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Ciara Kennefick 

In this essay, the author discusses the recent case law of the United 
States courts relating to the Alien Tort Statute. There have been a number of 
recent cases under the legislation where the defendants have been private 
corporations. The decisions at state and appeal court level have not always 
been consistent; the federal Supreme Court has yet to conclusively decide a 
number of important issues of interpretation. The author contends that that 
Court’s decision in Sosa was overly restrictive. Furthermore, she argues for a 
lower standard of liability than has sometimes been applied; for an 
extension of the justiciable causes of action; and for incorporating into law 
the notion of corporate social responsibility, as expressed in the voluntary 
codes drawn up in recent years by numerous multinational corporations. 

The Alien Tort Statute was originally part of the Judiciary Act of 1789, 
passed by the first United States Congress. It states that: 

The district courts shall have original jurisdiction of any civil action by an 
alien for a tort only, committed in violation of the law of nations or a 
treaty of the United States.1 

Until the first successful application of the Alien Tort Statute (hereafter 
ATS) in the Filartiga2 case in 1980, it had been rarely invoked before federal 
courts. Filartiga gave birth to a string of cases which incrementally extended 
the causes of action to various human rights violations committed by state 
actors. This essay analyses the significant ATS cases in which the defendants 
were private corporate actors. While, at the time of writing no corporate claim 
has yet been decided on its merits, the issue of corporate liability for violations 
of international law has provoked extensive (often contradictory) ex cathedra 
commentary and intense scholarly debate. 

In this essay I will argue that there are numerous legal and political 
reasons in favour of a broad interpretation of this act. Part A will broadly 
outline the case law in this area and argue that corporations should be held 
liable for an extensive range of human rights violations under the ATS. Part B 
will propose that federal courts should not require actual knowledge or 
intention in order to hold corporations liable for violations of “international 
customary law or treaties of the United States.” In part C I will outline both 
the political and financial reasons in favour of an extensive category of causes 
of actions and a relatively low standard of liability, which does not require 
actual knowledge or intention. It is argued that a legally appropriate, workable 
and just test can be gleaned from the case law in this area. 

Multinational giants such as the East India Company, Cecil Rhodes’ 
South Africa Company and United Fruit Company in Central America in the 

                                                        
1 28 U.S.C. § 1350. 
2 Filartiga v Pena-Irala, 630 F.2d 876 (2d Cir. 1980). 
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1950s have wielded significant economic and political power since the rise of 
merchant capitalism in the 18th century. However, it has been argued that 
since “the fall of the Berlin Wall in 1989, it seems that the environment in 
which the global sector thrives has come to dominate the planet.”3 Modern 
capital and technology, combined with the rapid extension of free markets all 
over the globe, have greatly increased the mobility of Western resources. 
There has been a sustained increase in the flow of goods, services, money, and 
ideas4 across national borders and the subsequent integration of the global 
economy and of political systems has intensified. As Joseph Stiglitz notes in 
Globalization and its Discontents,5 this process of globalization has 
contributed to, inter alia, ‘better health … and an active global civil society … 
fighting for social justice.’ However, he concludes that it is not ‘working for 
many of the world’s poor … for much of the environment and for the stability 
of the global economy.’6 

Plaintiffs in recent ATS cases claim that multinational corporations 
were legally complicit in, variously, acts of forced labor, genocide, executions, 
torture, murder and rape as well numerous other violations of political, 
economic, social, cultural and environmental rights. Stiglitz rejects the radical 
and perhaps utopian concept of abandoning globalization and opines that the 
resolution lies with better management of this modern phenomenon. In this 
essay I suggest that ‘better management of globalization’ should include 
holding corporations liable under a more extensive list of causes of action 
under the ATS and that a low threshold in determining the required mens rea 
is legally and morally appropriate. 

A THE EVOLVING CASE LAW AND CAUSES OF ACTION 

The ATS is terse, aphoristic, elliptical. The federal courts carry the 
burden of interpreting the statute in the absence of supplementary 
Congressional legislation.7 The scope of the statute was for a time 
incrementally widened until more restrictive opinions were handed down in 
recent cases. 

Initially claims were made against natural persons. In the seminal 
Filartiga case, the Second Circuit held that a former member of the 
Paraguayan security forces was liable to pay damages for participating in the 
torture and subsequent murder of a Paraguayan citizen whose relatives were 
living in the United States. The court held that the ATS was not simply 
jurisdictional but that it created substantive causes of action for violations of 
international law. Moreover, the court advocated a broad interpretation by 
rejecting contentions that the causes of action were limited to acts of piracy 
                                                        
3 Mendes and Mehmet, p.151. 
4 In the case of ideas the increased flow is more correctly termed exponential. 
5 (London, 2002). 
6 Loc. cit. n.3 p. 214. 
7 On October 17 2005, California Senator Dianne Feinstein introduced a bill to amend the ATS 
but she withdrew the bill 8 days later. ‘Feinstein’s bill proposed drastic changes: It allowed the 
president to dismiss any case that might have had a negative impact on foreign policy. It also 
mandated that plaintiffs exhaust all legal remedies in their home countries before seeking 
recourse’ in the USA. Direct participation and a specific intention to commit the alleged tort 
were also required. See East Bay Express (California) 9/11/2005. 
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and torts committed against ambassadors or only those torts which existed at 
the time of enactment in 1789. The evolving character of both “international 
customary law and treaties of the United States” was affirmed. This 
proposition however, was explicitly limited to “state actions.” A restrictive 
backlash soon followed. As Judge Sprizzo noted in the Apartheid cases,8 
Filartiga was then trenchantly rejected in the DC Circuit in both Tel–Oren9 
and Al–Odah.10 Judge Robb in Al–Odah and Judge Bork in Tel–Oren held 
that no causes of action arose under the ægis of the ATS. Judge Robb invoked 
the nebulous “political question” doctrine while Judge Bork justified his 
restrictive interpretation on the grounds that the statute was purely 
jurisdictional. Although Judge Edwards in Tel–Oren conceded that a 
“handful” of severe international law violations could be recognized under the 
ATS, he held that torture did not fit into this limited category. 

When the Kadic11 case arose there were thus two diverging lines of 
federal circuit court opinions to reconcile. This was the first case in which the 
issue of private liability was squarely addressed. The Second Circuit held that 
certain abominable acts such as piracy, slave trading, war crimes and genocide 
violated customary international law whether they are undertaken by state 
actors or private actors, whereas acts of official torture and summary 
execution require ‘state action’ or ‘color of law.’ Radovan Karadzic, a general 
in the army of the self–proclaimed Bosnian–Serb Republika Srpska, was held 
liable, as a private actor, for acts of torture and execution committed during 
the grisly Bosnian–Serb war (1992–1995). 

In the first prominent ATS case involving a corporation, Unocal,12 the 
majority in the Ninth Circuit upheld the torturously complicated Kadic 
approach to delineating causes of action. The plaintiffs in this case were 
Burmese villagers who claimed Unocal ‘directly and indirectly … subjected 
them to forced labor, murder, rape and torture’13 while the company was 
constructing a gas pipeline through the Tenasserim region in Myanmar. Judge 
Pregerson affirmed that forced labor was a modern form of slavery and then 
deftly brought the other charges of rape, murder and torture under the Kadic 
umbrella of violations which do not require state action for private liability to 
attach.14 

In 2004, in the Sosa case the US Supreme Court issued its inaugural 
opinion in the field of ATS law, seeming to rein in the Filartiga and Kadic 
lines of authority, which Justice Scalia acerbically referred to as the ‘Never Say 
Never Jurisprudence.’15 The court unanimously rejected the claim that 

                                                        
8 In re South African Apartheid Litigaton, 2004 U.S. Dist. LEXIS 23944. 
9 Tel-Oren v. Libyan Arab Republic 1984 U.S. App. LEXIS 25809. 
10 Al Odah v. United States, 355 U.S. App. D.C. 189, 321 F.3d 1134, 1145-50 (D.C. Cir. 2003). 
11 Kadic v. Karadzic, 1995 U.S. App. LEXIS 28826. 
12 John Doe 1 v Unocal, 2002 U.S. App. LEXIS 19263. 
13 Paragraph 2. 
14 This case was due to be heard by an en banc sitting of the ninth circuit court of appeals so 
the decision was not discussed in subsequent cases. The case will now not be reheard at all 
since the parties reached a settlement on March 22 2005. See 
http://news.bbc.co.uk/1/hi/world/asia-pacific/4371995.stm. 
15 Paragraph 94. 
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international law prohibited ‘arbitrary detention.’16 Ratified treaties and 
entrenched customary legal principles would no longer suffice. The majority 
articulated a strict requirement for finding causes of action in the ATS holding 
that the right invoked must be definite, accepted by civilized nations and fit 
into the strict paradigm of those causes of action which existed in 1789. In a 
concurring opinion, Justice Scalia evinced an even more austere 
interpretation of the act. He held that since the “watershed” Erie v Tompkins17 
case, the federal courts no longer created federal common law principles. 
Thus, no new causes of action could ever be inferred. 

The most significant case decided recently involving a corporate 
defendant is the Apartheid case which was dismissed by the Second Circuit in 
December 2004. The court refused to hold that investing and doing business 
simpliciter in the South African Apartheid regime constituted a violation of 
customary international law or a treaty of the United States.18 While it is 
unlikely that this cause of action would have been considered sufficiently 
definite, specific and unambiguous even under a Filartiga standard it is 
significant that Judge Sprizzo’s opinion explicitly incorporates the cautious 
and restrictive tone enunciated in the recent Supreme Court Sosa decision, 
citing ‘vigilant door–keeping,’19 repercussions in foreign relations and 
detrimental effects on international commerce. The court, however, held it 
was unnecessary to comment on the issue of the extension of ATS causes of 
action to private actors since this restrictive mechanism was not required to 
dispose the plaintiffs’ claim.20 Similarly, the Supreme Court in Sosa did not 
expressly remove the possibility of requiring some ‘state action’ in ATS cases. 

It is submitted that the current Sosa requirements for causes of action 
are too narrow and restrictive. In Filartiga and Kadic, scholars’ opinions, UN 
General Assembly declarations and treaty law provisions were cited and 
approved. However, in Sosa, Flores21 and the Apartheid cases, the court 

                                                        
16 Aldana v. Del Monte Fresh Produce. The Court ruled that in light of the Sosa case there was 
‘no basis in law to recognize the plaintiffs’ claim for cruel, inhuman and degrading treatment’ 
or for arbitary detention. No. 04-10234, United States Court of Appeal for the Ninth Circuit, 
416 F.3d 1242; 2005 U.S. App.LEXIS 13504; 18 Fla. L. Weekly Fed. C 696, July 8, 2005, 
Decided, July 8, 2005. 
17 Erie R. Co. v. Tompkins, (1938) 304 U.S. 64. 
18 Corrie v. Caterpillar reaffirmed this ruling: ‘There is no federal tort for doing business’ with 
a country that allegedly violates international law. The Israeli Defence Forces had allegedly 
used bulldozers manufactured by the defendant in causing death, injury and destruction of 
property. Case No. C05-5192FDB, United States District Court for the Western District of 
Washington, 2005 U.S. Dist. LEXIS 31631, November 22, 2005, Decided, November 22, 
2005. 
19 Paragraph 61. 
20 Presbyterian Church of Sudan v. Talisman Energy, (still pending) the court refused to hold 
that after the Sosa decision ‘secondary liability and corporate liability’ could not be recognized 
as elements in customary international law. 01 Civ. 9882 (DLC), United States District Court 
for the Southern District of New York, 2005 U.S. Dist. LEXIS 18410, August 30, 2005, 
Decided, Request denied by Presbyterian Church of Sudan v. Talisman Energy, Inc., 2005 
U.S. Dist. LEXIS 19237 (S.D.N.Y., Sept. 7, 2005). 
21 Flores v Southern Peru Copper Corporation, 2003 U.S. App. LEXIS 18098. The Second 
Circuit held that claims alleging that pollution from defendant’s copper mining, refining, and 
smelting operations in and around Peru caused plaintiffs’ severe lung disease, are not 
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dismissed virtually all international legal documents as “vague” or 
“aspirational.” Even claims under the International Covenant on Civil and 
Political Rights – a treaty ratified by the United States – were held to be 
inapplicable in Sosa and Flores. Contrary to the majority opinion in Sosa, the 
acceptance of “customary international law” or “treaties of the United States” 
gleaned literally from the words of the statute and approved by the court in 
Filartiga seems to be more a faithful, predictable and certain interpretation 
than the extra requirements of specificity and fitting into the obscure 1789 
paradigm. Nevertheless, it should be noted that the majority in Sosa stressed 
that the door is still ‘ajar.’ 

I suggest that the causes of action recognized under the ATS should 
extend to private corporate actors regardless of “state action.” As Mendes and 
Mehmet note the “classical notion” of states being the only subjects in 
international law “is retreating.”22 The venerated notion of the primacy of 
state sovereignty is being increasingly challenged in international legal 
scholarship, particularly in the areas of human rights and the environment. 
Unless private actors are explicitly excluded, legal obligations should flow 
from international treaties and international customary law. The Universal 
Declaration of Human Rights, for example, incorporates this broad 
constructivist view in enunciating principles which all “organs of society” 
must respect. 

Finally, such an interpretation mirrors the developing jurisprudence of 
tort claims against multinational corporations in other domestic courts. While 
Hufbauer and Mitrokotas assert23 that such suits are alien to the courts of 
other countries, Jäger’s study24 notes analogous civil suits in other 
jurisdictions such as the United Kingdom. British courts have held domestic 
corporations liable for torts (albeit domestic) committed by overseas 
subsidiaries of British parent companies.25 

B THE STANDARD OF LIABILITY 

The issue of the standard of liability was first addressed in the Unocal 
case where the appeals court for the Ninth Circuit refused to articulate a 
stringent standard of actual knowledge or intention. The majority opinion 
espoused the lower standard of aiding and abetting. If a jury found that 
Unocal knew or should reasonably have known that it actions could assist the 
perpetrator in the commission of the offense and that its actions did in fact 
have a substantial effect on the perpetration of the offense then the plaintiffs 
would be entitled to damages under the ATS. To justify reading this low 
standard of liability into the ATS, Judge Pregerson mobilized case law from 
the Nuremburg trials, the International Criminal Tribunal for Yugoslavia, the 
International Criminal Tribunal for Rwanda and Article 25 of the Rome 
Statute of the International Criminal Court. Judge Rheinhardt also advocated 

                                                        

actionable under the Alien Tort Claims Act. The Court held that it did not have jurisdiction to 
hear the case and that there was no cause of action. 
22 Mendes and Mehmet, p. 145. 
23 Institute for International Economics, 2003. 
24 Antwerpen : Intersentia, 2002. 
25 Ibid., p. 253. 
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a low standard of liability in his concurring opinion, but he focused on the 
federal common law principles of joint venture liability, agency liability and 
reckless disregard. However, Judge Sprizzo, in the recently decided Apartheid 
case, trenchantly rejected the plaintiffs’ claim that aiding and abetting is the 
appropriate standard of liability under the ATS. While he did not specifically 
refer to the Unocal decision, the ideas expressed in the ratio of that majority 
opinion, which rested on the international criminal law of ‘ad hoc tribunals’ 
were caustically derided and summarily dismissed. Moreover, in the 
Apartheid cases, the lower threshold of aiding and abetting was also a victim 
of the new ‘restrained understanding of new international norms’ articulated 
by the Supreme Court in Sosa. The restrained and cautious tone of the Sosa 
case is therefore a strong weapon in the arsenals of lower federal courts who 
seek to reject of a lower standard of liability in future lower federal court 
cases. This essay, however, proposes a different interpretation of the 
jurisprudence. 

While the majority in Unocal held that the federal tort law standards 
were substantially the same as the international criminal law standards they 
had adopted, Judge Rheinhardt’s opinion, which espouses a standard of 
liability emanating from federal tort law, seems to be more logical and 
persuasive. Firstly, in dismissing ‘a nascent criminal law doctrine recently 
adopted by an ad hoc international tribunal’, he notes that general common 
law principles are already well developed and ‘routinely’ applied by domestic 
courts. Moreover, he considers and reconciles the case of Erie v Tompkins, in 
which the existence of a federal common law created by the courts was 
trenchantly denied. While Justice Scalia makes reference to this landmark 
case in Sosa to argue that the federal judiciary is no longer empowered to 
make ‘common law,’ Judge Rheinhardt in Unocal notes that even Erie v 
Tompkins permits the application and development of  federal common law 
‘in narrow areas’ such as international disputes and international relations. 

Furthermore, a civil law standard is arguably more appropriate in such 
an action. As Judge Pregerson correctly observes in his judgment in Unocal, 
the criminal standard of aiding and abetting is substantially analogous to the 
federal tort law provisions as articulated in the Restatement (Second). This 
distinction has important consequences.  The adoption of Judge Rheinhardt’s 
formula, based firmly in the common law of civil actions, would negate the 
ratio of the Apartheid case in which the vagueness and even the international 
character of international criminal legal norms were vociferously rejected. The 
federal tort law principles of joint liability, agency and reckless disregard 
would therefore encapsulate the lower standard of liability advocated by the 
majority in Unocal without being wrapped up in the blighted skin of 
international law. 

 Despite the cautious tone of the Sosa decision and the restrictive ratio 
of the Apartheid cases, there are, it is submitted, no cogent legal arguments 
against the broader interpretation of the ATS proposed above. The Supreme 
Court in Sosa did not expressly reject either a lower standard of liability or the 
possibility of holding corporations liable for violations of definite and 
unambiguous norms of international law. 

C POLITICAL AND FINANCIAL ARGUMENTS 
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There are, it is submitted, no convincing political or financial reasons 
why corporations should not be held liable for indirectly or directly 
participating in a broad range of international legal violations. 

These supranational bodies are powerful global actors. There are thus 
increasingly vociferous calls for more extensive legal responsibilities to 
neutralize the seemingly unlimited rights exercised by multinational 
corporations. However, corporations frequently invoke the principle of 
national sovereignty, in arguing that domestic institutions are obliged to 
regulate business activities and that their obligations are merely those 
imposed by domestic law. They also claim that they are powerless to protect 
international human rights. While ‘[m]ultinational corporations may not have 
direct control over matters arising outside the workplace … they can exercise 
important influence’26 by setting standards for subcontractors and refusing to 
sanction security arrangements that do not comply with the standards of 
international law. Moreover, just like nation–states, private actors such as 
corporations can and do frequently violate international legal norms. This was 
tragically evident in, inter alia, the Bhopal disaster, the Exxon Valdez spill in 
Alaska and the executions and torture of the Ogoni people in the Niger Delta, 
in which Shell were implicated. 

 Opponents of the ATS also argue that the separation of powers 
principle should limit a broad interpretation of the ATS. Hufbauer and 
Mitrokostas for example, oppose the ‘unilateral justice bordering on 
imperialism’ administered under the ATS before the Sosa case.27 In both Sosa 
and the Apartheid cases, the court explicitly accentuated the opinions of the 
coordinate branches of government. Congressional legislation which did not 
discourage trade and investment in the apartheid regime was invoked to 
dismiss the plaintiffs claim. However, as Judge Rheinhardt notes in his 
concurring opinion in Unocal, an expression of executive displeasure does not 
automatically transform a judicial question into a non–justiciable ‘political 
question’.28 Similarly, the majority judgment in Sosa reasserts the role of the 
judiciary in the tripartite system of government by affirming that ‘the door’ 
will be kept ‘ajar.’29 Moreover, in light of the current Executive and 
Congressional policy of mobilizing US military might and diplomatic power in 
order to promote democracy and political and human rights worldwide, it 
would be inappropriate and illogical for the American courts to blindly adhere 
to amicus curiæ briefs submitted by the Executive branch which espouse 
limiting the concrete application of international law in these areas.30 Such an 

                                                        
26 Mulchinski in Sullivan (ed.), p.37. 
27 Hufbauer and Mitrokostas, p. 47. 
28 John Doe 1 v Unocal, 2002 U.S. App. LEXIS 19263 paragrap 61. 
29 Sosa v Alvarez–Machain, 2004 U.S. LEXIS 4763, paragraph 94. 
30 Such a contradictory position is evident in other areas of international law: “… the debate 
about the relationship between American law and foreign laws is more complicated than it 
appears, and Americans themselves are far from united (or consistent) on the subject. Some, 
such as John Bolton … believe that treaties that constrain American sovereignty in any way 
are “not legally binding”; but Mr Bush cited Iraq’s transgressions of international law as  
part of the reason to go to war. Mr Bush has pulled America out of the International Criminal 
Court (ICC) and the Kyoto agreement on the environment, ignored international laws of war 
and sent terrorist suspects into legal limbo in Guantánamo; yet America is among the 
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approach would simply contribute to the legal uncertainty and ambiguity 
denounced by the Supreme Court in Sosa. 

The broad interpretation of the ATS proposed above is also unlikely to 
have a detrimental effect on international commerce and investment. It has 
been argued that ‘conscientious corporations’ that invest time and resources 
in adhering to international law will be at a ‘competitive disadvantage in 
relation to more scrupulous corporations’31 that do not undertake such 
responsibilities. Implementing management systems and processes to 
monitor and report on corporate actions inevitably requires considerable 
expenditure. However, there are also numerous commercial incentives to 
comply with a broad standard of international legal liability.  Companies 
implicated in human rights violations, for example, may see their share price 
fall; they may have difficulty accessing resources and recruiting the best 
employees. Indeed, as Sullivan notes, ‘companies with unblemished records 
enjoy various commercial benefits’ such as enhanced brand image, ‘improved 
employee … retention and a reduced risk of boycotts and protests.’32 
Nevertheless, while corporations that respect international legal principles 
enjoy certain commercial advantages, the benefits of adherence to 
international legal standards may not always be sufficiently persuasive in the 
short term. ‘The sensitivity of firms to reputational damage’ also varies 
considerably according to the good produced or the service provided. Thus, 
‘those with most to lose appear to be those in high–value, branded goods 
industries and those with a high market profile due to size or centrality in 
their home county markets.’33 Since the resulting commercial benefits are not 
universal and are limited in the short–term, the consistent judicial 
enforcement of binding rules is required in order to deter corporate violations 
of international law. A broad interpretation of the ATS is also appropriate, in 
light of the increasing impotence of the nation–state to act in the public 
interest. Eager to attract foreign funds and to appease supranational 
corporations, developing countries are reluctant to impose basic human rights 
obligations. Multinational corporations are enticed by inexpensive materials, 
unexploited natural resources and a relatively cheap labor force. Mendes and 
Mehmet argue that low levels of business regulation encourage a ‘race to the 
bottom,’34 which impairs the exercise of rights enshrined in international law. 
Therefore, in the absence of extensive binding legal rules, various corporate 
violations of international law will be left unpunished. 

 The contemporary glut of corporate codes of conduct is clear evidence 
that the global community is moving towards a more expansive view of 
corporate responsibilities. Corporate Social Responsibility (CSR) is currently 
in vogue. A plethora of “soft law” instruments dealing with corporate social 
responsibility have surfaced recently. Shell, Reebok and Nike have all 
proclaimed the adoption of internal codes, while the Apparel Industry 

                                                        

strongest backers of global rules on trade, finance and international investment.” The 
Economist 11/06/2005. 
31 Ibid.,  p.37. 
32 Sullivan, p. 286. 
33 Sullivan and Seppala, in Sullivan, p.112. 
34 Mendes and Mehmet, p.153. 
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Partnership, publicized by Bill Clinton, is an example of a sectoral code.35 In 
the United Kingdom a national code of ‘voluntary principles’ has been drafted. 
At the international level, the OECD, the ILO, and the UN have also published 
a list of norms which conscientious corporations ought to obey. In 2003, the 
EU launched an initiative to create a common European understanding on 
CSR, setting up the European Multi–Stakeholder Forum on CSR. However, 
there are currently no binding treaties and no mechanism at the international 
level to enforce these corporate social obligations.36 It is submitted, therefore, 
that a broad interpretation of the ATS is both essential and appropriate, so as 
to ensure that voluntary undertakings are more than simply publicity 
maneouvres, and in order to give substance to both the international legal 
commitments of corporations and the elegant prose of international 
organizations. 

Corporations are, thus, advocating and implementing voluntary codes 
which contain much wider principles and obligations than ATS. Federal courts 
should therefore take cognizance of such developments by incorporating these 
broad overtures into ATS jurisprudence. Corporations are not expected to 
‘duplicate the role of Amnesty International’37 but it seems that even they now 
recognize that they can both promote human rights and contribute to 
violations thereof. 

D CONCLUSION 

Hufbauer and Mitrokostas forecast the ‘nightmare scenario’38 of the 
catastrophic collapse of foreign trade and investment, in a hypothetical 
scenario in which 100,000 Chinese plaintiffs sue corporations that simply 
invested and conducted business in China under a Communist regime that 
denied many political rights. This essay argues, however, that a low standard 
of liability and (even) the Sosa test for causes of action are sufficiently narrow 
to deter vexatious litigation but amply flexible to hold corporations liable for 
violations of well–established and universally recognized international norms. 
Such a ‘nightmare scenario’ is therefore unlikely to materialize. 

What can not be contested is the reality that the global private sector does 
have the power to profoundly corrupt the global political, social, 
economic and ecological environments if it chooses to do so, or is 
negligent or reckless as to whether it does so.39 

Cassesse exhorts the ‘great significance’ of the string of successful ATS 
cases involving natural persons where US courts ‘acted on behalf of the 
international community at large to vindicate rights pertaining to human 
dignity.’40 The broad interpretation of the ATS proposed in this essay could be 

                                                        
35 Ibid., p. 135. 
36 Article 25 of the Rome Statute states that only ‘natural’ persons can be brought before the 
International Criminal Court. 
37 Mendes and Mehmet, p. 149. 
38 Hufbauer and Mitrokostas, p.1. 
39 Mendes and  Mehmet p. 120. 
40 Cassese, International Law (first edition), p.369. 
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fruitfully employed to resolve the cases alleging violations of international law 
against corporate defendants currently pending in federal courts.41 

Even the cautious majority opinion in Sosa acknowledges that a natural 
interpretation of the ATS is one which ensures that the statute has practical 
effect and does not sit for generations on the legislative ‘shelf for future 
possible use’42 and elaboration. In this essay, I have argued that despite the 
restrictive tone of the guideline Supreme Court opinion in Sosa there are 
compelling legal and political reasons in favour of extending both the causes 
of action and altering the standard of liability of the ATS in order to reach 
corporate violations of international law. 

                                                        
41 These include claims against, inter alia, Talisman, Chevron and Royal Dutch Shell. 
42 Sosa v. Alvarez–Machain, 2004 U.S. LEXIS 4763, paragraph 48. 
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