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ABSTRACT 

 

This paper discusses the efficacy and constitutionality of periodic imprisonment as an 

alternative to traditional, purely custodial sentences in the South African context. It is 

submitted that periodic imprisonment is both effective when it comes to attaining the general 

goals of punishment and also that it promotes a number of Constitutional rights, such as the 

right to dignity is section 10 and the right not to be treated or punished in a cruel, inhuman 

or degrading way in terms of section 12(1)(e). In the light of this, it is argued that courts 

should look at applying periodic imprisonment as a sentence wherever possible and suitable, 

and certainly more than is currently the case. 

 

 

A INTRODUCTION 

 

The South African prison system, like many throughout the world, is a failing or failed 

institution depending on how positive an outlook one chooses to adopt.  Instead of being 

bastions of rehabilitation and correction, prisons are often overrun by gangs.
1
  Some are 

overcrowded and unsafe to the point of being constitutionally questionable.
2
  Furthermore, 

prisons in South Africa play an increasingly diminishing role in ensuring that a prisoner is 

any more able to operate in the outside world or that they will make any meaningful positive 

contribution to the society upon release.  It is for these reasons that alternative punishments 

need to be used whenever possible, especially those that keep the offender out of prison.  
This paper serves as an introduction to one such method: periodic imprisonment.  This 

is the process by which an offender who has committed a minor offence serves their prison 

sentence in short stints, usually at the weekend only, allowing them to maintain their social 

ties as well as any employment they might have, during the week.
 3

 The discussion focuses 

first and foremost on the effectiveness of periodic imprisonment in the light of the 

aforementioned goals of correction and rehabilitation, when compared to the more traditional 

forms of punishment.  Leading on from this discussion is a consideration of the 

constitutionality of this form of punishment.  Here, the impact of periodic imprisonment on 

the right to dignity in section 10 of the Constitution and the right to freedom from cruel, 

inhuman and degrading punishment in section 12(1)(e) will be explored.  Indeed, despite the  
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fact that this method may be lauded for its novelty and certainly for its potential efficacy, this 

all means very little if it does not pass constitutional muster and would not survive if 

challenged in court. 

This paper is intended to provide a novel, thorough and cohesive introductory account 

of this issue, suggesting that periodic imprisonment is both an effective and constitutional 

alternative punishment method when it comes to minor crimes and that its application should 

be much more widespread than it currently is. 

 

 

B PRISONS IN SOUTH AFRICA 

 

The need for alternative sentencing methods to be used whenever necessary becomes clear 

when one considers the dire state in which the current South African prison system finds 

itself.  If prisons are in such a bad state, and no longer fulfilling the purposes for which they 

were introduced, it should be the aim of the judiciary during sentencing to send people there 

only if absolutely necessary, especially when alternative methods do exist. 

Originally, prisons were intended to serve a number of purposes: the punishment of 

offenders, making society safer by removing dangerous individuals, deterring potential 

offenders from committing crimes and rehabilitating and „correcting‟ offenders so that upon 

release, they would lead productive, crime-free lives and contribute to society in a positive 

way.
4
  However, the last one of these purposes has become increasingly overlooked and the 

effectiveness of the first three has been brought into serious doubt in South Africa.
5
  

In a country such as South Africa, literature and studies abound reiterating that the 

thought of prison as a deterrent is quite impossible.
6
  With conviction rates as low as 6-18% 

depending on the offence,
7
 potential offenders are certainly not going to be deterred from 

committing a crime, if they know that they are unlikely to be caught.  Even if they are caught, 

they are unlikely to be prosecuted.
8
  Even if they are prosecuted there is the added problem 

that life „inside‟ might actually be a better life for some than they would experience on the 

'outside'.  In South Africa, the average salary is around ZAR2500 per month
9
 and 
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unemployment was at 23.6% in the second quarter of 2009.
10

 It is a sad but true indictment 

on the desperate conditions in which a large percentage of the population lives, that the food 

and shelter received inside a prison may actually be more than they would receive on the 

outside.  It is certainly not unheard of for people to commit offences in order to get into 

prison for this reason.  Once in prison, upon realising that their lives are, in fact, better than 

before, the likelihood of reoffending upon release increases.
11

 It certainly becomes difficult, 

when considering alternative sentencing methods in the context of such a collapsed society, 

where going to prison (despite the inherent and serious problems which beset South African 

prisons such as violence, intimidation, overcrowding and the risk of HIV infection) can be 

seen by some as a positive thing.  Clearly, prison should be a last resort; something to which 

society only has to turn if all else has failed.  However, in a situation where the society itself 

is on the point of breaking down, this added problem certainly cannot be overlooked, as this 

must also impact on the already waning deterrent effect of prisons.  

It is a concern that it is not only the public perception of sentencing and prison in 

general which holds that deterrence is still effective, but the judiciary are just as guilty of this 

misconception. In the case of S v Visser,
12

 Van Heerden AJA for the majority notes: „ ... a 

suspension of the entire period of periodical imprisonment would not serve as adequate 

punishment for this appellant.  Nor would it serve the deterrent purpose of sentencing, either 

as regards the appellant or as regards other potential maintenance defaulters.‟
13

  The learned 

judge is correct in asserting deterrence to be one of the purposes of sentencing, however it is 

lamentable that, considering this case was decided as recently as 2004, the judge did not 

suffix this statement with something alluding to the fact that sentencing has an ever 

diminishing role to play in deterrence.  That is not to say that there is no role at all for 

deterrence when it comes to sentencing; indeed sentencing can still play a role in general 

deterrence if it is fair and consistent.
14

  Unfortunately, this general deterrent at the sentencing 

stage is weakened by the aforementioned problems of extremely low conviction rates versus 

crimes committed.  Furthermore, certain crimes will even continue to be committed inside the 

prisons themselves, with assault, rape and drug dealing being the most commonplace.
15

 

The problem of „institutionalisation‟
16

 has been much discussed in this context.  This 

refers to a process whereby both inmates and wardens become so used to their lives in prison 

and their surroundings that they become a part of the system.  They both know exactly what 

is expected of them in terms of their functions and social roles.  This means that prisoners 

may go into prison feeling one way about themselves and their social role, but once they have 

been inside for a while they are bound to think of themselves as prisoners and criminals, 

incapable of reform.  This has a considerably negative effect on any attempts at either 
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restorative justice or rehabilitation and leads to offenders leaving prison maladjusted to life 

on the outside.
17

 

Researchers such as Goffman have pointed out that prisons themselves have become 

„universities of crime.‟
18

  This is especially true of South African prisons, beset with 

numerous prison gangs.
19

  Offenders may enter the prison having limited criminal acumen, 

however upon leaving they will have gained significant additional insight into criminal life as 

well as a broadened network of criminal contacts.  This may in fact lead them to be more 

inclined to commit crimes than would otherwise have been the case.
20

  This makes a mockery 

of the idea of prisons as centres of rehabilitation and correction, explicitly stated in the Draft 

White Paper on Corrections 2003 as the central goal of prisons in South Africa.
21

 

Furthermore, in criminological terms, despite the awful conditions experienced inside 

South Africa‟s prisons, for some members of society, prison is a place where they can 

experience things which they simply cannot on the outside.  Joining a gang, for example, 

brings respect, power and authority – things which many of the most vulnerable and poor 

members of society (who constitute the majority of prisoners) may never experience on the 

outside;
 22

 although it must be said that, especially in the Western Cape, the opportunities to 

join gangs would exist outside prison as well.  However, at least on the outside there are other 

distractions and activities which might lead a potential gang member away from joining a 

gang.  Inside prisons, especially in South Africa, there is very little else for a prisoner to do,
23

 

to the point that it is also quite likely that South African prison conditions would likely not be 

deemed constitutionally acceptable were they to be put under scrutiny.
24

  Forced labour is no 

longer permitted in South African prisons.
25

  Furthermore, voluntary remunerated labour is 

thin on the ground, mainly due to lack of infrastructure, logistical boundaries and security 

concerns.
26

  It is in this regard that recidivism comes into play.  The „revolving door 

syndrome‟ refers to the situation where offenders are let out, only to recommit crimes,
27

 

either due to their newly acquired criminal acumen or in order to return to the „safe‟ and 

familiar surroundings of the prison they have started to call home, or as a result of a 

combination of both.
28
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It is therefore essential that offenders are kept out of the cycle of prison life as much 

as possible. The Society for a Safe South Africa Initiative
29

 advocate early intervention into 

the lives of vulnerable people who are more likely to grow up to be offenders.
30

  Periodic 

imprisonment is one way of keeping them out of the institutionalisation of prison; hopefully 

long enough for them to change their ways. 

In terms of the prisons themselves, it seems trite to mention the appalling state of 

most of South Africa‟s prisons.
31

  Understaffed, to the effect of one warden to 100 inmates in 

the case of prisons, like Pollsmoor in Cape Town,
32

 and effectively  underfunded and under-

resourced, prisons have become the playground of prison gangs, for it is they who really 

control many prisons, not the wardens.
33

  It is important to note in this regard that 

Correctional Services gets a very large budget allocation,
34

 however it does not seem to filter 

down to actual prison services or staff.  It would seem, lamentably, that the majority is still 

being spent on the construction of new prisons and it will always be possible to fill more and 

more prisons.
35

 

The threat of HIV infection from rape whilst in prison has even led the Australian 

High Court to dismiss the extradition of an accused to South Africa, as this would amount to 

cruel and inhuman punishment as the likelihood of becoming infected with HIV would be too 

high.
36

  Add to this the further findings of the „Jali Commission‟ regarding overcrowding, 

deaths in prison and lack of basic hygiene and exercise and it is clear to see just why people 

should be kept out of prison as much as possible.
 37

 

 

 

C PERIODIC IMPRISONMENT 

 

With the prison system in such a poor state, people should be kept out of prison as much as 

possible.  Alternative sentencing methods are one way of contributing towards this goal and 

periodic imprisonment is one such method, unfortunately this is often overlooked by the 

courts. 

 Periodic imprisonment is a form of imprisonment requiring the detention of prisoners 

for a short period of time only (usually 24-48 hours at a time).
38

  This has tended to occur on 

weekends, causing periodic imprisonment to be thought of as „weekend imprisonment‟.  

However, imprisonment may take place at any time during the week.
39

  Section 285 of the 
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Criminal Procedure Act
40

 states that a court may order a sentence of periodic imprisonment 

for any offence other than one for which any law provides a minimum punishment.
41

  This 

may be in lieu of any other punishment and must be for not less than 100 hours and not more 

than 2000 hours. 

This form of punishment has existed in our law since 1959,
42

 and ever since has been 

praised for still having a punitive element, but not disrupting the family and or work life of 

the prisoner.
43

  Courts have since been prompted to use it as much as possible,
44

 yet in 

practice it seems it is only applied very occasionally.  Whilst it is available for all crimes with 

no minimum sentence attached, courts generally seem to make use of it in cases of unpaid 

maintenance claims,
45

 and the very occasional minor traffic offence case.
46

  This paper will 

only consider periodic imprisonment as it may apply to adult offenders. 

 

 

D MEASURES OF SUCCESS 

 

Periodic imprisonment‟s success in South Africa is somewhat difficult to measure.  As 

mentioned above, South African courts have been reluctant to impose this sentence, even 

when it was applicable, which has led to a dearth of statistical data on the subject. 

Comparative data from the UK, where „open imprisonment‟ as it is called, has experienced a 

measure of success, can be considered.  However, the UK has more differences than 

similarities when compared to South Africa, especially when it comes to socio-economic 

issues and constitutional law.  In this regard, this data should merely serve as an indicator of 

possible success and is by no means conclusive in the South African context. 

In terms of measuring its success, the aforementioned purposes of imprisonment in 

general should be considered: punishment, rehabilitation, correction and prevention or 

reduction of recidivism.  For the purposes of this paper, recidivism can be read simply to 

mean re-offending, that is the commission of further crimes once having been released from 

prison.
47

  The statistics currently available from the South African National Institute for 

Crime Prevention and the Reintegration of Offenders (“NICRO”)
 
do not specifically detail 

recidivism of prisoners who underwent periodic imprisonment.
48

  However, NICRO 

programmes such as their 'Tough enough' scheme,
49

 have as their goals the reduction of 

recidivism,
50

 and promote the same measures which seek to ensure better offender 

reintegration with the community as periodic imprisonment.
51

  It can thus be inferred that 

                                                 
40
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41

 In terms of the Criminal Law (Sexual Offences and Related Matters) (Amendment) Act 2007. 
42
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43
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45
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46

 Rweqana v S (CA&R 154/07) [2009] ZAECGHC 28. 
47
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48
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February 2010). 
49

 D Lomofsky and G Smith „Final Report. Impact Evaluation of the Tough Enough Programme‟ an impact 

evaluation prepared by Southern Hemisphere Consultants August 2003 <http://www.nicro.org.za/publications/> 

(2 February 2010). 
50

 Lomofsky and Smith (n 49) 14. 
51

 Lomofsky and Smith (n 49) 2.  The goals of strengthening and maintaining family and friend ties, enabling 

personal and economic empowerment and dealing with or preventing stigmatisation are all also likely to result 

from a sentence of periodic imprisonment.  These aspects are discussed in more detail below. 
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periodic imprisonment would likely have similar effects on recidivism rates as these 

programmes. 

In terms of the scope of the sentence, it is necessary to consider just what crimes 

could fall within its ambit.  Crimes to which no minimum sentences are attached are 

relatively minor in nature and generally non-violent; typically, failure to pay maintenance,
52

 

traffic violations, driving under the influence offences,
53

 have been considered as suitable for 

periodic imprisonment sentences.  

The argument can certainly be made for the more widespread use of periodic 

imprisonment for a number of other, still minor, crimes.  The fact that periodic imprisonment 

can, in fact, be prescribed for any crime which does not have a prescribed minimum sentence 

attached is something worth noting.  There seems to be no reason for the courts not to 

consider this sentence when dealing with other crimes falling within its ambit, other than the 

typical maintenance claims and minor traffic violations and it is proposed that the courts 

should indeed be encouraged to consider it whenever possible.  

 

 

E EMPLOYMENT RELATIONSHIPS 

 

Periodic imprisonment represents a departure from perceptions of traditional sentences, and 

as such has different consequences for the relationships between employed prisoners and 

their employees.  Under a normal custodial sentence, a prisoner would presumably simply 

lose whatever employment they had at the start of their incarceration.  Periodic imprisonment 

can be used to prevent this being the norm.  Not only is this economically sound but it also 

promotes various constitutional rights of the prisoner, such as the right to dignity in section 

10 of the Constitution.
54

 

It is clear that requiring incarceration of a prisoner over the weekend only will have a 

profound effect on maintaining that person‟s family ties whilst serving the sentence.  This is 

certainly commendable and necessary when it comes to minor crimes, and will be discussed 

in more detail below.  However, periodic imprisonment could also serve to preserve a 

prisoner‟s work relationships.  In a country with an unemployment rate varying between 24% 

and 70% depending on industry and location,
55

 it is surely a good idea to attempt to allow 

those that have jobs the opportunity to preserve them.  This becomes paramount in a system 

where remunerated voluntary prison labour simply does not exist, either due to logistical and 

budgetary constraints or security concerns.
56

 

At first glance, it may seem that there are some obvious problems with the idea of a 

prisoner enjoying the luxury of having his or her employment protected to a certain extent.  

The person whose job is being protected by only having to go to prison at the weekend, is, 

after all guilty of a crime.  From experience, this is likely to prove unpopular in terms of 

public perception: the general public are still focussed on sentences being purely punitive and 

do not take the time to consider what is to become of prisoners upon release.
57

  Surely there 
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53
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54
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56

 Dissel (n 23) 6. 
57
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should be more focus on attempting to reform and rehabilitate prisoners so that they do not 

reoffend?  Public buy-in in this regard will likely be difficult to obtain. 

A number of factors speak in favour of periodic imprisonment in this regard and 

against the likely public perception backlash.  Firstly, the crimes for which periodic 

imprisonment may be imposed are minor and typically non-violent in nature.  As such, the 

offenders will, for the most part, be petty, first time offenders (If this is not the case, the court 

will surely take this into account during sentencing and tend away from periodic 

imprisonment in any case according to the sentencing guidelines in the Criminal Procedure 

Act).  It is essential that they be given every opportunity to lead a life free of crime.  The fact 

that they already have a job,  arguably shows a commitment of some kind towards living an 

upstanding life and contributing to society, although clearly the opposite could also be 

argued: the fact that even with a job a person still does not desist from crime could show a 

disregard for law-abiding behaviour.  It is nevertheless particularly these people, some of the 

more vulnerable in society, but nevertheless with the potential for rehabilitation and reform, 

which this measure correctly seeks to target.  This is not to say that employment should be 

seen as a prerequisite for a sentence of periodic imprisonment, and it is submitted that nor 

should it be.  Indeed, the courts have only taken employment into account when it comes to 

imprisonment being for periods shorter than 24 hours.
58

  

Instead, employment status should remain as it is now, a consideration of which the 

court may take note, if the circumstances require when imposing sentence.
59

  For example, 

when it comes to a maintenance claim (or any other claim involving the failure to pay a debt 

of some kind), it would seem illogical to require a person guilty of not making a monthly 

maintenance payment to go to prison for an extended length of time; during this time they 

would most likely have to give up any work which they might have had and certainly would 

be unlikely to be able engage in any kind of remunerated work whilst in prison serving the 

sentence.  This can only further exacerbate the problem of lack of maintenance forthcoming. 

If, on the other hand, periodic imprisonment were applied in this circumstance, then the 

prisoner could continue to work or at least seek work during the week, which would enable 

regular maintenance payments, whilst still having the punishment aspect of the sentence 

fulfilled by having to go to prison at the weekend. 

Certainly, in the light of the current economic climate, with South African officially 

in recession for a large part of 2009,
60

 it could be argued that any measure that keeps people 

in jobs, contributing to the economy and enabling them to take care of their family and 

themselves should be praised and implemented as much as possible. 

 

 

F ATTITUDES OF EMPLOYERS AND PUBLIC BUY-IN 

 

Thus far, the merits of periodic imprisonment have all been considered in a one-sided 

manner, from the perspective of the prisoner.  However, one must also consider the other side 

of the coin.  Assuming the prisoner is currently employed and receives a sentence of periodic 

imprisonment, the role of his or her employer must not be forgotten.  Will the average 

employer be happy to have someone continue to work for them, who they know is still 

serving their sentence for a crime they have committed (even a minor one)?  Under what 

                                                                                                                                                        
Process' (1999) 43 Institute for Security Studies; Pennington (n 22) 31; J Wood and T Gannon, Public Opinion 

and Criminal Justice (Willan Publishing London 2008) 167. 
58

 S v Visser (n 12) 7. 
59

 Terblanche (n 6) 227. 
60

 T Timse „South Africa enters Recession as Economy Shrinks‟ Yahoo! News, 

<http://uk.biz.yahoo.com/26052009/323/south-africa-enters-recession.html > (2 February 2010). 
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obligations are the employers to keep employing this person?  Legally, employers are no 

more or less obliged to continue to employ such a person than they are to employ anyone 

else.  Morally, there may be other issues that come to the fore.  Once a person has served 

their time under a normal custodial sentence, they are meant to be treated as any other person, 

having served their debt to society and even hopefully having undergone some form of 

rehabilitation while inside.  While this may not actually be the case in practice, it might be 

asking a lot of employers to be expected to continue to employ someone who is still actively 

serving their sentence and has not gone through the above process.  One would think that this 

would depend on the type of crime that was committed and if it at all played any role in that 

person‟s job as well as the employer's own commitment to the inherent value of the concept 

for his employee and his employee's family. 

Following on from this are concerns of public perception and buy-in on a larger scale. 

The South African public tends to be reactionary and is obsessed by a notion of punitive 

justice.
61

  Once a crime has been committed, the person guilty of that crime should be 

punished.  This punishment should entail a traditional prison sentence: the longer the better.  

Rehabilitation is not a concern here.  As it is, public perception is that courts generally hand 

down sentences which are too lenient and that prisoners are not punished adequately,
 62

 

highlighted by the fact that were it to be put to referendum, the majority of South Africans 

would vote for the reinstatement of the death penalty;
63

 despite the decision in S v 

Makwanyane.
64

 

As such, the question remains, just how would the public react to more sentences of 

periodic imprisonment being handed out?  It is likely that the reaction would not be positive, 

given the aforementioned attitudes.  However, there are a number of points that can be raised 

to counter this argument.  First of all, the idea of a representative democracy such as South 

Africa‟s is that people are voted into positions of power to make decisions on the electorate‟s 

behalf, because these representatives are more experienced and have more knowledge and 

expertise when it comes to important matters (like the death penalty).
65

 For this reason, 

although public perceptions should always have a role to play in a participatory democracy, 

too much power should not be vested in them. 

Secondly, periodic imprisonment still has a strong punitive aspect – going to prison 

every weekend for several months is certainly not going to be a pleasant experience.  It is 

hoped that this reality, coupled with the fact that it only applies to crimes with no prescribed 

minimum sentence, will serve to appease the public‟s concerns that this measure is somehow 

a „soft‟ one.  This needs to be reinforced by a long-term commitment from the relevant 

authorities to show the public the positive effects in some kind of meaningful and ongoing 

manner – proper information can change minds. 

 

 

G LOGISTICAL AND BUDGETARY ISSUES 

 

In terms of budgetary issues, as mentioned above, despite the criminal justice system itself 

not being underfunded at all per se,
66

 much-needed funds do not filter down to the staffing 
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and running of prisons themselves.  In this regard, any proposed sentencing measure should 

be as less resource-intensive as possible.  In the same vein as correctional supervision,
67

 

periodic imprisonment programs would likely need some sort of support personnel, similar to 

parole officers, to ensure that prisoners go into prison at the designated times and to complete 

the necessary administration.  Further resources should not then be necessary, which would 

mean that a sentence of periodic imprisonment would actually free up much needed space 

and resources inside a prison during the week, and when the prisoner completes his sentence 

at the weekend, the prison‟s resources will be no more strained than they would have been 

under a traditional custodial sentence. 

Certainly, one has to consider potential issues of flight risk and the resources that 

would be necessary to cope with this eventuality.  However, this same problem exists with 

people undergoing correctional supervision, which can be for more serious crimes than the 

crimes for which periodic imprisonment may be awarded.  Furthermore, due to the minor 

nature of the crimes involved, as well as the fact that the whole idea behind the sentence is to 

insure that the prisoner maintain ties with the community, family, friends and employers, it is 

unlikely that these prisoners present a huge flight risk. 

 

 

H THEORY VERSUS PRACTICE 

 

Since periodic imprisonment as an alternative sentence has been in existence since 1959 in 

South Africa, it is amazing that it has been so little utilised.  In this regard, the Judge 

President of the Mafikeng High Court provides an enlightening look into why the practical 

reality of the use of alternative sentencing methods differs so greatly from its theoretical 

underpinning in his keynote address on Human Rights day in 2006.
68

  Interestingly, Mogoeng 

Wa Mogoeng starts off by lamenting the South African public‟s mindset which „betrays an 

"addiction" to retribution.‟
69

  He believes that the causes for this attitude can be traced to inter 

alia the media‟s lopsided awareness campaigns and government officers (not members of the 

judiciary) who make promises of tougher sentences to the public even before cases have 

started.
70

  This then leads to the public becoming misinformed and misguided. 

Mogoeng JP even goes so far as to suggest that this mindset influences judges when 

deciding on sentencing.  It is suggested that judges sometimes choose to give normal 

custodial sentences so as not to be seen as insensitive to angry victims or even possibly 

corrupt.
71

  It seems that this is a response to the beliefs held by many members of the public 

that the legal system is set up in a way which favours the criminal far too much - this „penal 

populism,‟
72

 assuming it exists, would certainly be addressed by the judiciary approaching 

sentencing in this manner.  However, this is quite a worrying proposal: not only does it go 

against the idea of the impartiality of the judiciary (or at least the idea that the judiciary 

should decide cases according to the law and not the public's or their own sentiment) but also 

because when considering periodic imprisonment the crimes dealt with will necessarily be of 
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a minor nature; a factor of which the judiciary will hopefully take note.  Mogoeng JP goes on 

to suggest a broad mindset change among the public is necessary; the public need to 

understand that they are allowed to vent their anger through protest action and other means 

but they should not have any bearing on the sentence arrived at by the presiding officer.
73

  

This would then be more likely to ensure that the public is more prepared for the verdict and 

also preserve the court‟s integrity when it comes to protecting the rights of the offender as 

well as the victim of a crime.  Unfortunately, this will never be popular with politicians; 

punitive justice and a promise of tougher sentences will always win many votes quickly. 

Interestingly, in Mogoeng JP‟s discussion of the various alternatives to traditional 

custodial sentences, periodic imprisonment is mentioned very briefly.  This fact in itself goes 

to highlight the concerning underuse of this method.  A further key point which the learned 

judge makes is that when it comes to sentencing procedures, not only are judges affected by 

the public‟s „obsession‟ with retribution but they also lack basic understanding of how 

measures like periodic imprisonment work in practice.  This makes them even less likely to 

grant their order.
74

 

Mogoeng JP‟s proposals for reform align with the work of other researchers and 

academics in the field: a paradigm shift is needed when it comes to sentencing procedures.
75

  

All branches involved, but especially the judiciary, need to be workshopped and taught the 

purpose of and need for restorative justice.
76

  In this way, judicial officers will be able to 

reacquaint themselves with these alternative methods, including periodic imprisonment, and 

thus be much more likely to actually make use of them when handing out sentences in the 

future.  This will ensure the necessary protection of the rights and interests of the victim, the 

accused and the community.  It is of equal importance to get buy-in from the executive itself, 

for it is they who will be tasked with running the necessary infrastructure. 

One concern expressed especially about periodic imprisonment is that due to the small 

number of cases which will fall under its ambit (those with no prescribed minimum sentence) 

it will affect such a small number of people that its efficacy and constitutionality become 

almost moot, as in the greater scheme of things, it will not have vast, measureable benefits for 

society or prisoners on the whole. Drawing again on the research of the Action for a Safe 

South Africa Initiative, despite the fact that their approach centres around crime prevention 

and not crime reduction or containment, their strategy contains worthy ideas of early 

intervention into potential offenders‟ lives in order to stop them later becoming criminals.  

Once someone has reached the point where periodic imprisonment is being considered, 

prevention methods are only appropriate in terms of preventing further offending.  However, 

it is important, especially for people guilty of minor crimes, that they are not immediately 

cast into the prison system, from which they may never escape, and are instead given every 

opportunity to avoid prison and still go on to lead fulfilling, law-abiding lives.  In this regard, 

preventing prisoners from becoming institutionalised at the first possible stage is integral.  

Currently, the trend in South Africa is simply to punish the offender.  Minor crimes result in 

shorter sentences of imprisonment but they are sentences nonetheless; they carry with them 

the same negative consequences that longer sentences of imprisonment do.  Instead of this, 

periodic imprisonment gives the judiciary the discretion to prevent a minor offender 

becoming institutionalised and falling prey to the prison system.  
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I CONSTITUTIONALITY 

 

In the post-1996 constitutional era, it is essential that any sentencing method be scrutinised as 

to its constitutionality.  It must be ensured that the measure would survive a constitutional 

challenge on the basis of any constitutional rights being infringed.  Also, importantly, if the 

method promotes any rights, then these should be celebrated. 

 

 

J RIGHT TO DIGNITY 

 

The right to dignity in section 10 of the Constitution which simply reads 'Everyone has 

inherent dignity and the right to have their dignity respected and protected' is also in the 

Table of non-derogable rights in the Bill of Rights.  The recognition of this right has been 

consistent in many cases on this issue.
77

  Importantly, in the seminal case on the punishment 

of prisoners, S v Makwanyane,
78

 the Constitutional Court stated that the rights to life and 

dignity are the two pre-eminent rights which must be „demonstrated by the state in everything 

it does, including the way it punishes criminals.‟
79

 

Periodic imprisonment helps protect the prisoner‟s right to dignity in section 10 of the 

Constitution by preventing that person from being detained for long periods in prisons. The 

poor conditions of South African prisons make any custodial sentence more severe than 

would otherwise be the case.  The proportionality principle,
80

 also known as the idea of just 

deserts,
81

 attempts to ensure that like cases are treated alike and that the punishment fits the 

crime.  In order for a custodial sentence not to be disproportionately severe when compared 

with the seriousness of the offence, periodic imprisonment should be relied upon more. 

If this is done, the right to dignity in section 10 and the right not to be treated or 

punished in a cruel, inhuman or degrading way in terms of section 12(1)(e) would both be 

protected.  It is conceded that periodic imprisonment, by its very nature, still requires the 

offender to spend time in prison, subject to just these potentially unconstitutional 

conditions,
82

 however, this time is limited and the intervals between the periods should help 

to ensure that the prisoner does not become „institutionalised‟
83

 to any great extent as well as 

limiting the infringement of that person‟s constitutional rights and ensuring that the 

disproportionate relationship between crime and punishment is kept to a minimum.  

Tied in with the right to dignity is the section 12(1)(e) right of freedom and security of 

the person. In this regard, everyone has the right not to be treated or punished in a cruel, 

inhuman or degrading way.  Importantly, despite what the public perception might be, 
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prisoners are not merely equally entitled to this right, but it is even more relevant to prisoners, 

as they are the ones who are actually being punished.
84

  As was held in S v Dodo,
85

 the 

deprivation of liberty is the extent of the punishment which prisoners are meant to suffer – 

once that has been achieved, the 'residuum principle' applies:
86

 prisoners are entitled to all the 

rights of any other person which do not need to be curtailed as a direct result of 

imprisonment, including, however controversially, the right to vote.
87

   

In terms of what qualifies as cruel, inhuman and degrading, the court in S v Williams 

states that this must be viewed objectively in the context of the times,
 88

 and that the State 

must be foremost in upholding this.
89

  The court in S v Dodo
90

 states that all three forms, 

cruel, inhuman and degrading punishment entail the denial of dignity. 

In the light of the aforementioned rights, it could be argued that prison conditions in 

South Africa are unconstitutional.  Indeed, as mentioned in a previous section, in a recent 

Australian case a man was not extradited to South Africa to face charges and prison time 

here, because the court found that the conditions in prison and the chances of being infected 

with HIV meant that such a finding would amount to cruel and inhuman punishment.
91

 

Prisons are rife with problems of sexual abuse, violence and overcrowding;
92

 this is 

well-known and is something of which judges should already take note when considering 

what sentence to hand down.
93

  These conditions can lead at least to custodial sentences being 

disproportionate to the crimes for which they are handed down.  

The mere fact that the argument could be made for the unconstitutionality of prison 

conditions in South Africa,
94

 and the undeniable reality of the inadequacy of the conditions 

certainly gives weight to the fact that judges should consider sentences that avoid prison 

detention as much as possible.  In this regard, it is conceded that periodic imprisonment still 

contains an element of imprisonment which cannot be avoided.  As such, the constitutional 

rights of the prisoner are likely to be infringed to some extent.  One must however adopt a 

pragmatic approach in this regard: prisons are likely to be with us for a long time to come, 

thus any proposed measures should not sacrifice their practicality in favour of being ground-

breaking or revolutionary.
95

  Taking a pragmatic approach to this problem, in the light of the 

current situation, it is surely better to have these infringements limited where possible, 

despite not being able to exclude them altogether.  Indeed, increased use of periodic 

imprisonment could actually contribute to lessening over-crowding.  This would go a long 

way to improving prison conditions, ensuring that constitutional rights are not infringed and 

bringing more proportionality between the crime committed and the prescribed punishment.  

Another argument can be made for the protection of the right to dignity.  There is the 

dignity of the prisoner to consider in terms of their not having to go into prison for an 
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extended stay.  The fact that the prisoner is allowed to keep family and even work ties intact 

whilst going to prison for short periods, generally at the weekends, greatly enhances the 

chance that they will not become institutionalised and dehumanised whilst inside.  For 

example, instead of having to go into prison for six months in a row, for a minor offence of 

some kind, and having to lose whatever employment they might have, as well as the ability to 

provide for their family, the prisoner‟s dignity is protected when it comes to maintaining 

these ties.  At the end of the sentence, the prisoner should come out more rehabilitated (or 

less institutionalised and less likely to reoffend) and more likely to lead an upstanding life 

than would have been the case, if having been subjected to a normal custodial sentence.  

In terms of the prisoner‟s family, the dignity argument still holds true.  Instead of 

having the shame and ignominy of having to visit their loved one inside prison over a long 

period of time,
96

 and having the concern of how to provide for their family with a potential 

breadwinner gone, family members and friends are free to interact with the offender as 

normal during the week.  Interestingly, one must not be too precipitate in writing this off as a 

positive; there is the argument that a lot of prisoners would rather have a normal sentence of a 

few months, and serve their time all at once, than have the ignominy of being „free‟ in the 

week but in prison at the weekend. It remains to be seen whether this is the case in South 

Africa.  Surely, though, any embarrassment suffered would pale in comparison to the 

suffering that would result were the person subjected to the conditions inside a prison for a 

sustained period of time. 

As mentioned above, the role of employed offenders and their employers is also 

important here.  One must not forget that the crimes for which periodic imprisonment can be 

imposed are not grave in nature – it will not be the case that murderers and rapists are 

allowed such a punishment alternative.  It has, over the years, rather been utilised in unpaid 

maintenance cases,
97

 and cases involving minor traffic violations (including drink driving).
98

  

In the case of people with jobs, they are going to have jobs which they want to keep; jobs 

which they are likely to lose if sentenced to a traditional custodial term.  In this regard, 

offenders can maintain their dignity by maintaining whatever job they had prior to 

sentencing.  In the same vein, someone who was searching for work prior to committing the 

crime can continue to search.  

 

 

K THE CONSTITUTIONAL RIGHTS OF THE PUBLIC 

 

The rights of the prisoner which this method of imprisonment protects have been discussed at 

length; however, the consideration of the rights of the public must certainly not be 

overlooked.  It is trite to say that society has a right for justice to be done as well as the right 

to be protected by the State from wrongdoers; however it is likely that an argument could be  

made for the fact that these rights are not being adequately recognised when courts grant 

seemingly „lenient‟ sentences such as periodic imprisonment.  The thinking here would be 

that the person has committed a crime and should be punished.  The form of punishment 

suitable is always a traditional prison sentence as this keeps this person away from society for 
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a prescribed period, presumably so that they cannot recommit similar or worse offences.
99

 

The problems with this argument are myriad.  As mentioned by Mogoeng JP,
100

 the South 

African public‟s obsession with punitive measures of retribution as opposed to rehabilitation 

and restorative justice when it comes to the punishment of prisoners, has led to a very one-

sided view as to what punishment should entail.  Worryingly, it seems as if the judiciary is 

influenced to a certain degree by this public sentiment, when it comes to handing down 

sentences.  This mindset needs to undergo a paradigm shift across the board, from the person 

on the street to the High Court judge. 

The rights of society and the law-abiding public are certainly paramount and therefore 

clearly cannot be disregarded; however, this must be done in accordance and with cognisance 

of the rights of the prisoner, which are equally important; they are after all also members of 

the public.
101

  In this regard, the minor nature of the crimes committed by people undergoing 

periodic imprisonment is crucial.  In addition to this, it must not be forgotten that the punitive 

measure of generally two days of prison every seven days cannot simply be overlooked, 

when it comes to the public‟s need for justice.  Furthermore, just because the public think 

something is the best measure, does not make it so.  Keeping people out of prison as much as 

possible should actually make society safer, as offenders do not become institutionalised, 

party to „universities of crime,‟ do not lose the will to lead a meaningful and law-abiding life 

and upon completion of their sentences are more likely to be able to be more upstanding 

members of the community than would have been the case had they just been released from a 

traditional prison term. 

 

 

L CONCLUSION  

 

The prison system in South Africa is in an appalling state and in dire need of reform.  

Overcrowded and unsafe to the point of being constitutionally questionable, what once were 

meant to bastions of rehabilitation and correction have devolved into universities of crime, 

overrun by violence and beset by numerous violent gangs.  The only goal of imprisonment 

that is currently being attained by these institutions is that of punishment; rehabilitation, 

deterrence and crime reduction have all taken a back seat to prison violence, sexual abuse and 

drug dealing. 

Taking a pragmatic approach, one has to concede that prisons are necessarily going to 

be with us for some time into the future; we simple do not have the levels of financial, 

institutional or psychological maturity to even start to contemplate a society completely 

devoid of prisons.  With this in mind, in light of the debilitating state of South African 

prisons, when it comes to sentencing, prisons should be seen as a last resort of the courts and 

wherever necessary criminals, especially those guilty of minor crimes, should be kept out of 

the prison system for as long as possible. 

Alternative sentencing methods facilitate this to a certain extent, and periodic 

imprisonment is praiseworthy as it still contains the strong punitive element of having to 

actually be in prison for short periods of time (compared to other alternative measures 

completely without custodial attributes).  Generally overlooked by judges during sentencing, 

the option of periodic imprisonment should be used wherever necessary and certainly more 

than it is at the moment.     
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The South African public's obsession with punitive justice, completely overlooking 

the situation of the convicted person and without considering what that person is supposed to 

do with themselves upon release, has meant that harsher and longer sentences have received 

wide-scale public support.  This has even lead to the possibility that some judges, when it 

comes to sentencing, swayed by public outcries and general indignation, hand out even 

harsher sentences so as not too appear too lenient.  This mindset needs to undergo a paradigm 

shift throughout, with the focus shifting to how best to (a) prevent people from becoming 

criminals in the first place and (b) prevent them from reoffending once they have committed 

their first crime (especially if it is a minor one).  Periodic imprisonment helps to achieve this 

by ensuring that prisoners are only subjected to the conditions inside a prison for short 

periods of time, which means there is much less chance that they will become 

institutionalised, join gangs, or reoffend upon release. 

Periodic imprisonment allows prisoners to maintain important ties both with their 

families and friends as well as with their employers.  This not only aids them socio-

economically but also helps promote their right to dignity, enshrined in section 10 of the 

Constitution.  Only being subjected to conditions inside prisons for short periods of time 

helps limit the infringement they suffer to their right to freedom from cruel and inhuman 

punishment in section 12(1)(e) of the Constitution. 

Thus, periodic imprisonment is not only constitutionally sound but actively promotes 

a number of important constitutional rights.  It is for these reasons that this alternative 

sentencing method should be embraced by the judiciary and no longer relegated to the 

occasional case of a maintenance claim or minor traffic violation.  Applying this sentence on 

a wider basis will not only ensure that prisons are less overcrowded during the week, but 

should also go a long way to ensuring that first time offenders (especially those who 

committed minor crimes) do not become 'institutionalised' at an early stage and as such 

inextricably entangled in the prison system. 

When one considers the myriad of positives which periodic imprisonment entails, it 

should come as somewhat of a surprise that it is still currently implemented so rarely.  It is 

hoped that in future this will no longer be the case, and periodic imprisonment will enjoy 

much more widespread implementation.  

 


