
MISTAKEN EYEWITNESS IDENTIFICATION AND WRONGFUL CONVICTION 
IN THE UNITED STATES 

Annemarie Shea* 

A      INTRODUCTION 

In 1984, when Jennifer Thompson was a twenty-two year old college student in Burlington 
North Carolina, a man broke into her home, held a knife to her throat and raped her.1 During 
the attack she studied her assailant’s face and body, trying to memorise anything that would 
help her identify the man and ensure that he would pay for his crimes. When she went down 
to the police station that same day, she picked Ronald Cotton from a photo and later from a 
line-up. Police reported that they had never seen a victim so composed, so determined, so 
sure.2 Based on Jennifer Thompson’s testimony, Ronald Cotton - who was also twenty-two 
years old at the time- was convicted and sentenced to life in prison.3 Cotton appealed and was 
retried in 1987.4 During the second trial, Bobby Poole, who was incarcerated in the same 
prison as Cotton and had confessed to his cellmate that he was Thompson’s actual assailant, 
was brought into the courtroom. When asked to identify him Jennifer Thompson assertively 
replied ‘I have never seen him in my life. I have no idea who he is.’5 Cotton was convicted 
again. Thompson, haunted by the horrific sexual abuse she had sustained, was nevertheless 
able to sleep soundly reassured that the man who had raped her had been sentenced to life in 
prison for the second time. Thompson spent the next decade in freedom marrying and having 
children while Cotton endured prison. Law Professor Richard Rosen of the University of 
North Carolina, troubled that a man had been sentenced to life based almost exclusively on 
eyewitness testimony, took on Cotton’s case. DNA evidence that had not been previously 
available obtained conclusive results: Ronald Cotton had not raped Jennifer Thompson- 
Bobby Poole had. Cotton was released6 after serving more than a decade in prison for a crime 
he never committed.  
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The Cotton case illustrates an increasingly recognised phenomenon - that mistaken 
eyewitness identification is a leading cause of wrongful convictions in the United States.7 
Research has found that eyewitness errors are disturbingly common and yet difficult to 
recognise when they occur.8 While many in the criminal justice system acknowledge 
eyewitness fallibility, few understand the extent or the causes of the problem.9 To understand 
the impact of eyewitness error it is first necessary to consider the scope of the problem of 
wrongful convictions. The National Registry of Exonerations,10 maintained as a joint project 
between the University of Michigan Law School and the Centre for Wrongful Convictions at 
Northwestern University School of Law, lists 1,725 cases since 1989 in which a person was 
wrongly convicted but later exonerated by new evidence of innocence.11 For all exonerations 
the most common causal factors are: perjury or false accusation (55%); false confession 
(13%); false or misleading forensic evidence (23%) and official misconduct (45%). The 
National Registry of Exonerations reports that mistaken identifications have been involved in 
approximately 35% of exoneration cases, 83% of robbery cases, and 73% of sexual assault 
cases. This remarkable rate of involvement of eyewitness errors in wrongful convictions is 
unfortunately no surprise.12 

While there are numerous causes of wrongful conviction, it is proposed for the purposes of 
this paper to exclusively address the contribution of eyewitness errors to miscarriages of 
justice in the United States. It is imperative that we determine why mistaken eyewitness 
identifications occur and why they are so infrequently detected to prevent the kind of horrific 
injustice suffered, not only by Ronald Cotton, but of the remaining 1,724 individuals who 
have been wrongfully convicted since 1989.13 Accordingly, the aspiration of this paper is 
twofold. First, it is my endeavour to review the major developments in the experimental 
literature concerning the way that various factors relate to the accuracy of eyewitness 
identification. Second, I shall outline the flaws in the police-initiated identification 
procedures and the US Supreme Court’s defective legal standard for the admissibility of the 
identifications generated by these procedures. To conclude I will provide a brief analysis of 
the consequences of wrongful convictions. 
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B      WHY DO EYEWITNESSES MAKE ERRORS? 

Mistaken eyewitness identification is often attributed to the limited abilities of humans to 
process, permanently encode and accurately retrieve information, or the use of biased and 
unreliable procedures by which eyewitness testimony is gathered. Both Crowder14 and 
Loftus15 correctly hypothesised that memory is divided into three stages. First, there is the 
acquisition stage in which a memory enters a person’s memory system. Second, there is the 
retention stage the period between the event and the eventual recollection of a particular piece 
of information. Third, there is the retrieval stage during which a person recalls stored 
information. Social science researchers have amassed a wealth of literature definitively 
proving that certain variables reduce an eyewitnesses’ ability to make accurate 
identifications.16 In 1978, Gary Wells distinguished between two general types of factors 
relevant to the reliability of eyewitness testimony: system and estimator variables.17 System 
variables are those under the direct control of the criminal justice system. These include 
police protocols on instructing a witness before line-up identification, the composition of the 
line-up and how the suspects are presented to the witness. Estimator variables are those that 
affect the accuracy of eyewitness identifications but cannot be controlled by the criminal 
justice system. Estimator variables include physical influences such as lighting conditions, 
time of day, the weather at the time of the event or psychological influences such as the race 
of the witness or the suspect. Unfortunately, many estimator variables are inherent in the 
fallibility of human beings as eyewitnesses and cannot be corrected by police procedure. The 
advantage of system variables therefore, is that that they are susceptible to manipulation and 
can serve if carefully applied to decrease the opportunity for eyewitness identification error. 
In this paper, it is proposed to critically analyse both system and estimator variables with the 
intention of highlighting the causes of false perception and memory that unquestionably lead 
to an increase in wrongful convictions in the United States. 

C       EYEWITNESS VULNERABILITIES DURING MEMORY 
ACQUISITION/ENCODING 

At the acquisition stage, information about an event is perceived by the witness. The event 
may last a few seconds or in some cases several hours. The acquisition stage or the 
individual’s perception of the event is influenced by both ‘event factors’ and ‘witness 
factors’. Event factors include the duration of the event, the presence or absence of violence, 
speed and distance involved, lighting conditions, disguises and distractions. Witness factors 
on the other hand include fear, stress, expectations, even age and gender. These factors are a 
few of many that affect the quality of information stored in memory. In the following section 
I shall address these factors and there corresponding impact on eyewitness identification. 
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1 Event Factors 
 

i Exposure Time 

Exposure time refers to the amount of time that the witness is able to view the perpetrators 
facial and physical characteristics. With more time witnesses are able to more effectively 
encode the perpetrators features thereby facilitating identification accuracy.18 In a study by 
Laughery, Alexander and Lane, 128 subjects were shown slides of people’s faces for either 
ten seconds or thirty-two seconds. 19 Participants then viewed another set of faces, some of 
which they had previously seen before. The results concluded that subjects who had viewed 
the photographs for a longer period of time were better able to recognise the faces they were 
asked to identify. Similarly, DiNardo and Rainey conducted a study where participants were 
required to view a group of photographs for either 1.5 or 5 seconds.20 Participants were then 
presented with a mixture of old and new photographs. The results showed a definite 
advantage for photographs that had been studied for longer periods of time.21 A more recent 
study by Memon, Hope and Bull also found that increased exposure to an event increases the 
accuracy of the eyewitness report.22 Therefore, it seems reasonable to conclude that memory 
for faces should be improved with longer exposure durations. In reality however, the majority 
of victims view their aggressor or a perpetrator in unfavourable conditions and more often 
than not over a relatively short period of time.23 

ii Violence of the Event 

It is often assumed that memories of violent or otherwise stressful events are so well encoded 
that they are largely indelible and that confidently retrieved memories are likely to be 
accurate.24 However, findings from basic psychological research and neuroscience studies 
indicate that memory is a reconstructive process that is susceptible to distortion. Hollin and 
Clifford conducted a study on the effects of violence on eyewitness memory.25 The subjects 
were shown a black and white videotape showing a female walking toward the camera. One 
group of subjects were shown a violent version of the video where a man carries out a brutal 
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assault on the woman. In the non-violent version, the male approaches the female and simply 
asks for directions. After viewing the tape the subjects were asked to recall the incident and 
to identify the male from a set of photographs. The results showed that accuracy of testimony 
was consistently poorer in the violent conditions. Similarly, Loftus and Burns carried out 
three experiments where subjects were shown a short film of a mentally shocking event in 
which a young boy is violently shot in the face. 26 Compared to those who saw a non-violent 
version of the same film, the subjects who saw the mentally shocking version showed poorer 
retention of the details. The results confirm that mentally shocking episodes may disrupt the 
lingering processing necessary for full storage of information in memory. While violence and 
trauma tend to improve memory for the central gist of an event, it incontrovertibly impairs 
memory of the peripheral details. 

iii Distance 

Environmental factors such as the distance of the eyewitness to the perpetrator affect the 
conditions of visibility and determine what an eyewitness may or may not have reliably 
witnessed. Lindsay, Semmler, Weber and Brewer conducted a study to analyse how 
variations in distance can affect eyewitness reports and eyewitness accuracy. 27 Over 1,300 
participants were approached during normal daily activities and were asked to observe a 
target person at one of a number of possible distances. Under a perception immediate 
memory or delayed memory condition, witnesses provided a brief description and estimated 
the distance from the target and then examined a six person target-present or target absent 
line-up to see if they could identify the person. The results showed that errors in distance 
judgments were often substantial. Interestingly, description accuracy did not vary 
systematically with distance; the opposite was true for decision accuracy. Similarly, 
identification choosing rates were not affected by distance. 

iv Illumination 

Light levels and obscured illumination have been studied by eyewitness researchers and have 
been shown to influence perceptual identification processes.28 Sudden changes to the overall 
level and direction of illumination are likely to influence the ability of the eyewitness to 
identify a perpetrator. If a face is illuminated from one direction during the witnessed event 
and lit from a different direction during the line-up or photo spread, it may be difficult for the 
witness to match the target to the representation of the perpetrator stored in memory. In a 
study conducted by Braje, Kersten, Tarr and Troje participants were required to make 
same/different judgments for pairs of faces presented sequentially.29 The faces in the 
photographs were either illuminated in the same direction or from different directions. The 
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results showed that recognition performances declined when faces were lit from different 
directions. Similarly, in a study conducted by DiNardo and Rainey,30 participants were shown 
ten photographs for three seconds a piece in either dim or bright lighting conditions. The 
participants were then tested with forty photographs for an old/new recognition test under the 
same lighting conditions. The results proved that recognition performance was better when 
bright lighting was used. These situations all support the general contention that degree of 
illumination sets hard limits on the recognition accuracy of eyewitnesses. 

v Disguises/Distractions 

Disguises are frequently used during the commission of a crime and their presence can 
significantly impair the encoding of the perpetrators face. In a study carried out by Cutler, 
Penrod and Martens 165 college students were shown a videotaped crime enactment. 31 In 
half of the videotapes the perpetrator wore a cap that covered his hair and hairline and in the 
other half, the perpetrator wore no hat. All witnesses later attempted to identify the 
perpetrator from a line-up. Of the witnesses who viewed the perpetrator without the cap 45% 
made a correct decision on the line-up test, as compared to 27% of the witnesses who viewed 
the perpetrator whose hair and hairline were covered. Therefore, research supports the 
contention that the upper portions of the face provide the most important information for later 
identification, and disguises that hinder the encoding of these parts of the face are more likely 
to prevent identification of the perpetrator. Other research shows that changes in glasses, 
hairstyle, hair colour, facial hair and age related changes can also impair identification 
accuracy.32 Other facial attributes such as attractiveness or facial typicality have also been 
shown to increase the sense that a face has been seen before resulting in an increase in the 
rate of false identifications.33  

vi Weapon Focus 

The presence of a weapon has also been shown to divert a witnesses’ attention away from the 
face of the offender. The presence of a weapon reduces both the subsequent quality of the 
description provided by the witness and his or her attempts at perceptual identification of the 
perpetrator.34 This phenomenon is known as the ‘weapon focus effect.’35 In a study carried 
out by O’Rourke, Cutler, Penrod and Stuve 120 community members viewed a videotape 
crime enactment in which a weapon was either present or absent. 36 One week later each 

																																																													
30 Lisa DiNardo and David Rainey, ‘Recognizing Faces in Bright and Dim Light.’ (1989) 3(1) Perceptual and 
Motor Skills 836. 
31 Brian L Cutler, Steven D Penrod and Todd K Martens, ‘Improving the Reliability of Eyewitness 
Identification: Putting Context into Context’ (1987) 72(4) Journal of Applied Psychology 629. 
32 John D Read, Patricia Tollestrup, Richard Hammersley, E McFadzen and Albert Christensen, ‘The 
Unconscious Transference Effect: Are Innocent Bystanders Ever Misidentified?’ (1990) 4(1) Applied Cognitive 
Psychology 3. 
33 Tredoux, Meissner and Malpass (n 28). 
34 ibid. 
35 Elizabeth F Loftus, Geoffrey R Loftus and Jane Messo, ‘Some Facts About Weapon Focus.’ (1987) 11(1) 
Law and Human Behaviour 55. 
36 Thomas E O’Rourke, Steven D Penrod, Brian L Cutler and Thomas E Stuve, ‘The External Validity of 
Eyewitness Identification Research: Generalizing Across Subject Populations’ (1989) 13(4) Law and Human 
Behavior 385. 



eyewitness was shown either a perpetrator-present or perpetrator-absent videotaped line-up. 
The weapon concealed group showed a correct identification rate of 55% whereas the 
weapon present group showed a correct identification rate of 37%. Similarly, in a study 
carried out by Loftus, Loftus and Messo subjects who viewed a simulated armed robbery of a 
bank spent more time looking at the weapon than control subjects who saw a virtually 
identical scene involving a bank cheque. 37 As a result, the participants who saw the 
perpetrator carrying a weapon had a reduced ability to make a correct identification. In a 
second study, subjects who saw the event containing a weapon were not only less likely than 
controls to accurately identify the perpetrator, but they were less accurate when they 
answered specific questions about the perpetrator. Research highlights therefore that ‘weapon 
focus’ draws attentional focus away not only from the characteristics of the perpetrator but of 
other features of the witnessed event. In a real life crime situation ‘weapon focus’ would 
presumably be inextricably interwoven with high arousal caused by the crime itself and 
intensified by the presence of a weapon. Maass and Köhnken discovered that the presence of 
a syringe in a stage crime reduced line-up recognition for eyewitnesses. 38 It is reasonably 
concluded therefore that high stress induced by the presence of a weapon could be expected 
to narrow the eyewitnesses’ range of perceptual focus, thereby exacerbating the potential for 
a mistaken identification. 

 

2 Witness Factors 
 

i Stress of Witness 

The effects of stress on memory and cognition are multifaceted, diverse and complex. A 
witnesses’ attention may be impaired or distracted if he or she focuses on the psychological 
stress or fear accompanying a criminal or otherwise traumatic event. Even if a witness tries to 
be attentive, high fear or stress may hinder the accuracy of subsequent identifications. 
Contrary to common wisdom, the human fight or flight physiological response to threat is 
geared toward enhancing prospects of survival not memory.39 Steblay notes that ‘while the 
gist of the frightening experience is not easily forgotten, details are often not encoded 
correctly, if at all.’40 Deffenbacher, Bornstein, Penrod and McGorty note that stress 
negatively affects eyewitness identification in areas including perpetrator characteristics, 
crime scene details and actions of central characters. 41 Morgan, Southwick, Steffian, Hazlett 
and Loftus conducted an experiment on the impact of stress and misinformation on memory. 
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42 They tested 540 active-duty military personnel who were enrolled in military survival 
school training by placing them in situations of either high-stress or low-stress interrogation. 
The personnel went through food and sleep deprivation for forty-eight hours and they were 
shown both live and photo line-ups of their interrogators. Misinformation introduced after the 
negatively affected memory for the details of the event significantly affected the accuracy of 
identification of an aggressive interrogator. The high-stress subjects performed much worse 
in the photo line-ups and over two-thirds of them made an incorrect identification. In the live 
line-up, 56% of the high-stress subjects made an incorrect identification. These findings 
demonstrate that memories for stressful events are highly vulnerable to modification by 
exposure to misinformation, even in individuals whose level of training and expertise might 
be thought to render them relatively immune to such influences. 

ii Age 

One question increasingly studied is the extent to which the witnesses’ age affects eyewitness 
ability. Bornstein asserts that the vast majority of psychological research seems to indicate 
that young children make less accurate eyewitnesses than young adults do whereas elderly 
individuals may or may not be less able than young adults. 43 Studies have shown that 
children demonstrate a limited ability to recall information and show lower accuracy in the 
identification of faces. They also have a proclivity toward choosing or guessing during a line-
up identification task leading to an increased likelihood of mistaken identification of an 
innocent person.44 Although children tend to recall less information when compared with 
adults, the overall proportion of correct information recalled does not typically differ. Older 
adults also become somewhat variable, but in the absence of a disease process they are 
indistinguishable on average from younger adults. Brigham and Williamson45 conducting 
research in this area showed photographs of faces of black and white individuals to subjects 
of both races who averaged 72 years in age. Later they were asked to identify the original 
photographs in a yes/no recognition test. The overall level of recognition accuracy of these 
elderly people was marginally lower than for college age subjects who viewed the same 
slides in an earlier study.46 Valerie, Pickering and Darling47 concluded that witnesses under 
30 were most accurate at identifying suspects. It is submitted that although the cross-sectional 
studies comparing young adults might typically show age-related decrements, it is a mistake 
to assume that the elderly will invariably make poorer eyewitnesses. 
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iii Sex of the Witness and Own-Race Bias 

Own-race bias is described as the belief that humans can more easily recall a face of their 
own sex than that of the opposite sex.48 Shapiro and Penrod49 in an extensive meta-analysis of 
own race bias discovered that generally females were somewhat more likely to make accurate 
identifications but also made false identifications more often than men. Clifford and Scott50 
also found that men were more accurate than women in their identification when the target 
was part of a violent scenario. However, when the scenario was non-violent there showed no 
sex difference. Nevertheless, studies show females are superior under particular 
circumstances. Yarmey and Kent found females to be more accurate than males in identifying 
a female bystander but not in identifying a male aggressor in a crime scene. 51 Further studies 
conducted in this area by Powers, Andriks and Loftus found that when dealing with female 
orientated details, females were both more accurate eyewitnesses and more resilient to 
misleading questions when dealing with male-oriented details. 52   

iv Cross-Racial Misidentification  

Research has shown that when the race of the perpetrator and the witness are different the 
interaction can impair identification accuracy. Cross-racial misidentification is a phenomenon 
where people have difficulty identifying members of a different racial group.53 A meta-
analysis of studies spanning thirty years and encompassing the laboratory experiences of 
nearly 5,000 research participants found that eyewitnesses were 1.4 times more likely to 
correctly identify a previously seen face of their own race compared to a face of another race, 
and 1.56 times more likely to falsely identify a different race face never seen before.54  In 
other words, studies of the cross-race effect have shown that memory for same-race faces are 
generally superior to memory for faces of another less familiar race. The most widely cited 
study on cross-racial misidentification is that of Malpass and Kravitz.55 These investigators 
used participants from the University of Illinois, a predominantly white university, and 
Howard University, a predominantly black university. The participants were presented with 
photographs of forty black and forty white males of college age. After viewing, the 
participants were shown the entire set of eighty faces randomly ordered and were asked to 
indicate which they had seen before. Subjects recognised faces of their own race better than 
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faces of the other race.56 A similar experiment carried out by Shepherd, Deregowski and Ellis 
showed a set of white and black faces to white and black subjects from Scotland and 
Rhodesia. 57 All subjects were later required to identify the original faces when they were 
mixed in with other faces. Unsurprisingly, the white participants from Scotland were superior 
at recognising white rather than black faces, while for the Black Rhodesian participants, the 
reverse was true. 

v Cross-Race Bias 

The cross-race effect is of most significance to the criminal justice system when individuals 
mistakenly identify a suspect who is not the perpetrator. Racial bias can also impact an 
eyewitness’ ability to correctly identify the assailant. Studies have also shown that African-
American faces and bodies can trigger thoughts of crime and thinking of crime can trigger 
thoughts of African-American people.58 Shooter bias studies explore the impact of implicit 
race bias on a person’s decision to shoot.59 More than twenty studies reveal that both white 
and African-American subjects are more likely to shoot an unarmed African-American man 
than an unarmed white man.60 This shooter bias goes beyond negative sentiments and shows 
the unconscious impact of racial stereotypes.61 One of the most popularly known studies on 
implicit bias and eyewitness identification involves a photograph of two men fighting – one 
man held a knife while the other was unarmed.62 When both men in the photograph were 
Caucasian, subjects generally remembered correctly which man was holding the knife.63 
When the Caucasian man was armed and the African-American man was unarmed the 
majority of subjects, both African-American and Caucasian, misremembered the African-
American man as holding the knife. Studies similarly find that people are more likely to 
misidentify objects as guns when in the hands of African-American men instead of Caucasian 
men.64 

 

D      EYEWITNESS MEMORY VULNERABILITIES DURING 
RETENTION/STORAGE 
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Memory storage refers to the long-term retention of information after the 
encoding/acquisition phase. Studies report little loss of memory over the course of a day or 
even a week; however, the more typical result is a decline in accuracy as the retention 
interval is lengthened.65 In a study conducted by Lipton the results showed that those who 
viewed an armed robbery and were interviewed about the shooting a week later were 
substantially less accurate than participants who were tested immediately. 66 Similarly, a 
study carried out by Ellis, Shepherd and Davies67 found that verbal descriptions of human 
faces were adversely affected by long intervals of time.68 This research generally supports 
Ebbinghaus’69 original research in showing that the longer the interval between the event and 
the subsequent identification the more poorly eyewitnesses perform. This research provides 
an unsettling reality- given the extensive workload of many United States Police 
Departments, witnesses are not always asked to identify a suspect as promptly as the justice 
system would require. This may result in the unfortunate consequence of wrongfully 
convicting an innocent man or woman. What is important to note about the retention interval 
is not only the mere passage of time, but what goes on during the interval. 

Misleading Post-Event Information 

The longer the retention interval, the more vulnerable the eyewitness memory is to ‘post-
event contamination’ or ‘post-event information’. Post-event information is information that 
is learned after an event takes place that is then integrated into the memory of the event.70 
After the new information is incorporated into the eyewitness’ memory, it generally is not 
possible to separate information which came from the event itself from subsequent 
information which was learned and became integrated later on.71 To the degree that the post-
event information is false, this results in the ultimate memory becoming more inaccurate.72 
Examples of post-event information include leading questions, overhearing other witnesses 
talking about the event or engaging in conversation with other witnesses, and reading or 
viewing the event from numerous sources. The effect of misleading post-event information 
on eyewitness testimony was first demonstrated by Loftus et al and has been studied 
extensively ever since. 73 Loftus and her colleagues showed participants a set of slides of 
events leading up to a car accident. One group was shown a red Datsun stopping at a junction 
with a ‘STOP’ sign, while the other group was shown a ‘Yield sign’. Half of each group was 
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asked whether another car passed the red Datsun while it was at the Yield sign, and the other 
half were asked the same question with relation to the ‘STOP’ sign. Finally, they were shown 
pairs of slides and had to identify which slides were in the original sequence. 75% of 
participants who had consistent questions picked the correct slide, whereas only 41% who 
had a misleading question picked the correct slide. These results demonstrate that misleading 
questions undoubtedly affect the ability of eyewitness recall. Subsequent studies showed that 
misleading post-event questions could also cause a variety of other distortions in eyewitness 
reports.74 In another experiment carried out by Loftus participants were shown a series of 
slides depicting an auto-pedestrian accident in which a green car drives by the scene. 75 A 
misled group of participants received a question suggesting that the passing car was blue 
while the control group did not receive colour misinformation. When tested later many of the 
participants who had received the misleading information misremembered the colour of the 
passing car in a way that was aligned with the misinformation. Other studies have shown that 
participants could also be led to report entire objects that were not present in the originally 
witnessed event. In Loftus, participants who were asked ‘how fast was the white sports car 
going when it passed the barn while travelling along the country road?’ were much more 
likely to later claim that they had seen the non-existent barn than were control participants 
who had not been misled. 76 Results have shown that misleading post-event information can 
not only supplement eyewitness memories, it can transform them.77 Demonstrations of the 
surprising ease with which people could be led to report objects and events they had not seen 
continues to challenge prevailing views about the validity of memory and raises serious 
concerns about the reliability of eyewitness identification. These experiments only serve to 
emphasise the extent to which remembering is a complex reconstructive process and not a 
literal record of an actual event.78 

 

E      EYEWITNESS MEMORY VULNERABILITIES DURING MEMORY 
RETRIEVAL 

Steblay aptly submits that  

[E]yewitness memory is not like a playback system that can be accessed for a clean 
full version of a past event. Information encoded into memory at the time of a crime is 
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not stored in pristine or immutable condition but is instead quite vulnerable to 
revision.’79  

Retrieval- the final stage of memory- involves recalling and reconstructing an event. Typical 
retrieval situations for witnesses include reporting to the police, viewing line-ups, recounting 
experiences to friends and mental health professionals and testifying in court. Line-ups in 
particular have not been considered fair in practice given the innumerable amount of 
individuals who have been wrongfully convicted on the basis of eyewitness identification 
from a line-up.80 Many of these misidentifications could have been prevented, many wrongful 
convictions averted and many additional crimes avoided if police had used more reliable line-
up procedures. In the following section, I propose to examine the impact of line-up 
instructions, the construction of a line-up, the opposing views regarding administrator 
knowledge, and the method of presentation of targets, on eyewitness identification accuracy. 

1 Line-Up Instructions 

Prior to viewing a line-up, the line-up administrator may provide the eyewitness with a 
warning or a set of instructions as to how the process will be carried out. Research has shown 
that if the instructions provided by the line-up administrator are biased the witnesses 
identification accuracy can suffer. Biased instructions suggest to the eyewitness that the 
perpetrator is in the line-up or otherwise discourage rejections of the line-up by failing to 
provide a no-choice option.81 As a result, a line-up administrator providing biased 
instructions may encourage an eyewitness to make an identification- even when the 
perpetrator is not present in the line-up. In Steblay’s meta-analysis of studies on line-up 
instructions, witnesses who were exposed to biased instructions (featuring leading and/or 
pressure instructions) were more likely to make a false identification than those who received 
unbiased instructions. 82 However when the perpetrator was in the line-up receiving biased 
versus unbiased instructions had no impact on correct identifications. An incorrect 
identification made by an eyewitness as a result of biased instructions from a line-up 
administrator may have a catastrophic domino effect potentially resulting in the conviction of 
an innocent man or woman. Given the risk for false identifications and a subsequent wrongful 
conviction, the US Department of Justice Guidelines for Law Enforcement recommend the 
use of unbiased instructions. 83 Unbiased instructions would inform the eyewitness that the 
perpetrator may or may not be in the line-up. 
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2 Filler Selection 

A critical component of a line-up construction is deciding who else to place in the line-up 
with the suspect. These individuals are called fillers, foils or distracters.84 Luus and Wells 
have suggested that the inclusion of fillers serves several important purposes. 85 As fillers are 
known to be innocent, an eyewitness selection thereof is a known error and can serve as a 
measure of their credibility. Furthermore, fillers ensures that the witness relies on his or her 
memory for the perpetrator rather than deduction or guessing. In a poorly constructed line-up- 
in which the suspect has an identifying characteristic that is not shared by fillers- the witness 
can easily deduce the identity of the suspect. Similarly a line-up that contains only suspects 
(no fillers) is like a multiple-choice test with no wrong answer. In an all-suspect line-up, 
charges may be brought against anyone with whom the witness identifies. Although 
fundamental and seemingly elementary, this safeguard against mistaken identification is 
commonly violated. The Duke University Lacrosse team rape case that came to attention in 
2006 serves as a prime example.86 The witness who described the multiple offenders as 
lacrosse team members was shown a series of line-ups with all team members and no fillers, 
including one display with all forty-six lacrosse players. In short, the procedures used were 
non-diagnostic for the guilt or innocence of the young men in the line-up.87 

3 Single-Blind versus Double-Blind Administration 

Often the line-up administrator- who may be charged with constructing the line-up, providing 
unbiased instructions to witnesses, asking questions and recording witness decisions- may 
also be a police officer who is closely involved in the investigation. This is of particular 
concern, as a line-up administrator who knows the location of the suspect in the line-up might 
advertently influence the witness to make an identification. Research has shown that contact 
between witnesses and a knowledgeable administrator increases false identifications.88 
Greathouse and Koveras’ research confirmed that knowledgeable administrators do reveal 
subtle cues to witnesses. 89 Most worryingly however is that this influence is not detectable 
by jurors.90 This may precipitate a dangerous chain of events, potentially resulting in the 
conviction of an entirely innocent person. The most efficient safeguard therefore, is the use of 
blind line-ups. A blind line-up is a safety procedure in which the administrator does not know 
which member of the line-up is the suspect. This recommendation has not been met with 
universal acceptance within law enforcement groups because it conflicts with well-
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established investigatory procedures and suggests a lack of trust among police and 
prosecutors.91 Not only is an innocent suspect in danger during the course of a line-up but 
also in the aftermath where a line-up administrator provides confirmatory feedback. 

4 Post-Identification Feedback 

Post-identification feedback is any statement that the line-up administrator makes after the 
witness identifies the suspect.92 Confirmatory feedback given to the eyewitness can either be 
explicit or expressed in more subtle ways. A meta-analysis carried out by Douglass and 
Steblay revealed that witnesses who received confirmatory feedback expressed more 
confidence in their identifications, better witnessing conditions, stronger identification 
performance and better memories. 93 Most disconcertingly, eyewitness who receive feedback 
also appear more credible to mock jurors.94 The confidence of an eyewitness should be based 
on memory alone not on feedback from the investigators. US Department of Justice 
Guidelines suggest that witness confidence statements should be obtained before any 
feedback is provided. 95 Research has found that this procedure protects witnesses from many 
of the reported feedback effects.96 

5 Simultaneous versus Sequential Line-Up Presentation 

The most frequently used line-up presentations are simultaneous and sequential line-ups. In a 
simultaneous line-up, all of the line-up members are presented at the same time. Wells 
theorised that simultaneous line-ups may encourage witnesses to make relative judgments 
because all line-up members are shown at the same time.97 Through a process of elimination 
the witness can compare the line-up members to each other to determine which one most 
resembles his or her memory of the perpetrator. The issue that often arises is that one of the 
line-up members will look most like the perpetrator. If the perpetrator is not in the line-up, 
the witness may still be inclined to choose the individual who most resembles his or her 
memory of the perpetrator resulting in a false identification and potentially a miscarriage of 
justice.  

Research by Wells found that when the perpetrator was removed from the simultaneous line-
up without replacement, witnesses were more likely to choose a filler- the next best match.98 
In a sequential line-up a witness views one line-up member at a time and makes an 
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identification in a ‘yes/no’ fashion for each of the members as they are presented. The 
sequential line-up was designed to reduce witnesses’ ability to rely upon a relative 
judgment.99 Rather than comparing line-up members to each other the witness is forced to 
match each line-up member in isolation to his or her memory of the perpetrator. Research has 
found that simultaneous line-ups are marginally advantageous to sequential line-ups, in that 
participants were more likely to correctly identify the perpetrator (50% versus 35%), less 
likely to falsely reject the line-up and indicate that the perpetrator was not there (26% 
simultaneous versus 46% sequential).100 Although the results appear to indicate that when a 
perpetrator is present simultaneous line-ups are slightly preferable, when the perpetrator is 
absent the results are significantly different and tell a very different story. Participants were 
far more likely to choose someone from a simultaneous line-up (51%) than a sequential line-
up (28%) when the perpetrator was not present. Although US Justice Department Guidelines 
stop short of explicitly recommending one line-up procedure over another, police agencies 
could change their practice based on the guidelines assertion that sequential line-ups produce 
higher accuracy rates (56% versus 48%).101 

6 Repeated Procedures 

An issue of great concern is the eyewitness who fails to identify the suspect in a line-up or 
does so only tentatively, and later is shown another line-up as a second chance to identify the 
suspect.102 It is submitted that the practice of conducting multiple identification procedures 
with the same witness and the same suspect should be avoided because of the inherent 
suggestiveness and the potential to contaminate a witness memory. An eyewitness who views 
a line-up for a second time with the same suspect may erroneously presume that the police 
believe the suspect to be the perpetrator. An eyewitness may become confused and identify 
the suspect based on recognising him/her from the prior procedure rather than from 
remembering the suspect’s presence at the crime. The Fuller case is a prime example of what 
can go wrong. The victim in the case initially told police that she could not provide a detailed 
description of her attacker nor could she pick him from the first line-up. She later selected 
him from a second photo line-up; Fuller was the only person present in both line-ups. He 
would spend twenty-five years in a Texas prison for a crime he did not commit, until DNA 
evidence exonerated him in 2006.103 Research by Deffenbacher, Bornstein and Penrod 
revealed that an eyewitness’ exposure to a suspect during examination of mug shots prior to 
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the photo line-up can result in decreased identification accuracy.104 In particular, an increased 
probability exists that the eyewitness will choose the line-up member whose mug shot the 
eyewitness previously viewed when the real culprit is absent from the line-up. Despite the 
obvious dangers which have been highlighted by social science researchers, repeated 
identification tasks are not uncommon in practice. Only a few jurisdictions have written 
policies about repeated identification practices. It is recommended that states should follow 
the exemplary state practice of Wisconsin which recommends that multiple identification 
procedures should be avoided at all costs.105 

7 Showups versus Traditional Line-Ups 

A showup, in contrast to a traditional line-up, occurs when only one suspect is shown to the 
witness. Research has found that showups are more advantageous in certain circumstances 
than traditional line-ups as they allow for the swift apprehension of dangerous criminals 
thereby minimizing the time delay between the crime and the subsequent identification. This 
significantly reduces the risk that the perpetrators physical characteristics will have changed 
and therefore, allows the witness to more easily identify the suspect. Showups however, are 
believed to be inherently suggestive. Candidates for showups are not selected randomly and 
witnesses may believe the suspect apprehended near the crime scene is probably guilty and 
that police officers would not have presented an innocent individual. In a meta-analysis 
directly comparing the effectiveness of showups and line-ups,106 showups resulted in more 
accurate decisions overall (69% versus 51% respectively). There were no differences between 
participants’ correct identifications of the perpetrators in target present showups (47%) or 
line-ups (45%); yet participants who saw showups made more false rejections and were more 
likely to say that the perpetrator was not there (58% versus 34% for line-ups). In target-absent 
presentations participants were more likely to correctly reject showups (85%) than line-ups 
(57%). Thus, the overall false identification rate was lower for showups (15%) than line-ups 
(43%). 

 

F      THE LEGAL SYSTEMS RESPONSE TO THE PROBLEM OF EYEWITNESS 
ERRORS 

The United States judiciary has been aware for some time of the problem posed by 
eyewitness error. In 1967, the Supreme Court first addressed the issue of eyewitness 
identification in a trilogy of cases: United States v Wade,107 Gilbert v California,108 and 
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Stovall v Denno.109 In Wade, the Court held that because a post-identification pre-trial line-up 
is a critical stage of a criminal proceeding a defendant has a right under the Sixth Amendment 
to have an attorney present at a post-indictment line-up. The Court further stated that if an 
attorney is not present at a post-indictment pre-trial line-up the eyewitness identification of 
the defendant is inadmissible.110 However, in the event that the post-indictment pre-trial line-
up is inadmissible, the State can still use the eyewitnesses’ courtroom identification of the 
defendant as evidence of guilt. It is argued however, that courtroom identifications are 
notoriously regarded as being fickle, outdated and inaccurate. In Gilbert, the Supreme Court 
held that the State is not entitled to show that eyewitness testimony which was the direct 
result of an illegal post-indictment line-up could be substantiated by an independent 
source.111 It is submitted that the approach of the Court in Gilbert has much to recommend to 
it. In Stovall, the Court held that the totality of the circumstances must be examined when 
there is an alleged violation of due process in conducting an identification procedure.112 One 
year later in Simmons v United States,113 applying the same standard it previously enunciated 
in Stovall, the Court ruled that in-court identifications would be permissible notwithstanding 
the use of suggestive photographs, as long as their use was necessary and the in-court 
identifications were reliable.114 To criticise the Courts decision, it is submitted that necessity 
and reliability should not jeopardise the suspect’s right to a fair trial. Five years later in Kirby 
v Illinois,115 the Supreme Court clarified its holding in Wade and Gilbert by ruling that an 
individual has the right to counsel in a pre-trial identification procedure only if it took place 
after criminal proceedings had been initiated against the defendant.116 Furthermore, in United 
States v Ash,117 the Supreme Court held that a defendant does not have a right to an attorney 
at a photo array even if the defendant has been indicted, ruling that a photo array is not a 
‘trial-like adversary confrontation’ meriting Sixth Amendment protection.118 As a 
consequence of the Supreme Court’s ruling in Kirby and Ash, law enforcement agencies 
generally conduct line-ups prior to indictments or use photo arrays to identify suspects so 
they are not required to have the defendant’s attorney present at an identification. Thus, the 
Supreme Court’s decision in Kirby and Ash largely negates the effect of its earlier rulings in 
Wade and Gilbert. In Neil v Biggers119 and Manson v Brathwaite,120 the Supreme Court ruled 
that such identification procedures, even those unnecessarily suggestive procedures, were 
admissible provided they were reliable. It appears that the Supreme Court decisions taken 
together are supportive of the admissibility of eyewitness testimony even where highly 
suggestive identification techniques are used. Despite the fact that US courts have expressly 
acknowledged the problems with eyewitness reliability for decades, eyewitness 
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identifications are almost invariably allowed into evidence. The problem of witness 
unreliability is truly enormous but nevertheless it remains insufficiently considered or 
recognised by judges and juries. This is a substantial problem given that the above scientific 
research indicates many of the Supreme Court assumptions about eyewitness testimony are 
erroneous. 

H      CONCLUSION 

To conclude, the United States criminal justice system is inherently flawed and produces both 
justice and justice in error. Wrongful convictions stem from the belated entrance of scientific 
rigor into the field of forensics, systemic problems and the ubiquitous human factor. 
Specifically, eyewitness misidentification is caused by natural psychological errors in human 
judgment and the failure of police practices during identification tasks. Although mistaken 
identifications can still occur even when these measures are properly implemented, 
prosecutors, judges and jurors can be assured that the procedures themselves are not a 
contributing factor.  

In the classic novel ‘To Kill A Mockingbird’, Judge Taylor proclaims ‘people generally see 
what they look for, and hear what they listen for’. This quote epitomises the fallibility of 
eyewitness errors and their contribution to miscarriages of justice. Wrongful convictions have 
shown that the United States criminal justice system needs immediate reform in many areas – 
both to protect the innocent and to strengthen the work of law enforcement and prosecutors.  

 


