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Introduction 

 In his 2001 book �The Culture of Control�, David Garland, looking at the criminal 

justice and crime control policies of the United States and the United Kingdom, outlined a 

cultural formation which he termed the � �crime complex� of late modernity�1. This, 

according to Garland, is a world view which, once established, does not change rapidly. It 

is characterised by the following attitudes, beliefs and assumptions: 

 �(i) high crime rates are regarded as a normal social fact, 

  (ii) emotional investment in crime is widespread and intense, encompassing 

 elements of fascination as well as fear, anger and resentment, 

  (iii) crime issues are politicised and regularly represented in emotive terms, 

  (iv) concerns about victims and public safety dominate public policy, 

  (v) the criminal justice state is viewed as inadequate or ineffective, 

  (vi) private, defensive routines are widespread and there is a large market in   

  private security, 

  (vii) a crime consciousness is institutionalised in the media, popular culture and   

                                                        
° Currently researching for M.Litt Degree at Trinity College Dublin, holder of a Government of Ireland 
Scholarship from the Irish Research Council for the Humanities and Social Sciences.  While all opinions, 
errors and/or omissionsare the author's own she would like to thank Mr. Declan McGrath of Trinity 
College School of Law for his help and advice. 
1 Garland, D. �The Culture of Control� (Oxford University Press, 2001) p. 163 
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  the built environment.�2 

 Such a world view leads to increasing �populist punitiveness�3 and can have an 

overwhelming effect on the political and societal approach to crime and the treatment of 

criminals. It is submitted that, while Ireland may not as yet have entirely reached the same 

state of crime consciousness and may not have fully achieved the �crime complex� of either 

the US or the UK, it may indeed be set on that trajectory. Recent years have seen Ireland 

and the Irish public moving further and further away from the ideals of the penal-welfare 

state which they had once embraced and cherished (as had other states in the early to mid- 

twentieth century). The concept of penal-welfarism combined the liberal legalism of due 

process and proportionate punishment with a correctionalist commitment to rehabilitation, 

welfare and criminological expertise4. The Irish experience of the penal-welfare approach 

to criminal justice, was further coloured by constitutional imperatives and the duty 

imposed on the State by Bunreacht na hEireann to uphold certain fundamental rights of 

the citizen.  

 However, it would be naïve to suggest that Irish society still holds true to the 

above-outlined principles. This author would suggest that our modern nation state has in 

fact moved on from an approach to criminal justice which bespoke the values of penal-

welfarism, liberal democracy and due process toward a position which represents populist 

punitiveness, political/legislative panic and the principles of a more crime control-oriented 

model. Furthermore, it is submitted that a lack of clear, informed debate with regard to 

                                                        
2 Ibid.  
3 O�Donnell, I. and O�Sullivan, E. �Crime Control in Ireland� The Politics of Intolerance� 
(Undercurrents, CUP, 2001) p. 80 These authors suggest that a �populist punitiveness� characterises the 
British and American response to crime: tough political rhetoric leads to a hardening in public and 
judicial attitudes, a rise in public anxiety, an explosion in the size of the prison population and so on.    
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this important societal shift has allowed Irish society to fool itself into believing that we 

have not made such an ideological leap. The truth of the matter, however, tells a very 

different story. We have altered the rules of the game in order to thwart crime and 

criminals, but in so doing, we have allowed the basic tenets of our nation to be 

fundamentally changed as well.  

 It is hoped herein to explore some of the differences between the due process and 

the crime control models of criminal justice systems, some of the reasons which may 

explain Ireland�s shift from the former toward the latter and a number of the consequences 

which flow from this ideological leap. 

 

Packer�s Models of Criminal Justice 

 Herbert L. Packer, writing in the United States in 1969, examined the uses and 

limits of the criminal sanction5. In his exploration of the criminal process itself (the means 

to the ends of the criminal sanction), he made use of two paradigms/models of criminal 

justice systems: the Crime Control and the Due Process  Models. These were not to serve 

as concrete examples, but rather as a thought-experiment presenting the reader with two 

separate value systems which �compete for priority in the operation of the criminal 

process�.6 Most legal systems would in actual fact constitute a hybrid of the two 

paradigms, containing elements of both.  

 The Crime Control model holds the repression of crime as its main function. In this 

regard it is very concerned with speed, finality and, above all, efficiency. This model is 

                                                                                                                                                                     
4 Garland p. 27 
5 Packer, H. �The Limits of the Criminal Sanction� (Stanford University Press, Oxford University Press, 
1969) 
6 Ibid. p.153 



4 

analogous to an assembly line conveyor belt, passing the suspect quickly and efficiently 

along from one stage in the process to the next. Its centre of gravity is in the early 

administrative stages of the process where it is thought to be easier to establish the truth 

(e.g. police interrogation), and it resists any interference with efficiency (e.g. proponents 

of the Crime Control model would suggest that an arrested person should have no access 

to legal counsel while in police custody as this would diminish the chances of suspect co-

operation and thereby threaten efficiency). 

 The second of Packer's paradigms, the Due Process model, is, on the other hand, 

more analogous to an obstacle course than an assembly line conveyor belt. Advocates of 

this model would hold it exceptionally important that the rights of the individual are 

safeguarded at all times from the oppressive power of the state. Therefore, it is designed 

to present �formidable impediments to carrying the accused further along in the 

process�7. In protecting fundamental rights and freedoms from excesses of state power, 

this model could conceivably lead to a situation whereby factual guilt seemed apparent in 

the early stages of the process but certain levels of fair procedure were not upheld and 

therefore a finding of legal innocence may still come about. Although this model may then 

be less efficient than the earlier one, its proponents would be prepared to accept such a 

position in the interests of preventing official oppression of the individual. 

 

The Models in Action 

 Packer suggested that in late 1960s� America the Due Process model was �by far 

the dominant normative trend�8. He further believed that such an approach would 

                                                        
7 Ibid. p. 163 
8  Ibid. p. 239  
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continue to grow as it was this second of the two models that was being emphasised in the 

Law Schools and would produce a generation of lawyers steeped in its ideals9. 

 However, Packer�s predictive talents turned out to be less insightful than his 

analytical abilities. In fact, as Garland has argued, �the historical trajectory of British and 

American crime control over the last three decades has been almost exactly the contrary 

of that which was anticipated as recently as 1970�10.  

 The same is true of Ireland. Dermot Walsh has suggested that not only did Ireland 

formerly share a leaning towards the Due Process model with the US and the UK, but that 

�the adoption of a written constitution with its protection for fundamental 

rights�resulted�in placing Ireland ahead of its neighbour [the U.K.] in respect of due 

process values in criminal justice�11. He has further noted, however, that an explosion of 

legislative activity in the 1990s has led to �a radical re-alignment in the balance which 

had characterised the Irish criminal justice system during the previous 150 years� and 

that �the heavy emphasis on due process values which imposed a heavy burden on the 

State to prove guilt against a passive defendant has been replaced by a model in which at 

the very least, the State can coerce a much greater degree of co-operation from the 

suspect, both directly and indirectly, in the investigation of his/her own guilt than had 

been the case previously�12. 

 Walsh�s assessment indeed appears correct. The pendulum of the Irish criminal 

process can be seen to have swung away from traditional due process values to a large 

extent, toward provisions which are more reflective of the Crime Control model. We have 

                                                        
9 Ibid. p. 243 
10 Garland p. 1 
11 Walsh, D. �Criminal Procedure� (Dublin, 2002) p.6 
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seen, for example, a notable growth in the nature and extent of garda powers with regard, 

inter alia, to stop, seizure and question; arrest, detention and interrogation; entry, search 

and seizure; and the taking of forensic samples from the bodies of suspects. Furthermore, 

we have seen a growing reliance on the introduction of legislative, procedural measures 

which include �inroads into the right to silence, the growth in adverse inference 

provisions; obligations of advance disclosure on the defence; more frequent resort to 

provisions which shift the evidential burden onto the accused; proof by certificate and 

documentary evidence; the admission of deposition and video-taped evidence; dilution of 

the right to bail; the abolition of the preliminary investigation�13. 

 

 It is clear, surely, from this comprehensive listing, that the Ireland of today is a 

very different place from that which formerly embraced a multitude of values from 

Packer�s Due Process model and steered away from allowing the oppressive power of the 

state to get too close to the rights of the individual14. So, what has brought us to this 

point? When did we get here? And where do we go from here? These are the complex, yet 

necessary questions, which Irish society should ask and answer. Unfortunately, this is 

more easily said than done and it is beyond the remit of the current analysis to venture too 

far into the heart of the problem. We can, however, examine a number of interesting 

phenomenon which, acting among other factors, have influenced the realignment of the 

Irish criminal process.   

                                                                                                                                                                     
12 Ibid. p. xii 
13 Ibid. 
14 Although, it is noted that repressive legislation has been introduced at various times to deal with 
subversive crime in Ireland, it remains the case that Irish legislative provisions, in the main, have been 
more reflective of due process values. 
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Growing Crime Rates 

 We must, as always, be cautious in examining officially recorded police crime 

figures, as they are generally heralded as a most unreliable source of information for a 

variety of reasons15. Nonetheless, the graph below, which is compiled from the Annual 

Garda Reports and outlines the rate of Indictable Crime in Ireland (referred to as 

�Headline Offences� since the introduction of PULSE and the new recording methods in 

mid-199916) for the last thirty years, does allow for a certain amount of analysis.  

Indictable Crime 1971-2001
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 There has been a clear increase in the rate of serious crime in Ireland over the last 

                                                        
15 Among these reasons are the fact that people are often slow to report crime (this is known as the �dark 
figure of crime�) and also the fact that gardai (as discretionary actors in the criminal justice system) may 
record certain offences in various ways, or indeed not record them at all. 
16 Most crimes which were formerly categorised as indictable crime now fall under into the category 
entitled �Headline Offences�. The former 4 groupings which existed under the umbrella title �Indictable 
Crimes� (Group I - Offences against the person, Group II - Offences against property with violence, 
Group III - Offences against property without violence and Group IV - Other offences) have now been 
replaced by 10 groups (Homicide, Assault, Sexual offences, Arson, Drugs, Larcenies, Burglaries, 
Robberies, Frauds and Other). It is important to be aware of this change in nomenclature and recording 
practices when assessing the figures as it may in some way distort the reality of the situation, though it is 
unlikely to make a huge difference, given that the recognition of serious offences remains largely 
unchanged, though re-categorised. 
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thirty years. The number of recorded indictable offences in 1971 was 37,781, which rose 

to 102,387 in 1983, and peaked again in 1995 with a similar figure of 102,484. There was 

a steady decline in crime in the late 1990s, falling to a low of 73,276 in 2000, but 

unfortunately climbing to 86,633 again in 200117.  

 Paul O�Mahony, in examining Irish crime rates from the early 1970s to the early 

1990s stated that �A doubling of the crime rate over less than two decades is serious 

indeed, but it should be remembered that the same phenomenon has occurred elsewhere, 

and that our relatively favourable position seems to have been maintained�18. This, 

thankfully is still the case. In any international comparison of crime rates, Ireland is seen to 

be in a very positive position. In 2001, for example, the rate of headline offences per 1,000 

of population in Ireland was 23.89. In the United States for the same year the equivalent 

rate was 41.61, while in England and Wales it was 99.28 per 1,000 population19. The total 

number of murders in Ireland in 2001 was 52, whereas in England and Wales the figure 

was over 885. The England/Wales figure then is over 17 times higher than the Irish 

equivalent, despite the fact that the population is only 13 times larger than Ireland20. 

 The public perception of crime in Ireland, however, is quite removed from this 

positive, comparative reality. In the CSO Crime Victimisation Survey 1998, 60% of males 

aged between 18 and 24 years said that crime was either a serious or a very serious 

                                                        
17 Given that 2000 was the first year of the PULSE system, it is likely that the figure for that year may be 
slightly distorted by its introduction. The figure for 2001 then is probably more reliable. 
18 O�Mahony, P. �Crime and Punishment in Ireland� (Round Hall Press, Dublin, 1995) p. 29 
19 These figures are taken from information gathered at www.interpol.int. A note of caution is necessary 
here as, due to the different categorisations of offences in different countries, the figures may not be 
entirely comparable. Nonetheless, there being such a huge difference between them, it is clear that, even 
allowing for certain discrepancies, Ireland must hold a very favourable comparative position. 
20 Breen and Rottman have suggested that murder is �the most reliable of crime indices� as the presence 
of a body means that virtually all homicides come to official attention (ESRI Survey - Crime Victimisation 
in the Republic of Ireland, 1985) 
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problem in Irish society. The percentage was higher for females in the same age group and 

it increased for both sexes as age increased. 

 It is submitted then that, the reality of crime does not operate alone to inform 

public opinion, the societal response to crime figures and the changing Irish ideology in 

regard to crime and criminal justice. Rather, we must factor into the equation the public 

perception of crime and the various dynamics which are at play in this part of the public 

domain. 

 

Media Portrayal and the Public Perception of Crime - Fact or Fiction? 

 Commentators have suggested that the mismatch between the public perception of 

crime and the reality of the situation is largely due to the influence of the media, and that 

the fear thereby created is often capitalised upon by politicians.  

 Kerrigan and Shaw in 1985, claimed that the media (particularly the Evening 

Herald) were spurred on by commercial incentives to ensure that an atmosphere of fear 

about crime was created and maintained21. They emphasised that there was no malicious 

intent in this procedure, merely the company was trying to market its product as best it 

could. They also suggested that electoral incentives may exist for political forces in 

maintaining public anxiety about law and order.  

 O�Mahony has suggested that notable changes have come about in journalistic 

style in recent years and that, nowadays there is an absence of any reticence in divulging 

all the disturbing details of any particular event22. He also considers that the fact that 

Ireland is a small country with a lot of media, may lead to a situation where the coverage 

                                                        
21 Kerrigan, G. and Shaw, H. �Crime Hysteria�, Magill magazine 18th April, 1985   
22 O�Mahony, P. �Crime and Punishment in Ireland� (Round Hall Press, Dublin, 1995) p. 6 
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of certain events is disproportionate and therefore makes their occurrence appear more 

significant and, indeed, more frequent23. 

 Elsewhere, O�Mahony further discussed the link between media, politics and the 

public perception of and reaction to questions of crime and criminal justice.  

 �Media portrayals of crime instil fear and profound concern in the public; the 

 public express their concern to politicians, who in turn vie with each other to 

 articulate, in the most sensational language, a tough philosophy of curtailment 

 and containment of crime. This self-affirming synergy generates a reactionary 

 public and political discourse of fear and crisis which forms a fertile seed bed for 

 repressive policy.�24 

Dr. Michael O'Connell carried out an examination of over 2,000 Irish newspaper reports 

on crime, and, as a result of this study, he proffered four ways in which the press skews 

the representation of crime: 

 - the bias towards extreme and atypical offences in terms of frequency; 

 - the bias towards those extreme offences in terms of newspaper space; 

 - the bias towards stories featuring vulnerable victims and invulnerable offenders; 

     and - the bias towards pessimistic accounts of the criminal justice system generally25. 

 O'Connell has also concluded, elsewhere, that in Ireland, although the media do 

not set out to distort public opinion, by their �entertaining� people with crime rather than 

                                                        
23 see also O�Connell, M. �Is Irish Public Opinion towards Crime Distorted by Media Bias?� European 
Journal of Communication Vol. 14 No. 2 June 1999 p. 206/207 for a discussion on the psychological 
concept of �heuristics� and the suggestion that the heuristic of �availability� is the link between a fearful 
public in the presence of low crime rates, and a biased newspaper portrayal of crime. 
24 O�Mahony, P. �Criminal Chaos: Seven Crises in Irish Criminal Justice� (1996) Chapter 1 �Taking 
Liberties: Repression by Stealth� p. 15 
25 O�Connell, M. �Is Irish Public Opinion towards Crime Distorted by Media Bias?� 
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informing the public about it, a top-down model of association is in operation, i.e. media 

shapes public opinion (as opposed to a bottom-up model where media responds to public 

opinion)26. 

 

 It is submitted then that the reality of increased crime levels, combined with a 

melodramatic portrayal of crime in the Irish media has led to heightened public concern, 

and on occasion, to frantic public outcry about the �crime crisis�. Politicians, mindful of 

the need to gain or retain public support and ensure future election success, have often 

rushed to be the ones with the solution, the ones with the toughest policy, the ones to take 

the criminals off our streets. In this unhealthy climate, we have seen the introduction of 

legislation which greatly curtails civil rights without so much as a whimper from the Irish 

public at the injustice it may engender and without any discussion of the huge change in 

the fundamentals of our society which it entails. 

 

�Moral Panics� and Myopic Politics 

 So, how close are we to Garland�s �crime complex�? How punitive have we 

become as a society? How fearful are our people and how willing are they to divest power 

to the State to intrude more and more into the lives of its citizens in the attempt to repress 

crime? And do our politicians, our legislators, the leaders of our country, aim to calm our 

fears, or do they employ our concerns as electoral tools which they wield to their own 

advantage?  

                                                                                                                                                                     
European Journal of Communication Vol. 14 No. 2 June 1999 p.191 
26 O�Connell, M. �The Portrayal of Crime in the Media - Does it Matter?� in �Criminal 
Justice in Ireland� (Paul O�Mahony Ed. p. 245) 
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 As this author has already suggested, the Ireland of today has taken a great leap 

away from its penal-welfare, civil libertarian, due process beginnings towards a more 

punitive, repressive, crime control-oriented approach to criminal justice. It is now further 

submitted that much of this ideological movement came about in a state of societal and 

political �moral panic�, without proper discussion, consultation or long-term future 

planning. 

 Stanley Cohen first developed the sociological category known as �moral panic� in 

his work on the English mods and rockers crisis in the early 1960s27. At that time, English 

media and politicians led a moral crusade against what they perceived to be a dangerous 

element in English society. Cohen argued however, that in retrospect the threat was 

greatly exaggerated. In the definitional episode of �moral panic�:   

 �a condition, episode, person/group of persons emerges to become defined as a 

 threat to societal values and interests; its nature is presented in a stylised and 

 stereotypical fashion by the mass media; the moral barricades are manned by 

 editors, bishops, politicians and other right-thinking people�sometimes the panic 

 passes over and is forgotten�at other times it has more serious and long-lasting 

 repercussions and might produce such changes as those in legal and social policy 

 or even in the way society conceives itself�28. 

It is submitted that Ireland in the early 1990s was building up to a state of �moral panic�. 

O�Donnell and O�Sullivan point to the fact that, although overall crime rates began to fall 

in 1995, the murder rate almost doubled (25 murders in 1994, 43 murders in 1995). This 

                                                        
27 Cohen, S. �Folk Devils and Moral Panics: The Creation of the Mods and Rockers� (Oxford: Martin 
Robinson, 1980) 
28Ibid.  p. 9 



13 

contributed to an escalation in public concern about crime, which was then further inflated 

by �increasingly aggressive reporting of crime issues by the media, leading to the belief 

that gardai were unable to deal with a small number of individuals who were thought to 

control organised crime and the drug trade in Dublin�29. 

 Then, in the summer of 1996, two specific events took place, which consolidated 

both public and media cries for action. On the 7th of June, Detective Garda Jerry McCabe 

was shot and killed during an attempted robbery of a post office in Adare, Co. Limerick. 

Just two weeks later, Veronica Guerin, an investigative journalist with the Independent 

newspaper group, was murdered as she sat in her car at Newlands Cross in Dublin. 

O�Donnell and O�Sullivan suggest that these killings were a defining moment in the debate 

about law and order in Ireland. �They were the catalyst for a hardening in political 

attitudes. Crime control became a national priority and it was almost as if a state of 

national emergency had been declared�30. They note that �instead of steering public 

opinion towards moderation at a time of crisis, politicians seized the opportunity to 

further inflame passions�31. 

 John Meade has suggested that in the months leading up to the murder of Veronica 

Guerin, if not since 1994 (when Martin Cahill, �The General�, was murdered), both media 

and politicians in Ireland had been over-dramatising the crime situation. A general fear of 

crime was present and the public believed that most of the crime was related to the drug 

trade.  

 Meade has also made the wise observation that �criminal law reform has the 

                                                        
29 Ibid.  p. 2 
30 Ibid. p. 2 
31 Ibid. p. 35 
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potential to affect the life and liberty of all citizens and should not be undertaken in an 

attempt to answer a problem perceived to exist in a time of panic or other emotional 

distress�32. In light of this comment it is interesting indeed to look at the discussion which 

took place in Dail Eireann on the 2nd July 1996, in the immediate aftermath of the two 

brutally shocking killings. 

 Liz O�Donnell of the Progressive Democrats proposed the Private Members� 

Motion on Measures Against Crime, moving that Dail Eireann should condemn the 

horrific murders of the investigative journalist, Ms. Veronica Guerin and of Detective 

Garda Jerry McCabe and should resolve that those events represented a defining moment 

in the battle against subversion and organised crime33. She called on the Government (Fine 

Gael/Labour/Democratic Left) to consider and take action as a matter of urgency on a 

number of matters including: extension of the grounds for refusal of bail; possible 

incursions on the right to silence; minimum sentencing; additional prison places; witness 

protection schemes; the backlog in the courts; and, the effectiveness of the Garda 

Siochana. Ms. O�Donnell, during the course of the debate, referred on a number of 

occasions to a Bill introduced by her party earlier in the year which had contained 

proposals for many of the reforms now being sought by the members of the House, and 

indeed supported by the government34.  

 �The government, on the run from the public who are rightly outraged at the level 

                                                        
32 Meade, J. �Organised Crime, Moral Panic and Law Reform: the Irish Adoption of Civil Forfeiture� 
[2000] I.C.L.J. 11, 15 
33 John Meade suggests that the term �organised crime� only entered ordinary parlance in Ireland in the 
aftermath of the Guerin murder, and that it was tied then to the drug culture. see Meade, J. �Organised 
Crime, Moral Panic and Law Reform: the Irish Adoption of Civil Forfeiture� [2000] I.C.L.J. 11, 13 
34 Prosecution of Offences and the Punishment of Crimes Bill, 1996 introduced by the PDs in February, 
1996, but voted down by the government. 
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 of inactivity and the inadequacy of our laws to deal with serious crime, appears to 

 have resolved the ideological difference which has paralysed it for the past two 

 years� When we introduced our Bill last February, the Minister for Justice said 

 its provisions were �fundamentally unsound� and �glaringly unconstitutional��It 

 is only because of the deaths of Veronica Guerin and Detective Garda Jerry 

 McCabe and the massive public outrage following those deaths that the 

 government is conceding to the measures we have consistently proposed��35.  

While Ms. O�Donnell was welcoming the fact that the measures proposed were now being 

accepted by the government as it was, she said, in the public interest that they be so 

accepted, she questioned the ability of the government to adopt a position so opposed to 

that which it had formerly held. This state of affairs is indeed disconcerting. It is a clear 

indication that in the heat of a particular �crisis�, decisions are made which would never 

before have been agreed to. Positions on matters of extreme public importance are 

abruptly altered in order to assuage public anger and gain political ground with the 

electorate.  

 In discussing the so-called �mugging panic� which existed in the UK in 1972, Hall 

et al. suggest that a �moral panic� is �one of the principle forms of ideological 

consciousness by means of which a silent majority is won over to the support of 

increasingly coercive measures on the part of the state and lends its legitimacy to a 

�more than usual� exercise of control�36. Surely this is what we saw in Ireland in 1996. As 

the media fanned the flames of public fear, the legislators rushed to throw cold water on 

                                                        
35 Dail Debates 2nd July 1996 col. 2366-2367 
36 Hall et al., �Policing the Crisis: Mugging, the State, Law and Order� (London: Macmillan, 1978) p. 
221 
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them with the greatest force possible. The public were almost stunned into silence and 

seemed willing to accept any measures put before them without question.  

 Fennell suggests that the lack of debate in Ireland about the implication of changes 

in our criminal justice system is created by the failure of Irish society to develop a sense of 

responsibility for its collective actions. �The myopia of its legislators is matched only by 

the willingness of the Irish public audience to accept uncritically readily proffered 

solutions�37. Indeed the measures adopted in 1996 appear to have been short-sighted. The 

primary political reaction was to legislate, legislate, legislate. 

                                                        
37  Fennell, C. �Crime and Crisis in Ireland: Justice by Illusion� (Undercurrents, CUP, 1993) p. 45 
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The Political Response - Legislation and Sound-Bite-ism 

 The Criminal Justice (Drug Trafficking) Act, 1996 was enacted on the 31st of July, 

1996, within weeks of the two horrific murders. It allows, inter alia,  for the detention of 

persons suspected of committing drug trafficking offences for up to seven days38; the 

possibility of inferences being drawn from the silence of the detained suspect39; and the 

issuing of a search warrant in regard to a drug trafficking offence by a member of the 

Garda Siochana not below the rank of superintendent, where circumstances of urgency are 

in existence40.   

 The Proceeds of Crime Act, 1996 and the Criminal Assets Bureau Act, 1996 

which came also came into being in the direct aftermath of the aforementioned killings, 

allow collectively for the confiscation by the State of assets derived or suspected to derive, 

directly or indirectly from criminal activity41. While these Acts are generally civil in nature, 

not criminal, they are clearly repressive in providing for the forfeiture of personal property 

without any judicial finding of guilt. Again under these Acts, search warrants can be issued 

by a superintendent of the gardai where he or she is satisfied that there are reasonable 

grounds for suspecting that evidence relating to assets or proceeds deriving from criminal 

activities is to be found in a certain place, and circumstances of urgency exist giving rise to 

the need for the immediate issue of such a warrant42. Furthermore, it is an offence under 

                                                        
38 Criminal Justice (Drug Trafficking) Act, 1996 s. 2  Note: the notion of pre-trial arrest seems to have 
been legitimated in Irish society first by the introduction of the Offences Against the State Act, 1939 and a 
subsequent filtering through of measures contained therein to the ordinary, non-anti-terrorist criminal 
justice field. 
39 Ibid. s. 7 
40 Ibid. s. 8 
41 see Criminal Assets Bureau Act, 1996 s. 4 and Proceeds of Crime Act, 1996 s. 2 and 3  
42 Ibid. s. 14 (2), 14 (3) 
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the legislation to refuse to give ones name or to give a false or misleading name to an 

officer of the Criminal Assets Bureau43. 

 Moreover, before the end of 1996, the government had successfully held a 

referendum to allow for the reasons for refusal of bail to be extended to include not only 

the traditional case where there was a danger of someone accused of a serious offence 

absconding before his trial, but also now, where it was reasonably considered necessary to 

prevent the commission by the accused of a serious offence while awaiting trial44. This 

referendum is a clear example of the Irish public�s openness to the persuasive effects of 

political rhetoric and media hype. A clearer step away from the norms of Due Process into 

the realm of Crime Control may be difficult to find - and it was made by only one-fifth of 

those who ought to care45. This is an indictment of the Irish public indeed, but it also 

highlights the need for clearer debate and deeper consideration of criminal justice matters 

in Ireland, and the huge effect that such changes have on our societal values as a whole. 

 

 In this age of instant-reply46 then, the political, legislative response to public 

disquiet following an increase in crime rates and the horrific murders of two upstanding 

members of Irish society was �swift, harsh, uncompromising and skewed towards 

punishment�47. There was no discussion of the deeper societal issues which had led to the 

supposed �crime crisis�; no-one suggested a review of the treatment schemes for drug 

                                                        
43 Ibid. s. 14 (7) 
44 The Sixteenth Amendment of the Constitution Act was enacted on 12th December 1996 and it inserted 
a new Art. 40.4.7 into Bunreacht na hEireann to allow for the altered bail rules. 
45 Only one in five registered voters exercised their franchise on that occasion. 195,000 voted against the 
proposals while 580,000 voted in their favour.  
46 It is submitted that technology at our fingertips (from computers and e-mail to mobile phones and text 
messaging) has led us to expect immediacy in all our dealings. 
47 O�Donnell, I. and O�Sullivan, E. �Crime Control in Ireland� The Politics of Intolerance� 
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users; there were no new focused initiatives to cut unemployment or provide opportunities 

for unemployed young men in order to lessen the attractiveness of the illegal alternatives; 

there was no discussion of gang culture or the possible methods of steering young people 

away from same; in short, there was no call for calm in the face of panic. O�Donnell and 

O�Sullivan suggest that governments have an obligation to moderate their comments when 

formulating crime policies, so as not to create a fear which is disproportionate to the risk 

and difficult to assuage48. On the other hand, Pearson has observed that politicians often 

use the modern prevalence of crime to their own advantage: �the juxtaposition of lawless 

modernity as against the stable traditions of the past, which uses the past as a stick to 

beat the present, is a vital political metaphor in the contemporary world�49. 

 This could perhaps be said of the Fianna Fail party in the general election campaign 

in early 1997. They reinvented themselves to a certain extent as the �Zero Tolerance� 

party50. Political "sound-bite-ism" appeared the order of the day. Fianna Fail�s election 

manifesto in 1997 not only declared it the �Zero Tolerance� party, but also assured the 

public that it would wage a �War on Crime�. The manifesto made no attempt whatsoever 

to assuage public fears and anxieties, rather, it seemed to stoke them up in order to open 

the way for Fianna Fail to step into the breach. �Crime in Ireland has become 

dramatically worse�Organised crime has suddenly emerged as a vicious reality in Irish 

society. Crime threatens us on our streets, in our homes and in our businesses�51. 

                                                                                                                                                                     
(Undercurrents, CUP, 2001) p 78 
48 Ibid. p. 74 
49 Pearson, G. �Lawlessness, Modernity and Social Change: A Historical Appraisal� in Theory, Culture 
and Society vol. 2 no. 3 1985 p.15-16 
50 They modelled their policy on that adopted by Mayor Rudolph Giuliani and Police Commissioner 
William Bratton in New York in 1993. 
51 from Fianna Fail election manifesto 1997, cited in O�Donnell, I. and O�Sullivan, E. �Crime Control in 
Ireland� The Politics of Intolerance� (Undercurrents, CUP, 2001) p. 43 



20 

 When Fianna Fail were elected to government in the 1997 general election then, 

despite the fact that they needed the support of both the Progressive Democrats and four 

independent members of the Dail, it seemed to be accepted that the Irish public had 

consented to the harsher approach to law and order mooted by the party. Given that 

Fianna Fail were not elected on any major groundswell of support for their �zero 

tolerance� policies, we may garner a little hope that the Irish public have not fully bought 

into the �populist punitiveness� which seems to exist in Britain and the United States. 

Nonetheless, the Irish public does seem to silently acquiesce as our political parties 

continue to erode our important civil rights and liberties. 
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Conclusion 

 Many of the constituent factors of Garland�s �crime complex� exist in the Ireland 

of today, though arguably not, as yet, to such an extent as they exist in Britain and the 

United States. In an internationally comparative context Ireland holds a most favourable 

position in regard to crime rates, however, internally speaking crime rates are far higher 

than they were just thirty short years ago and this is a continuing challenge for Irish 

society. The Irish public has developed something of a fascination with crime52 and this 

has often been emotionally exploited by the media in order to sell their product. Individual 

politicians and political parties have sought to outdo each other in their offensive stance 

against crime and harsh political rhetoric has further fanned the flames of public anxiety. 

�Moral panic� in the aftermath of two murders which shocked the population led to the 

introduction of repressive legislation and measures which sit far better with Packer�s 

Crime Control model than they ever could with the values of the Due Process model. And 

where has this legislation gotten us? The gangs of organised criminals who feed on the 

drug habits of others were supposed to be targeted and wiped out by the provisions 

contained in the repressive legislation introduced in 199653. However, the gangs live on 

and, coupled with the worrying increase in recorded offences against the person, it is 

submitted that at the time of writing, December 2003, Ireland has once again found itself 

in a state of �moral panic�. 

                                                        
52 Not alone as regards newspapers and TV news, but there has also recently been a series of highly 
successful crime novels covering stories as diverse as the murder trial of Catherine Nevin, the number of 
missing persons in Ireland, the life of Martin Cahill (�The General�) and the murder of Veronica Guerin. 
Furthermore, both �The General� and �Veronica Guerin� have been made into successful movies, 
bringing the lurid details of serious crime ever closer to the expectant public, thereby heightening 
apprehensions of the prevalence of crime and distorting the public perception of same. 
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 Current happenings seem to mirror the events of 1996. The collapse of the murder 

trial of nineteen year old Liam Keane in the Central Criminal Court in November 2003 and 

the media feeding frenzy in its wake stirred public fears once more and the politicians are 

grasping at punitive straws again. Gangs of organised criminals are said to rule the streets 

of Limerick and Dublin. The life of respected crime reported Paul Williams was threatened 

in a manner all too reminiscent of the assassination of Veronica Guerin. Any glitches 

encountered in almost any trial are publicised and connected once more with the collapse 

of the Keane trial so that appears as if the criminal justice system is tearing at its very 

seams. The image of the accused giving two fingers to the camera has been blown up and 

broadcast to us from every angle, as if to suggest that he was abusing us all and deriding 

our adherence to the rules of civilised society. Those who call for calm are ridiculed and 

berated. Emotions run high.  

 This is exactly the climate in which Ireland is in danger of moving even further 

away from its core values. The balance between the accused and the oppressive power of 

the state is once more in danger of being tilted in the state�s favour. Various measures of 

legislation are being suggested and considered which fall squarely within the Crime 

Control camp and are repressive in nature. The primary tenets of the Irish criminal justice 

system, and indeed the values once held dear in this State appear to be under further threat 

with each day that comes - not from the evil forces of organised crime per se, but rather 

from the combined powers of an overactive media, narrow-minded political leadership and 

a silent, fearful public. 

 The crime problems in modern Irish society took over 30 years to develop, it will 

                                                                                                                                                                     
53 combined with further powers of entry, search and arrest contained in the Criminal Law Act, 1997 and 
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take time to deal with them. We must be prepared to invest that time, and to invest it 

wisely in dealing with the deeper socio-economic causes of crime, and not put all our eggs 

in the basket of legislation - it is not the panacea for all societal ills. We need clear political 

leadership in the form of strategic schemes and policies to improve the lot of those who, in 

the current situation, view crime as the most attractive option. Those who are most likely 

to fall into criminal habits need to be targeted at an early age so that they don�t fall into 

the net of lawlessness. Furthermore, it must be recognised by the leaders of the State that 

harsh political rhetoric is unhelpful in times of crisis and that the public do not always need 

their fears assuaged by the introduction of extreme, uncompromising measures which 

fundamentally alter the societal approach not only to crime and criminals, but also 

potentially, to the rights and freedoms of each and every citizen. 

                                                                                                                                                                     
the employment of extra gardai. 


