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A    INTRODUCTION 

 

The justice shall swear among other things that he will do justice without favour, to all men 

pleading before him…
1
 

 

The above statement made centuries ago by Sir John Fortescue captures the essential 

dilemma that faces all the judges in the world. While on the face of it, it may seem an easy 

enough obligation to fulfil, in reality there are a number of factors that can contribute to 

denying this duty to the judge. The most prominent of these is the interference with the 

judiciary, influencing the result of the case before the court and prohibiting justice to be done. 

The aim of this essay is to look at such practise, comparing a country with a developed legal 

system, Ireland, and a country whose legal system is still undergoing a lot of development, 

China.
2
 The essay will specifically focus on the direct influence over the judiciary exercised 

by the government officials, firstly by examining the concrete law behind judicial 

independence in each other and subsequently putting it to the test by analysing real cases 

focusing on the possible interferences from the state. Finally the essay will try to go a little bit 

deeper and analyse the reasons for the difference in the two legal systems as well as provide 

some suggestions for reform.
3
 

 

 

B    CHINESE CONSTITUTIONAL BACKGROUND 
 

 

As readers of this article may be unfamiliar with the Chinese constitutional background, prior 

to fully examining the judicial independence in China and comparing it with the position in 

Ireland, it is important to examine it briefly. The present Chinese Constitution was adopted in 

1982. It was seen as the first great step forward from the Maoist era and a sign of reforms to 

come under the new leader Deng Xiaoping.
4
 While the constitution was revolutionary both by 

its substance, granting rights and freedom to its citizens, as well as the sheer length of it, in 

many ways it entrenched the dictatorship of the Communist Party in China.
5
 

 

                                                 
*
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1
J Fortescue  Laudibus Legum Anglie  SB Chrimes 1922 127-131. 

2
This is even more important when one considers that the Universal Declaration of Human Rights, Article 10 

provides for a ‘full equality to a fair and public hearing by an independent and impartial tribunal’.  
3
 It must be noted, however, that this essay looks strictly at the relationship between the state and its organs and 

the judiciary. The Chinese Communist Party is not mentioned and nor should it, as the primary aim of this 

article to is show the independence of the judiciary against the state itself. Thus, one must remember that 

Chinese state organs are bound to follow the law by the law and by the constitution, like in any other country. 
4
K Zhou Chinese Legal Reform: Towards the Rule of Law (Martinus Nijhoff Publishers Leiden 2006) 30. 

5
Constitution of People’s Republic of China 1982 Art 1. 
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In the context of this essay, the most crucial provisions come from the description of the 

powers and the role of the National People’s Congress hereinafter NPC]. These articles 

provide for a regime where the NPC sits comfortably at the top of the state institutions as the 

single representative organ of all of the Chinese citizens.
6
  What is interesting is that, even 

though China is, by its own admission, a dictatorship, the rationale behind the sweeping 

powers of the NPC is simply that it is the one single institution in China which is voted on by 

all of the Chinese citizens eligible to vote. As such, it only makes sense to place this 

institution above the all other organs of state, including the courts, which are run by non-

elected officials. Indeed, this essay explores this dynamic of judicial independence in a 

system where one single institution is declared to be above all the others. 

 

 

C    CONSTITUTIONAL BASIS FOR JUDICIAL INDEPENDENCE 

 

 

1    Ireland 

 

The Irish constitution explicitly establishes a separation of powers in Article 6.1 which states: 

‘all powers of the government, legislative, executive and judicial, derive…from the 

people…’
7
 Thus, the article provides for a separation of functions of government into the 

traditional branches: the legislative, executive and judicial, all of them recognised to be on 

the same level. Article 35.2 fleshes out the provisions for judicial branch as it provides for 

full independence of the judiciary to be subject only to the Constitution and law.
8
 Further, 

Article 34.1 expressly states that justice must be administered in courts established by law, 

thus vesting judicial power only in the powers of the judges.
9
 

 

However, there are some limitations on the independence of the judiciary as the judicial 

branch comes under scrutiny from the Oireachtas through the possibility of passing a motion 

to remove a judge from office and the recently approved complicated procedure for reducing 

the judges’ remuneration.
10

  It must be noted, however, that the motions for a removal of a 

judge are quite rare, the last being discussed in 2004.
11

 This coincides with the traditional 

theory of separation of powers set forward by Baron Montesquieu who emphasised the 

independence of the judiciary through separation of judiciary and the executive.
12

 

 

 

2        China 

 

                                                 
6
ibid Art 57-78. 

7
Constitution of Ireland 1937 Art 6.1. 

8
ibid Art 35.2. 

9
ibid Art 34.1. 

10
ibid Arts 35.4.4 and 35.5. 

11
‘Judge Curtin removal motion adjourned’ (RTE News, 2 June 2004) 

<http://www.rte.ie/news/2004/0602/curtin.html> (07 March 2012). 
12

 DG Morgan Separation of Powers in the Irish Constitution (Round Hall Dublin 1997) 10. 

http://www.rte.ie/news/2004/0602/curtin.html
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There is no single article in the Chinese constitution that would explicitly divide the power of 

the state.
13

 Article 2 provides for the NPC and the local people’s congresses as organs through 

which people exercise their power.
14

 The supremacy of the NPC is further strengthened by 

Article 57 which calls it the ‘highest organ of state power’.
15

  The judicial branch and its 

independence are protected by Article 126 which specifically guarantees the judicial 

independence from ‘any administrative organ, public organisation or individual’.
16

 Chinese 

statutory law, namely the Judges Law, also provides further protection on the independence 

of the judiciary when carrying out their duties.
17

 

 

The above mentioned guarantee is qualified by Article 128 which expressly makes the 

Supreme People’s Court subordinate to the NPC and its Standing Committee. Further, the 

local people’s courts are responsible to any organs of state power which created them.
18

  

There was previously another restriction in the form of the principle of ‘exemption from 

prosecution’ which allowed prosecutors to convict an accused by exempting him from 

prosecution in minor cases. While this could be seen as a form of leniency, in fact, it gave 

prosecutors the power to convict without trial. The principle was abolished by amendments to 

the Law of Criminal Procedure in 1996.
19

 

 

 

3   Ireland v China 

 

Should one look strictly only at Article 126 of the Chinese constitution and compare it with 

Article 35.2 of the Irish constitution it would seem that there aren’t many differences.
20

 In 

fact it seems that independence of the judiciary in China seems to enjoy additional protection 

thanks to Judges Law. 

 

However, looking at the legal framework supporting these two articles provides for a 

different view. The Irish constitution puts the judicial branch on par with the executive and 

legislature, while the Chinese constitution explicitly raises the NPC above all the other organs 

of the state. Further the limitations on the judiciary in Ireland seem to relate purely to 

professional misconduct. On the other hand China qualifies any independence that the judges 

may enjoy to their unqualified responsibility to NPC and local governmental organs. It is the 

abstract cause of the word ‘supervision’ that might prove problematic for the judicial 

independence. 

 

                                                 
13

Interestingly this is despite the Constitution having an article called ‘Governmental divisions’. Said article, 

however, provides only for division of the China into administrative regions rather than separation of 

governmental branches. Constitution of People’s Republic of China (n 5) Article 30. 
14

ibid Art 2. 
15

ibid Art 57. 
16

ibid Art 126. It should be noted that this article, as all of the articles dealing with the judicial branch of the 

government in China, is included in the second last chapter of the Chinese Constitution. 
17

Judges Law 1995 Arts 1 and 8. 
18

Constitution of People’s Republic of China (n 5) Art 128. 
19

D Prefontaine and J Lee The Rule of Law and the Independence of the Judiciary World Conference on the 

Universal Declaration of Human Rights Montreal December 7-9 1998 

<http://www.icclr.law.ubc.ca/Publications/Reports/RuleofLaw.pdf> (07 March 2012) 18. 
20

Particularly following the Criminal Procedure Law Amendment in 1996, allowing for judicial power to be 

retained solely in the hands of the judges. 
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D    INTERFERENCE FROM THE STATE IN PRACTICE 

 

 

1   Ireland 

 

The best case to illustrate the potential interference on judicial independence from the state in 

Ireland is Doherty v Government of Ireland.
21

 This case was concerned with an undue delay 

in holding a by-election in one of the constituencies in Ireland due to the fears of the 

government that it may lose the by-election which would downgrade its majority to mere two 

votes. The government argued that the court has no right to adjudicate the case due to the 

simple fact that a judgment in favour of the plaintiff would result in the court telling the 

government what to do, thus putting it above the executive branch whereas the two branches 

were established to be equal by the constitution.
22

 

 

The court rejected these arguments and held that if individual rights were being breached, the 

court had the duty to interfere even if it meant telling the government, and subsequently the 

legislature,
23

 what to do.
24

 Thus we see the court demonstrating its primary duty as a 

protector of law, constitution and individual rights, even against the government in a highly 

political case, demonstrating its full independence as well as the government accepting its 

role as the defendant in the case.
25

 

 

 

2    China 

 

A useful illustration on the conflict between the judiciary and the state comes from the Li 

Huijian case, more commonly known as the Seeds Case. The case concerned a dispute 

between two companies on the price of seeds. There have been conflicting laws on the issue, 

the local regulation from 1984 provided for the price of seeds to be determined based on 

national planning, while the Standing Committee of the NPC enacted Seeds Law in 2000 

which stated, inter alia, that market economy will determine the price of seeds. In the local 

court Judge Li Huijian held that the Seeds Law should be followed and the local regulation 

should be abolished, causing uproar in the local people’s congress. Thus, even before the case 

was heard on appeal, Judge Li was put before the discipline committee of Luoyang Middle 

Court, with the local people’s congress demanding a severe punishment of the judge. Further 

an administrative order was sent to the court hearing the appeal to overturn the decision.
26

 

 

What is startling about the case is that Article 100 of the Chinese Constitution states, inter 

alia, that local regulations must not contravene the constitution or national law.
27

 Indeed, the 

                                                 
21

Doherty v Government of Ireland & Anor [2010] IEHC 369 [hereinafter ‘Doherty’]. 
22

ibid. 
23

This is because section 39(2) of the Electoral Act 1992 requires that the writ for by-election is only required to 

be passed by the Dáil, however it is common practice that it is the Government that proposes this writ. 
24

Doherty (n 21). 
25

For further information, particularly quote from the then Taoiseach (Prime Minister) stating he would 

‘consider the judgment’, see ‘By-election failure ‘offends the spirit of the Constitution’’, BreakingNews.ie 3 

November 2010 available at <http://www.breakingnews.ie/ireland/by-election-failure-offends-spirit-of-

constitution-480260.html> (7 March 2012).  
26

J Yardley  ‘A Judge Tests China’s Courts, Makes History’ (The New York Times, 28 November 2005)       

<http://www.nytimes.com/2005/11/28/international/asia/28judge.html?pagewanted=all> (7 March 2012). 
27

Constitution of People’s Republic of China (n 5) Article 100. 

http://www.breakingnews.ie/ireland/by-election-failure-offends-spirit-of-constitution-480260.html
http://www.breakingnews.ie/ireland/by-election-failure-offends-spirit-of-constitution-480260.html
http://www.nytimes.com/2005/11/28/international/asia/28judge.html?pagewanted=all
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court hearing the appeal held exactly like Li but instead of proclaiming the local law invalid it 

simply stated that the national law applies and went on to criticise Judge Li for Invalidating 

provincial law.
28

 Thus, simply the fact that Judge Li proclaimed the local regulation invalid, 

as it was according to Article 100, she was subject to disciplinary hearings and almost lost her 

job.
29

 

 

3    Ireland v China 

 

The two cases provide for two extremes. In Doherty, the government had a lot to lose by 

being forced to hold the by-election yet it accepted the court’s judgment. There were no 

reports of the judge who ruled against the government being disciplined or indeed any order 

being given to the court of appeal to overturn the judgment. On the other hand, in the Seeds 

case a small and almost insignificant line in Judge Li’s judgment to also invalidate the local 

regulation as well as apply the national law brought a direct intervention from the local 

people’s congress. This is even more shocking, when the constitution provided the scope for 

such a judgment. On the other hand, an equally valid argument could be made using Article 

128 of the Chinese Constitution by saying that this was merely the local people’s congress 

exercising its supervisory role. If such an argument were to be advanced and indeed accepted, 

however, it would mean that the understanding behind Article 128 explicitly makes it 

possible for governmental intervention. 

 

To give an equally balanced argument, however, the above case must be put into perspective. 

Yardley points out that in Beijing the local court has already announced that it would stop 

punishing judges if their rulings were later deemed politically incorrect.
30

 Further 

Peerenboom provides an interesting statistical insight into the disciplining of Chinese judges. 

In 2002 Supreme People’s Court Working Report it was stated that 955 judges and judicial 

personnel were subject to disciplinary procedures. It must be stressed that this is only a 

fraction of overall number of judges in China. Out of these 955 only 85 resulted in criminal 

prosecutions, while only 45 of those were subject to criminal sanctions. Finally in 2002 the 

percentage of judges who violated rules and procedures was at all-time low with only 

0.02%.
31

 It could be counter argued that judges should not be disciplined at all, but this 

argument runs short as even in Ireland a mechanism for removing judges as stated above. 

 

E    RECONCILING AND UNDERSTANDING THE DIFFERENCES 

 

 

As has been demonstrated above the approaches of Ireland and China to respecting the 

judicial independence are quite different. One could attribute it to the differing regimes at 

play in both countries, namely democracy and ‘democratic dictatorship’.
32

 This author, 

however, believes a more complex analysis is needed. 

 

                                                 
28

Yardley (n 26). 
29

ibid. 
30

ibid. 
31

R Peerenboom Judicial Independence in China (Cambridge University Press Cambridge 2010) 76-77. 
32

Constitution of People’s Republic of China (n 5) Article 1. 
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Looking at the history of the two countries we already begin to see the different approaches 

to separation of powers and thus, in turn, to respecting judicial independence. Ireland has 

been heavily influenced by the British legal history, being its subject for many centuries.
33

 In 

the medieval Britain, the monarch was regarded as a supreme ruler to the ordinary man, who 

would not even dream of other organs wielding power on par with the monarch.
34

 The 

position was aptly summed up in Fleta: ‘the King has his court in his council in his 

Parliament…’
35

 

 

However, many scholars and lawyers were able to recognise the importance of independence 

of the judiciary even without an express separation of powers, noting that the judiciary was 

‘really a part of the larger question of the relation of king and law’.
36

 Bracton captured the 

thoughts of legal scholars in the thirteenth century by stating: ‘the king himself ought not to 

be subject to man, but to God and the law, because the law makes him King’.
37

 These 

thoughts were put on statutory footings at the start of the eighteenth century by Act of 

Settlement 1707, creating the constitutional dogma of judicial independence from any 

interference. This basic dogma is still prevalent in Ireland today. 

 

The situation was quite different in China, a land deeply influenced by tradition.
38

 When one 

looks at the Chinese legal history it is quite clear that there was no separation of powers and 

indeed no judicial independence. In fact, there were no judges in Imperial China but rather 

the magistrates. These governmental officials, sent by the Emperor to govern the small 

regions of his empire, were considered as a ‘little emperor’ exercising all powers of the state, 

of which adjudication just happened to be a part.
39

 

 

This mentality is still very much in place today, with the central government almost unable to 

comprehend the fact that foreign governments cannot influence their judiciary. As an example 

one need only to look at the case of Lai Changxi, a criminal kingpin from China that was 

caught in Canada. The Chinese government demanded his immediate extradition but 

Canadian response was to leave it to the court to decide. This, in turn, led to a worsening of 

relations between China and Canada.
40

 One Canadian official summed it up his feelings about 

the Chinese approach, saying: ‘they never, never, never got it that we could not force the 

outcome, right up to Zhu Rongji and the highest levels. It was beyond their comprehension. 

They just did not believe that we cannot tell our courts what to do’.
41

 

                                                 
33

Before proceeding further it must be pointed out that segment dealing with legal history of Britain/Ireland 

draws heavily on Morgan (n 12) 10-11. 
34

ibid 9. 
35

Fleta,ii 2, 1. 
36

Holdsworth History of English Law Vol II (7
th

 edn 1956) 564. 
37

‘Ipse autem rex, non debet esse sub homine seb sub Deo at sub lege, quia lex facit regem.’ Morgan (n 12) 10. 
38

 WC Jones Chinese Legal System in CS Hsu (ed) Understanding Chinese Legal System (New York University 

Press New York 2003). 
39

ibid. 
40

S Lee Wee ‘China’s most wanted in Beijing after extradition’ The Independent (Dublin Ireland 23 July 2011)    

<http://www.independent.co.uk/news/world/asia/chinas-most-wanted-in-beijing-after-extradition-2319280.html> 

(7 March 2012). 
41

Separation of Powers: The Dragon Does Not Believe It Exists’ Chinarealpolitik 

<http://chinarealpolitik.com/2011/10/11/separation-of-powers-the-dragon-doesnt-believe-it-exists/> (07 March 

2012). The author realises that linking such a serious quote to a BlogSpot is unorthodox. At the time of writing 

of this article in November 2011 the article at Sinocentric called ‘Lai Changxing and Rule by Law’ which is 

quoted by this BlogSpot was accessible. At the time of writing this, in March 2012, the article is inaccessible 

online; however, it is still featured on Google search. This author believes the above quote is of utmost 

http://www.independent.co.uk/news/world/asia/chinas-most-wanted-in-beijing-after-extradition-2319280.html
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This authoritarian view of world can also be quite easily derived from the general lack of 

legal education among the officials in governmental structures in China. The analysis of the 

education background of the leading class Li Cheng points out that that less than 5% of the 

provincial chiefs have background in law, while 25% have studied engineering.
 42

 There is 

also an acute lack of any sort of a role model for change as even Hu Jintao, the President of 

People’s Republic of China, is, at heart, a technocrat with a degree in hydroelectric 

engineering. This underlines the historical trend that legal knowledge was not a necessary 

prerequisite for official position of power. 

 

 

 

F    REFORM 

 

 

When comparing the judicial independence in Ireland and China a number of prominent 

issues arise, as illustrated above. While not trying to infer that the Irish system would be 

flawless, it is of the opinion of this author that this comparison makes it clear a reform must 

happen to the current Chinese system to truly ensure the independence of the judiciary. 

Rather than following the trend of western media and western leaders that would force our 

legal culture on this deeply traditional country, this author believes such reform must be 

deeply grounded in the Chinese legal history and tradition in order to succeed. 

 

The first point that needs to be addressed is the Article 128 itself. In her lecture to Carnegie, 

Professor Li Yayun suggested a number of ways to reform the current system to increase the 

independence of the judiciary without offending the traditional Chinese system of governance. 

She recommended redesigning the jurisdiction of People’s courts so that they could not be 

interfered with by the local officials. This would, for example by having District Court’s 

jurisdiction expand over multiple cities and would, thus, limit the ability of governmental 

officials from interfering in court cases.
43

 
 

Further Professor Li addressed also the problem of legal education for the governmental 

officials.   She suggested strengthening of the legal education of high-ranking party and 

government officials.
44

 This education should primarily focus on the lack of understanding of 

the concept of leadership which is being used nowadays to interfere in certain cases.
45

 

 

Whether any reform will happen, however, is highly questionable. This is despite high 

ranking officials in China, like President Hu, pledging support for judicial reform and the 

associated rule of law.
46

 Pledges like these are, however, either empty or the government is 

not quite sure what it means by them. This is evident from the comments of Vice President Xi 

                                                                                                                                                        
importance to this essay and thus has decided to proceed with this unorthodox method of citing merely a 

BlogSpot that doesn’t even show the blog’s author’s name.  
42

L Cheng ‘China’s Midterm Jockeying: Gearing up for 2012’ 

<http://media.hoover.org/sites/default/files/documents/CLM31CL.pdf> (7 March 2012). 
43

MY Gechlik ‘The Chinese Communist Party’s Leadership and Judicial Independence’ (23 October 2003)  

<http://carnegieendowment.org/2003/10/29/chinese-communist-party-s-leadership-and-judicial-

independence/5ra> (7 March 2012). 
44

ibid. 
45

ibid. 
46

D Hongqing ‘President Hu Calls for Deeper Judicial Reform’ (17 October 2007) 

<http://english.caijing.com.cn/2007-10-17/100033918.html> (7 March 2012). 

http://media.hoover.org/sites/default/files/documents/CLM31CL.pdf
http://carnegieendowment.org/2003/10/29/chinese-communist-party-s-leadership-and-judicial-independence/5ra
http://carnegieendowment.org/2003/10/29/chinese-communist-party-s-leadership-and-judicial-independence/5ra
http://english.caijing.com.cn/2007-10-17/100033918.html
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Junping on his visit to Hong Kong, where he said he wished the three branches of 

government would ‘understand and support’ each other, much like they do in China,
47

 

effectively putting a stop on any sort of reform happening. 

G    CONCLUSION 

 

At first look, the provisions relating to judicial independence Ireland and China seem to offer 

quite similar protection to the judiciary. However, when looking at the context surrounding 

these legal provisions, be it by looking at other legal provisions or real cases happening in 

both countries, one is forced to notice a higher protection to judicial independence in Ireland.  

This result is unsurprising given the historical developments that took place in both countries. 

What is surprising is that suggestions for reform, even within the historical context of China, 

are falling unto quite infertile land. Unfortunately this means that it will still be some time 

before we can say that in China ‘…the justice shall swear among other things that he will do 

justice without favour, to all men pleading before him, friends and foe alike, that he will not 

delay to do so even though the King should command him by his letters or by worth of mouth 

to the contrary’.
48

 

                                                 
47

Xi Junping’s comments were reported in January 2011 at 

<http://www.thefreelibrary.com/Chief+justice+calls+for+continued+judicial+independence+in+H.K.-

a0216283888> (7 March 2012). 
48

Chrimes (n 1). 

http://www.thefreelibrary.com/Chief+justice+calls+for+continued+judicial+independence+in+H.K.-a0216283888
http://www.thefreelibrary.com/Chief+justice+calls+for+continued+judicial+independence+in+H.K.-a0216283888

