
 

7 
 

THE PATIENT’S DUTIES TO OTHERS: LIMITATIONS TO THE PRINCIPLE OF 

AUTONOMY IN HEALTHCARE DECISION MAKING 

Rachel O’Sullivan* 

A        INTRODUCTION 

While autonomy may be accepted as the primary governing principle in medical law and ethics, 

the limitations on adherence to this pre-eminent principle are subject to debate. A fundamental 

yet unresolved question involves an assessment of the restrictions placed on autonomous 

medical choices by reference to duties to others. Such third-party constraints may arise by 

virtue of distinct duties owing to identifiable individuals such as those arising by virtue of a 

familial relationship. Alternately, restrictions may be placed on one’s medical autonomy by 

reference to the interests of society as a whole. While Irish law does not provide a defined 

answer to this complex ethical and legal discussion, it is submitted that while one may morally 

conclude that such duties to others ought to limit autonomous healthcare choices, their 

application through the law poses substantial difficulties. In seeking to implement moral duties 

on a legal plane difficult questions arise as to the extent the law ought to intervene in private 

decision making processes, or rather more fundamentally when a decision transcends the 

private realm to acquire a public characterisation. Legalisation thus threatens an erosion of 

autonomy with the re-emergence of medical, or perhaps more accurately, moral paternalism. 

B            AUTONOMY AS AN ETHICAL PRINCIPLE 

The right to self-determination is firmly embedded in Irish law.1 However, this legal 

recognition is influenced and dependent on its presence as a fundamental ethical principle. The 

emergence of autonomy as the primary ethical principle in medical law developed as a response 

                                                      
*BCL (International) IV, University College Cork. 
1 It has a constitutional and common law basis as recognised in Re a Ward of Court (refusal of medical treatment) 

(No. 2) [1996] 2 IR 79 (SC) (Re a Ward of Court). Furthermore, it is also protected under Article 8 of the European 

Convention on Human Rights.   
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to the traditionally paternalistic attitude of the medical profession where patients were viewed 

as ‘essentially passive recipients of medical care.’2 Thus, medical ethics transformed to afford 

primacy to the patient's autonomous choice irrespective of the medical evaluation of the 

appropriate course of action.3 Despite the existence of other ethical considerations, autonomy 

has reached a status of overarching supremacy.4  

Traditionally, limitations on autonomy have been governed by Mill's harm principle, as the 

prevention of harm to others is a legitimate justification for curtailing individual freedom. 

However, this does not ‘allow a wholesale overriding of autonomous choice.’5 Indeed the 

extent to which this restriction may be exercised is constrained by the requirement of the 

existence of ‘a distinct and assignable obligation’ to others.6 In more recent times concern has 

been raised as to the operation of the principle of autonomy in medical law and a movement 

away from its individualistic focus has developed.7 Callahan condemns an unconstrained, 

individualistic understanding of autonomy as ‘hazardous to moral relationships and moral 

community’ thus buying individual freedom ‘at too high a price.’8 Consequently, an academic 

re-examination of autonomy is underway with a recalibration of focus to the ‘nexus of 

relationships’ within which an individual lives and co-exists.9 Attention is therefore drawn to 

the Kantian conception of autonomy which is ‘based on the responsible use of freedom and 

thus is diminished when one evades or slights one's obligations.’10 Furthermore, support has 

                                                      
2 Shiela A McClean, Autonomy, Consent and the Law (Routledge-Cavendish 2010) 10. 
3 Robert M. Veatch, ‘Autonomy's Temporary Triumph’ (1984) 14 The Hastings Center Report 38. 
4 Beneficence, non-maleficence and justice are considered subordinate. Margaret Brazier, ‘Do No Harm. Do 

Patients Have Responsibilities Too?’ (2006) 65 The Cambridge Law Journal 397, 400. 
5 Mary Donnelly,‘The Right of Autonomy in Irish Law’ (2008) 15 MLJI 34. 
6 John Stuart Mill, On Liberty (London 1869) 9 < http://www.bartleby.com/130/1.html> accessed 16 March 2015. 
7 Candace Cummins Gauthier, ‘The Virtue of Moral Responsibility in Healthcare Decision Making’ (2002) 11 

Cambridge Quarterly of Healthcare Ethics 273. 
8 Daniel Callahan, ‘A Moral Good, Not a Moral Obsession’ (1984) 14 Hastings Center Report 40, 41. 
9 Charles Foster, Choosing Life, Choosing Death: The Tyranny of Autonomy in Medical Ethics and Law (Oxford 

Hart Publishing 2009) 14. 
10 John Hardwig,‘What about the Family?’ (1990) 20 Hastings Center Report 5, 8. 
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developed for a relational approach to autonomy which increasingly considers ‘social 

embeddedness and interdependence of individuals.’11 

Therefore, in assessing a patient's right to make choices about his/her own healthcare, it is 

submitted that the ethical understanding of autonomy does not provide an unimpeachable 

barrier to requiring patients to consider duties to others. The ethical understanding of autonomy 

cannot be said to be cemented in an excessively individualistic approach and academic 

discussions indicate a move in favour of increasing patient obligations.12 Ergo, a growing 

realisation of a need to encapsulate an element of moral responsibility within a patient's right 

to make autonomous healthcare choices indicates that the ethical basis for the right to self-

determination provides sufficient scope in order to impose restrictions on medical choices by 

reason of duties owed to others.13 It must now be assessed whether such an approach has been 

taken in Irish law and indeed whether such duties are desirable. 

C                 THE CURRENT IRISH LEGAL POSITION 

1 Duties to Society 

A patient's individual healthcare choice affects not only those close to them, but also society at 

large. This issue is particularly pertinent in considering communicable diseases where the 

health of a single individual can have wide ranging effects on the general population. In Re a 

Ward of Court, Denham J appeared to indicate that the case of ‘contagious diseases’ amounted 

to an exception to one's ability to refuse medical treatment.14 However, the relevant legislation 

on contagious diseases does not support this judicial dicta. Section 38 of the Health Act 1947 

                                                      
11 Katherine Wade, ‘Refusal of Emergency Caesarean Section in Ireland: A Relational Approach’ (2013) 22 

Medical Law Review 1, 14. 
12 GM Sittat and R Gill, ‘Autonomy in Medical Ethics after O'Neill’ (2005) 31 J Med Ethics 127. 
13 Gauthier (n 7) 277. 
14 In Re a Ward of Court (n 1) 156. 
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permits the ‘isolation and detention’ of a person suffering from an infectious disease.15 

Therefore, while it constrains one's personal liberty, it makes no direct attempt to circumscribe 

the patient's autonomous choice to accept or refuse medical treatment. However, it is submitted 

that the apparent preservation of a patient's ability to make an autonomous healthcare decision 

is little more than a fallacy. In S v HSE 16 the High Court upheld the lawfulness of the detention 

of a woman suffering from TB under section 38 of the 1947 Act. This was despite procedural 

irregularities in the execution of the detention and the absence of a periodic review system, 

rendering it particularly difficult to exit detention.17 In upholding a procedurally dubious 

detention period of 11 months, the 1947 Act arguably has the indirect power to compel patients 

to submit to medical treatment should they wish to avoid compulsory detention on pain of 

criminal sanctions.18 

It is submitted this is an undesirable legal approach to the question of infectious diseases as it 

creates an illusion of respect for autonomous healthcare choices, while subverting such choices 

through involuntary detentions.19 Yet the question then arises as to whether legislation 

permitting or indeed requiring compulsory medical treatment in the case of infectious diseases 

would be acceptable under the Irish Constitution. While no judicial determination on this issue 

exists in Ireland, it is concluded the statements of the Supreme Court in North Western Health 

Board v HW & CW 20 indicate a strong aversion to compulsory medical treatment, even that 

which is deemed in the public interest. North Western Health Board did recognise the public 

interest at stake in the case of infectious diseases. However, it is submitted the tone of the 

                                                      
15 Health Act 1947 (1947 Act). 
16 [2009] IEHC 106. 
17 Mary Donnelly, ‘Public Health and Patient Rights: S v HSE [2009] IEHC 106’ (2009) 15 MLJI 66, 68. 
18 Darragh Connell, ‘Detaining Swine Flu Sufferers Post S v Health Service Executive’ [2009] ILT (NS) 204, 207. 
19 Furthermore it is arguably in conflict with the European Convention on Human Rights, see discussion of 

Ernhorn v Sweden [2006] ECHR 66629/00 at Donnelly (n 17). 
20 [2001] IESC 90, [2001] 3 IR 622 (North Western Health Board). While this case involved interference in 

parental choice and thus the higher standards of Article 41 of the Constitution applied, it is submitted that the 

general statements of the Supreme Court on the issue of compulsory medical treatment are equally applicable in 

a wider context. 
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judgment indicated that a high threshold of risk must be reached to impose a duty to undergo 

compulsory treatment.21 A clear reluctance was expressed by Hardiman J to move away from 

the ‘principle of voluntarism’ enshrined in Irish healthcare provision. Hardiman J stated, ‘it is 

better to hesitate at the threshold of compulsion, even in its most benevolent form, than to adopt 

an easy but reductionist utilitarianism whose consequences may be unpredictable.’22  

It is considered that such caution is a welcome approach. As noted by the Court in North 

Western Health Board the use of a duty to the common good as a justification for overriding 

individual healthcare decisions can set a dangerous precedent. In Jacobson v Massachusetts23 

compulsory vaccination was upheld with the US Supreme Court affirming that they could not 

‘permit the interests of the many to be subordinated to the wishes or convenience of the few.’ 

However, this decision laid the foundation for a greater erosion of personal autonomy in Buck 

v Bell 24 which held ‘[t]he principle that sustains compulsory vaccination is broad enough to 

cover cutting the fallopian tubes.’ While this is an extreme example, it is illustrative of the 

dangers of utilising duties owed to society as a means of overriding the individual healthcare 

choices of its members. 

Thus, while the circumspect and cautious nature of the Supreme Court in North Western Health 

Board is welcomed as a bulwark against a utilitarian approach to medical treatment, the current 

state of Irish law on this issue is rendered unsatisfactory by virtue of its ambiguity. Although 

the judiciary appear reticent to justify interfering with individual healthcare choices this is 

undermined by the indirect consequences of detention under the 1947 Act. Moreover, a lack of 

consistency permeates this question of community interests. The judgment of the Supreme 

                                                      
21 Hardiman J recognised an exception to voluntarism in the case of infectious diseases however his subsequent 

statements indicate that compulsory medical treatment ought to be addressed with caution, ibid 750. 
22 ibid 747. 
23 [1905] 197 US 11, 30. 
24 [1927] 274 US 200, 207. 
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Court in North Western Health Board can be contrasted with the approach adopted by the 

Supreme Court and the superior courts in other comparative jurisdictions, on the 

constitutionality of a prohibition on assisted suicide. In both the High Court and the Supreme 

Court in Fleming v Ireland the limitation on the autonomous healthcare decision of the 

applicant, to choose to end her own life, was held not to offend the protection of personal 

autonomy under the Irish Constitution. 25 The Supreme Court noted that ‘it may be impossible 

to consider the position of the appellant without also having regard to the position of other 

persons not necessarily in exactly the same position as the appellant, whose right to life may 

also have to be taken into account.’26  Thus, the danger of opening ‘a Pandora's Box’ of 

undesirable consequences for vulnerable members of Irish society was sufficient to justify the 

detrimental impact on the personal rights of Ms Fleming.27  

This paternalistic and cautious line of jurisprudence, while permeating all decisions superior 

court decisions throughout the common law world, has not been immune from critique.28 In 

the recent UK Supreme Court decision in R (Nicklinson) v Ministry of Justice, which ultimately  

upheld the criminal prohibition on assisted suicide, Lady Hale recognised ‘a universal ban [on 

assisted suicide] ... forces people … to stay alive, not for the sake of protecting themselves, but 

for the sake of protecting other people.’29 Similarly, in the Canadian Supreme Court case of 

Rodriguez v British Columbia, McLachlin J highlighted that terminally ill persons seeking 

assisted suicide are being asked to serve as ‘a scapegoat’ for the wider community.30 Hence, 

while the common law has been slow to impose constraints on individual healthcare choices 

                                                      
25 [2013] IESC 19. 
26 ibid 107. 
27 The High Court was concerned to protect, ‘the aged, the disabled, the poor, the unwanted, the rejected, the 

lonely, the impulsive, the financial compromised and the emotionally vulnerable,’ who may feel compelled to 

take their own lives out of a sense of obligation, Fleming v Ireland [2013] IEHC 2, 76. 
28 See Washington v Glucksberg, [2007] 521 US 702, Sue Rodriguez v The Attorney General of Canada and the 

Attorney of British Columbia, [1993] 3 SCR 519. 
29 R (on the application of Nicklinson and another) v Ministry of Justice [2014] UKSC 38, 33. 
30 Rodriguez (n 28) 621. 
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based on the protection of third parties, the continued adherence to the prohibition on assisted 

suicide clearly deviates from this traditional approach. Although ‘the choice presented to the 

court is ... between the concrete suffering of a real person and the hypothetical welfare of an 

undefined class who may or may not find themselves at risk’ the courts have erred on the side 

of caution consequently denying the self-determination of Ms Fleming and condemning her to 

continue a life she no longer wished to live.31 

Nevertheless, it is recognised that the issue of the prohibition on assisted suicide and the 

legitimacy of compulsory treatment in the context of communicable diseases are distinctly 

different issues, so it is submitted the legislature ought to be the appropriate mechanism to 

formulate directed and individualised responses to the question of the interaction of healthcare 

autonomy and the public interest. It is cautioned that any evaluation of this complex issue ought 

to be conducted free from the urgency created by a sudden onset of a communicable disease.32 

Martin notes that debate of this sensitive issue ‘should not take place in the headlights of an 

oncoming threat’ and it is unfortunate that the legislature has not chosen to address this balance 

of interests previously as the current context of the Ebola outbreak lessens the objectivity of 

the analysis that must be carried out.33 Both the legal and medical confusion characterising the 

current Ebola outbreak has aptly illustrated the dangers of inadequate preparatory measures 

and it is therefore considered that the issue ought to be addressed in order to render more 

                                                      
31 Seth F Kreimer, Does Pro-Choice Mean Pro- Kevorkian? An Essay on Roe, Casey and the Right to Die (Faculty 

Scholarship Paper 1179 1995) < http://scholarship.law.upenn.edu/faculty_scholarship/1176> accessed 16 March 

2015. 
32 Robyn Martin, ‘The Exercise of Public Health Powers in Cases of Infectious Diseases: Human Rights 

Implications’ (2006) 14 Medical Law Review 132. 
33 ibid 142. The World Health Organisation has declared the current outbreak of Ebola to be a Public Health 

Emergency of International Concern < http://www.who.int/mediacentre/factsheets/fs103/en/> accessed 16 March 

2015. Furthermore, outbreaks may give rise to emergency legislation which is often less appropriate due to its 

rushed introduction which may damage the strength of the safeguards included. See for example the Florida 

Statutes 2010, Title XXIX, Chapter 381.00315 which introduced compulsory vaccination and treatment in the 

context of the Bird Flu outbreak 

<http://archive.flsenate.gov/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0300-

0399/0381/Sections/0381.00315.html> accessed 16 March 2015. 
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effective and identifiable the current Irish approach to the restrictions that may be imposed on 

individual healthcare decisions by reference to the duties owed by the individual to society.34 

2 Familial Duties 

It is submitted this issue provides the clearest illustration of the difficulties in ‘identifying when 

and how ... moral responsibilities become legally enforceable.’35 While it may be uncontentious 

that a parent has a moral obligation to consider their children when making potentially life-

changing healthcare decisions, it is more complex to evaluate whether such moral obligations 

ought to be transformed into legal constraints on one's ability to make an autonomous medical 

choice. 

3 Parental Duties 

In Fitzpatrick v K (No 2)36 Laffoy J was faced with the novel idea of whether, ‘the absoluteness 

of the recognised right to decline medical treatment may be watered down by a competing 

constitutional interest.’ This plenary hearing followed the ex parte, unreported judgment of 

Abbot J where he ordered the administration of a blood transfusion to a Jehovah Witness 

woman against her express refusal.37 The woman's right to make an autonomous choice about 

her medical treatment was overridden on the basis of the duty she owed to her newborn child, 

who it was considered would be left alone in Ireland without any family to care for him in the 

event of her death.38 However, at plenary hearing Laffoy J chose to decide the case on the basis 

                                                      
34 In the United States lack of clarity as to the appropriate legal response led to threats of litigation by those who 

were subject to quarantine restrictions on the basis of the 14th Amendment of the US Constitution, Eugene 

Kontorovich, ‘Constitutional Challenge to Quarantine Unlikely to Succeed’, (Washington Post 27 October 2014) 

<http://www.washingtonpost.com/news/volokh-conspiracy/wp/2014/10/27/constitutional-challenge-to-

quarantine-unlikely-to-succeed/> accessed 16 March 2015. 
35 Brazier (n 4) 422. 
36 [2008] IEHC 104, [2009] 2 IR 7, 19 (Fitzpatrick). 
37 Re K, (HC, 22 September 2006). 
38 Ms K was an asylum seeker from the DRC and had informed the medical professionals that her husband was 

not in the jurisdiction. At the plenary hearing it had since transpired that her husband was in Ireland and thus ‘the 

baby was not going to be left without a parent in the State.’ Fitzpatrick (n 36) 23.  
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of the capacity of the woman and thus was not compelled to conclude on whether ‘a substantial 

reduction in the status of the right to autonomy’ ought to be introduced by recognising a legal 

obligation to consider the interests of minor children.39 As Laffoy J decided that the woman 

lacked capacity in the circumstances she was not prepared to offer an ‘advisory opinion’ on the 

question of balancing of rights.40 Thus, it is as yet unclear whether the balancing of rights, 

which departs significantly from the jurisprudence affirming the status of the right to 

autonomy, will apply in further cases.41 

It is submitted that it is unlikely that the ex parte judgment of Abbott J will find support in the 

future and that the Irish courts are likely to uphold the right of parents to make autonomous 

healthcare decisions. As noted by Donnelly, Re K was a substantial incursion on the rights of 

the woman as the restriction of her autonomy was merely based on an ‘amorphous threat to 

[the child’s] wellbeing, rather than any immediate threat to his health or life.42 Thus, in basing 

the beginning of the erosion of autonomy on such a malleable and ambiguous concept it is 

unclear how far the protection of children will be taken.43 Therefore, it is concluded that the 

position of Abbott J was, like so many judgments in the area of medical law, an ill-considered 

reaction to an emergency situation which is not appropriate as a general precedent in the future. 

This conclusion is supported by the fact that such an incursion on a parent's right to autonomy 

is inconsistent with the development of the law in other jurisdictions.44 In the United States the 

law has evolved significantly from the decision in Application of the President and Directors 

of Georgetown College, Inc, a Body Corporate45 where it was held that under the parens patriae 

                                                      
39 Donnelly (n 5). 
40 Fitzpatrick (n 36) 84. 
41 Asim A Sheikh, ‘Medical Legal Issues and Patient Autonomy’, (2006) 12 MLJI 54. 
42 Donnelly (n 5). 
43 Sheikh (n 41). 
44 Donnelly (n 5). 
45 (1964) 331 F2d 1000, 1008. 
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jurisdiction of the Court a blood transfusion could be administered to a Jehovah Witness 

woman to prevent ‘this most ultimate of voluntary abandonments’ of her 7 month old child. As 

the mother had a ‘responsibility’ to care for her child the court would restrain her from 

disregarding this responsibility. However, in more recent jurisprudence this restriction on 

personal autonomy has been overturned. Thus, in Fosmire v Nicoleau46 it was recognised that 

‘the State's concern with maintaining family unity and parental ties is not an interest which it 

enforces at the expense of all personal rights of conflicting interests.’ One’s status as a parent 

does not impose a prohibition on participation in dangerous activities and thus the State should 

not adopt a more ‘intrusive role’ in the intensely intimate realm of healthcare decision 

making.47  

It is considered that the Fosmire line of reasoning would be a more appropriate position to 

adopt in Irish law. As noted previously, the restriction of autonomous decisions on the basis of 

duties owed to dependent children is a landmine for potential wholesale denial of autonomy 

based on one's status as a parent due to the lack of clear limitations on this exception. It may 

be argued that the position of the family under Article 41 of the Irish Constitution is such that 

state interest in maintaining parental the family structure is heightened.48 However, as indicated 

by the applicant in Fitzpatrick, limitations exist on the State's duty to maintain the family unit.49 

Thus, the State is empowered to impose limitations on the child's right to the ‘society and care 

of its parents’ in the context of immigration law.50 Therefore it is concluded that the 

                                                      
46 (1990) 554 NYS 2d 876, 883. Similarly Norwood Hospital v Munoz (1991) 564 NE2d 1017 which was cited 

by Laffoy J in Fitzpatrick although she expressed no comment on its value, Fitzpatrick (n 36) 84.  
47 ibid.  
48 Article 41.1.2° of the Constitution states, ‘[T]he State, therefore, guarantees to protect the Family in its 

constitution and authority, as the necessary basis of social order and as indispensable to the welfare of the nation 

and the State.’ 
49 Fitzpatrick (n 36) 100. 
50 AO & DL v Minister for Justice, Equality and Law Reform [2003] 1 IR 1, 36 (SC). 
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jurisprudence of Fosmire provides an appropriate example for the Irish courts and that the 

constitutional position of the institution of the family does not provide a barrier to its adoption.  

Having considered the judgment of Abbot J in light of the subsequent decision in Fitzpatrick 

it is submitted that the ex parte decision is not a conclusive statement of the Irish law on this 

issue and that the courts are free to depart from its determination. Furthermore, it is submitted 

that such incursions on parental autonomy ought to be avoided in future and reasoning similar 

to Fosmire should be adopted. Compelling patients to subject themselves to medical treatment 

which in their view is a fate, ‘worse than death,’ simply on the vague need to protect the well-

being of children is excessive intervention with the fundamental right to self-determination. 

Furthermore, it is important to note that ‘most people will value their relationships and take 

them into account in coming to their own autonomous conclusions about how to act.’51 Thus, 

should ‘the boundaries of the law [be set] by extreme cases’ autonomy will be restricted to a 

significant extent, leaving patients without sufficient safeguards against excessive and 

potentially unwarranted medical paternalism.52 

 4 Foetal Duties 

A particularly contentious issue is whether the autonomy of pregnant women to make 

healthcare decisions can be restricted on the basis of duties owed to the foetus. This most often 

arises in the context of a refusal of a medically necessary caesarean section, and more recently 

foetal surgery.53 Thus, ‘the pregnant woman is forced to undergo serious bodily intrusion for 

the sake of the foetus whose unhealthy condition she has not caused.’54 The position in the 

United States and the United Kingdom appears to have resolved in favour of upholding the 

                                                      
51 Foster (n 9) 15.  
52 ibid.  
53 Katherine A Knopoff, ‘Can a Pregnant Woman Morally Refuse Foetal Surgery’ (1991) 79 California Law 

Review 499. 
54 ibid 500. 
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pregnant woman's autonomous decision to reject such procedures.55 However, the situation in 

Ireland is complicated by Article 40.3.3º of the Constitution.56 No reported judicial evaluation 

of the interaction between a woman's right to refuse medical treatment and the obligation to 

uphold the right to life of the unborn has yet occurred, thus the current position is less than 

clear.57 

Firstly, it must be highlighted that the application of Article 40.3.3º to refusal of caesarean 

section cases may be contended. It may be doubted whether Article 40.3.3º provides a 

justification for restricting a woman's right to make decisions on healthcare. In Roche v Roche58 

it was stated that ‘the mischief to which Article 40.3.3º was addressed was that of the 

termination of pregnancy, the procuring of abortion, an abortion.’ Furthermore, in Baby O v 

Minister for Justice, Equality and Law Reform59 the Supreme Court declined to apply Article 

40.3.3º in a context where the threat to the life of the unborn arose other than from abortion. 

Although the text of Article 40.3.3º does not delimit its scope merely to abortion, it is arguable 

that given the historical context of Article 40.3.3º and its development, interpretation and 

application by the judiciary that it has been constrained to situations where there is a threat of 

‘the direct destruction of unborn life.’60 

                                                      
55 In the United Kingdom the position has been settled by St George's Healthcare NHS Trust, R v Collins and 

others, ex p S [1998] 2 FLR 728. In the United States the case law has been less conclusive however the trend is 

in favour of upholding the woman's right to autonomy, In Re AC [1990] A2d 1235, Ferguson v Charleston [2001] 

532 US 67.  
56 Article 40.3.3° of the Constitution states, ‘[T]he State acknowledges the right to life of the unborn and, with 

due regard to the equal right to life of the mother, guarantees in its laws to respect, and, as far as practicable, by 

its laws to defend and vindicate that right.’ 
57 No reported judgment exists however in HSE v F (HC, 20 November 2010) it is reported Birmingham J indicated 

he could not order a compulsory caesarean section, Wade (n 9) 13. However previously Finnegan J advised that 

‘serious orders affecting her bodily integrity’, could be made against a pregnant woman in the interests of her 

foetus, see Gerard Casey, ‘Pregnant Woman and Unborn Child: Legal Adversaries?’ (2002) 8 Medico-Legal 

Journal of Ireland 75, 76. No written judgment exists and the women consented to caesarean sections thus 

providing little guidance. 
58 [2010] IESC 10, [2010] 2 IR 321, 370. 
59 [2002] IESC 44, [2002] 2 IR 169.  
60Society for the Protection of Unborn Children (Ireland) Ltd v Open Door Counselling Limited and Dublin 

Wellwoman Centre Limited [1988] 1 IR 594, 624 (HC). 
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However, it is concluded that on balance, while strong evidences exists as to the fact that Article 

40.3.3º  is primarily directed at abortion, this does not lead to an automatic inference that it 

may thus be applied only to circumstances of abortion. This is supported by the recent decision 

of the Irish High Court in PP v Health Services Executive where it was held; 

[W]hile the ordinary common understanding of what in context was involved in the 

referendum which led to the present wording of Article 40.3.3° … was to protect the 

legal position created in Ireland by s 58 of the Offences Against the Person Act 1861, 

the provision, in its plain and ordinary meaning may also be seen as acknowledging in 

simple terms the right to life of the unborn which the State, as far as practicable, shall 

by its laws defend and vindicate. 61 

Thus, it is submitted a more viable approach in analysing the interaction of Article 40.3.3º and 

the autonomous decision of a pregnant woman to refuse a caesarean section is considering the 

inbuilt limitation of Article 40.3.3º. The State's obligation to uphold the right to life of the 

unborn applies only as far ‘as practicable.’ Thus, Hogan and Whyte question whether a 

compulsory caesarean section may be deemed practicable.62 Considering the invasive nature 

of an involuntary caesarean section, a question may arise as to whether, due to the competing 

constitutional rights of the mother ‘the right to life of the unborn can enjoy the protection ... 

normally ... available to it.’63 This is compellingly illustrated by the US decision in Re AC 

where the consequences of ordering an involuntary caesarean section where outlined,  

[e]nforcement could be accomplished only through physical force or its equivalent. AC 

would have to be fastened with restraints to the operating table, or perhaps involuntarily 

                                                      
61 [2014] IEHC 622. 
62 Gerard Hogan & Gerry Whyte, JM Kelly: The Irish Constitution (4th edn, Dublin Butterworths 2003) para 

7.3.297. Similarly in Baby O the Court highlighted the question of the practicability of subjecting all women of 

childbearing age to a pregnancy test before leaving Ireland, Baby O (n 59) 182.  
63 SPUC (Ireland) Ltd. v Grogan (No 5) [1998] 4 IR 343, 389 (SC). 
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rendered unconscious by forcibly injecting her with an anesthetic, and then subjected 

to unwanted major surgery. Such actions would surely give one pause in a civilized 

society, especially when AC had done no wrong.64 

However, due to the dangers inherent in engaging in balancing competing constitutional rights 

in the abstract, this question like so many in the realm of medical law is unlikely to be 

conclusively determined without the existence of a distinct factual scenario mandating the 

courts to reach a determination on this issue.65 

This essay has stressed the dangers of interfering with the autonomous right to consent to or 

refuse medical treatment and it is submitted such concerns are equally applicable in the context 

of duties owed by pregnant women to the foetus. In the United States concern has been raised 

as to the extent to which the lives of pregnant women became subject to state interference on 

the basis of foetal interests.66 Thus, should the courts in Ireland consider it appropriate to 

intervene to restrict a woman's healthcare decision on the basis of the duty she owes to her 

foetus caution must be exercised in order to prevent a rapid descent down a slippery slope to a 

society where all aspects of pregnant women's lives are monitored and restricted.67 Therefore, 

as in the case of parental duties and compulsory treatment of infectious diseases, restrictions 

on the autonomy of medical choice ought to be approached on the basis of cautious and 

reasoned considerations. The current legal position in Ireland is inappropriate due to the lack 

of guidance provided to practitioners, thus leading to an almost inevitability of an emergency 

decision being sought in the near future. This creates difficulties as an emergency situation is 

                                                      
64 Re AC (n 55). 
65 AG v X [1992] IESC 1, [1992] 1 IR 1, 78. 
66 American Civil Liberties Union, ‘Ferguson v City of Charleston: Social and Legal Context’ (1 November 2000) 

<https://www.aclu.org/reproductive-freedom/ferguson-v-city-charleston-social-and-legal-contexts> accessed 16 

March 2015. 
67 For example women partaking in legal activities which are harmful to their foetus, such as smoking and drinking 

alcohol, may be subjected to criminal sanctions see John A Robertson, ‘The Right to Procreate & In Utero 

Therapy’ (1982) 3(3) The Journal of Legal Medicine 333, 357. 
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an undesirable context for the determination and weighing of these conflicting rights and 

interests.68 

D           CONCLUSION 

This essay has discussed the limitations that may be imposed on healthcare decision making 

on the basis of duties owed to others. While it was concluded that the ethical concept of 

autonomy does not provide a barrier to restrictions on the basis of duties to others, an evaluation 

of the Irish legal position in light of comparative jurisprudence provides cause for caution. The 

current Irish legal position poses may difficulties for practitioners due to the lack of clarity and 

instruction that exists. However, this lack of clarity should not be interpreted as justifying 

overriding individual healthcare decisions, without a careful, contextual weighing of the 

competing rights. This is necessary to uphold autonomy’s contribution to the protection of 

patient interests. While morally one may approve of recognition of patient duties to others, the 

danger of interfering with autonomous choices is that it creates scope for overeager intervention 

in the future, thus undoing the progress medical law has achieved in freeing patients from their 

subordination to medical professionals. Thus, caution is urged in imposing such duties as the 

consequent effects may stretch beyond those immediately apparent. 

 

                                                      
68 For example regard should be had to the criticism of the emergency decision making process in Re AC (n 55) 

where ‘the trial judge … was called in during the worst of emergencies, with little time for reflection, to make a 

decision which under the best of circumstances is extraordinarily difficult.’ 


