
 

78 
 

RESTRICTION, DISQUALIFICATION AND THE COMPANIES ACT 2014: 

A REFORMATORY ANALYSIS 

Aaron Sheehan* 

 

A INTRODUCTION 

As Ireland has developed as a legitimate site and source of international business, so too has the need 

for an effective corporate legal regime. In turn, the body of law initiated with the Companies Act 

1963 (1963 Act) has grown into a cornerstone of the Irish legal sphere. The focus of this piece shall 

not be the law here as a whole, but rather a number of key elements. These are sections 150 and 160 

of the Companies Act 1990 (the 1990 Act), better known as the restriction and disqualification 

provisions respectively. With a large body of developments over the years, the shadow of the 

financial crisis still looming and the imminence of a further Companies Act in the near future, these 

provisions make for excellent subjects of analysis. 

 

While interrelated in many ways, sections 150 and 160 have nonetheless led distinctive lives. As 

such, separate examinations of the specifics of both are warranted. Restriction, for example, was a 

completely new creation arising from the 1990 Act, with disqualification partly deriving from 

provisions included in the original 1963 Act. With this in mind, it would do both a great disservice 

to look at them collectively. Instead, section 150 will be looked at in detail before moving on to view 

section 160, separately, in similarly detailed analysis. 

 

In doing so, this piece aims to provide something more than a bare statement of the law. Instead, a 

keen, critical eye will be cast over the legislation, moving from the origins of the law towards more 

modern developments. Framing the law with my own views and those of various academics in this 

field is crucial in ensuring the integrity of the piece. Commentators such as Lynch-Fannon and 

Murphy have observed that, at ‘the time of their original enactment’, restriction and disqualification 
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‘lacked clarity in terms of enforcement’.1 Consequently, there is real scope for appraisal, both 

positive and negative, throughout the legislation. 

 

A further crucial element is that of the various reforms to have occurred in this sphere. The corporate 

legal framework has not existed in a vacuum, and the numerous developments experienced are of 

particular interest. Reform has consistently been on the mind of legislators, as seen in publications 

such as the McDowell Group Report in 1998, the Company Law Enforcement Act 2001 (the 2001 

Act) and the establishment of the Office of the Director of Corporate Enforcement (ODCE); all 

noteworthy contributions to the corporate legal landscape. 

 

Additionally, sizeable effort has been directed towards the Companies Act 2014 (2014 Act). Acting 

to consolidate and revise much of the existing company legislation here, these reforms are of 

substantial relevance to this piece. Having covered the existing law, the objective here is to look at 

the relevant restriction and disqualification portions of the Act, consider what they propose to do and 

provide a critical response. In doing so, it is hoped that both the successes and failures of the Act will 

be abundantly clear. Lauded by the Minister for Jobs, Enterprise and Innovation Richard Bruton as 

the largest substantive bill in the history of the State and as ‘part of the Government’s drive to make 

Ireland the best small country in the world in which to do business’,2 the significance of this both 

historically and going forward is readily evident. 

 

                                                      
*BCL, University College Cork, LLM (International and European Business Law), Trinity College Dublin. 
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1  Irene Lynch-Fannon and Gerard Murphy, Corporate Insolvency and Rescue (2nd edn, Bloomsbury Professional 

2012) para 11.01. 
2 Department of Jobs, Enterprise and Innovation, ‘Press Release’ (2012) 

<http://www.djei.ie/press/2014/20141217.htm> accessed 16 March 2015. 
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In all, the dominant intention of this piece is to provide an all-encompassing look at the restriction 

and disqualification provisions in Ireland. In considering the origins, developments and current state 

of the law, a comprehensive timeline is established. Further fleshing out these concepts is a consistent 

deference to reform; whether it is potential, upcoming or initiated. Having succinctly brought these 

factors together, it is hoped that an accurate representation of the achievements of the restriction and 

disqualification regimes, but also the challenges still facing these areas, is portrayed. 

 

B RESTRICTION 

One of the most prominent methods of acting against directors in terms of company enforcement is 

that of restriction under section 150 of the 1990 Act. This denotes that any person to whom the Act 

is deemed to apply ‘shall not, for a period of five years, be appointed or act in any way, whether 

directly or indirectly, as a director or secretary or be concerned or take part in the promotion or 

formation of any company’, with a number of mitigating factors also set out. The remit of restriction 

is expanded upon in the preceding section 149, which sets out that the provisions apply to any 

company that is unable to pay its debts ‘at the date of the commencement of its winding-up’ or ‘at 

any time during the course of its winding-up the liquidator of the company certifies’. With regard the 

persons who may be affected by such an order, section 149 also sets out that restriction provisions 

can be applied to any person who acted as a director, shadow or otherwise, ‘at the date of, or within 

12 months prior to, the commencement of its winding-up’. 

This provision was first introduced alongside the 1990 Act and primarily aims to combat the 

supposed ‘phoenix syndrome’, wherein company controllers act in such a way as to lead the company 

into insolvency before leaving, setting up a new company in the same field and availing of the 

advantages of limited liability once again. 
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The 1990 Act was not the first suggestion of a restriction framework, however. Courtney notes that 

the Companies (No. 2) Bill 1987 put forward a ‘drastic solution’ of automatic restriction to all 

directors of an insolvent company.3 The misgivings of such an approach were noted in the McDowell 

Group Report, which admitted that it would be ‘unjust to penalise ‘honest’ business failure’.4 As the 

Irish company law landscape has developed, however, elements of the 1990 Act itself have grown 

unsuitable. Chief amongst these was the simple fact that while applications for restriction could be 

made, they rarely were in practise. The case of Business Communications Ltd v Baxter and Parsons5 

saw some progress here, with Murphy J holding that all official liquidators of insolvent companies 

must bring subsequent section 150 applications. It was not until the 2001 Act that this was given 

legislative status. Alongside this was a more prominent role given to the Director of Corporate 

Enforcement (DCE), lending further weight to proceedings. Evidently, then, restriction as a concept 

has not remained static over the years. 

 

 

 

 

 

1 Purpose 

The purpose of section 150 has been looked at by a number of parties since its enactment. In the 

seminal La Moselle Clothing Ltd. v Soualhi,6 Shanley J remarked that the ‘primary purpose’ of the 

section was ‘the protection of the public’ from the restricted directors in question, such was the 

                                                      
3 Thomas Courtney, The Law of Companies (3rd edn, Bloomsbury Professional 2012) para 28.063. 
4 Working Group on Company Law Compliance and Enforcement, The Report of the Working Group on Company 

Law Compliance and Enforcement (Pn 6697, 1998) para 6.4. 
5 (HC, 21 July 1995) (Business Communications). 
6 [1998] IEHC 66. 
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danger they posed.7 This was reaffirmed in Re Colm O’Neill Engineering Services Ltd 8 by Finlay 

Geoghegan J, who referred to it being ‘well established’ that the purpose of section 150 is to ‘protect 

the public against the future supervision and management of companies by persons whose past 

records as directors of insolvent companies have shown them to be a danger to creditors and others’.9 

Interestingly, she further noted that the purpose of the section was categorically not the punishment 

of said individuals. 

 

Such a viewpoint can be looked at with some cynicism, however, Courtney puts it succinctly; while 

not the purpose it is ‘almost invariably the effect’.10 The provisions are perhaps more multi-faceted 

than this, with Courtney again observing that section 150 is ‘[o]ne of the most effective ways of 

punishing dishonest or irresponsible directors’.11 Ahern takes a similarly nuanced view, seeing 

restriction as occupying ‘a pre-eminent position in the armoury for the enforcement of directors’ 

duties in Ireland'.12 As such, while section 150 has been given a protective focus by the judiciary, it 

remains far more multi-purpose in reality.  

 

 

2 Scope 

Naturally, restriction is centrally focused on directors of companies. However there are several 

caveats which act to broaden and contort the scope of the provisions when required. As per section 

149 of the 1990 Act, action here applies to any person who acted as a director or shadow director of 

the insolvent company within 12 months prior to the commencement of winding up. The actual 

wording of the section has proven more contrived than this. Courtney is especially critical, regarding 

                                                      
7 ibid [5] (Shanley J). 
8 [2004] IEHC 178. 
9 ibid (Finlay Geoghegan J). 
10 Courtney (n 3) para 28.064. 
11 Courtney (n 3). 
12 Deirdre Ahern, Directors’ Duties: Law & Practice (Thomson Reuters 2009) para 15-01. 
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it as ‘tortuously drafted’.13 Rather than simply referring to insolvent companies, the 1990 Act requires 

proof that the company ‘is unable to pay its debts’ at either the start or during the winding up process. 

Semantics aside, however, this nonetheless zones in on insolvent companies exclusively. While far 

from exceptionally constructed, this has operated to an adequate level thus far.  

 

This focus has been broadly construed to allow for a wide catchment of wrong-doers. The 

interpretation section of the 1963 Act, for example, refers to ‘director’ as including ‘any person 

occupying the position of director by whatever name called’. This mantra is continued in the wording 

and application of section 150 of the 1990 Act, which targets directors de facto, de jure, shadow, 

executive and non-executive.  This author takes the view that this is the most effective approach to 

take in such cases, where the potential for abuse is tantamount. Indeed, without these ‘catch-all’ 

provisions, the true brains behind such operations could go on unperturbed to do further damage at 

other companies. 

This scope has not proven inefficient either, with a number of cases seeing so-called shadow directors 

hit with restriction orders. In Re Gasco Ltd,14 for instance, McCracken J held there was ‘no doubt’ 

that the accused controlled the management of the company in spite of his lack of formal directorial 

appointment.15 In the circumstances, he was found to fall under the scope of section 150. The 

discretion afforded here can also potentially work in the other direction, as seen in Re Kelly Technical 

Services (Ireland) Ltd; Kavanagh v Kelly et al.16 Here, the purported director was found by 

MacMenamin J to have been totally unaware of his apparent appointment as director of the now 

liquidated company. No restriction order was, in turn, handed down despite the requisite forms for 

                                                      
13 Courtney (n 3) para 28.074. 
14 [2001] IEHC 20. 
15 ibid [11] (McCracken J). 
16 [2005] IEHC 421. 
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directorial appointment being signed. As Courtney puts it, the crucial element was that the accused 

did not have the necessary ‘informed consent’ to become a director in the first place.17 

 

An interesting aside is the judicial development of the law to include directors not resident in Ireland. 

This was enunciated by Finlay Geoghegan J in Euroking Miracle (Ireland) Ltd; Fennell v Frost et 

al,18 asserting it would ‘clearly be absurd’ to regard the law as only meaning to apply to directors 

resident within the state.19 This is a useful piece of law which is testament to the broad application 

afforded to restriction proceedings when necessary.  

 

While the legislation here allows for a wide number of persons to be restricted, it should also be 

noted that this is subject to a general time limit of 12 months prior to the winding up of the company. 

As such, any person who ceased to be a director outside of this timeframe will generally not be 

subject to potential restriction. A useful example of this is seen in Re Cavan Crystal Group,20 where 

Murphy J deemed restriction not applicable to one respondent given their resignation over 12 months 

prior to the eventual winding up. While narrowing the overall scope of the provisions, it is hard to 

argue against this being a sensible addition. Rather than chasing every past director, the 12 month 

limit allows for greater focus on directors who, bar the most drawn out of circumstances, are likely 

most responsible for the woes of the company.  

 

Finally, in analysing the scope of restriction, it is useful to look at the locus standi of parties with 

regard applications. Most prominently of course, are liquidators of insolvent companies, who have 

an obligation by law to bring applications for restriction. Proceedings are not limited to liquidators, 

however, with case law and subsequent legislation acting to widen the list of parties who may apply. 

                                                      
17 Courtney (n 3) para 28.078. 
18 [2003] IEHC 15. 
19 ibid (Finlay Geoghegan J). 
20 (HC, 26 April 1996). 
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Early on, as per section 154 of the 1990 Act, receivers of companies could bring restriction 

applications, albeit without the same requirements of reporting to the DCE that beset liquidators in 

such cases.  

 

Despite this, however, the law lacked a conclusive list of who could take action. Given this perceived 

gap in the law, the judiciary acted to fill it. Notable here is Re Steamline Ltd,21 where Shanley J gave 

a wide construction to the existing law. He interpreted the category of people able to bring a 

restriction application as being ‘broadly, the same’ as those who could apply for disqualification, in 

spite of their differing effects.22 In turn, it was held that the creditors of an insolvent company could 

bring, and in this case maintain, a restriction application.   

 

The logic of Shanley J was soon to lose standing, however, with the enactment of section 150(4A) 

and the codification of who may bring restriction applications within it. This allowed liquidators, 

receivers and the DCE to bring restriction applications thus, as Courtney puts it, ‘remedying the 

deficiency in the original’ 1990 Act.23 The effect of this is underlined by Re Document Imaging 

Systems Ltd.24 Here, a director sought to be joined as a party to the liquidator’s application against 

three other directors. This request was denied, however, with Finlay Geoghegan J unequivocally 

stating that section 150(4A) meant that the ‘court has no jurisdiction to permit a person who is not 

the Director of Corporate Enforcement, a liquidator or receiver’ to be an applicant in such actions.25 

While the practical result of these developments is to limit the scope of the overall restriction 

provisions, the ensuing certainty from these changes is a worthwhile payoff.  

 

                                                      
21 [1998] IEHC 102.  
22 ibid [3] (Shanley J). 
23 Courtney (n 3) para 28.089. 
24 [2005] IEHC 250. 
25 ibid (Finlay Geoghegan J). 
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3 Effects 

The effects of restriction have proven similarly broad. The immediate consequences, however, are 

very much mandatory in nature. Section 150(1) of the 1990 Act, for example, states that restriction 

will apply ‘for a period of five years’.  Commenting on this in Business Communications, Murphy J 

surmised that ‘the Court has no discretion to impose a lesser restriction’.26 As we will see later, this 

is almost in direct contrast with the disqualification provisions of section 160 of the 1990 Act, which, 

somewhat contradictorily, allow a level of discretion with regard length of application. Murphy J did 

note that ‘some concerns’ existed regarding the ‘lack of flexibility’ in section 150, but saw fit not to 

expand further.27 

 

Much like the purpose of the framework, though, the restriction period is not quite as inflexible as it 

may initially seem. As Cahill notes, the effects of restriction ‘may be tempered by a number of 

factors’.28 Section 150(1) states that a person restricted under the Act may not act as ‘a director or 

secretary’ or involve themselves in the ‘promotion or formation’ of a company. By no means, 

however, does this absolutely prevent a restricted person from playing a role within a company, nor 

restrict them from acting as an auditor, receiver or liquidator or examiner in the time frame. 

Furthermore, the Act sets out a number of capital requirements in section 150(3) which, when met, 

allow a restricted person to effectively circumvent the order. In the case of a plc, a fully paid up in 

cash capital of at least €317,440 is required, with all other types of company requiring the lesser sum 

of €63,487. Fennelly J has previously voiced criticism of this leeway, stating in Re Verit Hotel and 

Leisure (Ireland) Ltd 29 that ‘the severity of the restrictions mandated by the section is significantly 

ameliorated by section 150(3)’.30 Although additional requirements are placed on companies in such 

                                                      
26 Business Communications (n 5) (Murphy J).  
27 ibid (Murphy J). 
28 Nessa Cahill, Company Law Compliance and Enforcement (Tottel 2008) para 19.006. 
29 [2001] IESC 74. 
30 ibid [4] (Fennelly J). 
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circumstances, it nonetheless serves to undermine the strictness of the provisions. Indeed, Murphy J 

observed in Business Communications that ‘[i]t would seem that the more serious penalty which the 

restraining order imposes is the stigma which attaches as a result of the making of the order’.31 

 

Ahern has also raised the point that the capitalisation requirements are rather uneven in their 

application in that it ‘impacts differently on those with ready access to capital as opposed to those 

who struggle to meet the capitalisation requirement’.32 Quite simply, restriction could impact far 

more harshly upon directors of small businesses in comparison to those of large companies or with 

pre-existing capital reserves, regardless of the scale or severity of their actions. As Ireland continues 

to grow and court further international commerce, this could be a constructive area to reform and 

refine.  

C DISQUALIFICATION 

In spite of the various links it shares with restriction, the disqualification of directors per section 160 

of the 1990 Act has grown in a distinctive manner. In broad terms, disqualification is seen as an 

altogether stricter provision than that of restriction. Section 159 of the 1990 Act sets down the 

parameters of disqualification, preventing persons from acting as an ‘auditor, director or other officer, 

receiver, liquidator or examiner or be in any way, whether directly or indirectly, concerned or take 

part in the promotion, formation or management of any company’. From this alone, the enhanced 

severity is evident. While restriction stays more squarely in the remit of directors, disqualification 

aims to prevent a wider spectrum of potential roles within a company. Similarly, while capitalisation 

requirements can be met to allow a restricted party to continue to partake in company dealings, no 

such exceptions exist for disqualified parties. Ahern regards this as ‘comprehensive in its effect’, 

with the disqualification applying regardless of how ‘the company he may wish to participate in is 

                                                      
31 Business Communications (n 5) (Murphy J). 
32 Ahern (n 12) para 15-248. 
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capitalised’.33 The greater force inherent in disqualification was espoused by the courts from an early 

point. In Business Communications Murphy J described it as ‘constituting an appropriately severe 

sentence for conduct which is manifestly more blameworthy than merely failing to exercise an 

appropriate degree of responsibility’ in their capacity as a director.34 Finally, it is worth noting the 

discretion afforded to judges in disqualification proceedings. While section 150 sets down a 

mandatory 5 year period of restriction, section 160(2) allows the court to set down disqualification 

for ‘such period as it sees fit’. In theory, then, the potential for exceptionally long disqualifications 

is very real. These facts, and more, will be returned to in greater detail in due course.  

As divergent as the effects of restriction and disqualification are, so too are their origins. Wherein 

restriction can easily be traced back to the 1990 Act, the concept of disqualification has existed in 

some form or another for a much longer time. Section 184 of the 1963 Act, for example, allowed 

courts to disqualify persons from being directors when convicted on indictment of any offence 

connected with the management of the company or involving dishonesty or fraud. While later 

replaced by the 1990 Act, this clearly demonstrates an eye by the legislature towards overarching 

corporate enforcement provisions.  

 

In spite of this, it would seem the beginnings of the disqualification procedure were largely 

disappointing. Courtney puts some degree of focus on this remarking that while a greater number of 

disqualifications were anticipated with the enactment of the 1990 Act, the ‘expected increase never 

materialised’.35 The Gallagher Company Law Review Group were particularly damning of this, 

noting a single digit figure of disqualifications in 1994 and subsequently making a number of 

recommendations to rectify this problem. Interestingly, and picked up upon by commentators such 

as Courtney, the Group regarded disqualification as being more suited to combating the purported 

                                                      
33 Ahern (n 12) para 16-02. 
34 ibid (Murphy J). 
35 Courtney (n 3) para 28.148. 
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‘phoenix syndrome’ than restriction.36 Elsewhere, it was also advised that a dedicated executive body 

be formed to apply, when appropriate, for disqualification, with liquidators and receivers obliged to 

report potential cases to them.  

 

Since then, a number of further developments have occurred. With the publication of the McDowell 

Group Report and the enactment of the 2001 Act, some of the Gallagher recommendations have been 

acted upon. Chief amongst these would seem to be the Director of Corporate Enforcement stepping 

into the role envisaged by the Gallagher Report, albeit with arguably more diverse and 

comprehensive functions. One need only look at the figures to see the benefits. While the Companies 

Report 1999 noted only two disqualifications as of the 31st of December 1999,37 the Companies 

Registration Office 2012 Report found a staggering 3,908 disqualified up until the same date of that 

year.38 With the recent enactment of the 2014 Act, further revisions in this area are likely. 

  

1 Purpose 

The purpose and principles surrounding disqualification are a useful starting point in any analysis 

here. Much like restriction, protection of the public has been well established as a principal aim of 

disqualification provisions. Ahern presents this mantra as meaning that ’if there is no present danger 

to the public, a disqualification order may not be justified’.39 While perhaps taking a reductive view 

of the consideration of previous actions in such proceedings, it serves as a useful rule of thumb when 

assessing the case law. The natural corollary of this is that it is not intended to be a punitive act. 

Some, such as Forde and Kennedy have, however, observed that one of the ‘earliest declared 

objectives’ of the disqualification provisions were to ‘strike out’ at supposed ‘rogue directors’.40 

                                                      
36 ibid, para 28.148. 
37 Department of Enterprise, Trade and Employment, Companies Report 1999 (2000) 45. 
38 Companies Registration Office, Companies Registration Office Report 2012 (2013) 34. 
39 Ahern (n 12) para 16-62. 
40 Michael Forde and Hugh Kennedy, Company Law (4th edn, Thomson Round Hall 2007) para 5-41. 
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While possibly overly aggressive in the context, this serves to demonstrate, once again, how evasive 

a singular purpose here can be.  

 

A pertinent re-emphasis of this protective purpose is seen in Re Kentford Securities,41 wherein Peart 

J held that section 160 ‘is not punitive in nature, but rather protective of the community’.42 Of 

particular relevance in this field is Re Lo-Line Electric Motors Ltd,43 an English case involving the 

then applicable Companies Act of 1985. Browne-Wilkinson VC laid down an authoritative statement 

of the law, holding that ‘the primary purpose of s300 [the disqualification proceedings per the 1985 

Act] was to protect the public against future conduct of companies by persons whose past records as 

directors of insolvent companies showed them to be a danger to creditors and others’.44 Consideration 

was also given to what sort of behaviour may justify making such an order. ‘Ordinary commercial 

misjudgement’ in itself, for example, was deemed insufficient to justify an order on its own.45 A lack 

‘of commercial probity’ in the actions complained of or, indeed, an ‘extreme case of gross negligence 

or total incompetence’ could suffice, though.46 These principles have since been adopted in Ireland 

in the context of both restriction and disqualification, the latter occurring in Re Wood Products 

(Longford) Ltd.47 A cautionary note was sounded by Fennelly J here, however, wherein he was 

reluctant to accept these principles as an exhaustive statement of what encompasses unfitness.  

 

It is arguable, however, that the preventative nature of disqualification flies in the face of other 

elements of the courts’ approach. Differing views are commonplace within the jurisprudence, leading 

to some operational difficulties. Murphy J, for example, has previously warned of ‘the danger of 

                                                      
41 [2007] IEHC 1. 
42 ibid (Peart J). 
43 [1988] Ch 477. 
44 ibid (Browne-Wilkinson VC) 477. 
45 ibid (Browne-Wilkinson VC) 487. 
46 ibid (Browne-Wilkinson VC) 486. 
47 [2005] IEHC 41. 
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hindsight and the illusion of synoptic vision’ in Re National Irish Bank: Director of Corporate 

Enforcement v Brennan.48 Elsewhere, though, we see a broader analysis employed. In Re National 

Irish Bank: Director of Corporate Enforcement v Byrne49 the Supreme Court placed particular focus 

upon the respondent’s conduct during the entirety of his reign at the company. The Court of Appeal 

has weighed in here in a similarly confusing manner. In Re Barings plc50 it was held that ‘the court 

is concerned only with the respondent’s conduct in respect of which complaint is made set in the 

context of his actual management role in the company’.51 In turn, it is difficult to pinpoint the precise 

scope of the courts’ analysis. 

 

Elsewhere, in the English case of Re Westmid Packing Services Ltd,52 Woolf MR observed that, in 

such situations, ‘other factors come into play’ such as the ‘deterrent element in relation to the Director 

himself and a deterrent element as far as other Directors are concerned’.53 This was subsequently 

quoted with approval by McGovern J in Director of Corporate Enforcement v Stakelum.54 Later, in 

Director of Corporate Enforcement v McGowan,55 Fennelly J accepted the validity of deterrence as 

a purpose of making an order here.56 As such, while protection of the public may be held in high 

regard, the practical effect of the jurisprudence is to give a number of other factors some degree of 

importance also. 

 

In looking to reform this area, this author believes clarification by either the judiciary or the 

legislature could be hugely beneficial. While by no means fatal to the law as is, a greater degree of 

certainly would be inherently preferable to the existing framework. Having said this, the courts have 

                                                      
48 [2008] IEHC 132 [20] (Murphy J). 
49 [2009] IESC 57, [2010] 1 IR 222 (Byrne). 
50 [2000] 1 BCLC 523. 
51 ibid [35] (Morritt LJ). 
52 [1998] 2 All ER 124. 
53 ibid (Woolf MR). 
54 [2007] IEHC 486. 
55 [2008] IESC 28. 
56 ibid [25] (Fennelly J). 
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seen fit to group these considerations together more readily as recently as 2013. In Permanent TSB v 

Skoczylas,57 Cooke J went on to consider and consolidate the various factors at play in this area. He 

commented that disqualification served the ‘public interest by deterring dishonesty, fraud and 

misconduct in the management of corporate affairs’.58 Furthermore, he went some way towards 

harmonising the co-existing retrospective and preventative elements of the provisions, noting that 

the ‘essential function’ of them was ‘protecting the public interest by excluding individuals from 

involvement in the offices or management of companies in the future by reason of misconduct, fraud 

or other dishonesty for which they have been responsible in the past’.59 Despite not providing a 

wholly conclusive statement of the law here, this is still a useful tool in ascertaining the more pressing 

aspects of decision making in disqualification applications.  

 

An interesting conceptual aside is whether or not disqualification infringes upon the constitutional 

rights to earn a livelihood and to one’s good name. The former has been enunciated in a number of 

cases, such as Blake v Attorney General 60 and Attorney General v Paperlink.61 While an 

unenumerated right per Article 40.3.1 of the Constitution and, therefore, not absolute by any means, 

this still serves as a curious counterpoint to section 160. The right to one’s good name is more 

explicitly guarded by the Constitution in Article 40.3.2. In spite of this, however, such arguments 

have received short shrift from the judiciary. Murphy J was quick to reject such an application on the 

basis of these rights in Re National Irish Bank Ltd; Director of Corporate Enforcement v Seymour.62  

Here, he stated that disqualification was ‘not penal in nature’ but rather ‘an indication of a lack of 

commercial probity in relation to the management of a company’.63 A distinction was also drawn 

                                                      
57 [2013] IEHC 42. 
58 ibid [11] (Cooke J). 
59 ibid [36] (Cooke J). 
60 [1981] IESC 1. 
61 [1983] IEHC 1. 
62 [2007] IEHC 102 (Seymour). 
63 ibid [11.11] (Murphy J). 
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between the position of director, simply a ‘mode of earning a livelihood’ as per Ahern,64 and a trade, 

vocation or other profession which may actually fall under the scope of these rights. In spite of this, 

some leeway has subsequently been given in this sphere. Denham J, presiding over Director of 

Corporate Enforcement v Byrne,65 has suggested that courts can take the effect disqualification may 

have on a professional person in disqualification proceedings. With Macken J concurring, one can 

conclude that a reasonable amount of authority can be attached to this.66 Certainly, it would seem 

sensible to allow some consideration of this given the ultimately harsh effects of the order. Allowing 

this any more influence than it currently holds, however, would be in this author’s view, a potentially 

dangerous prohibitive move.  

  

2 Effects 

A consistent theme within disqualification is that it would seem far more onerous than the 

corresponding restriction provisions. While discretion as to whether or not something warrants 

disqualification is somewhat fictitious in operation, this is far from the case with regard the period of 

disqualification set down. The two forms of disqualification in operation, discretionary and deemed, 

have tended to diverge from each other in many ways and this area is no exception. Section 160(2) 

denotes that discretionary disqualification may be set down by the court ‘for such period as it sees 

fit’. Only one real exception exists to this, what with section 160(1)(a) requiring a mandatory period 

of 5 years disqualification for persons convicted of fraud or dishonesty. At first glance this would 

seem an unduly large concession to the courts. However, much like the supposed purpose of 

disqualification, this is not an inflexible precept. Indeed, commentators such as Ahern acknowledge 

the existence of ‘some broad indicative principles’ to help in the exercising of this discretion by the 

courts.67  

                                                      
64 Ahern (n 12) para 16-69. 
65 Byrne (n 49) [37] (Denham J). 
66 ibid (Macken J). 
67 Ahern (n 12) para 16-198. 
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With longstanding links to the Irish legal system, the corresponding UK provisions are of some 

persuasive value. Some difficulty is noted, however, with Courtney referring to issues arising with 

how disqualification periods set down by the English courts have ‘varied greatly’.68 Some attempt at 

standardisation occurred with the judgment in Re Sevenoaks Stationers (Retail) Ltd,69 Dillon J 

breaking down the 15 year limit imposed by the UK Company Directors Disqualification Act 1986. 

He held that a period over 10 years was reserved for particularly serious cases, those from 6 to 10 

years applying to serious but not top bracket worthy cases and 2 to 5 years applying to cases which 

are, relatively speaking, not that serious.70 Continuing to apply in England, this approach has seen 

some use here, notably in Re CB Readymix Ltd 71 Courtney does point out, however, that the same 

level of clarity as to the maximum period does not exist in Ireland as it does in the UK.72 

 

Other Irish cases have taken the time to consider the issue of the period of disqualification in more 

intricate detail, with Re Clawhammer Ltd 73 particularly noteworthy. Finlay Geoghegan J considered 

a number of factors to be a relevant here, including evidence put forward by the respondent as to 

their role in the company and the effect disqualification may have on them, such as their ability to 

earn a livelihood.74 Drawing a comparison between the possible options of restriction and 

disqualification, she concluded that, when a respondent has failed to put forward any evidence 

relating to the issue, it is unlikely that disqualification for less than 5 years will be seen as more 

onerous than a five year restriction.75 Disqualification was later ordered for one year, with one 

respondent arguing this very point. The reasoning invoked in this case has seen later approval in 

                                                      
68 Courtney (n 3) 28.199. 
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72 Courtney (n 3) para 28.199. 
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cases such as Director of Corporate Enforcement v D’Arcy.76 The conflict between the two potential 

sanctions has also been addressed in other case law.  In Re Barnroe Ltd,77 for example, O’Leary J 

unequivocally stated that disqualification will always ‘be seen in the business community as a far 

greater sanction than restriction’.78 As such, when it comes to the lower end of the time spectrum, it 

would appear difficult to precisely distinguish the severity of both provisions.  

 

More recently, some attempt at formalisation in line with that seen in England has been observed. In 

Director of Corporate Enforcement v Collery,79 Finlay Geoghegan J broke disqualification down to 

a number of propositions. With regard the period of disqualification, she remarked that it should 

‘reflect [...] the gravity of the conduct’ making said director unfit to be concerned with management 

of a company, contain ‘deterrent elements’ and not exceed 10 years bar in ‘particularly serious 

cases’.80 Finally, she deemed it correct to first assess the appropriate period at face value and, only 

then, ‘take into account mitigating factors’ before setting the finalised period.81 An example of this 

practically applied is seen in Director of Corporate Enforcement v Seymour.82 Here it was agreed 

that a high starting point, in this case 12 years, was fitting in particularly serious cases. On 

considering a number of mitigating factors, this was reduced to a final order for 9 years.  

 

Putting it bluntly, the law associated with periods of disqualification in Ireland is distinctly uneven. 

While some discourse has taken place amongst academics and the judiciary, we lack the same 

established standardisation of procedure evident in the UK. Although some general principles have 

been applied, this author would take the view that either the judiciary or legislature would be well 
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advised to move towards greater formalisation of this area. As it stands, the uncertainty hanging over 

disqualification would seem to have manifested into fear, with the courts unwilling to grant 

applications barring the most exceptional and clear of circumstances, as demonstrated by the 

relatively low number of disqualification orders made since its inception. Addressing this could prove 

a major step in establishing a more widespread, effective framework of disqualification. 

 

D REFORMS 

As noted from the preceding analysis, restriction and disqualification have not existed in a vacuum. 

The law surrounding corporations in Ireland has developed into an integral part of the Irish legal 

sphere and, in turn, cannot afford to remain static in the face of increased societal relevance. With 

this, the law of companies here has been subject to a wide array of amendments, developments and 

reforms. 

 

Since the enactment of the 1990 Act, bringing with it the relevant practises of restriction and 

disqualification, seven Acts falling under the ‘Companies’ heading have been enacted.83 While 

mostly irrelevant to the topic at hand, this is nonetheless indicative of some willingness by the 

legislature to update and improve the foundations of Ireland’s corporate landscape. Where 

appropriate, these provisions will be looked at in detail, charting their progression over this period of 

time but also with a critical perspective. Particular consideration will be given to the 2014 Act, a 

crucially important piece of legislation. Ideally, this will also involve an inherent critical analysis, 

enunciating the possible positive but also negative effects this Act may have. With the pervasive 

importance of reform in the legal sphere, this acts as a vital part of this piece. 

 

                                                      
83 Companies (Amendment) Act 1999, Companies (Amendment) (No 2) Act 1999, Company Law Enforcement 

Act 2001, Companies (Auditing and Accounting) Act 2003, Companies (Amendment) Act 2009, Companies 

(Amendment) Act 2012, Companies Act 2014. 
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E LEGISLATIVE DEVELOPMENTS 

Undoubtedly the most conspicuous piece of company legislation, both in terms of restriction and 

disqualification and more generally, since the 1990 Act and prior to the 2014 Act, is that of the 

Company Law Enforcement Act 2001. While others, such as the Companies (Amendment) (No. 2) 

Act 1999, tend to dedicate some time to possible corporate offences and their corresponding 

compliance and enforcement actions, only the 2001 Act deals with restriction and disqualification in 

significant detail. This Act introduced a number of elements that have since become vital to not only 

the aforementioned provisions but the body of corporate law as a whole. 

 

Permeating through this Act is the ODCE. Already touched upon in earlier sections of this piece, the 

DCE, and the overarching position it occupies, were created by section 7 of this Act. Section 12(1) 

of the 2001 Act, in turn, sets out the functions of this office. Primarily, the DCE is tasked with 

enforcing and ensuring compliance with the Companies Acts. On top of this, investigative and 

supervisory roles over certain activities are also prescribed. The DCE is, in essence, totally focused 

in his role upon the Companies Acts and the adherence to them. In turn, while potentially registered 

under the same Acts, the activity of bodies such as banks and charitable organisations is outside the 

remit of the DCE. 

 

With the establishment of the ODCE come a number of additions to the restriction and 

disqualification sphere. The first such change is seen in section 40 of the 2001 Act, wherein the DCE 

is afforded broad powers, when he ‘has reason to believe that a director of a company is an 

undischarged bankrupt’, to compel the production of certain relevant documents. To date though this 

has not proven to be even somewhat prevalent, if at all. On further application from the DCE, on the 

back of such disclosure, the company director in question may be compelled to appear before the 

court and answer questions on oath ‘pertaining to the content of the statement’. This section 
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subsequently provides for disqualification, should the director be found to be an undischarged 

bankrupt, or another offence, should they fail to comply with the disclosure requirements. This being 

said, this legislation does occupy a sensible role that was unfulfilled before the 2001 Act. Prior to 

this, the 1990 Act rendered undischarged bankrupts who acted as directors liable to disqualification 

orders only if convicted for such behaviour.84 The 2001 Act bypasses much of the lengthy 

proceedings here by establishing that such an application may be made by the DCE without the prior 

requirement of conviction. I would contend that this adds some much needed teeth to this ground, 

without which the undischarged bankrupt may remain undiscovered or unperturbed by 

disqualification should the relevant court proceedings run on. 

Elsewhere, more straightforward administrative changes are seen. Section 41(1)(c) of the 2001 Act 

inserts section 4A into the original restriction proceedings, lending liquidators, receivers and the DCE 

the authority to make restriction applications. Courtney views this as ‘remedying the deficiency’ in 

the original 1990 Act,85 as noted in Re Steamline Ltd.86 Here, Shanley J granted standing to creditors 

to bring a restriction application. Given the lack of specification as to who may actually apply for 

such an order, he instead interpreted the persons who may apply for restriction orders under section 

160(4)(b) as ‘broadly, the same category of persons who would have an interest in seeking an order 

for restriction of a director’.87 One must presume, then, that the explicit statement of locus standi in 

the 2001 Act serves to reverse this element of the decision.  Alongside this, section 41 instigates 

changes to the monetary requirements of section 150. Touched upon in earlier analysis, restriction 

provides that ‘restricted companies’, those which have a restricted person involved, must meet a 

number of requirements in order to continue trading while subject to restriction. On enactment, this 

entailed needing a fully paid up share capital of at least £100,000 for public limited companies and 

£20,000 for ‘any other company’. This was increased substantially by the 2001 Act, raising this to 
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£250,000 and £60,000 respectively, with both sums still standing, albeit adjusted for the introduction 

of the euro in 2002. 

Given the inherent links between both provisions, the 2001 Act naturally entails a number of 

amendments, changes and reforms to the existing disqualification legislation alongside those made 

to the corresponding restriction framework. The main bulk of these additions are seen in section 42 

of the 2001 Act, although even these are connected to other parts of the statute. 

 

The first segment of the Act allows for the disqualification of directors with regard to foreign 

disqualification and their conduct in relation to it. Section 42(a) inserts section 160(1A) into the 1990 

Act, which has a two-fold effect. First of all, this provides that deemed disqualification will be 

incurred by a person if they fail to notify the registrar of companies, on change of directors, that they 

are disqualified in a foreign jurisdiction and provide other such details required by section 3A of the 

Companies (Amendment) Act 1982 and section 195 (8) of the 1963 Act. While this may lead to 

significant penalties and prosecution for acting while disqualified per sections 161 and 163 of the 

1990 Act, there remains a gap in the legislation. Effective policing of this may be more difficult to 

attain than by simply enacting further legislation, however. The 2001 Act also introduced a number 

of additional grounds for discretionary disqualification. Added by section 42(b)(ii) of the Act, these 

provide for disqualification of parties whom; have been found guilty of two or more offences of 

failing to keep proper books of account; have been director of a company which has been struck off 

the register and those who have been disqualified in another jurisdiction. Following this comes 

section 160(2)(h), which entails that being a director of a company struck off the register of 

companies may suffice as a ground for disqualification. As above, a degree of ambiguity seems to 

run through the manner in which such orders are executed. A prominent example of this is the fact 

that it is simply required that the person subject to the disqualification be a director at the time the 

letter, sent as per s 12 of the Companies (Amendment) Act 1984,  is dispatched. Cahill contends quite 
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correctly that this ‘leaves open the possibility that a person who was a director when the section 12 

letter was sent, but who resigned before the company was struck off, may face disqualification’.88 

The final addition here, much like the corresponding amendment to deemed disqualification, relates 

to disqualification handed down in a foreign state. Rather than acting independently these two 

provisions tend to interact and even support each other when necessary. Such an order may be made 

regardless of whether the party in question is deemed to be disqualified per section 160(1A) of the 

1990 Act. In practice, if both types of disqualification are ordered the one under deemed grounds will 

cause the person in question to be disqualified for the unexpired portion of the foreign 

disqualification. Only after this will the period set down as per the discretionary grounds begin to 

apply. As such, there is a very real chance that the final period of disqualification here will be quite 

substantial. The courts would seem to have a sizeable degree of discretion here generally. 

 

The final additions made to section 160 by the 2001 Act come in the form of amendments to section 

160(9). This subsection provides that a person may be subjected to a disqualification order on 

grounds ‘which are or include matters other than criminal convictions’ regardless of whether or not 

the person may be made liable criminally for said actions. Serving as an addendum to this the 2001 

Act grants, per section 160(9A), courts the ability to consider the imposition of restriction as an 

alternative here should it deem disqualification insufficiently justified. Alongside this, section 

160(9B) empowers the courts to order a person either disqualified or restricted here to cover the costs 

of making the application and where appropriate the various investigative costs incurred. Of all the 

amendments here this is likely the least eminent. It contributes minor but sensible changes to the 

existing legislation. 
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Outside of the explicit section 150 and 160 additions, several other references to restriction and 

disqualification are added by way of the 2001 Act. Section 371 of the 1963 Act, for example, is 

amended to include both as penalties which will not be prejudiced by the operation of the provision. 

Section 56(2) of the 2001 Act also makes for interesting reading, obliging liquidators of insolvent 

companies to make applications for the restriction of each director involved between 3 and 5 months 

after submitting their reports to the ODCE. However, this may be avoided should the DCE relieve 

the liquidator of this obligation. 

As one the most prominent piece of amendatory legislation to arise with regard restriction and 

disqualification to date, the 2001 Act can thankfully be looked upon positively. Although far from 

revolutionary, the Act has led to sensible and astute changes to the existing framework. Some 

commentators such as Cahill, noted above, are a little more cautious in their appraisals, with 

particular trepidation felt with regard the construction of these amendments. Outside of some obtuse 

interpretation being given to elements such as the newfound grounds of discretionary 

disqualification, I take the view that these fears are unlikely to come to fruition. As a whole, one can 

take mostly positives away from the various amendments and reforms at play. 

 

F THE COMPANIES ACT 2014 

While the Irish legal system has not been inundated with corporate reform over the years, the most 

recent financial crisis acted to force the hand of the legislature. Although far from excessively quick 

in execution, what followed was the presentation of the Companies Bill 2012 and its later enactment 

as the 2014 Act. In short, the 2014 Act serves to consolidate and codify the existing law in this area. 

With this, the aim is to establish a solid body of law to act as the foundation for all corporate legal 

matters for many years to come. 
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Such legislation is by no means a new concept, however. Similar reform was conceived in 1998 with 

the publication of the McDowell Group Report, wherein it was recommended that the legislature 

‘incorporate the provisions of the existing Companies Acts and the substantive company law now set 

out in regulations’ and consolidates them in ‘one single comprehensible companies code’.89 The 

long-standing consideration of these issues is testament to the crucial importance of corporate law in 

both the legal and financial spheres in Ireland. Summarising the provisions for the Companies 

Registration Office, Courtney espouses the benefits of these structures, remarking that the ‘private 

company has been the work-horse of commercial life in Ireland since that form of registered company 

was first permitted under the Companies Act of 1907’.90 The regard for such provisions is noted in 

numerous facets of the Irish legal framework, with the Minister for Jobs, Enterprise and Innovation 

Richard Bruton referring to it as a ‘landmark legislative project’ and ‘the largest substantive Bill in 

the history of the State’.91 Evidently, then, the potential importance of the Act with specific regard 

to the existing section 150 and 160 provisions is huge.  

 

This potential is particularly evident when one considers the appropriate enforcement statistics. The 

Annual Report for 2013 by the ODCE states that a total of 222 restrictions and 34 disqualifications 

were made in Ireland in 2013, either on the back of liquidator or ODCE applications to the courts.92 

Over the past decade, the figures here have tended to remain at a similar level. Comparative figures 

from the UK disqualification regime have proven much higher, with a total of 1208 disqualifications 

in the 2013/2014 period.93 While factoring in various size and population disparities is necessary, 
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this nonetheless raises questions as to how effective the Irish system is. Certainly there is an argument 

in favour of more pro-active enforcement leading to a strong dissuasion of director misbehaviour.   

 

This being said, it is difficult to ascertain accurately whether enforcement statistics here are 

reassuringly consistent or evident of an underperforming framework. Looking at these figures in 

isolation, one could easily conclude that either system is superior to the other. Given the minute 

details necessary to properly consider such a question, the issue of reform becomes particularly 

important. This allows us to consider whether minor tweaks or widespread changes, such as a shift 

to the disqualification only approach in the UK or the aggressive stance towards abuse of the phoenix 

syndrome in Australia, are warranted. 

 

Speaking more generally, the 2014 Act introduces and refines numerous elements of the law relevant 

to existing and would-be directors. More stringent requirements will be asked of potential directors, 

with bodies corporate and persons under the age of 18 amongst those no longer able to hold the 

position of director of a company. The practical effect of this, in this author’s view, is to increase the 

accountability and visibility of directors in the corporate structure while simultaneously preventing 

token directorships being availed of as a ‘front’ for others. Such moves are broadly sensible and can 

only serve to tighten up the existing corporate framework. 

 

Given the focus of this piece, however, the main body of analysis will focus in on how restriction 

and disqualification are affected by the Act. This will be divided into two distinct sections, addressing 

the substantial issues of fiduciary duties and the additions to restriction and disqualification 

provisions within the Act itself. 
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1 Fiduciary Duties 

In practice, the ways in which the new Act interacts with restriction and disqualification varies in 

both the scope of application and the actual change it instigates. Most prominent, perhaps, of all of 

these alterations is the codification of directors’ fiduciary duties by the Act. Alongside this are 

provisions which ensure the consistent application of duties and responsibilities across all types of 

directors, whether officially appointed, de facto or shadow. The fiduciary duties set out in the Act 

are as follows: 

- to act in good faith in what the director considers to be the company’s interests; 

- to act honestly and responsibly; 

- to act in accordance with the company’s constitution and to exercise powers only for lawful 

purposes; 

- not to use company property for own or others’ use unless approved by the members or the 

constitution; 

- not to fetter discretion unless permitted by the constitution or entered into in the company’s 

interests; 

- to avoid conflicts of interest unless released by members; 

- to exercise care, skill and diligence; and 

- to have regard to the interests of members. 

Significantly, this is the first time these duties have been set out in a statutory manner. Prior to this 

they had remained, at best, imprecisely set out by way of common law. Nonetheless, these have been 

alluded to in prior judgments of the courts. In Re Tralee Beef and Lamb,94 Finlay Geoghegan J in the 
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High Court went some way toward placing them in a position of prominence in the Irish framework, 

stating that ‘directors owe duties to the company, which are normally divided into duties of loyalty 

based on fiduciary principles’ at common law.95 Ahern theorises that this ‘led to a renewed focus on 

these duties’ for some time in litigation here.96 In Re Cooke’s Events Co Ltd (In Liquidation); 

Kavanagh v Cooke,97 MacMenamin J had particular regard to the failure to comply with the fiduciary 

duty to avoid a conflict of interest with the company in granting the restriction order. Similarly, in 

Re 360Atlantic (Ireland) Ltd (In Receivership and In Liquidation); O’Ferral v Coughlan,98 the 

fiduciary duty to act in the interests of the company played a contributory role in the eventual granting 

of restriction orders against the directors involved. This trend was short lived, however, and on appeal 

to the Supreme Court in Re Tralee Beef and Lamb,99 it was deemed inappropriate to have lent such 

weight to common law duties in restriction proceedings. Of particular relevance was the grave stigma 

and reputational damage such an order carries. Ahern, writing before the 2014 Act was anything 

more than a concept, contends that this ‘has put in doubt the appropriateness of the High Court 

continuing to have regard to the equitable and common law duties in a restriction application’.100  

 

Some confusion, then, must be said to arise by the subsequent codification of duties in the Act. If 

considering these somewhat illusory concepts is deemed inappropriate, cementing them within the 

legislation only a few years later appears quite contradictory. It would seem, though, that much of 

the reasoning employed by the Supreme Court in Re Tralee Beef and Lamb was based on the fact 

that the fiduciary considerations only arose relatively late in the case without prior evidential 

recognition of them. Conceivably, then, codification could be said to more accurately reflect the 

attitude of the courts. In doing this, the hands of the judiciary are no longer tied in an operational 
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sense with regard common law duties. While the actual practical implications of this facet of the 

2014 Act are yet to be seen, one must presume that they will be largely positive. In consolidating a 

line of thinking previously adopted by the courts while simultaneously providing them with greater 

options and considerations, this could prove a great boon to the Irish corporate scene.  

 

The application of this codification in relation to disqualification is perhaps a little more nuanced in 

its execution however. Section 160(2)(b) of the 1990 Act provides that a person may be liable for 

disqualification if they are proven to have acted in ‘breach of duty’ in their capacity as ‘promoter, 

officer, auditor, receiver, liquidator or examiner of a company’. As such, there is already a partial 

deference to the broad concept of ‘duties’ in the original legislation. Much of the case law, likely due 

to the inclusion of ’guilty’ in the wording of the section, has tended to concentrate on statutory duties. 

Nonetheless, as the volume of litigation has grown so too has the acceptance of common law duties 

as a viable ground here. In Re National Irish Bank Ltd; Director of Corporate Enforcement v 

Brennan,101 it was submitted that the director in question had breached his common law duty to 

exercise skill, care and diligence. Although the application was rejected on grounds of insufficient 

evidence, support for this as a valid basis for disqualification was given. Murphy J did note however 

that the consideration of these duties will vary depending on a number of other factors, such as the 

size of the company in question, the standard of skill the director was held to or perhaps, as noted 

in Re Barings Plc,102 the level of remuneration received.103 The greater the size of these factors the 

greater the level of responsibility that will likely be attached to the director.104  

 

Theoretically, utilisation of these fiduciary duties in a disqualification setting may be more likely 

given that interpretation of existing legislation lends them some basis in the law as it stands. With 
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less operational absurdities obstructing their use relative to the corresponding restriction 

considerations, the codification of duties here could prove roundly positive. If one misgiving were to 

exist, it would be the potential limitations of providing a comprehensive list of these duties via 

legislation. The 2014 Act does, however, establish that the list of fiduciary duties is by no means an 

exhaustive one. As such, an appreciable level of interpretation is wisely left to the judiciary. 

 

While some questions have been raised of the new framework, I would contend that the overall result 

is a favourable one. In codifying factors which have remained dormant for some time, greater 

relevance is afforded to them. Brian Cheffins strongly espouses the remedial benefits of this in a 

wider sense, stating that ‘fiduciary duties provide an incentive to managers to act consistently with 

shareholders' interests’.105 Ahern is somewhat more cynical, remarking that the ‘deterrent effect may 

be lessened by perceived hurdles to enforcement’.106 Giving a legislative basis to these longstanding 

duties then is vital. Doing this while allowing a degree of leeway to the judiciary essentially pairs the 

benefits of a wide, interpretive approach with those of a more formalised one. This also remedies a 

perceived disconnect between legislature and judiciary, smartly amending the law in line with learned 

judicial opinions. While relatively minor in the context of the 2014 Act in its entirety, such drafting 

could suggest a more thoughtful and judicially deferent approach to law making in the future. With 

drafting issues continuing to arise in 2015, as seen in Bederev v. Ireland107 most recently, the benefits 

of this could prove substantial.  
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As of yet, it is difficult to determine whether codifying previously common law duties will be an 

effective balancing of approaches or an idealist attempt at the best of both worlds. Nevertheless, as 

it stands, this author takes the view that it appears a well measured approach towards directors’ duties. 

 

G ADDITIONS TO THE RESTRICTION AND DISQULIFICATION FRAMEWORK 

Elsewhere, the Companies Act also provides alterations which apply more directly to existing 

restriction and disqualification provisions. Compliance and Enforcement mechanisms are all 

gathered under the general header of Part 14 of the Act, a move Courtney describes as ‘consistent 

with a stricter and more transparent approach in these areas’.108 A cursory glance at the Act 

emphasises a move towards increased efficiency of operation, allowing for more stringent 

requirements but also streamlining proceedings where possible. 

 

The first such addition to the law in relation to restrictions is that it must be proven by the directors 

in question that they have complied, as far as could reasonably be expected, with the liquidator in the 

operation of the winding-up. Section 820(2)(b) adds this to the existing provisions of section 150, 

which originally required only for the director subject to the application to have acted ‘honestly and 

responsibly’ with no other ‘just and equitable’ reason for granting the application present. This would 

seem a marked departure from previous provisions, which included an alternative defence of having 

been appointed to the position by a financial institution or venture capital company in the execution 

of their functions. For all intents and purposes, this would seem designed to impose more strenuous 

checks and balances on directors particularly with regard their conduct after entering liquidation. 

While much of the law has focused on either the 12 months immediately prior to liquidation or the 

entirety of the director’s reign, some scope for misbehaviour still exists in the period of time directly 

after liquidation is entered. As such, this serves to keep directors under far keener supervision, 
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potentially protecting the company from mischief arising from uncooperative or simply inequitable 

behaviour post-appointment of a liquidator. Given the difficulties that have historically arisen with 

regard director misbehaviour in Ireland in the past, more strenuous requirements and supervision can 

only be construed positively. Although quite broad in application, affecting directors good and bad 

alike, the net effect remains positive with only more nefarious parties required to act differently in 

order to avoid restriction. 

 

Furthermore, the 2014 Act attempts to augment the efficiency and speed of existing restriction and 

disqualification proceedings. This is done by facilitating the givin, and acceptance of undertakings 

as to either by company directors subject to applications. Chapter 5 of Part 14 of the Act provides a 

comprehensive pronouncement of the manner in which directors may ‘submit’ themselves to 

disqualification and restriction and the effects this has. Ideally, this acquiescence to restriction or 

disqualification will drastically cut costs and court time which would otherwise be expended in 

investigating and prosecuting such matters before the courts. This being said, a totally unfettered 

ability to accede to such actions is not present. An example of this is noted in sections 850 and 851. 

While the former prescribes that the eventual disqualification period may be any time the DCE 

believes is warranted in the circumstances, the latter denotes that the DCE should not exercise their 

discretion here should they feel a period of disqualification longer than 5 years is warranted. Some 

criticism could be aimed at this for furnishing a somewhat contradictory solution; aiming to cut down 

on expensive court proceedings but potentially excluding a number of significant cases from 

consideration. Having said this, cases which result in a disqualification period above 5 years are 

relatively rare and quite severe in their consequences. As such, only a relatively small amount of 

cases are likely to be outside the remit of the Act. Furthermore, it is likely that the greater severity of 

both actions and consequence involved more readily justifies lengthier court proceedings being 
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invoked. Taking this into account, this would appear a largely beneficial cost and time saving 

exercise.  

 

Restriction is covered in subsequent sections of the Act in much the same manner. The above caveat, 

preventing such action if the conduct is deemed severe enough to warrant more than 5 years 

disqualification, is not present due to the more stringent time periods involved. Both do come, as a 

result of the Act, with a stipulation preventing such an accession to either should an official 

application already be in place. The practical effect of this is to facilitate further expedience of 

proceedings, forcing the DCE and persons targeted to act promptly and prevent subsequent court 

action. Additionally, this prevents confusion arising from various actions and applications occurring 

simultaneously. In lighting a fire underneath both those prosecuting and those accused, the potential 

for significant increases to restriction and disqualification speed and efficiency is abundantly clear. 

While unlikely to result in a massive upheaval in either numbers or approach in this sphere, this 

author takes a hopeful view as to how these reforms may benefit the framework in the long term.  

 

H EVALUATING THE 2014 ACT 

Despite not introducing momentous reform, the Companies Act can be looked upon assuredly with 

regard the restriction and disqualification regimes. This Act applies in two different manners, 

covering direct and indirect amendments to the law. In codifying the heretofore common law 

fiduciary duties of directors, a much needed element of certainty has been added to considerations 

towards which the court have shown a tendency to regard, but towards which they have also been 

reluctant due to a lack of legislative standing. In simultaneously ensuring the codification is by no 

means exhaustive, discretion is crucially left in the hands of the judiciary. While some may be critical 

of this, case law only seems to re-emphasise that this is merely giving effect to the approach of the 

courts rather than drastically changing the framework. 
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Restriction and disqualification are not themselves majorly overhauled at an operational level. The 

changes which are made however add to an overall streamlining of the corporate legal system which 

permeates through the 2014 Act These allow for a more expedient and, it is hoped, efficient system 

of corporate compliance and enforcement, placing greater burdens on directors hoping to avoid 

restriction. Procedures allowing for directors to submit to restriction or disqualification, bypassing 

the need for lengthy court appearances, are also introduced. In doing this, it is envisaged that the vast 

costs and time spent in applying for orders are substantially reduced. In all, this may appear a minor 

change but its lasting effects could prove significant. 

 

The Act has not been universally well received. Parties such as then President of Chartered 

Accountants Ireland, Austin Slattery, in 2013 have criticised the piece as a ‘missed opportunity’ for 

numerous purported omissions throughout.109 While the smattering of amendments to the existing 

restriction and disqualification provisions are smartly constructed, they are nonetheless few in 

number. In a corporate landscape that has changed massively since the enactment of the 1990 Act, 

cynicism regarding the continued use of a framework that has changed little in 25 years is 

understandable. 

 

With the 2014 Act being lauded for its significant size and consolidation of corporate law, 

apprehension remains that may lead to the legislature resting on its laurels for the foreseeable future. 

In doing so, a more active system of reform may be lost with a large but static Act in its place. Such 

worries are far from remote possibilities but they should not be given enough weight to construe the 

2014 Act in an overall negative light. Restriction and disqualification have, as of yet, worked to a 

more than acceptable degree. In fine tuning them, rather than broadly replacing the work that has 

                                                      
109 ‘Companies Bill 2012 "a missed opportunity"’ (2013) 45 Accountancy Ireland 85. 
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been done, the potential for absurd or mischievous constructions of the law are further minimised. 

Although the legislature has passed up a sizeable opportunity to widely reform the law in this area, 

it is arguable that the vast amount of case law and precedent based on the existing framework is a 

more valuable asset.  

 

Conversely, however, legislators cannot allow this new system to fall into disrepair. In committing 

to a large, consolidated body of law, commitment to continuously updating and refining it must also 

be shown. A major failing of the fallout of the Financial Crisis in Ireland, for example, was an 

inability to prosecute wrongdoers given the vast and unduly complex nature of the offences covered 

by law. If law makers are to overhaul the corporate legal system but fail to adequately update it in 

line with future developments then I would take the view that they are simply condemning us to 

repeat the mistakes of the past.  

 

In closing, the success of these provisions, and the Act as a whole, is not guaranteed. In revamping 

the already sizeable corporate regime, obvious logistical difficulties are likely to arise as Ireland 

develops as a commercial centre. This being said, if continued reform and enforcement are to take 

central roles, this author takes the view that the provisions should be regarded with some optimism. 

 

I CONCLUSION 

In the space of 25 years, restriction and disqualification have grown into central parts of the Irish 

corporate compliance and enforcement structure.  Introduced to the scene in 1990, both have 

developed in their own distinctive manner whether it by way of legislative or judicial interpretation 

and amendments. With corporate and financial matters consolidating their pre-eminent position in 

Irish society as a whole, the continued presence of measures to combat wrongdoing within them is 

wholly reassuring. 
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Throughout the history of these provisions, complete with seven Companies Acts and numerous 

pieces of case law, reactions have generally proven positive. With an established primary purpose of 

ensuring protection for the public at large, both have avoided becoming overly punitive and 

vindictive. Elsewhere, a comprehensive catalogue of sanctions, defences and avenues of relief have 

solidified their procedural integrity. A willingness to avoid a static framework is also observed, with 

legislators and the judiciary acting to remedy deficiencies in the original legislation such as the 

creation of the ODCE and the addition of a mandatory element to the application process. In 

continuously refining elements of the overall structure, the efficiency of the law has steadily grown. 

 

Having said this, the restriction and disqualification framework is not without fault. While conclusive 

in many ways, there nonetheless seems to be an uncertainty permeating through much of the law. 

Criticism has also been directed at the operation of the provisions, with questions arising as to where 

and when they may apply. Concurrently, the judiciary have been met with disapproval as to the wide 

discretion afforded to them in this sphere. Numerous examples of the courts construing the law in an 

unduly broad manner or, in some cases, filling perceived legislative gaps have been noted. While the 

provisions continue to operate at a high standard, this author takes the view that this could eventually 

lead to more substantial difficulties. 

 

With the enactment of the 2014 Act, it is hoped that the consolidation of the law here will, in turn, 

benefit restriction and disqualification. While not widespread in its reform in this context, the Act 

nonetheless provides useful codification of directors’ duties and some choice reforms to sections 150 

and 160 themselves. Although not a seismic shift in the law, the Act is a welcome addition to the 

enforcement landscape. Ideally, the desire for reform demonstrated will continue to be prevalent, 

resulting in an exceptional, forward thinking restriction and disqualification framework. 
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The emphasis on the consistent solidity of the law here is perhaps not a ringing endorsement 

as to its success. Nonetheless, the value of a coherent and competent framework should not be 

understated. There are many areas of these provisions which could, in theory, be more 

aggressive, certain or efficient but there are also many which could be far more convolutedly 

drafted. In appraising these legal structures, then, this author would be in favour of them as a 

whole. This being said, having passed up the opportunity to broadly reform the law with the 

2014 Act, the legislature would be well advised to ensure statute here does not rapidly become 

stale. While Ireland has successfully navigated the dangers here thus far, further challenges lie 


