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The United States of Europe � What do we have to gain? 
 

By Tom Wren 
 
[2004] COLR 2 

 
An essay on the Convention of Europe as harbinger to an EU constitution tabled for 

an Intergovernmental Conference to be convened in 20031; a perspective with 
consideration for Bunreacht na hEireann, 1937. 

 
�The sui generis partnership between States that is the genius of the 
European Union needs a statement of values that does not foreclose future 
development but also does not scare those who worry that the ultimate 
destination is federation.� 2 

 
 
 
The Composition of, the Aims and the Timetable for the Convention 
 

This essay examines the current status of the Convention on the Future of Europe 

(the Convention) with a view to exploring areas of benefit and concern as to the possible 

implications for Ireland and the Irish people if and when a new European Union (EU) 

constitution is brought into force by means of yet another treaty.  

 

The range and breath of the issues which are currently under debate is so wide that 

it would be a mammoth task to attempt to encompass all issues in this paper. 

Accordingly, the scope of this essay is restricted to reviewing two of the core proposals 

currently under debate in the Convention: to give the EU a separate legal personality with 

new powers and, to enhance the status of European citizenship as created in the Maastrict 

Treaty3, by depressing nationalism through cultural cohesion. 

 

                                                        
1 Held in September 2003. 
2Editorial (2002) 27 E.L. Rev. 120,  
3 The Treaty on European Union (TEU), signed at Amsterdam on 2nd October 1997. 
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Politicians and commentators alike seem to be broadly united in one respect: 

change is needed to accommodate the forthcoming enlargement of the EU following the 

Treaty of Nice4, the ratification of which in Ireland required two referenda amidst stifled 

debate as to the future for the Irish way of life as we have known it for the past 40 years.  

The Convention was born at the Laeken Summit in December 20015. It comprises 

representatives from the governments and legislatures of the 15 Member States and is 

charged with producing a document in March 20036, for the next Intergovernmental 

Conference to revise the EU Treaties; in effect, to produce a draft blue-print for the EU of 

the 21st century. A noted aim of the Convention is to find ways of over-coming the 

perceived distance between Member States� citizens and the EU by facilitating greater 

transparency and simplicity in the EU decision-making process as affects the competence 

between the EU and the Member States. With this aim in mind, the Convention�s 

deliberations are taking place in public and its documents are available to the public on 

the Convention�s website.7 

 

The President of the Convention is the former president of France, M. Valery 

Giscard d�Estaing, reportedly described by one EU diplomat as �not so much yesterday�s 

man as the day-before-yesterday�s man�8. He is assisted by two vice-presidents; the 

former Italian prime minister, Mr. Guiliano Amato, and former Belgian prime minister 

Mr. Jean Luc Dehaene. The fourth horseman of the apocalypse comprises the secretary 

                                                        
4 Signed at Nice on 26th February 2001.  
5 The Laeken Declaration on the future of the EU, Laeken European Council meeting, in Belgium; Irish 
Times, Thurs. 5th December 2001. 
6 Editorial (2002) 27 E.L. Rev. 119.  
7 hhtp://european-convention.eu.int; available as of 10th December 2002. 
8 Irish Times, Monday, 17th December 2001. 
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general, Sir John Kerr, former UK ambassador to the EU and British civil servant of 

noted ability.  

 

M. Giscard d�Estaing has reportedly recognised that a �one-size-fits-all� approach 

will not work in an enlarged EU, whilst Mr. Amato is said to be less enthusiastic about a 

constitution. Mr. Dehane was previously blocked by the UK in seeking appointment as 

President of the Commission as he was seen to be too pro-federalist.9 

 

To achieve its aims within the remarkably short time period set for the production 

of a blue-print, the Convention, with a Secretariat in Brussels, has been operating under a 

praesidium with 10 working groups addressing the roughly 50 issues involved.10 The task 

has been compared to the Philadelphia Convention of 1787. But, as noted in the Editorial 

of the E.L. Rev. (April 2002), the American founding fathers only had to contend with 13 

sparsely populated colonies with a common language; the EU has 15 existing Member 

States and the prospect of up to 27 Member States within a few years.11 

 

The Irish Contributions and Approach to the Convention  
 

Irish representation on the Convention comprises Mr. John Bruton T.D12. and Mr. 

Prionsias De Rossa T.D., who represent the Dail, and Minister of State Dick Roche, representing 

                                                        
9 Op cit. fn 6 
10 Copies of the reports of working parties of the working groups to the Convention, individual papers 
submitted to the Convention and other information is available on the Conventions website; Op cit. fn 7 
Much of the background material for this paper was obtained from this source.  
11 Op cit. fn 6 at p. 120 
12 Mr. Bruton was requested by the Dail Committee on European Affairs to prepare a report on the future of 
the EU and to address particular issues relating to the European Institutions. Mr. Bruton�s report is 
available on the Conventions�s website; Ref. Conv 27/02 Annex. The author wishes to acknowledge the 
assistance received from Mr. Bruton�s office in making available a full copy at short notice.  
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the government. Mr. Bruton additionally chairs the Convention�s Working Group on Justice and 

Home Affairs. 

 

The Sunday Tribune�s political editor, Mr. Stephen Collins, recently commented on the 

Irish government�s stance thus: 

 

�...the official Irish attitude has been to dismiss the Convention. It was regarded as a 

talking shop with no real power and the government�s initial representative on it, Ray MacSharry, 

made no bones about the Irish position. The policy was to ignore it as far as possible and wait for 

the Inter Governmental Conference next year before getting down to business.  

In line with this policy, the government has not bothered to offer a view on anything to the 

convention.�13 

 

In a recent address to the Association of Irish Regions, Mr. Dick Roche T.D., paying 

tribute to his predecessor on the Convention, Mr. MacSharry, offered the following insight into 

official thinking on the Convention as might explain the Collins commentry in The Sunday 

Tribune: 

 

�...decisions on a new Treaty will eventually be for the Governments to take in an 

Intergovernmental Conference. I want to emphasise this point. It is not to minimise the 

significance of the Convention to recall that the Member States are, ultimately, the parties 

to the Treaties. We share the hope that the Convention�s work will provide a very solid 

basis indeed for the future, but in the end of the day the call will be for the governments to 

make. If there is a new Treaty then it will have to be ratified in the normal way � which 

                                                        
13Stephen Collins, Political Editor, Comment �Why the government must stop dissing Europe�  
The Sunday Tribune, 8th December 2002, p.15. 
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would almost certainly require another referendum in Ireland, and perhaps in some other 

Member States also � but I hope you will forgive me if I leave consideration of that for 

another day! Let me just assure you that those who say that the Nice Treaty will be the last 

EU Treaty on which we will have a chance to vote are entirely misleading.�14 

For a blue-print as may well result in a radical transformation of the legal 

relationships between the EU and the Member States, and with widespread implications 

likely to affect the Irish Constitution and the constitutional rights of the citizen, does this 

not presage a repeat performance of the lack of informed debate as occurred prior to the 

Nice referenda?  

 

Or could it be that the Executive holds the opinion that the People, in whom 

ultimate authority rests under the Bunreacht15, are indifferent to the EU to a point that 

attempts to educate will make no difference? Perhaps the legislature-executive might be 

forgiven if it did tend to hold this view, having regard to the waning public interest in 

referenda or, for that matter, the body politic in general. 

 

The Perceived Need for Change: The Existing Three Pillar System 
  

At present, the EU�s decision-making system is based on the so-called three pillar 

system. The first pillar concerns economic and social policy; the second, common foreign 

security policy; and, the third, justice and home affairs, which includes criminal and 

judicial cooperation. Responsibility for the first pillar rests with the President of the 

                                                        
14 �The Future of Europe; A Question of Governance.�; Address by Mr. Dick Roche T.D., Minister of State 
for European Affairs to the Association of Irish Regions, 18th October 2002. Copy obtained by courtesy of 
the Department of Foreign Affairs.  
15 Bunreacht na hEireann, 1937:  Preamble, Article 6 and  Article 49.1. 
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Commission16, the second rests with the Secretary General of the European Council 

whilst the third pillar is retained by member governments.17 It is likely that the three 

pillar structure will be removed in a new treaty as may include a EU constitution.18 

 

Bruton, in his report to the Joint Oireachtas Committee on European Affairs, 

argues that only a strong EU is big enough to create a space and a stable set of rules 

within which all Europeans can live securely, move freely, and provide for themselves 

and their families. That only a strong EU can cope with global human diseases, criminal 

conspiracies, environmental threats, globalised economic forces and regulate the 

activities of profit seeking private corporations. That these tasks are too big for individual 

states. That the eleventh of September brought a rude awakening: religious fanatacism, 

ethnic nationalism, racism and terrorism; that regional conflict, poverty and 

underdevelopment still provide a constant seedbed for them.19 

 

Opining that, culturally and psychologically, full commitment to EU membership 

has been �liberating� for Ireland (the carbuncle of Nice-I notwithstanding20), Bruton 

stated that there are 750,000 more people work in Ireland today than when the Single 

Market21 was created.  

                                                        
16 Currently Mr. Romano Prodi who is the figurehead of the European executive as noted in Bruton�s 
Report Op. cit fn 12. 
17 Ibid pp. 18 and 20. 
18 Remarks by Minister for Europe, Mr. Dick Roche T.D. to the Dail Committee on European Affairs, 29th 
November 2002; courtesy of the Department of Foreign Affairs. 
19 Bruton Report, Op cit fn 12 at p. 5. 
20 Ibid at p. 16. 
21 The Single European Act  signed in Luxembourg on 17th February 1986. 
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 But what percentage of that figure arose due to demographics than from EU 

membership? Such a statistic brings to mind a passage from Denham J.�s minority 

decision in Sinnott v A.G22.:  

 

�The Constitution is a constitution of a people expressing principles for its 

society. It sets the norms for the community. It is a document for the people of 

Ireland, not an economy or a commercial company.� 

 

The Bunreacht Under Threat: A Desirable Trade-off? 
 

It is submitted that de Valera�s legacy to the nation, the Bunreacht, has served and 

continues to serve the Irish people well. Remarkably encapsulating the aspirations of a 

people in its Preamble, learned commentators and the judiciary still find much to say 

about it and the rights and benefits we derive from it. Nearing the end of its sixty fifth 

year of existence, it is still a living document capable of rising to changes in our society. 

With one possible modern exception23, it has been fortified and endowed with a wealth of 

judicial interpretation put by Walsh J. in McGee v A.G24. thus:  

 

�The Constitution is a living document. It must be construed as a document of its 

time.�  

                                                        
22 Sinnott v The Minister for Education, Ireland and the Attorney General, The Supreme Court, 12th July 
2001. Hardiman J., in delivering a majority decision in that case, commenting on Denham J.�s aphorism, 
stated: �It may not be necessary to distinguish so rigidly between the people and their economy. I would 
prefer to say that the Constitution is not solely or primarily about the economic as opposed to other 
attributes of the people. But the Constitution is directly concerned with such economic topics as natural 
resources, with the gathering and allocation of public money, with the human rights to earn a livelihood and 
hold property and with the regulation of these rights in the interest of the common good.� 
23 AG v. X  [1992] IR 1. �The central problem with the majority holding in X is that it sought to justify an 
impermissible alteration of fundamental values by reference to a text that did not warrant such a process.�; 
Byrne and Binchy, �Constitutional Law� (1992) ARIL 170. 
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Professor Morgan in one of his works25, commenting in the arena of Article 626 of 

the Bunreacht, stated: 

�We have said that the Bunreacht identifies the People as its creator and as the 

sovereign authority. But that amounts to a circulus inextricablis: the Constitution is 

authoritive because it was made by the people; the people are soverign because the 

Constitution says so.� 

 

Significantly, on the same page, Morgan quoted a passage from a decision of 

O�Higgins CJ in In re Art. 26 of the Constitution and the Electoral (Amendment) Bill, 

198327: 

 

�There can be little doubt that �the people� referred to [...sc. in Art. 6] are the 

people of Ireland by and for whom the Constitution was enacted. In short, this Article 

proclaims that it is the Irish people who are the rulers of Ireland and that from them, 

under God, all powers of government derive and by them the rulers designated and 

national policy decided. It is not possible to regard this Article as contemplating the 

sharing of such powers with persons who do not come within the constitutional 

concept of the Irish people in Article 6.� {Emphasis added by the author} 

 

                                                                                                                                                                     
24 McGee v A.G. [1974] IR 284 at 319 as per Walsh J.  
25 David Gwynn Morgan; �Constitutional Law of Ireland�, (Roundhall, 2nd Ed., 1990) at P. 29. 
26 Article 6.1: �All powers of government, legislative, executive and judicial, derive, under God, from the 
people, whose right it is to designate the rulers of the State and, in final appeal, to decide all questions of 
national policy, according to the requirements of the common good.�  
Article 6.2: �These powers of government are exercisable only by or on the authority of the organs of State 
established by this Constitution.� 
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Yet the Bruton Report observes: 

�In any future negotiations of any European Union Treaty, negotiators of each 

other country will be aware that they are not just negotiating with the Irish Minister 

across the table from them, but are negotiating with an Irish electorate for whom that 

Irish Minister cannot speak with certainty.  

This reality may sometimes corrode the mutual confidence necessary for effective 

deal making in regard to Treaty amendments. As the Taoiseach recently said, there 

can be no more important priority on our international agenda then to ensure that we 

get our role in the E.U. right. If we fail to do this our country �will lose out, and lose 

out badly� he said.�28 

 

The remark attributed to our current Taoiseach would suggest he holds a 

diametrically opposite view to Denham J. in Sinnott. 

 

Bruton goes on to offer a remedy: 

 

�The origin of this difficulty is in the unnecessarily restrictive wording of the 

original constitutional amendment to authorise Ireland�s original accession to the 

European Union (then the European Economic Community) in 1973, and from 

subsequent interpretation of this by the Supreme Court in the Crotty29 case.� 

 

                                                                                                                                                                     
27 Unreported 8th Feb. 1984 at p.12. 
28 Op cit. Fn 12  at p. 7 
29 Crotty v An Taoiseach [1987] IR 713 
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�There is a strong argument for revising this provision of the Constitution [not 

identified, but presumably Art. 29.4.3o]. The Irish people, of course, should be 

required to be consulted, in referendum, before Ireland would agree to a binding 

Treaty commitment to a new area of activity, or to a qualitative change in the nature 

of activity within the European Union. Referenda should not, however, be required, 

to approve E.U. Treaties which just incrementally develop clear commitments 

already given. The Government and the Oireachtas must be given greater freedom 

than they now have to ratify E.U. Treaties that do no more than incrementally 

develop existing commitments.�30 {Emphasis added by author} 

 

With all due respects to Mr. Bruton as a former taoiseach and to his current 

position, can he or any politician reasonably expect the electorate, the people of Ireland, 

to subscribe to such a notion? Is it not inconceivable that the Convention, in its near 

frenetic pace to produce a blue-print of an EU constitution, which as of December 2002, 

is but a vague Babel-like shell31, could produce what has taken Ireland, with its 

quartocentric separation of powers, 65 years to refine?  

 

The Case for the Supremacy of the Bunreacht 
 

Mr. Bruton�s reference to the people to be consulted is interesting. Will that form 

of consultation result in a repeat of the first Nice referendum32 whereby the people who 

voted, the majority, were treated with disdain to the point that elected representatives of 

                                                        
30 Op cit. Fn 12 at p. 7 
31 Preliminary draft Constitutional Treaty, European Convention Secretariat, Ref. Conv 369/02. 
32; �Ahem, Ahern, a horlicks�., The Economist, 16th June 2001. 
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the people acted as apologists even on the night of 8th June 200133 (when the people 

supposedly did not know what they were doing)?  

 

With respect to political activity in advance of such a consultation, will the people 

be subjected to the same virtual bully-boy tactics as preceded the recent re-run of the 

Nice referendum in the Autumn of 2002, whereby meaningful debate was stifled at 

almost every turn (but, after the result was known, the people were acclaimed to have 

known what they were doing). Will the refrain to push through an EU constitution still be 

�we will lose, and lose out badly�? 

 

It is submitted that the passage of O�Higgins CJ quoted above in In re Art. 26 and 

the Electoral Amendment Bill, 1983, is authority for the proposition that, if a new EU 

constitution emerges, Article 6 may first have to be amended to permit the sharing of 

powers with those who do not come within the constitutional concept of the Irish people. 

Hence, having regard to Article 46.434 of the Constitution, an amendment to give effect to 

an EU constitution may well take more than one referendum.  

 

Is Protocol 1735 to the Maastrict Treaty to be forgotten as a minor irritant so as to 

permit mere �minor incremental development� of a succession of treaties?  

 

                                                        
33 54 percent. of those who voted, rejected the ratification of the Treaty of Nice, a comfortable margin in 
comparison to the Fifteenth Amendment (dissolution of marriage in certain specified circumstances).  
34 Article 46.4: �A Bill containing a proposal or proposals for the amendment of this Constitution shall not 
contain any other proposal.� 
35 Protocol 17: �Nothing in the Treaty on European Union or in the Treaties establishing the European 
Communities, or in the Treaties or Acts modifying or supplementing those treaties shall effect the 
application in Ireland of Article 40.3.3o of the Constitution of Ireland.� Op cit. fn 23 at p. 199. 
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It is further submitted that, far from mere incremental development, the view 

quoted above in the Bruton Report, if brought to fruition, would rip from the Bunreacht 

its central tenet: it would forever deprive the people of their sovereign status as the 

supreme authority. Clearly, this is not a matter to be considered lightly. The price of 

blindly placing our trust in our government and our politicians could be too high, still less 

in lofty patrician European statesmen, some of dubious credibility36. If in doubt, ask any 

fisherman in Berehaven or Killybegs37. 

 

What Has the Convention and the Current Draft EU Constitution to Offer? 
 

At the beginning of this essay it was stated that only two issues would be 

considered. The first concerns the notion that the EU should be given legal personality; 

that is, the EU�s institutions should be placed on a footing independent of the Member 

States as a single institutional structure38.  

 

Articles 1 to 4 of draft constitutional treaty state {Emphasis added}39:  

Art. 1:  

� Decision to establish [an entity called the European Community, European 

Union, United states of Europe, United Europe]. 

A Union of European States which, while retaining their national identities, closely 

coordinate their policies at the European level, and administer certain common 

competences on a federal basis. 

                                                        
36 For the avoidance of doubt, this comment does not allude to any of the named individuals in this paper. 
37Scott Millar, �Doomsday for Irish fishermen�  Sunday Times, 15th Dec. 2002, at News, P. 6. 
38 Refer to Article 14 of the draft EU Constitution. 
39 Preliminary draft Constitution Treaty; Convention Secretariat, 28th October 2002; CONV 369/02. 
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Recognition of the diversity of the Union. 

A Union open to all European States which share the same values and commit 

themselves to promote them jointly.� 

 

Art. 2: 

�This article sets out the values of the Union: human dignity, fundamental rights, 

the rule of law, tolerance, respect for obligations and for international law.� 

 

Art. 3: 

�Objectives of the Union 

This article establishes the general objectives, such as: 

- protection of the common values, interests and independence of the Union 

- promotion of economic and social cohesion 

- strengthening of the internal market, and of economic and monetary union 

- promotion of a high level of employment and a high degree of social protection 

- encouragement of technological and scientific progress 

- creation of an area of liberty, security and justice 

- development of a common foreign and security policy, and a common defence 

policy, to defend and promote the Union�s values in the wider world.� 

 

Art. 4:  

�Explicit recognition of the legal personality of the [European Community/Union, 

United States of Europe, United Europe].� 
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Article 7 refers to competences as may be conferred by the new treaty in 

compliance with the principles of subsidiarity and proportionality. Article 8 states that 

any competence not conferred on the Union rests with the Member States.  

 

The last title to the draft constitution makes provision for the repeal of the existing 

treaties and, inter alia, for the admission of protocols. 

 

Legal Personality 
 

 The final report of the Convention�s Working Group III on legal personality 

(WG3)40 has recommended that the Union should be a single legal personality and should 

replace the existing personalities. As a consequence of merging the existing treaties, it 

would be anachronistic to retain the present three-pillar structure.  

 

WG3 considered that a fundamental issue was that of identifying simpler and 

more effective procedures for negotiating agreements, external representation of the 

Union and to establish judicial control.  

 

At Item 11 of the report notes the forceful position expressed by the Legal 

Services of the European Parliament, Council and Commission that:  

 

�...explicit conferral of a single legal personality on the Union was fully justified for 

reasons of effectiveness and legal certainty, as well as for reasons of transparency and a 

                                                        
40 Final Report of Working Group III on Legal Personality; European Convention Secretariat, Ref. Conv 
305/02, dated 1st October 2002.  
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higher profile for the Union not only in relation to third States, but also vis-a-vis European 

citizens.� 

 

As for some of the consequences if single legal personality becomes a reality, 

Item 29 of the report noted that, at present, Article 24 TEC41, which applies only to 

subjects covered by the second and third pillars, lays down that: 

 

 �...no agreement shall be binding on a Member State whose representative in the 

Council states that it has to comply with the requirements of its own constitutional 

procedure; the other members of the Council may agree that the agreement shall 

apply provisionally to them.�  

 

Item 30 of the report, whilst acknowledging that a Member States� national 

procedure might require, inter alia, a referendum, closes with the statement: 

 

�But insofar as Article TEU42 refers to agreements covered by Union 

competence, and once the Union has legal personality and concludes them, national 

ratification procedures are not justified.� {Emphasis added] 

 

And Item 31 continues: 

 

�Any national parliament is of course entitled to monitor its government 

politically, including by means of the �parliamentary reservation� procedure, before 

                                                        
41 Treaty of the European Communities, Rome, 1957 (as subsequently amended). 
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the Council takes the decision to conclude the international agreement in 

question...Once the Council has decided to conclude the agreement, the Union has 

consented to be bound by the agreement in accordance with the rules of international 

law.� 

From the foregoing it is apparent to this author that forces in Europe want Ireland 

to jettison the Crotty decision. Worse still, with reference to the emphasised passage 

quoted above from Item 30 of WG3, it would appear that the EU sees our procedure, 

whereby important matters must be put to the people in a plebiscite pursuant to Bunreacht 

Article 47, as far too tiresome.  

 

Indeed the quoted extracts from WG3 begs the question as to where will the 

principle of subsidiarity lie and what rights will a Member State have under it? For this 

the Convention has offered the conclusions of Working Group I (WG1) on the Principle 

of Subsidiarity43.   

 

Item (1) of WG1 begins well with the statement: �The principle of subsidiarity is 

also subject to ex post judicial review by the Court of Justice.� 

 

But then Item (5) of WG1 alarmingly goes on to state: 

 

�The Group considered that as the principle of subsidiarity was a principle of an 

essentially political nature, implementation of which involved a considerable margin of 

                                                                                                                                                                     
42 Treaty on European Union, Op cit. fn 3. 
43 Conclusions of Working Group I on the Principle of Subsidiarity; European Convention Secretariat; Ref. 
CONV 286/02, dated 23rd September 2002.  
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discretion for the institutions (considering whether shared objectives could be �better� be 

achieved at European level or at another level), monitoring of compliance with that 

principle should be of an essentially political nature and take place before the entry into 

force of the act in question.� {Emphasis added} 

 

This particular extract from the wish list, it is submitted, reveals a fundamental 

misunderstanding or indifference to the doctrine of the separation of powers44 which lies 

at the fulcrum of the Bunreacht. How could it possibly be suggested that politicians 

should have even a modicum of discretion, be it in parallel or otherwise, to the Court of 

Justice or any superior court of a Member State?  

 

Unless the strongest safeguards are introduced into the mooted EU constitution, 

by protocol, to protect the supremacy of the Bunreacht and, in the text, to remove 

political discretion as might affect judicial review concerning subsidiarity matters, it is 

the opinion of this undergraduate that it would be better to dispense altogether with the 

notion of a single legal personality for the EU. 

 

 

The Convention�s papers suggest that the Dept. of Foreign Affairs would be 

reduced in stature to a relationship similar to that which the Irish Central Bank now plays 

to the European Central Bank. Furthermore, to consider the economic life of the nation 

for an instant, France and Germany have tabled joint proposals to the Convention on 

                                                        
44 James Casey, �Constitutional Law in Ireland�; (Roundhall Sweet & Maxwell, 3rd Edition, 2000) at Chap. 
9 and David Gwynn Morgan; �Constitutional Law of Ireland ,(Roundhall,, 2nd Ed., 1990), at Chap. 2. 
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defence and have indicated that they intend to do so again on tax harmonisation.45 What 

would be left of our sovereignty? 

 

The Status of European Citizenship 
 

Barber46, contends that European and national citizenship goes to the heart of the 

European project. Quoting the original Article 8(1) of the TEU thus: �Citizenship of the Union is 

hereby established. Every person holding the nationality of a Member State shall be a citizen of 

the Union.�  

 

He noted that, five years later, a cautionary, almost contradictory, sentence was added, and 

the provision renumbered Article 17 EC; yet it remains wilfully vague: �Citizenship of the Union 

shall compliment and not replace national citizenship.�  

 

Attempting to raise European citizenship beyond a formal, legal, status, the EU has tried 

to promote a homogeneous culture as a basis for citizenship. This, suggested Barber, is dangerous 

because, by linking citizenship to a European culture, we risk shutting out some who are nationals 

of the Member States. Thus the drive to enrich European citizenship through nationalist sentiment 

will have an undermining effect by excluding some Member States� citizens.  

 

Referring to the works of Carens47, Barber considers that the core of citizenship lies in the 

political dimension; namely, that the legal dimension of citizenship is an attempt to turn a 

political conception into a reality. All citizens have the same rights and duties. Citizenship is a 

binary concept: one either is, or is not, a citizen. Hence it is an exclusionary concept. Barber 

                                                        
45 Op cit. Fn 13. 
46 N. W. Barber, �Citizenship, nationalism and the European Union�; (2002) 27 E.L. Rev. June. 
47 Ibid at p. 242; Carens. J. �Culture, Citizenship & Community� (2000) Oxf. Univ. Press, Ch.7. 
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observed that, having regard to the lack of judicial interpretation of the citizenship clauses in the 

EC Treaty, it is too early to say what form the concept may come to take.  

 

But Barber went on to develop what he calls the �Market citizen�, being one which 

conceptualises citizenship as a collection of economic rights, without any significant duties 

towards the European Institutions.  This he compared with Aristotle�s comment that:  

 

�citizenship cannot be just about holding legal rights, as the possession of legal rights may 

be conferred on non-citizens by treaty.� 

 

Continuing, Barber postulated that restricting analysis to a legal sphere risks depriving 

citizenship of meaning; that, in a racist society, providing a minority group a bare right to vote 

may be insufficient to turn them into citizens because their social position renders their legal right 

worthless48. Referring to Carens�49 discussion that, in some societies, equality of political respect 

may entail special rights for disadvantaged groups.  

 

In a nutshell, Barber contends that political citizenship is a status conferred within, 

and partly by, societies; that all groups have boundaries; and, that the boundaries depend 

upon how a society conceptualises citizenship.  

 

Developing the theme, Barber argues50 that, as the EU�s institutions are remote 

from the individual, its citizens may be less inclined to follow its rules, particularly at 

times of crisis. Hence the gap is essentially psychological. To bridge the gap the people 

                                                        
48 The Travelling Community as in O�Reilly v Limerick Corporation [1989] ILRM 181 springs to mind. 
49Op cit. Fn 44. 
50 (2002) 27 E.L. Rev. June at 246 
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must be given the status of citizens of Europe so that they will come to feel a sense of 

loyalty towards EU institutions.  

 

This mooted goal for the EU constitution has one major hurdle: the range of 

different languages, cultures and traditions. At its crest stands nationalist sentiment in 

which Barber recognised what Geertz51 termed �primordial attachments�: a believed 

blood-tie, a common language or culture, a common way of looking at the world.   

 

Continuing, with a passage as does justice to an understanding of the Christian 

nature of the Preamble to the Bunreacht, Barber states: 

 

�Nationalism as a political ideology endorses these sentiments: it either claims 

that they are justified or that they can play a positive role in society. Sometimes 

nationalist thought echoes the understanding of the group: contending, for instance, 

that God, or innate racial superiority, justifies the special normative status of group 

members.�  

 

Drawing on Weiler52, Barber goes on to provide a linkage between nationality and 

citizenship that trancends and endorses the nation-state; a �supranational� model whereby 

European citizenship embodies a virtuously circular relationship between the �Eros� of 

national identity and the �civilisation� of supranational identity. A sense of belonging is 

                                                        
51 C. Geertz, �The Integrative Revolution: Primordial Sentiments and Civil Politics in the New States� Old 
Societies and New States (1963, London: Free Press of Glencoe) 
52 J. Weiler, �The Constitution of Europe � Do the new clothes have an emperor�, (1999 Cambridge 
University Press) p. 336. 
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provided by individuals� prior membership of their nation-state. Supranational citizenship 

provides a common bond with members of other nation-states: they must share some 

beliefs, a common heritage with Europe�s intellectual history, being the product of 

Christianity and the Enlightenment.  

 

The point at which Barber�s thesis53 snags in terms of the Convention�s aims arises 

at the reference to Oreja54 who called for a rejuvenation of nationalist sentiment at the 

European level with reference to Europe�s Judaeo-Christian legacy and the humanist-

liberal tradition. This overlooks the declared aim at the Copenhagen Conference55 to 

admit Turkey as much as it overlooks the political map of Europe since 1683, the zenith 

of the Ottoman Empire, when it possessed the whole of Greece, Albania, Bulgaria, 

Romania, and parts of the Austro-Hungarian Empire to a point mid-way between Vienna 

and Budapest56.  

 

As Turkey has a European landmass, she is entitled to EU membership. This fact 

puts paid to assertions of European cultural homogeneity based on Christian values and 

calls into question Article 151 EC, which purports to empower the Community to bring 

common cultural heritage to the fore. In the context of 27 states stretching from Gallivare 

to Gibralter, and from Belmullet to Yerevan, what is �common�? Barber refers to the 

Kaleidoscope57 programme, where funds were provided for artistic activities, to draw 

                                                        
53 (2002) 27 E.L. Rev. June at 253 
54 Manuel Oreja, former Secretary General of the Council of Europe; �European Cultural Identity and the 
Protection of European Cultural Heritage� (1988) 34 European Yearbook 1 at 1.  
55 December 2002 
56 M. Dockrill, �Collins Atlas of Twentieth Century World History� (1991) Harper Collins at P. 14.  
57 Op cit. Fn 46 at p. 255.  
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links between culture and citizenship. It and similar programmes were apparently 

unsuccessful. 

 

Davis58 offered some interesting observations on the wider EU citizenship project 

as would probably result in the continuance of a dichotomy. Noting that Article 19 EC 

provides for possible derogations warranted by problems specific to a Member State, that 

certain public offices may be reserved by Member States for their own nationals, such as 

the President of Ireland59. This, Davis argued, is another potentially discriminatory right, 

not equally applicable to all Union citizens in all member States. He suggested that no 

particular reason exists as to why the rights to vote and stand for public office should be 

reserved exclusively for Union citizens and continues: 

 

�These rights could be accorded to all persons in all elections, provided that the 

persons concerned could demonstrate their commitment to the EU/their host 

Member State through the completion of a given period of residence (and/or 

economically active period of residence) within their host State�.  

 

Seen from this perspective, perhaps the possible continuance of the �Passports for 

Sale� scandal60 is or was just the actions of an Irish government acting ahead of its time 

in a pan-European setting?  

 

                                                        
58 Roy W. Davis, �Citizenship of the Union...rights for all?� (2002) 27 E.L. Rev. Apr 121 at p. 132 
59 Consider Article 12.4.1o of the Bunreacht: �Every citizen who has reached his thirty-fifth year of age is 
eligible for election to the office of President.� (or 36th year if the Irish language version is chosen). 
60 �Punchestown finances under scrutiny,.� Irish Times, Sat. 23rd February 2002; 
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It is submitted that the EU constitution at least holds the prospect that Article 12 of 

the Bunreacht and possibly other issues touching or concerning the office of President 

(such as, whom the President may appoint in her absolute discretion to the Council of 

State61) will either have to be protected or revisited.  

 

Perhaps closer to the body politic, and to re-open a debate of the 1980�s, might not 

Ireland also have to extend voting rights in connection with the Dail to Irish citizens 

resident abroad thereby opening up the prospect that we could, in effect, be governed 

from without in more ways than one? 

 

To this observer, it would appear that the EU, to push its citizenship master plan on 

the peoples of Europe, will stop at nothing, including the promotion of �MacCulture�, 

from bodhrans to bongo drums. If it could not be achieved within a framework of 15 

nominally Christian, western European Member States, is it not set to become a 

meaningless ideal on the grounds that it will forever be too remote from the people?  

 

Maybe Mrs. Thatcher was right all along: an economic Union but no further. 

 

 
 
 
 
 
 
 
 
 

                                                        
61 Article 31.3 of the Bunreacht; up to seven such persons may be appointed to the Council of State. 
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An Interim Conclusion 
 

It is clear that, from the near frenzied pace of the Convention, followed by an 

apparently seamless Inter-Governmental conference in September 2003, much of the 

contents of this essay could already be out of date. 

Bunreacht na hEireann has served us well, enriched and expanded as it has been by 

a wealth of case law62 thanks to the far-seeing eyes of successive appointees to the 

Supreme Court.  

 

There is no point in blaming our politicians if an EU constitution is imposed upon 

us with or in terms that we do not like; it is for the Irish citizenry to let its views be 

known to the executive and the legislature. Whilst a dangerous precedent was set with the 

re-run of the Nice referendum, the people presently have the power conferred upon them 

by themselves as provided for in the Bunreacht. Whether from without, or from within 

the State, there are those who would gladly undo Crotty given half the chance.  

 

But will the people rise to the occasion? The result of the first plebiscite on Nice 

was a great triumph for democracy. For the next two to three years it would appear that 

jobs and employment will be to the forefront in peoples� minds. This will afford the 

means for the pro-federalists to beat the monotonous drum of irrational fear �we will 

lose, and lose out badly� until the electorate cowers into submission once more. 

For those who would argue that everything has its price, the purchase of the 

Bunreacht from the people at �100 Billion or any price would be insultingly cheap. Those 

who might echo �sold� might well recall the immortal refrain of reputedly one of the 

wittiest T.D.�s63 in recent history: �That�s the last �hear, hear,� we will hear here today�. 

If a swansong was sought of this author in respect of the above two planks of the 

proposed EU constitution it would be: �Long may Dev�s64  Rule rule OK�. 

 
                                                        
62 The seminal discovery of unenumerated rights in Art. 40.3.2 of the Bunreacht in Ryan v A.G. [1965] IR 
294 would be unlikely to be matched in a numerated list of rights in the ECHR or in the Laeken Charter. 
63 Former Fine Gael T.D. Mr. Gerry l�Estrange; Dail debate citation not available to author but the 
statement has long since passed into folklore. 



     

25 

 

Bioliography 
 
Bunreacht na hEireann, 1937 (up to Twentieth Amendment), Dublin Stationary Office. 
 
Byrne and Binchy, Annual Review of Irish Law, 1992.  
 
Byrne, R. and McCutcheon, J.P.; The Irish Legal System, 4th Edition, 2000; Butterworths. 
 
Casey, J. Constitutional Law in Ireland, 3rd Edition, 2000; Round Hall Sweet & Maxwell. 
 
Dockrill, M. �Collins Atlas of Twentieth Century World History�; (1991) Harper Collins 
 
Farrell, B. (Ed.); De Valera�s Constitution and Ours, Thomas Davis Lectures; 1988; RTE/Gill and 
McMillan. 
 
Gwynn Morgan, D.; Constitutional Law of Ireland, 2nd Edition, 1990; The Round Hall Press. 
 
The Secretariat to the European Convention�s website: hh://european-convention.eu.int; various papers 
including (a) Final Report of Working Group III on Legal Personality, Ref. CONV 305/02, WGIII 16; (b) 
Final Report of Working Group VI on Economic Governance, CONV 357/02 WGVI 17; (c) Preliminary 
Drafy Constitutional Treaty CONV 369/02; (d) Conclusions of Working Group I on the Principle of 
Subsidiarity, CONV 286/02 WGI 15. 
 
�The Future of the European Union�, Report for the Joint Oireachtas Committee on European Affairs by 
John Bruton T.D., 31st January 2002, courtesy of Mr. Bruton�s political office. 
 
Addresses by Minister of State, Mr. Dick Roche T.D. (a) �The Future of Europe: A Question of 
Governanace�, an address to the Association of Irish Regions, 18th October 2002; and, (b) an address to the 
Committee of European Affairs on 29th November 2002; courtesy of the Department of Foreign Affairs. 
 
European Law Review: 
 

Editorial, (200) 27 E.L. Rev. Apr. 
 
Roy W. Davis, �Citizenship of the Union...rights for all?� (2002) 27 E.L. Rev. Apr. 
 
N.W. Barber �Citizenship, nationalism and the European Union� (2002) 27 E.L. Rev. June. 

 
Newspaper Articles: 
 

The Economist, 16th June 2001, at Page 34; �Ahem, Ahern, a horlicks� 
 
Irish Times, Thurs. 5th December 2001; �The Laeken Declaration on the Future of the EU�. 
 
Irish Times, Mon. 17th December 2001; �Sweeping Review Ordered at Laeken Summit; Denis Staunton 
and Mark Brennock. 
 
The Sunday Tribune, 8th December 2002; �Why the government must stop dissing Europe� by Stephen 
Collins.  
 
The Sunday Times, 15th December 2002; �Doomsday for Irish fishermen� by Scott Millar.   

                                                                                                                                                                     
64 Thomas Davis Lectures �Devalera�s Constitution and Ours�, Brian Farrell, Editor, (1988 Gill & 
MacMillan) 


