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Introduction 
Violence in the home is a recognised socio-legal problem, which has permeated all cultural 

and economic divisions throughout history. The traditionally predominant idea that 

women are inferior to men, and are thus, the property of their husbands or male partners, 

has been identified as being partly to blame.1  The term 'domestic violence', which has 

come to euphemistically describe the problem, covers a broad spectrum of behaviour, 

ranging from physical acts of violence to more subtle forms of abuse such as intimidation, 

psychological abuse, humiliation, continuous criticism and isolation from family and 

friends.2  Traditionally, the family has been regarded by the State as a sacred and 

autonomous sphere, within which matters should remain unregulated by the State. Thus, 

many abused family members remained under the lock and chain of constitutional 

'protection' of the family unit.  

                                                        
1 The United Nations Declaration on the Elimination of Violence against Women, adopted by the UN 
General Assembly in 1993 identified the issues of male power and economic imbalances between men and 
women as the root of the problem of domestic violence. 
2 See Report of the Task Force on Violence against Women, April 1997, ( Pn 3831), Dublin Stationary 
Office 
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An escalation in recent decades in the extent and frequency of domestic violence3 

highlighted the insufficiency and inadequacies of the legal remedies in place to deal with 

the problem effectively. Prior to 1976, the only civil remedy available to a victim of 

domestic violence was an injunction obtained in the higher courts. It was also possible to 

make a criminal complaint of assault in order to initiate assault proceedings.  

However, as many victims of domestic violence don't want to punish the offender4 - they 

merely want the violence to stop - this avenue of action is simply not an option. The cost 

of initiating proceedings in the higher courts also acted as a deterrent to many. The fact 

that a breach of an injunction did not render the perpetrator liable to arrest or criminal 

proceedings was another factor that prevented it from being an effective remedy for 

domestic violence. Thus, the reform movements, which began to accelerate in the 1970s, 

5were clearly warranted. 

                                                        
3 The number of applications for barring orders rose from just over 2,000 in 1981 to almost 5,000 in 1998 
(see Shannon G., Family Law Loose-Leaf, (2002) Roundhall , Division F. p. 5 
4 Speech given by Mervyn TayJor TD, Minister for Equality and Law Reform before the Joint Committee 
on Women's Rights, 29 th September 1994 
5 See Dobash RE and Dobash RP, 'Violence Against Women' in Gender Violence: Interdisciplinary 
Perspectives Eds : O'Toole LL and Schiffinan JR(1996, University Press Ltd., New York ) p. 266-278 
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Legislative Response 

Family Law (Maintenance of Spouses and Children) Act 1976  

 

Section 22 of the Family Law (Maintenance of Spouses and Children) Act 1976 

introduced for the first time the civil law remedy of the barring order.6  This order had the 

effect of preventing the offending spouse from entering the place of residence of the 

applicant spouse or any dependent person. A court had the power to grant such an order 

where it was of the view that the safety and welfare of that spouse or of any dependent 

person so requires. The barring order was to be obtained in the District Court, thus 

circumventing the cost problems attached to its predecessor, the injunction. This was, in 

one respect, a radical change in the law. The legislature displayed recognition in its 

enactment that the problem of domestic violence in Ireland was a grave one which 

warranted more effective deterrent procedures than were in place. However, the 

limitations attached to the new barring order prevented it from achieving its potential to 

give real protection to victims of domestic violence. Barring orders were only to be 

effective for three months, after which the perpetrator of abuse was permitted to re-enter 

the domicile of the victim. As there were no measures in place to ensure that the abuser 

refrained from continuing with the behaviour that warranted the barring order in the first 

                                                        
6 Following the recommendation contained in the 19 th Interim Report of the Committee on Court 
Practice and  Procedure. 
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place, the problem often increased in both frequency and severity.7  Also, no provision was 

made for the protection of the abused spouse between the date of the application and the 

decision of the court. The increased vulnerability of the victim during these dates may 

have discouraged many from availing of the barring order. Therefore, although at first 

glance, section 22 appeared to represent a radical change in the law, the reality was that 

for many victims of domestic violence, nothing changed.  

The Family Law (Protection of Spouses and Children) Act 1981  
 The Family Law (Protection of Spouses and Children) Act 1981 attempted to deal with 

the shortcomings of the 1976 Act by extending the duration of the barring order to twelve 

months and by introducing the protection order as an additional civil law remedy.8  This 

order offers protection to the applicant against abusive acts by the offending spouse 

pending determination of an application for a barring order. It may be applied for at any 

time between the making and determination of a barring application9 and ceases to have 

effect at the date of such determination.10  Thus, the 1981 Act succeeded in filling the 

lacunae of the 1976 Act by providing a means of interim protection for the abused spouse. 

However, a major impediment remained unaltered - remedies were completely limited to 

spousal misconduct. An unmarried person suffering abuse of the same magnitude as a 

married neighbour was, in effect, less deserving of protection in the eyes of the legislature. 

The special protection given by the Constitution to the family based on marriage11 

                                                        
7 See Richards, ' "But He'd Never Lay a Finger on the Children" - Domestic Violence and Mediation', 
February (1997) Family Law, 127, discussed in Horgan R. 'Domestic Violence - A Case for Reform?' 
(1998) 1 Irish Journal of 'Family Law, p.3 
8 Section 3(1) Family Law (Protection of Spouses and Children) Act 1981 
9 Section 3(2) Ibid 
10 section 3(3) Ibid 
11 Article 41, Bunreacht na hEireann 
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operated to discriminate against unmarried victims of domestic violence and permitted the 

legislature to bypass a whole category of victims in its response to the problem. Thus, for 

many, the legislature's actions so far had been inadequate and demonstrative of an 

unwillingness to consider and accept the social realities of the situation.  

The Domestic Violence Act 1996 
 The most recent piece of legislation in this area is the Domestic Violence Act 1996. It 

consolidates the law on domestic violence by incorporating previous ad hoc attempts to 

rectify the problem in one statute. By enacting the 1996 Act, the legislature was 

responding to calls from various groups12 to update the existing law. The 1996 Act made 

considerable progress in improving the law. The categories of victims permitted to avail of 

the remedies provided for was extended to include cohabitants, parents of abusive 

children, siblings and same sex couples. The legislature created a new remedy in the form 

of a safety order, which offers protection to victims of abuse who don't want the 

perpetrator barred from the home. As Raghnal O'Riordan13 commented,  

"The new Act is a significant development which materially changes the law in this area in 

a number of respects."  

However, I propose to unmask the appeasing front of the legislature's response to the 

problem of domestic violence. When examined in more detail, the Act reveals reluctance 

on the part of the judiciary to tackle the issue head-on in an effective and satisfactory 

                                                        
12 Submissions were made by Women's Aid (Making the Links, Dublin 1995), Joint Oireachtas Committee 
on Marriage Breakdown, 27th March, 1985 
13 O'Riordan , R. 'New Domestic Violence Law Enacted', June (1996) The Bar Review, p. 28 
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manner. I believe that the more cautious approach preferred by the legislature rendered its 

response merely adequate.  

Provisions of the 1996 Act  

The Safety Order  

Section 2 of the Act provides for the granting of a safety order where the court is of the 

opinion that there are reasonable grounds to believe that the safety or welfare of the 

applicant or any dependent person14 requires that it be granted. A safety order directs the 

respondent not to use or threaten to use violence against, molest or place in fear the 

applicant or dependent persons and not to watch or beset the place where the applicant or 

dependent persons live. The category of victims eligible for a safety order is comprised of 

spouses, cohabitants who have been living together for six out of the previous twelve 

months, parents of an adult child and persons of full age residing together in a mainly non-

contractual relationship.15 Health boards may apply on behalf of an entitled "aggrieved 

person"16 thereby filling the gap in previous legislation which meant that a child 

experiencing or witnessing violence in the home was dependent on one of its parents to 

apply for a barring order. However, this new provision is polluted by a number of 

restrictions and preconditions. The Law Reform Commission of the Law Society has 

heavily criticised the insertion of a requisite cohabitation period of six out of the previous 

                                                        
14 a dependent person under the Domestic Violence Act 1996 is defined as under 18 or of full age if the 
dependent person has a physical or mental disability to such an extent that it is not reasonably possible for 
them to live independently of the applicant or respondent or both of them as the case may be. 
15 Raghnal O'Riordan notes that this category would seem to include cohabiting siblings and same sex 
relationships, op cit fn. 13 
16 in accordance with section 6 of the Act which came into force on 1 st January 1997, which provides that 
a health board may apply for orders for which a person could apply on his or her own behalf but is 
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twelve months.17 It points out that such a requirement is unjustifiable in light of the fact 

that a safety order does not exclude the respondent from residing in his own home or 

deprive a respondent of any property entitlement. It is therefore an unnecessary and 

inexplicable curtailment of many victims' entitlement to seek redress.  

Other oversights of the legislature include a failure to offer protection to persons whose 

marriage has been annulled or persons awaiting nullity proceedings who fail to qualify as 

cohabitants. As a decree of nullity has the effect of announcing that a valid marriage never 

existed, the parties will not be recognised as spouses for the purposes of the Act and, as a 

result, are not entitled to protection. As Shatter points out, it will be irrelevant if the 

parties in such a situation lived together for many years until the victim was forced to 

leave as a result of the defendant's behaviour, as they will not be deemed to have lived 

together for six out of the previous twelve months.18 This anomaly is demonstrative of 

how poor drafting can result in an admirable aim of the legislature being undermined and 

even partially defeated. 

Section 3(2) of the Act provides for the making of a barring order. As with a safety order, 

the court must be of the opinion that the safety or welfare of the applicant or a dependent 

person requires the making of such an order. The order directs the respondent, if residing 

at a place where the applicant or a dependent person lives, to leave such a place and 

prohibits him or her from entering such place until such time as the court may specify. The 

court also has a discretion to prohibit the respondent from using or threatening to use 

                                                                                                                                                                     
deterred, through fear or trauma, from doing so. The consent of the victim is not required, although he or 
she must be consulted. 
17 See 'Domestic Violence: the Case for Reform' Report by the Law Reform Commission, May 1999 
18 See Shatter A. Family Law,( 4th edition, 1997, Butterworths ) p.851 
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violence against, molest or put in fear the applicant or dependent person or to watch or 

beset the place where the applicant or dependent person resides. A spouse, a parent of an 

adult child or a cohabitant who has been residing with the accused for six out of the 

previous nine months may apply for a barring order.  

Section 3(4) is one of the most controversial provisions of the Act and caused much 

debate in both houses of the Oireachtas. It imposes a requirement on the applicant who 

isn't a spouse to possess an equal or greater beneficial or legal interest in the property from 

which they seek to bar the respondent. Minister Taylor defended this propriety 

requirement as being necessary in light of the constitutional obligation to protect property 

rights.19 However, as Paul Ward points out,20 this means that in a situation where abusive 

behaviour clearly warrants a barring order but the victim's interest in the property is less 

than the abuser's, the victim of abuse will be prevented from availing of a barring order. 

Does this mean that the legislature values property rights to a greater extent than the 

fundamental right to bodily integrity?  

Also, as with the safety order, a barring order is unavailable to a person whose marriage 

has been annulled and fails to meets the cohabitation requirements. Thus, a victim who 

lived in an abusive relationship for twenty years, subsequently got the marriage annulled, 

moves out of the home and applies for a barring order more than nine months later will 

not be entitled to protection. This situation is highly unsatisfactory and despite calls for 

                                                        
19 See Vol. 455 Dáil Debates, Col. 1105 www.irlgov.ie/oreachtas , Last visited on 24/02/04 . 
20 See annotated version of the Domestic Violence Act 1996, p. 16 
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separate legislation governing nullity in this respect,21 the Domestic Violence Act 1996 

remains wholly inadequate for yet another category of victims.  

The Protection Order  

Section 5 of the 1996 Act allows for the making of a protection order, which gives relief 

similar to that of the safety order. It may be granted on an ex- parte basis22 and requires 

the respondent to refrain from using or threatening to use violence against, molest or put 

in fear the applicant or any dependent person, or from watching or besetting the place in 

which the applicant or dependent person resides. If granted, a protection order will only 

last until the determination of barring or safety order proceedings. The 1996 Act extended 

the category of persons previously entitled to apply for a protection order to include 

cohabitants and parents of abusive adult children. The protection order has been aptly 

described as  

"..the lowest common denominator of relief protecting those in the interim who may 

qualify for a safety or a barring order. "23 

The Interim Barring Order  

Section 4 of the Act provides for a new interim form of protection in the shape of an 

interim barring order. An applicant must establish that an application for a barring order 

has been made and that there is "an immediate risk of significant harm to the applicant or 

                                                        
21 The Minister for Equality and Law Reform, Mr. Taylor addressed these concerns at Report and Final 
Stages, see Vol. 459 Dail Debates Cols 589 and 590, op. cit. fn. 19 
22 Section 5(4) Domestic Violence Act 1996 
23 O'Herlihy E., An Overview of the Strengths and Weaknesses of the Domestic Violence Act 1996 [2002] 
C.O.L.R. , VIII p. 7 
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any dependent person if the order is not made immediately"24 and that the granting of a 

protection order would not provide sufficient protection.25  This stringent criteria is 

justified by the drastic nature of the consequence of barring a person from his home 

without a full determination of the case by the court. The interim barring order will cease 

to have effect on determination by the court of an application for a barring order.26 The 

Act originally provided that an interim barring order could be granted on ex- parte in 

exceptional cases where it was in the interests of justice, notwithstanding the fact that the 

respondent had not been given any notice of the proceedings.27 However, this provision 

was ruled unconstitutional in a judgment of the Supreme Court in 200228 and was repealed 

by the Domestic Violence (Amendment) Act 200229. Shatter points out that, in light of 

this judgment, "a constitutional challenge to the validity of the statutory provisions that 

allow for the making of protection orders as currently framed must have a realistic chance 

of success."30 

The questionable constitutionality of these provisions is a result of poor draftsmanship and 

again renders the efforts of the legislature less than satisfactory. 

 

                                                        
24 Section 4(1)(a) op cit fn. 22 
25 Section 4(1)(b) ibid 
26 Section 4(4) ibid 
27 Section 4(3) ibid 
28 Keating V Crowley [2002] IESC 47 ( 9 th October, 2002 )  
29 S 1 (c) Domestic Violence (Amendment) Act 2002 
30 See Shatter A. Barring Orders AIM Family Services Newsletter, Winter 2002/2003 
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The Judicial Response  

The Effect of Case Law  

Due to the failure of the legislature to define a number of provisions within the legislation, 

the duty to do so fell on the judiciary. The scope of the 'safety and welfare' requirement 

has been the subject of much debate and differing interpretations in the courts. In DC 

Carroll J.31 noted that the welfare of the wife and children would benefit from the 

departure of the husband from the family home and thus, granted a barring order for a 

period of two years. In the same year, Costello J. held in McA v. McA32 that the 

respondent's actions in refusing to communicate with the applicant had seriously affected 

the applicant's welfare and that such conduct justified the court in granting a barring order.  

O'Hanlon J took a stricter approach in C v. C33. Although he was satisfied that the wife 

here had suffered considerable distress and upset as a result of her husband's insensitive 

behaviour and language, he stated that, in order to warrant the making of a barring order, 

the behaviour in question would have to be  

"serious violence or other cruelty, whether mental or physical, which has jeopardised the 

safety or welfare of the other spouse, and has earned the penalty and stigma of exclusion 

from the family home by such misconduct. "34.  

This judgment marked the beginning of a curtailment of the judiciary's willingness to 

respond to victims of domestic violence in a sympathetic and all-inclusive manner.  

                                                        
31 Judgment of 7th May 1981, unreported, High Court, Carroll J 
32 [1981] ILRM361 
33 Judgment of 16th December 1982, unreported, High Court 
34 At p.2 
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The landmark decision of O'B v O'B35 confirmed that the judiciary was inclining towards a 

narrower and less sympathetic attitude where victims of domestic violence were 

concerned. In this case, O'Higgins C.J indicated that he required something in the conduct 

of the respondent to endanger the safety or welfare of the other spouse or dependent 

person before he would grant a barring order. He stated that such misconduct would have 

to be  

"something wilful and avoidable which causes, or is likely to cause, hurt or harm, not as a 

single occurrence but as something which is continuing or repetitive in nature."36 

This comment is a considerable step back from the previously flexible approach of the 

judiciary and could be interpreted to mean that a spouse who has been subject to a violent 

act of abuse from his/her partner would be required to sustain further repetitive acts in 

order to be entitled to protection.37 It is submitted that, had the cases of C v C and McA v 

McA been decided after O'B v O 'B, entirely different conclusions would have been 

reached.  

Finally, the recent decision in Keating V Crowley38 represented another important judicial 

interpretation of the legislation. Here, the applicant argued that section 4(3) of the 1996 

Act, which allowed for an ex parte application for an interim barring order, was 

unconstitutional as it violated his right to cross-examine the complainant, his right to 

                                                        
35 [1984] ILRM 1 
36 Ibid at p. 2 
37 However, Shatter has interpreted O'Higgins C.J. 's comment as meaning that the court may bar a 
husband who indulges in a single act of physical violence towards his wife or a dependent child in 
circumstances in which it is clearly established that such behaviour poses a serious danger to the wife's or 
the child's safety or welfare. Shatter, op. cit . fn. 18 
38 Judgment of 9 th October, 2002, unrep S.Ct , op. cit. fn. 28 
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equality before the law and it discriminated against him in the conduct of his defence . It 

was also submitted that as the proceedings were civil in nature and, accordingly, the 

complainant merely had to satisfy the lower burden of proof of the balance of probabilities, 

it was unjustifiable that a breach of the interim barring order would result in a criminal 

sanction. Keane C.J., in allowing the appeal, agreed that these circumstances, coupled 

with the failure of the Act to provide a fixed period of duration for the interim barring 

order, amounted to a disproportionate and unreasonable interference with the accused's 

rights. As a result, section 4(3) was declared invalid and was subsequently repealed by the 

Domestic Violence (Amendment) Act 2002.39 

The attitude of the judiciary has thus made a complete U-turn, from showing a willingness 

to aid the victim in almost all situations of abuse to taking a more cautious approach for 

fear of putting the rights of the vulnerable party before the rights of an alleged abuser.  

Other Aspects of the Judicial Response  

Section 9 of the 1996 Act sets down a procedure whereby a court is empowered, when an 

application is made to it under the Act, to deal contemporaneously with issues of access, 

maintenance, restriction on conduct leading to the loss of the family home, the disposal of 

household chattels and orders under the Child Care Act 1996. The rationale behind this 

provision was that it would streamline proceedings, reduce costs and eliminate delays in 

family law cases. However, a survey carried out by the Law Reform Committee40 

portrayed reluctance among judges to avail of this procedure - only 33% stated that the 

court will usually try to deal with associated matters during domestic violence 

                                                        
39 Section 1(a) Domestic Violence Amendment Act 2002 
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proceedings. This reluctance is unwarranted and unsatisfactory as the cost and delay of 

initiating separate proceedings may deter some from resorting to the court system.  

Another shortcoming in the judicial response identified by the Law Reform Commission 

was the inconsistency and lack of clarity inherent in judicial applications of the provisions 

of the 1996 Act. These findings highlight the necessity for judicial training in this area. 

Judicial training for those involved in domestic violence cases was also recommended by 

the Task Force on Violence Against Women41 and by Women's Aid.42 The inconsistent 

treatment by the courts of victims of domestic violence has recently been heavily criticised 

in a submission by Women's Aid to the Department of Justice.43 The director of Women's 

Aid, Denise Charlton, said that the unpredictability of the legal process was a concern of 

many women facing violence in the home. The group submitted that the judiciary's limited 

awareness of the dynamics of domestic violence could lead to decisions being taken that 

actually increased the risk to the victims' safety. Effective judicial training in the area of 

domestic violence is, therefore, clearly required before the judiciary's response to the 

problem can be described as satisfactory.  

 

Conclusion 
The enactment of the Domestic Violence Act 1996 marked recognition of the gravity of 

the problem of violence in the home and, as such, merits applause. However, its potential 

                                                                                                                                                                     
40 op. cit. fn. 17 p. 26 
41 op. cit. fn. 2 p. 56 
42 Kelleher P. and O'Connor M, Safety and Sanctions: Domestic Violence and the Enforcement of the Law 
in Ireland , April 1999, p. 18-19 (commissioned by Women's Aid. Dublin) 
43 Cunningham G., Domestic Violence Victims Fear Legal System , Irish Independent, 09/02/2003 
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to give effective protection and remedies to victims has been fettered by poor drafting on 

the part of the legislature and inconsistent and uninformed interpretations on the part of 

the judiciary. These shortcomings must be addressed by, for example, the introduction of 

statutory guidance regarding provisions of the Act and a system of on-going judicial 

training in the area. Until such measures are taken, the response of the legislature and the 

judiciary can only be described as merely adequate.  
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