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A INTRODUCTION 

 

 

Writing in the US, Professor Bickel famously called the judiciary ‘the least dangerous 

branch [of government]’.
2
 Certainly in Ireland, the doubtful accolade of the most 

toothless branch of government belongs to the Oireachtas. To take some examples: 

since Independence, very few Private Members Bills have navigated the tortuous 

course to the status of law.
3
 Again, the power, usually provided as a safeguard when 

delegated legislation is being made, which enables either House to pass a resolution 

negating a Statutory Instrument, has seldom been invoked, and never successfully. 

And the feat of removing a Government and replacing it by a new one, without an 

intervening General Election, has been achieved only once (1994) since 

Independence. A recent book on the Oireachtas
4
 – the first since 1958 – includes 

lawyers as authors of only two of its 22 chapters, which suggests that the Oireachtas’ 

legal powers are seldom exercised to their full extent. In summary, it may be said that, 

if man proposes and God disposes, the Oireachtas does neither, with the Government 

initiating almost all measures, which are then ushered through each House by the 

responsible Minister, with the Government Whip shepherding in any stragglers 

among the Government’s flock of Deputies and Senators.  

As symbol and substance of this lack of influence or authority, the Oireachtas’ 

powers (or lack thereof) in the field of inquiries will do nicely. This lack was 

established by a Divisional High Court and confirmed by a majority of five to two in 

the Supreme Court, in the landmark (or landmine) decision, popularly known as 

Abbeylara.
5
 Small wonder that, in 2011, the Joint Oireachtas Committee on the 

Constitution proposed that there should be a Constitutional Amendment to Article 15 

to change this position.  

 

                                                 
1
 Joint Oireachtas Committee on the Constitution Review of the Parliamentary Power of Inquiry 

(Parliamentary Number A11/0140, 2011). As of February 2011, this is the most recent in a series which 

was launched in response to the Constitutional Review Group 1996 (chaired by Ken Whitaker). 

In preparing its Report, the Committee heard papers from John Rogers SC (17 November 2010); John 

O’Dowd (1 December 2010); Professor Gary Murphy and Eoin O’Malley (15 December 2010); 

Professor Donncha O’Connell (12 January 2011); and the present writer (17 October and 3 November 

2010). Submissions were also elicited from members of the public and contributions were received 

from, amongst others, the Bar Council and the Law Society of Ireland. 
2
 A Bickel The Least Dangerous Branch: the Supreme Court at the Bar of Politics (Yale University 

Press New Haven 1986). 
3
 Six measures which became law between 1951 and 1958 are listed in D Gwynn Morgan 

Constitutional Law of Ireland (Roundhall Press 1990) 231. Subsequently, mainly in the 1990s, there 

have been five others, listed in J O’Dowd ‘Parliamentary Scrutiny of Bills’ in M MacCarthaigh and M 

Manning (eds) The Houses of the Oireachtas: Parliament in Ireland (IPA 2010).  
4
 M MacCarthaigh and M Manning (eds) The Houses of the Oireachtas: Parliament in Ireland (IPA 

2010). See also JL McCracken Representative Government in Ireland (Oxford University Press 

London 1958); D O’Sullivan The Irish Free State and its Senate (Faber and Faber London 1940). 
5
 Maguire and Ors v Ardagh and Ors [2002] 1 IR 385. 
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As we shall see in Part B, there are a number of different forms of inquiry, for 

example: the C&AG—Public Accounts Committee investigations, inquiries under the 

Compellability Acts or the Private Bills procedure.
6
 Each of these may – the position 

is by no means clear – have been affected by the decision in Abbeylara.
7
 

On a macro level, one might say that the present law illustrates the very 

stringent constitutional values which protect an individual accused of wrongdoing,
8
 

including their good name, coming up against the weak position assigned by the 

judiciary to the Parliament. In such an unequal contest, there can only be one 

outcome, so that the result in Abbeylara was quite predictable and likely to be 

followed.  

 

 

B MODERN LANDMARKS 

 

 

There is a thorough survey of all the Oireachtas inquiries, since the foundation of the 

State, in John O’Dowd’s article.
9
 Accordingly, here we need only start the clock at Re 

Haughey, giving a brief survey of the highlights, which those familiar with the field 

may prefer to skip.  

 

  

1  Re Padraig Haughey 

 

 

Apart from being a window on the State’s relations with the troubles in Northern 

Ireland, Re Haughey
10

 also afforded a landmark ruling in the present field. This case 

arose out of the Dáil Committee of Public Accounts (PAC) investigation into the 

expenditure of a grand-in-aid for Northern Ireland relief, which had been voted to 

assist the Red Cross but, allegedly, had been diverted to buy armaments for the IRA. 

The main legal point concerned the fact that, during the Committee’s Hearings, a 

garda officer made a number of allegations against Mr Pádraig (Jock) Haughey, so 

much so that the Supreme Court considered that his good name was called into 

question. Because of this, Ó Dálaigh CJ, writing for the Supreme Court majority, held 

that the Committee ought to have granted Mr Haughey certain procedural safeguards. 

Ó Dálaigh CJ’s statement
11

 of these safeguards has been influential in respect of the 

                                                 
6
 Committees of the Houses of the Oireachtas (Compellability, Privileges and Immunities of 

Witnesses) Act 1997, as amended very slightly in 2004 (Committees of the Houses Act 1997). 
7
 Though contrast Hardiman J in Abbeylara (n 5), 658: ‘It is a challenge to a novel assertion of a power 

to hold individual citizens directly accountable to a parliamentary committee. It does not seek to 

challenge the established practices of the Oireachtas.’  
8
 This may be at the expense of their victims. A recent example of this general proposition, from 

another field, is to be found in Re Commission to Inquiry into Child Abuse [2002] 3 IR 459, 476.  
9
 J O’Dowd ‘Knowing How Way Leads on to Way: Some Reflections on the Abbeylara Decision’ 

[2003] Irish Jurist 162, 205-220 (Reflections). 
10

 [1971] IR 217. 
11

 Padraig Haughey was the late Charles Haughey’s brother. Ó Dálaigh J stated at [1971] IR 217, 263: 

(a) that [Mr Haughey] should be furnished with a copy of the evidence which reflected on his 

good name; (b) that he should be allowed to cross-examine, by counsel, his accuser or accusers; 

(c) that he should be allowed to give rebutting evidence; and (d) that he should be permitted to 

address, again by counsel, the Committee in his own defence. 

A second seminal point to emerge from Re Haughey was that it would be unconstitutional to vest, in a 

Committee of the Oireachtas (or any other non-Court), the function of certifying the facts on which the 



[2011] COLR 

 

 

 

procedures of inquiries, both by the Oireachtas and by other forms of public inquiry; 

so much so that these rights are often referred to as ‘Re Haughey’ rights.     

 

 

2  Inquiry into the Fall of the Fianna Fáil-Labour Government in 1994 

 

 

The Fianna Fail-Labour Coalition Government, led by Albert Reynolds, fell when the 

Labour Party members resigned. The circumstances of the fall
12

 were so surprising 

and controversial that they were thought to call for an inquiry. By Dáil resolutions,
13

 

the Dáil Committee on Legislation and Security was charged with the duty of 

investigation. It was assumed that the Re Haughey rights applied. Accordingly, as the 

Report states: 

 

[T]he more that the Sub-committee in its Report reaches factual 

conclusions or expresses opinions which are likely to affect the good 

name of witnesses or other persons, the more will the Courts expect the 

Sub-committee to act … in accordance with the rules of constitutional 

… justice.
14

  

 

The legal advice continued by stating that the only way to avoid judicial review of the 

Report by someone whose reputation might be affected and who had not been 

represented was for the Report ‘to confine itself to reporting the evidence which it has 

received to the Dáil, rather than reaching any conclusion or expressing opinions in 

regard to such evidence.’
15

 

 

 

3 Public Accounts Committee Inquiry into DIRT 
 

The first inquiry under the Committees of the Houses Act 1997, as specially amended 

for the occasion, by the Comptroller and Auditor General and Committees of the 

Houses of the Oireachtas (Special Provisions) Act 1998, arose out of the non-payment 

                                                                                                                                            
criminal offence of failing to answer the Committee’s questions was based. In other words, and without 

going into the detail of this particular case, if the Committee had purported to do this, then it would 

have fallen foul of Article 34.1, which provides that, where there is an ‘administration of justice’, this 

must be vested in a Court. One should emphasise that the focus here was on adjudicating upon the 

failure of a witness to answer an Inquiry’s questions. The wider question of whether a public inquiry 

(whether a Parliamentary inquiry or a public inquiry set up under, for instance, the Tribunal of Inquiry 

(Evidence) Act 1921) in making findings on the facts, recommendations etc. is ‘administering justice’ 

has been considered twice recently by the Supreme Court. In each case, it was held that the inquiry was 

simply making ‘a finding of fact, in effect in vacuo’: Goodman International v Hamilton (No 1) [1992] 

2 IR 542, 590; Haughey v Moriarty [1999] 3 IR 1, 75.   
12

 The proximate causes of the fall were: Fianna Fáil Minister’s insistence on appointing the then 

Attorney General as President of the High Court; and the delay, within the Attorney General’s Office, 

in processing a warrant in respect of a person suspected of paedophile offences, for extradition to 

Northern Ireland.   
13

 Dáil Debates 6, 8 and 15 December 1994 [695], [848] and [1174]. The Report is entitled, awkwardly, 

Report of the Sub-committee of the Select Committee on Legislation and Security (Pn 1478, 1995). The 

advice from the Sub-committee’s legal adviser, G Durkan SC, is in Appendices 6 and 7. The Sub-

committee’s position was strengthened by the grant of privileges to its witnesses, by s 2 of the Select 

Committee on Legislation and Security of Dáil Eireann (Privileges and Immunity) Act 1994. 
14

 Report of the Sub-committee,  ibid, 957.  
15

 ibid 960. 
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of Deposit Interest Retention Tax. In 1998, there had been reports in the news media 

concerning the use, by financial institutions, with the possible knowledge of the 

Revenue Commissioners, of bogus non-resident accounts, in order to evade payment 

of this tax. The PAC recommended that the CAG should investigate the operation of 

DIRT by the Revenue Commissioners and the financial institutions, during 1986-98. 

The resultant CAG investigation yielded a report which was the focus of an inquiry by 

a special Sub-committee of the PAC which held oral hearings in 26 sessions during 

September 1999. The Sub-committee had before it the financial institutions own 

documents, though information as regards customer accounts was only available in 

the form of an aggregate collected by an independent Auditor who had been 

appointed by the CAG.  

The PAC cross-examined many of the witnesses who had already appeared 

before the CAG, as well as the external auditors of the financial institutions involved, 

and also the Ministers for Finance during the period for which DIRT had not been 

collected. Significantly, almost all the questioning emanated from the deputies of the 

Sub-committee. The only situation in which the financial institutions, whose conduct 

was under investigation, exercised their undoubted right to cross-examine was where 

counsel for the AIB cross-examined the Revenue Commissioners as to whether a deal 

had been struck as between the Bank and the Revenue Commissioners as to the 

payment of DIRT. Counsel for the Revenue Commissioners also cross-examined the 

AIB witnesses on the same issue. In addition, all the questioning of the Ministers, as 

regards the alleged deal was done by the Sub-committee’s legal team, rather than the 

Deputies, lest it be thought that the Deputies would be unduly lenient on the 

politicians.      

 

 

4 Abbeylara 

 

 

Arguably, the DIRT inquiry was the zenith in the Oireachtas’ achievement in the field 

of inquiries. Alas, the dawn was to come in the form of Abbeylara. Here, the Supreme 

Court held, by a majority, that there are at the moment significant limitations on the 

power of Oireachtas committees to hold investigations.     

In Abbeylara, the Supreme Court, the Gardaí, whose conduct was under 

investigation, successfully sought judicial review to prevent the inquiry from going 

ahead. Essentially, they took five points: 

 

a) Given the terms of the 1997 Act,
16

 the procedure followed by the Sub-

committee was flawed in a number of respects;
17

 

                                                 
16

 Committees of the Houses of the Oireachtas (Compellability, Privileges and Immunities) Act 1997, 

as amended. 
17

 This refers to a group of points which was more significant in the High Court than in the Supreme 

Court, and is not covered further in the text. The first of these is that s 3 of the 1997 Act specifies that a 

Sub-committee of this type must have the consent of a ‘compellability’ Sub-committee appointed 

jointly by the Committees on Procedure and Privilege of each House before it can lawfully issue a 

direction of the type contemplated in s 3, eg a direction to answer questions. Because of three defects in 

the process followed by both the Investigatory and the Compellability Sub-committees, the High Court 

found that when directions were issued to the applicants to appear before the Investigatory Sub-

committee there was no valid consent in existence. Secondly, the Joint Oireachtas Committee had set 

up the Sub-committee according to the appropriate resolution, ‘to consider the report … and to 
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b) The Sub-committee had no legal authority to mount such an investigation; 

c) The character of the material which the Committee was supposed to 

investigate was not proper for an Oireachtas Committee;  

d) The Sub-committee had failed to follow the first rule of constitutional 

justice (the ‘no bias’ rule); 

e) The Sub-committee had failed to observe the second rule of constitutional 

justice (audi alteram partem).
18

 

 

Item a) depends upon the drafting of the 1997 Act and the Oireachtas’ failure to 

follow the procedure which it stipulates. The only general point which emerges here is 

that the more complicated procedure there is, the more chance there is of some kind of 

a slip-up in a committee’s practical operation, especially bearing in mind that the 

committee members and staff are usually not lawyers. The remaining four points are 

dealt with, at a more general level, in Part C. 

 

 

5  Curtin 

 

 

A case, with its own constitutional importance, which might appear to be relevant in 

the present area is Curtin v Dáil Éireann.
19

 This case arose out of proceedings, which, 

if they had not been discontinued, could well have led, for the first time ever, to the 

removal of a (Circuit Court) judge for stated misbehaviour. The point of relevance 

here is that, as a matter of practicality, it would not have been feasible for each House 

to hear and assess all the evidence against Judge Curtin. Accordingly, a joint 

Oireachtas Preparatory Committee was established to hear evidence. The Oireachtas’ 

power of investigation in Curtin was grounded solidly on a specific provision of the 

Constitution, Article 35.4, which provides for the impeachment of judges by the 

                                                                                                                                            
consider submissions received and to report back to the Joint Committee.’ The High Court ruled that 

‘to transform a requirement that [the Sub-committee] consider and report upon a report into an 

investigation that it inquire into the underlying events which gave rise to the report was to go too far’. 

The final defect of this type was that when the application was made to the Compellability Committee, 

the documents misrepresented to it that certain powers had been given which had not in fact been given 

until the following day. 
18

 In particular, while it had been accepted by the Sub-committee that the applicants were entitled to Re 

Haughey rights as regards cross-examination, the applicants were told that they would be allowed to 

cross-examine any particular witness only after all of the witnesses had been subjected to questioning 

by all the members of the Sub-committee. A second defect was that it was left to the Sub-committee to 

stipulate that ‘any witness would be entitled to be told of any persons who might be permitted to cross-

examine them and be heard as to why such person ought not to be so permitted’ (p 32 of the High 

Court judgment); and also that any cross-examination would be subject to leave of the Sub-committee. 

In sum the High Court remarked: All of this suggests that there was a clear attempt to rewrite the rules 

guaranteed under Re Haughey and to do so in a manner which substantially diluted and negated them. 

Even if this had been done by a tribunal of inquiry presided over by a judge (which Murphy J in 

Lawlor v Flood and Finlay CJ in Goodman v Hamilton regarded as a substantial guarantee that fair 

procedures would be followed) it would not survive criticism. Here with no judge and no such 

guarantee and in reliance upon what appears to be parliamentary procedure, there was an attempt to 

substantially rewrite and recast the entitlements of persons appearing before the Sub-committee.   
19

 [2006] 2 ILRM 99. 
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Houses of the Oireachtas. The utilisation of this narrow and express power does not 

have anything to say about the width of the Oireachtas’ general power simply because 

it was assumed
20

 throughout that case that the Constitution required the Oireachtas to 

investigate the judge’s misconduct. 

 

 

6 Mini-CTC Signalling Inquiry 

 

 

This was a sworn Inquiry conducted, in 2001, by a Sub-committee of the Joint 

Committee on Public Enterprise and Transport, using the powers conferred by the 

1997 Act. The subject matter of the Inquiry was the apparent overrun against budget 

and the delay, in the establishment of a centralised traffic control and signalling 

system (the Mini-CTC) for the rail network. The Sub-committee sat in public for a 

total of 26 days, hearing testimony from 75 witnesses. Then, just at the stage when all 

that remained was the conclusion of the cross-examination of two witnesses, the High 

Court judgment in Abbeylara, which was wider than the Supreme Court decision, was 

handed down. As a result, the Sub-committee adjourned ad sine die. By the time the 

dust had settled in the Supreme Court judgment in Abbeylara (April 2002), the 

Oireachtas was entering the final straight before the 2002 General Election. Thus, the 

Committee’s swansong took the form of an impassioned Interim Report
21

 which 

reached no conclusions on the issues before it but instead offered a heartfelt lament, 

with lavish references to the Separation of Powers, at the lack of capacity to which it 

had been reduced.   

 

 

C ANALYSIS 

 

 

There are four legal problems which may lie in the way of, at any rate, certain types 

of Oireachtas inquiry. These are also the issues on which a view has to be taken in 

deciding whether a Constitutional Amendment is appropriate or necessary and, if so, 

what approximate shape any amendment might take. The present Part discusses these 

issues, so paving the way for the examination of the Joint Oireachtas Committee’s 

proposals, in Part E.    

 

 

1 Lack of Authority to Hold an Inquiry: Power to Hold Inquiry, to be 

Given by Legislation or by Constitutional Amendment? 

 

 

The first point is that in Abbeylara, the Supreme Court seemed to rule that the 1997 

Act did not give ‘any express authority to conduct an investigation which would make 

findings adverse to the good names of citizens’, in the words of Mr John Rogers SC.
22

 

                                                 
20

 Since the case concerned a Circuit Court judge, the relevant law was the Court of Justice Act 1924 s 

39, and not the Constitution which makes no mention of Circuit Court judges. Curiously, this point, 

which could have had immense consequences for the result of the case, went unnoticed.  
21

 Joint Committee on Public Enterprise and Transport, Sub-committee on the Mini CTC Signalling 

Project Interim Report (April 4 2002). 
22

 At pgs 1-2 of his contribution to the Oireachtas Committee,  ibid. 
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Mr Rogers substantiates this conclusion, on the basis that the Court majority held that, 

read literally, the 1997 Act merely gave authority to provide for specific aspects, such 

as: the calling of witnesses; the immunity of witnesses ... This is rather surprising, as 

one is bound to ask: but do not these elements really capture the substance of an 

inquiry?; if there were ever an example of necessary implication, surely one would 

say that here there is an implicit power to conduct an inquiry? For, if one compares 

the wording of the 1997 Act with that of the Tribunals of Inquiry (Evidence) Act 

1921, one finds that, here too, there is no explicit authority to hold an inquiry.
23

 Yet, 

no-one ever had the temerity to suggest that the 1921 Act does not give authority to 

hold an inquiry. It is this almost wilful attitude of the Supreme Court majority which 

leads one to think that it might be better not to take any risks and to specify expressly 

a right to establish an Oireachtas inquiry in the Constitution.
24

 

The second relevant point is that, if a power to hold inquiries were to be 

available only on the basis that legislation were in the offing, then this power would 

presumably have to be limited to the existing powers of the Oireachtas under the 

Constitution. The reason for this statement is that the majority judgments in 

Abbeylara held or assumed that the Oireachtas has been given a specific place in the 

Constitution, with specific purposes. It is probably correct to deduce from this that, if 

the Oireachtas were to be given additional powers which go radically beyond those 

envisaged in the Constitution, this might possibly violate the Constitution. 

It is relevant here that, at the moment, the only two major specific purposes 

which the Oireachtas has are: first, it is the law-making body: and, secondly, by 

Article 28.2, the Dáil is the body to which the government is made ‘responsible’.
25

 

From a legal, even legalistic, approach, two comments may be made on the first of 

these limitations. First, the Oireachtas’ power of law making is almost unlimited. In 

short, a power of inquiry into the need for, and possible form of, legislation could 

potentially be very far-reaching. It could certainly go into the behaviour of individual 

citizens, which many people would regard as further than is appropriate, a point 

which is developed below.  

The second factor here would be whether, if this justification for an Inquiry 

were the one which was relied upon, it would be necessary for legislation actually to 

be in prospect or, at least, a realistic prospect. For it is easy to think of situations in 

which legislation is not even a realistic possibility. For instance, where some failure in 

public administration depends on a human error, no improvement could be made by 

changing the legal or institutional framework. Thus, in such situations, it might be 

                                                 
23

 This point is emphasised in discussion in Law Reform Commission Consultation Paper on Public 

Inquiries, including Tribunals of Inquiry (CP 22-2003) [6.03]-[6.05]; (Report LRC 73-2005) [2.25]-

[2.37]. 
24

 J O’Dowd remarks that  

[a] theme running strongly through the majority judgments in Maguire v Ardagh was 

that there is an inherent government power to initiate and conduct investigations, but 

that it vests in the executive branch of government and must be deemed to do so 

because of the unsuitability of the legislature and its members to carry out that 

function. 

J O’Dowd ‘Maguire v Ardagh Reconsidered’ Paper given to Oireachtas Committee (3 December 2010) 

9.   This is a fair summary of the majority judgments; but one might contest the argument contained in 

the judgments. The executive, no less than the legislature, is itself party-driven.  
25

 See generally M MacCarthaigh Accountability in Irish Parliamentary Politics (IPA Dublin 2005); D 

Gwynn Morgan ‘Enforcing Public Accountability: a Tour d’Horizon’ [2009] Irish Law Times 71. For a 

study of the accountability, funding and composition of a proposed public body see R Sinnott and 

others Preliminary Study on the Establishment of an Electoral Commission in Ireland (Geary Institute 

UCD 2008) ch 9.  
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held that the Oireachtas would not be empowered to hold an inquiry into any relevant 

issues.    

The second function, on the basis of which an inquiry might be justified, is 

that the Government is responsible to the Dáil. Again, there are two obvious 

limitations here. First, the duty is to the Dáil and not to the Seanad or the Houses of 

the Oireachtas jointly. Yet, for good reasons, the modern practice is to establish Joint 

Oireachtas Committees for most purposes. But, on a literal view, Joint Oireachtas 

Committees could not draw on the status of being the agency of responsibility, which, 

as just noted, is vested by the Constitution in the Dáil alone.  

Next, as regards the entity which is made responsible to the Dáil, this is stated 

to be ‘the Government’, that is the committee of 15 ministers, which, under the 

Constitution, is the central directorate of the executive organ. One may expand this by 

reference to Article 28.4, by which ‘the Government … shall be collectively 

responsible for the Departments of State.’ and section 5 of the Ministers and 

Secretaries Act 1924, which provides that ‘members of the [government] may be 

appointed individually to be ministers, heads of particular Departments.’ But, even 

with this expansion, responsibility remains confined to the ‘Departments of State’.  

Yet, there is now a vast hinterland of ‘public bodies’.
26

 And the practice has 

developed of the Oireachtas setting up committees which hold not only Ministers, but 

also public bodies, responsible to it. These public bodies are, save mainly for 

commercial state sponsored bodies, like Bord Gáis or RTÉ, funded almost entirely by 

the tax payer and discharge ‘public functions’. In my opinion, it is therefore 

appropriate that, at any rate to some extent, these public bodies should be made 

answerable to the representatives of the people. Yet, without a Constitutional 

Amendment, this practice would be in jeopardy because of the narrowness of Article 

28.4  

In any case, there is a more fundamental point which throws into doubt 

reliance at all on the Government’s responsibility to the Dáil as a foundation for an 

Oireachtas Inquiry. This is the fact that although writing in the context of Abbeylara – 

in which there was no question of a legislative purpose and the responsibility 

foundation might have seemed well worthy of consideration – the two strongest of the 

majority judgments referred to only the legislative jurisdiction.
27

 This suggests that 

the responsibility argument is a broken reed on which to rest the justification for an 

Oireachtas Inquiry.  

The conclusion to this part of the discussion is that the Court in Abbeylara 

seemed to require that, for the Oireachtas to have jurisdiction in making an inquiry, 

this would have to be granted, at most, on one of the two constitutional functions 

identified above (legislation or responsibility to the Dáil) and possibly only on the 

first. This restriction would significantly reduce the subject matter of permitted 

inquiries. In sum, I agree with the Committee’s proposal of a Constitutional 

Amendment; and will return to this theme in Part E.  

 

 

2 Subject Matter of the Inquiry 

 

                                                 
26

 For discussion see G Hogan and D Gwynn Morgan Administrative Law in Ireland (4
th

 ed Round Hall 

2010) ch 4. 
27

 Geoghegan J stated (n 5) 718: ‘But the all important point is that the inquiry … would be merely for 

the purpose of considering whether any new legislation was required and for no other purpose.’ See 

also Hardiman J, 659-660. 
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There was a good level of consensus among the majority judges. There were two 

linked
28

 aspects of the inquiry which caused the majority judges to regard it as 

unlawful. The first is that the Committee’s conclusions would be ‘adjudicatory’.
29

 

Hardiman J characterised the Committee’s terms of reference as requiring it ‘to 

consider whether to make a finding of unlawful killing’.
30

 This is virtually a definition 

of manslaughter and this is what seems to have been a particular ‘red rag to a bull’, in 

the eyes of the Supreme Court majority, who seem to have regarded this term of 

reference as tantamount to asking the Sub-committee to find whether identified 

Gardaí had committed a serious criminal offence.  

The second aspect is that the targets of the investigation by politicians were 

not Ministers or holders of any other constitutional office, but were ordinary citizens 

albeit public servants. Hardiman J used the term ‘individual citizens’. But it seems a 

bit of a stretch to apply this term to Gardaí on duty. The distinction which the judge 

may have been seeking could run between private individuals or companies and, on 

the other hand, public servants or possibly civil servants.   

In the present context, this debate is by no means academic. A good deal of 

the controversy regarding who should be subject to Oireachtas Committees has 

centred on public bodies. Notably, Abbeylara involved members of the Garda 

Siochána, whose constitutional status is somewhat amphibious. There is no need here 

to go into the question of whether, under the existing law, public bodies are subject to 

the jurisdiction of Oireachtas Committees. In the context of the desirability of a 

Constitutional Amendment, it seems that there is significant doubt on this point, the 

only way of resolving which would be by way of a Constitutional Amendment 

specifying whether public bodies should be within, or without, the jurisdiction of 

Oireachtas Committees.    

Some members of the Abbeylara majority were sensible of the fact that their 

ratio left them open to the question: ‘then what subject matter is left to any inquiry 

which the Oireachtas may be empowered to establish?’ In response to this implicit 

question, the following observations were offered by Murray J: 

 

I do not see any reason why the Oireachtas cannot conduct inquiries of 

the nature which they have, for practical purposes, traditionally done, 

including inquiries into matters concerning the competency and 

efficiency in departmental or public administration as well as such 

matters as those concerning the proper or effective implementation of 

policy, and make findings accordingly. Also [in the case of] a 

particular office holder, such as the chief executive of a semi-state 

body who is by virtue of his appointment, whether by statute or 

contract, answerable to the Houses different considerations arise … [It] 

is possible for a parliamentary committee to conduct an in-depth 

investigation of a large police operation and make extensive findings 

                                                 
28

 The question did not have to be addressed as to whether either of these features would have been 

fatal on its own, or whether the flaw was that the two occurred together. But it seems from phrases like 

‘to adjudicate … on the culpability of citizens in their conduct …’ (Murray J (n 5), 595) that it was the 

fact that there was an adjudication against private citizens which was the critical factor – the 

coincidence of the two elements was necessary for invalidity.   
29

 Justice Murray  J (n 5), 588-590 and 605. See, too, Hardiman J, 662-64. 
30

 Justice Hardiman, ibid 668, stated: ‘I believe it is quite fanciful to consider that a reasonable man or 

woman in the street would not regard a report so phrased as a solemn finding of demonstrated 

wrongdoing.’ 
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and recommendations of great public and legislative import, without 

the necessity of making findings of personal culpability of individual 

police officers.
31

 

 

Geoghegan J agreed with this line of thought, offering the observation that there was  

 

a very big difference between a view being expressed by an Oireachtas 

Sub-committee that muddled orders were given and defective systems 

devised at some particular level in the Gardaí and an opinion, on the 

other hand, that an individual Garda on the spot had effectively 

committed what the public would interpret as an unlawful killing.
32

 

 

 

(a) Drawing inferences 

 

 

Some of the judgments were sensitive to the fact that inferences that a person was 

being stigmatised for committing misconduct could be very readily drawn from 

certain types of finding of fact. To elaborate, in the practical circumstances of 

Oireachtas Committees and the drafting of their Reports, this is likely to be very 

important. Here one needs to distinguish the types of material which a committee 

report may wish to include: a) findings on pure facts, for example, that expenses 

claims were made, or for how much; b) characterisation of these facts, by reference to 

some standard, thereby implying that the person under investigation had fallen short 

of such standard, for instance, that the expense claims were ‘excessive’ in the light of 

relevant circumstances, such as the number of journeys made; c) recommendations as 

to what should be done to ameliorate the situation, for example repayment of the 

money or better safeguards. Aspects b) and c) are obviously important when one 

considers the fact that an Oireachtas Committee naturally wishes to comment on the 

findings of fact which it has made.    

 

An important passage here is that of Geoghegan J: 

 

Furthermore, even if one is to postulate a legitimate exercise of a 

supposed inherent power to conduct an inquiry for legislative purposes, 

the committee or Sub-committee conducting the investigation would 

be obliged to avoid, as far as possible, the attribution of blame and 

especially apparent criminal misconduct to a named individual. A 

legitimate inquiry … which was directed towards a perfectly proper 

legislative purpose might in some circumstances inevitably and 

unavoidably lead to implied blame being attached to an individual. 

That would not necessarily render the inquiry ultra vires and, 

therefore, I consider that the wording of the declaration made by the 

divisional [High] Court is too wide, particularly having regard to the 

use of the words ‘liable to’. It is also true that a legitimate Oireachtas 

investigation may inevitably result in a finding of fault in a 

management system which in some circumstances could involve an 

                                                 
31

 ibid 605.  See also McGuinness J, 604-05. 
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implied attachment of blame to the relevant manager. That might also 

be legitimate. But the all important point is that the inquiry from the 

beginning would be merely for the purpose of considering whether 

new legislation was required and for no other purpose. That was 

emphatically not the case here.
33

     

 

Hardiman J accepted this distinction: 

 

Advice on the desirability of legislation on a particular topic may of 

course reflect the advisor’s view of past events or transactions. So long 

as this is genuinely incidental and not a mere device, this incidental 

overlap certainly does not, in my view, even potentially invalidate an 

exercise of the first kind.
34

  

 

Thus, each of these judges seems to have accepted the legitimacy of ‘implied 

blame’, to use the words of Geoghegan J; but not to go further. In other words, those 

members of the majority who addressed a point, which was strictly speaking obiter, 

seem to offer the view that, in terms of the typology set out above, probably: a) a 

finding as to facts is acceptable, b) only implied, not expressed, blame is permissible 

and, since the greater includes the lesser, c) – recommendation for improvement – is 

not acceptable. In short, to go beyond a) and a rather pale version of b) would require 

the express words of a Constitutional Amendment.  

Such a Constitutional Amendment would seem to me to be acceptable, but 

provided that the Committee’s expression of opinion falls short of a finding that the 

Oireachtas committee’s expression of opinion falls short of a finding that crime has 

been committed or that civil infringement of law has occurred. Such a restriction 

seems necessary, in order to respect the Separation of Powers and the doctrine that 

such matters should be reserved for the Courts. As we shall see in Part E, this type of 

restriction (though only ‘non criminal findings of wrongdoing’) is included in the 

Committee’s proposed amendment.
35

 However, to turn to the positive proposition – in 

favour of widening the Oireachtas inquiry’s powers – it seems to the present writer 

reasonable that a committee of public representatives, after making an inquiry, 

governed by fair procedures, should be able to express a critical opinion. That is the 

important issue of principle. There is another consideration, that of practicability: the 

present law, turning on ‘implied blame’ is a very slippery standard for a lawyer to 

advise upon or for a court to rule upon. To go back to first principles, the rule of law 

which applies to judges as much as to politicians, requires certainty and precision.     

 

 

3  Fair Procedure, First Rule: ‘No Bias’ 

 

 

Very relevant here are the two rules of fair procedure (constitutional justice) 

established by Re Haughey [1971] IR 217. It was confirmed by Curtin and, most 

recently, by Callely.
36

 The Court indicated that both rules would apply to any 

                                                 
33

 ibid 718. 
34

 ibid 659-660. 
35

 Joint Oireachtas Committee (n 1) [4.8(a)]. 
36

 Callely v Moylan [2011] IEHC 2 [70]. It was held in Callely that, in the circumstances of that case, 

there was no bias: see further [81] and [110].   
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parliamentary inquiry. There was no question of a different standard applying to 

politicians.   

As regards the first rule of constitutional justice, No Bias, two points are 

relevant. The first is that several of the judges held that, in Abbeylara, it was 

undesirable for persons sitting in a ‘quasi-judicial’ capacity to make themselves 

available for media interview; or participate in public discussions, in relation to any of 

the issues which were before the inquiry. McGuinness J remarked sagaciously: ‘[This] 

is not an insoluble problem, but it is one which must be recognised, faced and 

properly dealt with.’
37

 In other words, if members of the Oireachtas inquiry operate 

on the basis that the normal practices of Leinster House must in certain circumstances 

be avoided, this difficulty need not arise. The Joint Oireachtas Committee Report 

meets this difficulty, realistically enough, by stating, at [4.6], that  

 

all members of [a committee] would properly remain under an 

obligation to ensure that their statements and conduct in relation to any 

specific inquiry did not disqualify them on grounds of bias. Rules and 

procedures governing the conduct of Members would be prepared in 

the implementation of the inquiry power.   

 

The other no bias point is that of ‘structural bias’, also known as ‘institutional 

bias’. The difference between this and the earlier category is that, with the earlier 

category, the applicant would have to prove some episode which showed that a 

member of the committee was, or appeared, biased, for instance, a speech or 

interview; whereas, with structural bias, bias would be presumed simply from the fact 

that a politically divided assembly was involved. For structural bias conveys the idea 

that members of an institution which is subject to party discipline might be inherently 

biased by virtue of their office. For the Oireachtas is obviously a political place and 

motivated by political loyalties, rather than a disinterested search for the truth. This 

tendency may be seen in such inquiries as ‘the inquiry into (illegal) charges for 

residents in long-stay nursing homes’;
38

 the Deputy Fahey ‘Lost at Sea’ Ombudsman 

inquiry;
39

 and possibly the Senator Callely expenses investigation. Nevertheless, most 

members, even of the majority, appeared to reject this line of argument.
40

     

                                                 
37

 Abbeylara (n 5) 657. 
38

 Report on Certain Issues of Management and Administration in the Department of Health & 

Children associated with the Practice [sic] of Charges for Persons in Long-Stay Care in Health Board 

Institutions and Related Matters (June 2005). The Travers Report was published as an Appendix to the 

Committee’s Report. The Committee’s Report was based, in part, on the examination of Mr Travers, 

Mr Kelly (the Secretary General of the Department of Health and Children during 2000-2005) and 

other witnesses. 
39
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The Joint Oireachtas Committee on Agriculture and Fisheries, by a government majority, exonerated a 
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Report by the Ombudsman Lost at Sea Scheme (PRN A9/1507 December 2009); H McGee ‘Oireachtas 
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‘Callely's Victory in the Courts’ The Irish Times (Dublin 15 January 2011). 
40
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4 Fair Procedure, Second Rule: ‘audi alteram partem’ Rule 

 

The other limb of constitutional justice is the audi alteram partem rule, of which the 

leading exposition is still to be found in Re Haughey. This will be discussed at the end 

of Part E.    

 

 

 

D PUBLIC ACCOUNTS COMMITTEE 

 

 

Apart from the inquiry into judicial misconduct, which is expressly mandated in 

Article 34 of the Constitution, there may be another form of investigation which is 

constitutionally protected, and so is not subject to the constraints which Abbeylara 

held to apply to Oireachtas inquiries in general. This exception is the Public Accounts 

Committee. There is no need here to give a general summary of the PAC’s history and 

duties, but it is necessary to emphasise that its deep roots in Parliamentary history 

have a significance to the present topic. In the first place, the raising of public finance 

by taxation and the supervision of expenditure were the basis for the establishment, in 

the 14th Century, of the body to represent the classes who were being taxed. Initially, 

representatives were summoned to audience with the King in Westminster, so that 

they could explain to the people being taxed what was then the exceptional measure 

of taxation and the use to be made by the King of the money. But, surprisingly 

quickly, the House of Commons came to be recognised as an element of the 

Constitution which had a particular role in the authorisation of taxation and the 

supervision of public expenditure; these same principles were also at the basis of one 

of the major grievances of the American colonies, ‘no taxation without 

representation’. 

Members of the majority in Abbeylara were at pains to point out that the Irish 

Oireachtas is, in many ways, different from the British Houses of Parliament. But, in 

the present respect, it is rather clear that the Irish Constitution intended the Dáil to 

have a central position in respect of public finance, so that the history mentioned in 

the previous paragraph is relevant. Article 17.1.1 provides that ‘[a]s soon as possible 

after the presentation to Dáil Éireann … of the Estimates of Receipts and the 

Estimates of Expenditure of the State for any financial year, Dáil Éireann shall 

consider such Estimates.’
41

   

Likewise, Article 33 establishes a high constitutional position for the 

Comptroller and Auditor General, who bears the duty of checking the accounts of 

Departments and other public bodies, as to both income and expenditure, and bringing 

any discrepancies or irregularities to the PAC’s attention. The Article provides that he 

is to be appointed by the President and, in contrast, for instance, to the judges, ‘on the 

nomination of Dáil Éireann’. In addition, he is to ‘report to Dáil Éireann at stated 

periods as determined by law’. By long convention and structural inevitability, it is to 

the PAC that the CAG reports. 

There is, it is true, no express mention in the Constitution of the PAC, but this 

is because, by convention, such matters as Committees are left to Standing Orders. 

                                                 
41
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Another convention is telling here, namely that it is an Opposition Deputy who chairs 

the PAC and the Opposition and Government have equal representation on the 

Committee. These unusual requirements have been consistently followed since the 

foundation of the State. Surely it would be a very unreal world in which a Court, 

confronted by a case in which the PAC was being judicially reviewed, would not hold 

that the PAC and its investigation had some constitutional status. It could hardly be 

said that the PAC’s reports are only on a par with hundreds of public bodies whose 

annual reports, required by statute, are lodged in the Oireachtas library. As a 

comparison, one could say that, in areas of the Constitution dealing with individual 

rights, there has been no problem, in discerning what Mr Justice Hogan, writing extra 

judicially, has felicitously called ‘the constitutional acquis’. One example is that 

startling and seminal piece of judicial innovation, the discovery in Ryan v Attorney 

General
42

 of personal rights which are unenumerated in the wording of the 

Constitution.  

 

The most thorough survey of the (Irish) PAC states that:  

 

[In 1922] a committee of public accounts similar in its form, its size, 

its remit and its conventions to that of the House of Commons was 

duly established … Thus the Dáil PAC invariably elects a senior 

Opposition TD on the committee as its chairman, just as the Commons 

does. Thus the Dáil PAC is avowedly non-partisan as the Commons 

PAC is. Thus the Dáil PAC does not concern itself with ‘policy’ 

matters, but concentrates on investigation of instances of apparent 

irregularity, waste or inefficiency in the handling of public money just 

as the Commons PAC does …
43

 

 

In other words, the ‘investigation of instances of apparent irregularity …’ involves 

pointing the finger at those responsible. This is inevitable.
44

  

It is, of course, true that, at least since the early 1990s, there has been an 

attempt to get the CAG-PAC system to take a wider and more policy-orientated 

approach to its duties.
45

 But, so far as this applies to the present discussion, two points 

are relevant. First, such a development can hardly affect the constitutional position of 

the PAC. Secondly, and more important, from the point of view of Constitutional 

Amendment, the development has been to widen the PAC’s remit and not to exclude 

its jurisdiction over individual acts of expenditure, especially where these are 

important because of their size or because of the example which they set (and any 

such exclusion would be a great surprise to the average citizen-elector). To take only 

the most glaring instance, no-one would say that the real fate of the moneys voted for 
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 E O’Halpin ‘The Dail Committee of Public Accounts, 1961-1980’ 32(4) Administration 483, 484. 
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 JAG Griffith and M Ryle Parliament: Functions, Practice and Procedures (Sweet and Maxwell 
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45

 The Role of the Comptroller and Auditor General: a White Paper (Pr 8422, 1992) s 3; Comptroller 
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Northern Ireland relief by the Red Cross – which was at the centre of Re Haughey – 

was not a legitimate subject for the PAC’s interest.   

In accord with the notion that there are exceptional cases which Abbeylara 

does not reach, at any rate with the same intensity, even the strongest of the Supreme 

Court majority in Maguire, Hardiman J, stated obiter:  

 

[The present ruling involves] … no attack upon the work of Oireachtas 

Committees in general, on the PAC in particular, on the private bill 

procedure, or on the power of the Dáil to hold a government 

answerable to it or on its powers of scrutiny of the expenditure of 

public monies.
46

 

 

All this suggests that, even without any amendment, there may be constitutional 

warrant for saying that the PAC is a special case, which is not subject to whatever 

restrictions were set by the Abbeylara majority on other forms of Oireachtas inquiry.   

Despite these considerations, in a review of the PAC’s Fourth Interim Report 

on the accounts of FAS, the Joint Oireachtas Committee on the Constitution 

remarked:
47

  

 

[T]he PAC was very critical of certain practices which occurred in the 

State training agency but its written report on the matter was 

necessarily ascetically systemic rather than personal: ‘There were 

inadequate arrangements for the supervision of the corporate affairs 

directorate.’ 

 

This prudent approach points up what a potential minefield has been created by 

Abbeylara, at a time when the public is crying out for open government.  

 

 

E THE SHAPE OF A POSSIBLE CONSTITUTIONAL AMENDMENT 

 

 

The major recommendation of the Committee was that there should be a 

Constitutional Amendment along the following lines:  
 

The Houses of the Oireachtas shall have the power to inquire into any 

matter of general public importance.  

In the course of such inquiry the Houses may investigate any 

individual and make findings in relation to their conduct. 

The conduct of such inquiries shall be regulated by law. Such law shall 

balance the rights of the individual with the public interest in the 

effective investigation of matters of general public importance.
48

 

 

The Committee adds that the amendment will ‘contain ordinances allowing for non-

criminal findings of wrongdoing against individuals and for the balancing of public 

interest in effective parliamentary investigation with the right of persons to their good 
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name’. This probably refers to the technique of publishing – at the same time as the 

Constitutional Amendment – the organic legislation which would implement it. This 

technique was used in the case of the 1995 Divorce Amendment. It carries the 

advantage that people voting at a Referendum do not feel that they are buying a ‘pig 

in a poke’.   

Since the devil is in the detail and given the radical divergence between the 

proposed amendment and the policy of the majority in Abbeylara, it is probably useful 

in appraising this proposal to take a broad contextual approach, rather than 

considering the possible draft in detail of an amendment. The approach adopted, 

therefore, in the rest of this article will be to consider factors which will have to be 

taken into account in shaping the actual Constitutional Amendment. It is convenient 

to do this by reference to the headings used in the analysis in Part C.  

 

 

1 The Power to Hold Inquiries  

 

 

It is surely reasonable that the Oireachtas, like the democratic assemblies of almost all 

other constitutional democracies, should have a wide power to hold inquiries. And, 

indeed, this power is considered important enough to have been mentioned in the 

Constitutions of most member states of the EU.
49

 Almost certainly, the reason why it 

is not mentioned in the Irish 1922 or 1937 Constitutions is that (because of the unique 

character and history of the UK’s (unwritten Constitutions) it is not spelt out in 

respect of the Westminster Parliament. Thus, the draftsmen of the 1922 and 1937 

Constitution were misled into thinking that it did not have to be mentioned here. In 

view of the Abbeylara decision and the concerns which it has engendered, it is 

appropriate that this power should be specified in the Constitution. Doing this would 

also get over the problems arising in Part C (1), above.   

 

 

2 Any Limits to the Power?                                                                                                                                                     

 

 

In examining the width of the power of inquiry, which might be bestowed in any 

amendment, it would be useful to be in a position to state definitely what Abbeylara 

did, and did not, hold. However, so long as the Supreme Court insists on giving 

individual judgments, even among judges who agree with each other and with no 

attempt to align the subject matter between judgments, it is difficult or impossible to 

know the precise state of the law. In this context, it is striking how the mini-CTC 

signalling inquiry, outlined in Part A was dropped: the view is sometimes taken that 

this occurred because, at the relevant time, the legal community had not had time to 

assimilate the Abbeylara judgments. But even if this be correct, it suggests that those 

judgments are difficult to apply in any particular circumstance and a number of points 

of doubt have been identified throughout this article.    

However, in the first place, one can say fairly definitely, that, as the Abbeylara 

majority accepted, Oireachtas investigations which dealt with policy matters would be 

constitutionally permissible. And this would take care of a good deal of the subject 
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matter, dealing with areas of potential law making or government administration, with 

which the Oireachtas is legitimately concerned.  

At the other extreme, there is another question, namely whether investigations 

into the actions of individual private citizens, for instance, drug dealers, landlords, or 

bad parents, should be excluded from the Oireachtas remit. It is easy to see how, if an 

Oireachtas Committee had unlimited power of inquiry, this could be used to oppress 

private citizens’ rights, by an extensive patrolling investigation into all sorts of local 

or private events.
50

 In its original draft, the Bill which became the Committees of the 

Houses of the Oireachtas Act 1997 did specify an important exclusion, namely the 

exclusion of ‘private and commercial matters’. However, in its final form, this 

restriction was left out by amendment at committee stage. The Oireachtas Committee 

report does not deal specifically with the question of the private individual. But, while 

this is a gap, it is perhaps not of central importance, because the Oireachtas is unlikely 

to need to focus on the conduct of private individuals.  

What the two principles just suggested – policy issues are permissible; but 

private or commercial matters are excluded, or at any rate largely excluded – leave 

open is the middle ground, namely whether the Oireachtas should be empowered to 

establish and to comment upon (to refer to the distinction examined at the end of Part 

C) the conduct of individual public servants. What has the Joint Oireachtas 

Committee to say in relation to this central issue? To repeat the relevant part of the 

report, at [4.8(a)]: ‘The amendment will also contain ordinances allowing for non-

criminal findings of wrongdoing against individuals and for the balancing of the 

public interest in effective parliamentary investigation with the right of persons to 

their good name.’ This is a significant departure from Abbeylara, in that it allows for 

non-criminal findings of wrongdoing against individuals. Can it be justified?  

Indeed, the fact that the conduct of individual public servants was involved 

was the central point in Abbeylara. And it naturally commanded a good deal of 

attention in many of the judgments. Addressing the question directly, Murray J 

suggested that an inquiry might consider the conduct of the head of (only) a public 

body, on the basis that, traditionally, it was they who ‘carried the can’.
51

 This 

certainly has been the traditional attitude: see, for example, the coyness with which 

‘civil servants A, B and C’, in the Attorney General’s Office were identified (or rather 

not identified) in the episode which led to the fall of the Reynolds Government, in 

1994.  

But ‘the times they are a-changing’. There is a point which has been missed 

from this discussion, namely the wave of reform which commenced with the Devlin 

Report of 1969 and gathered speed in the 1990s, under such slogans as ‘Strategic 

Management Initiative’, and is back in vogue in 2011. One of the major themes in the 

present round of proposed reforms is that, at any rate, senior public servants should 

bear open responsibility and not be concealed, by enfoldment, within the individual 

ministerial responsibility doctrine.
52

 One solid legislative form which this change 

takes is that, under the Committees of the Houses Act 1997, public servants, as well 

as others, may be subpoenaed before an Oireachtas committee and required to answer 

its questions, albeit with certain restrictions, for instance the exclusion of policy 
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issues.
53

 Incidentally, the very fact that policy issues were excluded suggests the 

distinction between policy and administration, which was central to some of the 

majority judgments in Abbeylara, is not the object of the legislation. The retort to this 

may be that the majority judges were not concerned with the object of the legislation; 

but were applying, whether explicitly or implicitly, the Constitution. But, if this is 

true, then it certainly follows that, to bring about the sort of change which is argued 

for earlier in this Part, then a Constitutional Amendment would be necessary.          

We live in an age in which the accountability of senior public officers is 

regarded as realistic and necessary. Indeed, of the six modern cause celebres, 

summarised in Part B, three focused on the conduct of public servants (DIRT (in 

part)); Abbeylara; Mini CTC), with only one involving a politician (fall of Reynolds 

government); one a judge (Curtin) and one a private citizen (Haughey). Civil and 

other public servants are free of any commercial discipline. It is true that there will 

usually be some statutory disciplinary system; but all experience shows that, in 

practice, this is seldom invoked. Thus, it seems reasonable that the Oireachtas should 

not be excluded from the possibility of playing a role in such situations.  

One might query why the Irish judiciary have set this uniquely high value on 

‘good name’ – so much higher than that in other jurisdictions.
54

 It is not mandated by 

the Constitution, which gives only qualified protection in Article 40.3.2 (in contrast 

to, for instance, the absolute freedom of debate conferred on Oireachtas members, in 

Articles 15.10 and 12). Nor has there been any public debate on the subject, to 

warrant the weight set on it, comparable to the discussion on, for instance, abortion, 

gender equality or banking regulation. 

In contrast to the attitude of the majority, one of the two dissenting judges, 

Keane CJ, held that the undoubted constitutional right of the individual Gardaí to their 

good name, and to have that right vindicated by the Courts, did not preclude the 

proposed inquiry. He stated that the right of persons to their good name had to be 

balanced against ‘the right, and indeed the duty’ of the Oireachtas to inquire into, and 

inform itself as to, matters relevant to the discharge of its constitutional function.  

Another telling point is that the main objective of the Re Haughey rights is to 

empower a person whose right to a good name is called in question to put forward 

their side of the case, in order to protect their rights. This is desirable, because it goes 

some way to meet the view that ‘humble public servants should not be pilloried’. But 

the important point surely is that the Re Haughey rights do protect reputation; and to 

go beyond this and require that there be no such investigation is to cut off one 

occasionally useful form of accountability. Indeed, in Re Haughey itself, while the 

need for constitutional justice was laid down strongly, no-one suggested that the Sub-

committee lacked jurisdiction to investigate an episode which cast aspersions on the 

good name, even of one who was undoubtedly a private citizen. 

In summary, the Joint Oireachtas Committee’s proposed amendment would go 

only a relatively small distance beyond what is probably anyway permitted by the 

Abbeylara majority judgments. But this does not mean that it is not worth an 

amendment to the Constitution. In the first place, a properly drawn amendment would 

make the law more definite and – given the glare of often under-informed media 

publicity, frequently warped by off-the-record briefings from lawyers of interested 

parties – uncertainty in such a politically-charged area is very much to be avoided. 
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Secondly, in the few cases in which they need to be relied upon, the balancing of the 

public interest in parliamentary investigation against the right to good name (even 

perhaps in cases in which the person was not entitled to a good name) – really consists 

of a preference for Keane CJ’s view over that of the majority. For the reasons given 

here, that seems to be a tenable preference, which a democratically elected legislature 

is entitled to lay before the people at a Referendum, as a means of securing an open 

and accountable system of government, in which citizens can have confidence.  

 

 

 

3 Fair Procedures: Both Rules of Constitutional Justice 

 

 

The question which arises here is whether it would be possible, in the Constitutional 

Amendment under consideration, to do anything to reduce the rigours of 

constitutional justice. On some theoretical level, it would certainly be possible to 

state: ‘… provided that an Oireachtas Committee does not have to observe the rules of 

fair procedure/constitutional justice’. But is it unlikely that such an Amendment 

would not get past the Attorney General’s Office; or that, if it did, it would be 

accepted at a Referendum? A further difficulty which might be thought to arise here, 

if the present law were radically altered by amendment, would be that the law might 

be in violation of Article 6(1) of the European Convention on Human Rights, which 

states that ‘[i]n the determination of his civil rights and obligations … everyone is 

entitled to a fair and public hearing … by an independent and impartial tribunal …’;
55

 

assuming that this applies to a parliamentary inquiry, which is by no means settled.  

To go back to the analysis in Part C (3), a Constitutional Amendment of the 

type proposed by the committee, granting the Oireachtas a power of investigation, 

would remove any danger that anyone could take a case against an Oireachtas 

Committee of Inquiry on the basis of the so-called ‘structural’ or ‘institutional’ bias. It 

would not, however, remove the danger that some conduct of a member, and one 

would be enough, of the Oireachtas Committee would constitute bias. Thus, 

Committee members would have to take care to avoid the sort of behaviour (pre-

judging the outcome of an investigation in media interviews) which was criticised in 

Abbeylara. To assist in this, it might be useful to have a protocol of members’ 

behaviour. 

The second leg of constitutional justice is that persons whose conduct might 

be criticised by a Committee should have the opportunity (unless they waive it) to put 

their side of the matter, which would draw with it attendant cost and delay. In his 

Paper to the Oireachtas Constitution Committee, John Rogers SC remarks tellingly 

that  

 

[i]f there was ever a case where Haughey rights might have been 

diluted, it was Abbeylara because of the judicial restraint that one 

would expect with regard to an issue touching on the doings of the 

Houses of the Oireachtas. There was no sign of this.
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While Mr Rogers’ remark is a very just summation of the law as it is, as laid 

down by the Abbeylara majority, Mr O’Dowd in his Paper to the Committee also 

makes a telling comment on the law as it might be:  

 

Re Haughey probably represents, in many cases, too Court-centric and 

too rigid an understanding of what fair procedures require in a context 

in which it is not the life liberty or property of the individual that is 

directly in jeopardy, but the prospect that a view of the facts will be 

expressed which cannot be challenged by way of an action for 

defamation. Fair procedures do not necessarily imply that the 

procedures in this context must inevitably reproduce what a civil or 

criminal litigant (though not, for example, a witness in civil or criminal 

proceedings) is entitled to. Some legislative side step or some type of 

Constitutional Amendment may be appropriate.
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In any case, the major way which the Committee proposes to meet these procedural 

problems (as well as other difficulties, such as the length and complexity of many 

inquiries) is to utilise other agencies to do the investigative work. Thus, the report 

proposes: 

 

The Committee is of the opinion that committees of the Oireachtas are 

not best equipped to deal with complex and lengthy investigative work. 

It considers that third party specialise investigators should undertake 

the investigative part of the process. Committees of the Oireachtas 

would then undertake an in-depth analysis and public examination of 

the report of these investigations. This was the successful model of 

inquiry used in the PAC DIRT inquiry. In that case the Comptroller 

and Auditor General initially undertook an extensive investigation of 

the administration of DIRT. Based upon the information in the 

Comptroller’s report, the PAC sub committee on Certain Revenue 

Matters held public hearings and published a report on its findings.
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This notion would follow the (successful) lead given in the design of the 

inquiries established by the Commissions of Investigation Act 2004, in which the 

inquiry is held in private, although, naturally, the report would be published. The 

result of this is that there is much less damage to a person whose reputation was under 

investigation by such a Commission and, consequently, their Re Haughey rights are 

reduced. In line with this, one of the major features of the Curtin case was that all the 

hearings were in private, so that there was no question of anyone’s name being 

impugned through the evidence coming before the Committee.  

At a broader level, insufficient attention has been paid to the precept that:
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‘[T]he right to be heard is plastic, varying with the circumstances for 

‘domestic and administrative tribunals take many forms and determine 
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many different kinds of issues and no hard and fast rules can be laid 

down’. 

 

In particular, it by no means follows that there is a right to an oral hearing and a right 

to cross-examination. This refinement has to be decided in the light of the 

circumstances, including the fact that there might be a lot of documentation, so that 

there could be no conflict as to the facts. It bears emphasis that an oral hearing and 

cross-examination is required only when this is necessary for fairness and this 

fundamental aspect of the audi alteram partem rule is so, whether the deciding agency 

is the Oireachtas or An Bord Pleanála. It is true that the seminal case in relation to 

audi alteram partem did happen to involve the Oireachtas; but the essential 

circumstances of that case were that there could be no documents in regard to the 

point at issue and, consequently, cross-examination was essential to get to the truth of 

the matter.   

 

 

4 Concluding Comment 

 

 

As a final comment, one might say that, at a very simple level, what the complicated 

issue which has been discussed here comes down to is a question of trust. Although it 

would not say so, perhaps the judiciary does not trust the politicians to observe the 

basic principles of fairness, and follows the view that it had better retain final 

supervision itself. Many people might say that this is just as well, in view of such 

episodes as the rejection by an Oireachtas Committee (with a Government majority) 

of a report by the Ombudsman, on the Lost at Sea Scheme, which cast aspersions on 

Frank Fahey. Other people would argue that, if the judiciary can always be called in 

to remedy deficiencies, there is no chance of political institutions ever improving 

themselves.     


