
(2009) COLR 
 

PUNISHMENT IN MODERN DAY IRELAND 
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A INTRODUCTION 
 

The Irish Criminal Justice system is a topic never far from the headlines. Everyone 
has an opinion about it and the media are happy to fill page after page to discuss in great 
detail the criminal issues of the day. Politicians too are more than happy to offer their two 
cents as they are well aware that voters see crime as a key issue.1 But has this resulted in a 
new way in which we view the offender and the way we seek to punish them? Have we 
moved on from Garland’s ‘Modern Penal Welfare Complex’ to Garland’s ‘Culture of 
Control’?2 Is there evidence to suggest in Ireland that we have returned to a Victorian view of 
the criminal? Is there conflict between the legislature and the judiciary?  
 

B INDIVIDUALISM AND INDIVIDUATED JUSTICE 
 

Two terms that are central to this article should be defined from the outset to help put 
the arguments in context. The first is individualism. Individualism refers to the individuals 
faculties of will and freedom; an individual is in control of his/her destiny. If this idea is 
applied to criminal law then the commission of crime is a choice. The second idea that needs 
to be looked at is that of individuated justice. Punishment ‘is to be determined not by the 
material gravity of the crime, not by the injury done, but by the nature of the criminal.’3 
Individualism is only concerned with what you have done, individualisation and individuated 
justice requires the system to look at who you are. So unlike individualism, individuated 
justice takes, arguably, a fairer approach to those who come into contact with the justice 
system.  

 
C HISTORICAL OVERVIEW OF PUNISHMENT 

 
To determine how we punish in modern Ireland it is necessary to first examine briefly 

how we have punished in the past. Garland would locate the formation of the ‘Modern Penal 
Welfare Complex’ in the brief period between the Gladstone Committee Report of 1895 and 
the beginning of World War One in 1914.4 Other writers offer differing opinions on when 
this transformation occurred5 but the introduction of a new form of penal sanctioning and 
institutions amounted to a new structure of penality. During the Victorian age there had been 
a great reliance upon incarceration as the Criminal Justice system sought to strike at the soul 
rather than the body of the criminal.6 The major alternative to imprisonment was a fine, 
which Garland pointed out often had the same effect, as many people could not afford to pay  

 
                                                 
* BCL (Hons), LLM (Criminal Justice) 2008. 
1 S Kilcommins et al Crime Punishment and the Search for Order in Ireland (Institute of Public Administration 
Dublin 2004)133-136. 
2 D Garland The Culture of Control (Oxford University Press Oxford 2001). 
3 R Saleilles The Individualisation of Punishment (Little Brown and Company Boston 1911) 8-9. 
4 D Garland Punishment and Welfare: A History of Penal Strategies (Aldershot Gower 1985) 5. 
5 Foucault for example locates the origin of this modern system at the beginnings of industrialised society. M 
Foucault Discipline and Punish: The Birth of the Prison (Harmondsworth Penguin 1991) 19. 
6 Capital and corporal punishment were also in decline and transportation was also coming to an end. 
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these fines and so served a sentence in lieu.7 The prison regime of the day enforced an intense 
form of obedience through a number of uniformly distributed conditions and procedures. 
Each inmate would receive the same amount of food, carry out the same amount of work and 
have the exact same size of bed. Garland quotes Ruggles-Brise as saying that it was ‘ … as if 
the weight of the body were a greater concern … than the saving of the soul.’8 The criminals 
were largely illiterate and unemployed. They tended to be drawn from the same families and 
neighbourhoods and were prone to recidivism.9 

It was a system of individualism that recognised individuals, but not individuality. 
Each individual possessed the faculties of will and freedom, and could choose his/her destiny. 
The commission of crime was seen as a choice. The concepts of economic liberalism were 
transferred into the realms of punishment. The twin doctrines of individual responsibility and 
presumed rationality formed the realm of guilt.10 All individuals who came before the courts 
were seen as free, equal and rational individuals. Laissez-faire individualism was the chosen 
philosophy of the day and suited the economic and political life in Britain. Not everyone 
benefited from this liberty, but anyone who did not benefit from it was viewed as an 
individual failure.11 

This was soon to change at the turn of the century following the publication of the 
1895 Report from the Departmental Committee on Prisons or the ‘Gladstone Report’ as it 
became known.12 The Committee believed that, ‘the system should become more elastic, 
more capable of being adopted to the special cases of the prisoners.’13 The report led to 
widespread reform and the introduction of a number of welfare sanctions14 which offered 
alternatives to imprisonment and also removed a large number of people from prisons who 
were better suited elsewhere. Examples included probation,15 borstal training and detention in 
an inebriate or mentally deficient institution. The consequence of this according to Garland 
was that the prison was decentred; it became one institution among many in an extended grid 
of penal sanctions.16 

This new system saw a shift from the individualism of the Victorian era to the 
recognition of individualisation and individuated justice. Ruggles-Brise stated that, ‘[e]ach  
 
                                                 
7 D Garland (n 4) 8. 
8 Evelyn Rugles-Brise Prison Reform at Home and Abroad (Appleton Company York 1924) 10.  
9Bacik and O’Connell Crime and Poverty in Ireland (Round Hall Dublin 1998) iv. 
10 D Garland (n 4) 17. 
11 ibid 45. 
12 There were other phenomena which resulted in this change such as the emergence of cartels, which by 
seeking to control the markets rejected laissez-faire individualism. There was great pressure on the working 
classes and this provoked unity between them. Trade unions recorded large increases in membership giving a 
voice for the lower classes. Lombroso had also rejected concepts such as personal responsibility and punishment 
proportionate to the offence in his 1876 book L’Uome Delinquente and these beliefs found a supportive 
audience. 
13 Report from the Departmental Committee on Prisons (1895) 8. The report also highlighted how short 
sentences were a non-deterrent for habitual defenders but any form of sentence could be detrimental to first time 
offenders, thus highlighting the need for a proper classification of offenders and a fuller understanding of their 
backgrounds. 
14 According to Garland  in ‘The Birth of the Welfare Sanction’ (1981) 8 (1) British Journal of Law Society 
‘What these developments describe is the birth of the welfare sanction – a sanction which takes as its object not 
a citizen but a client, activated not by guilt but by normality, establishing a relation which is not punitive but 
normalising.’  
15 1907 Probation Act. 
16 Garland (n 4) 23. 
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man convicted of crime is to be regarded as an individual.’17 An inquiry takes place in this 
modern penal complex into who you are. The judge seeks the help of non-judicial personnel 
to get a fuller picture of the offender and their circumstances. Saleilles believed that 
‘[p]unishment is to be determined not by the material gravity of the crime, not by the injury 
done, but by the nature of the criminal.’18 Garland suggests that penality goes from being 
blind and repressive to a more knowledgeable form of regulation.19 Also under this 
transformation, the relationship between the state and offender is no longer presented as a 
contractual obligation to punish, but as a positive attempt to reform. The state relates to the 
individual not as an equal but as a benefactor.20 

Victorian penality had been concentrated on the normality and autonomy of its 
criminal, and its reliance on conceptions such as disciplinary rationalisation, uniformity, 
certainty and cellular confinement. This modern penality embodied an ideological form 
directed more at normalisation, regulation, intervention and individualisation.21 An example 
of this transformation in practice is the ideological shift from drunkenness viewed as a moral 
perversion and punished as a free-willed act, to drunkenness perceived as a disease treated as 
a non-voluntary action.22 Garland would suggest that this transformation has resulted in a 
system of penality that has dominated the industrialised western world during the 20th 
century.23 This ‘Modern Penal Complex’ penetrated Ireland to a varying degree. Due to time 
constraints it is not possible to give a detailed analysis of this. But needless to say Ireland did 
not have a proper probation service until the 1970s, the Government’s idea of prison reform 
was to have spring beds instead of wooden ones,24 and Borstals were used as a disciplinary 
substitute for prisons for many years. 

The welfare sanctions were eventually absorbed into our criminal justice system, 
albeit at a much slower rate than our British counterparts. Our judiciary appear to have 
happily accepted this idea of individuated justice. To highlight this fact we can look at a few 
examples. Justice Henchy noted in the State (Healy) v Donoghue25 that the constitutional 
provisions in due process and personal liberty,  
     

[a]t the very least ... guarantee that a citizen shall not be deprived of his liberty as 
a result of a criminal trial conducted in a manner, or in circumstances, calculated 
to shut him out from a reasonable opportunity of establishing his innocence: or, 
where the guilt has been established or admitted, of receiving a sentence 
appropriate to his degree of guilt and his relevant personal circumstances.26 
(emphasis added). 
 

 
 
                                                 
17 Report from the Departmental Committee on Prisons (1911) 11. 
18 Saleilles (n 3) 8-9. 
19 Garland (n 4) 30. 
20 ibid 31. 
21 S Kilcommins ‘Reconstructing the Image of the Habitual Drunkard’ in Kilcommins and O’ Donnell Alcohol, 
Law and Society (Barry Rose Law Publishers Chichester 2003) 60. 
22 Kilcommins (n 21) 61. For a more detailed discussion on this see chapter three. 
23 Garland (n 4) 30. 
24 Oscar Traynor Dáil Debates 9 April 1959. 
25[1976] IR 325. 
26 ibid 353. 
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A further example of the judicial embracement of individuated justice is the People (DPP) v 
WC.27 Justice Flood noted that ‘ … the imposition of a particular sentence must strike a 
balance between the particular circumstances of the commission of the relevant offence and 
the relevant personal circumstances of the person accused.’28 
 

D CHANGING TIMES? 
 

Is this the view that remains at a time in Ireland when crime has become such a 
contentious issue? Do we still care about the offender so much? According to Garland, we do 
not. He would argue that in the UK and the USA at the present time, the field of crime 
control exhibits two new and distinct lines of governmental action: an adaptive strategy 
stressing crime prevention and partnership and a sovereign state strategy stressing enhanced 
control and expressive punishment. He would refer to these strategies for convenience sake as 
preventive partnership and punitive segregation. These strategies-which are quite different 
from the penal-welfare politics that preceded them were formed in response to a new 
predicament faced by the governments of many late-modern societies. This predicament 
arose because at a certain historical point high rates of crime became a normal social fact, 
penal-welfare solutions fell into disrepute, and the modern differentiated, criminal justice 
state was perceived as failing to deliver adequate levels of security.29 This strategy of 
punitive segregation is effectively a call for harsher sentencing and the increased use of 
imprisonment, as well as making the whole system much tougher on offenders. Garland 
would say that the new penal ideal is that the public be protected and its sentiments are 
expressed. Punitive segregation is increasingly the penal strategy of choice.30 On the face of 
it, it would be observed by many that this shift from penal-welfare to punitive segregation is a 
product of blanket media coverage and political rhetoric, but it goes slightly deeper than this.  

It was the professional middle classes who stood to gain the most from penal-welfare 
according to Perkin.31 This group of professionals had much more to gain than the poor with 
the new jobs on offer and with the expansion of the public service state. The middle class also 
took a more civilised attitude towards crime and would sooner point out the offenders’ social 
circumstances as a reason for committing crime rather than their individual responsibility. 
The middle class also had the money to live away from crime hotspots and so remained 
largely removed from crime. Crime at the time mainly affected the poor but increasingly the 
middle classes were finding themselves as targets of crime. Their cars were being stolen, they 
were being robbed on the train to work, and they were being assaulted on the streets. There 
were an increasing number of women entering the work place, leaving their houses empty by 
day, full of possessions and obvious targets for burglars. Crime was no longer something the 
middle classes read about in the margins in society, it had come to their doorsteps.  
 
1 Examples of Change in Ireland 
 

Both politicians and the media have tapped into people’s fears. This is certainly true if 
one examines these fears from an Irish perspective. Back in 1983 according to Garda  
                                                 
27[1994] ILRM 321. 
28 ibid 325. 
29 Garland (n 14) 348. 
30 ibid 350. 
31 H Perkin The Rise of Professional Society (Routledge London 1989). 
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statistics there were 102,287 indictable crimes committed in Ireland and yet it was not even in 
the top ten issues of concern amongst the voting public.32 But in 1996 following the horrific 
murder of crime journalist Veronica Guerin, crime became the number one concern of Irish 
citizens virtually overnight.33 John Meade referred to this as a ‘moral panic.’34 Cohen states 
that a moral panic occurs when ‘[a] condition, episode, person, or group of persons emerges 
to become defined as a threat to societal values and interests.’35 Meade argues that unlike 
other countries such as the USA and Italy, organised crime has never been an issue in this 
country and yet following the murder the Irish State seemed on the verge of declaring a state 
of emergency.  

The role played by the politicians and the media in the aftermath of the Guerin 
assassination was crucial to the enactment of the Proceeds of Crime Act 1996. The public, in 
turn, passively accepted the diagnosis of the politicians, as reported in the media that 
organised crime had suddenly become a real threat to the Irish State.36 For an example of the 
type of language used it is interesting to note some of the phrases used by Bertie Ahern, then 
leader of the opposition. He spoke of ‘drug barons,’ ‘mobsters’ and appeared to argue that the 
country was awash with Al Capone type characters.37 These were the perfect sound bites for 
the various media groups and led to headlines such as, ‘Fear City’ and ‘Reign of Terror on 
the Streets.’ These were not accurate reflections of what was really going on. But through a 
combination of people’s fear, the politicians attempts to act on these fears and the media’s 
sensationalising of the situation; crime became the number one issue for Irish citizens and has 
stayed consistently high as a concern.38 

In 1996 the Law Reform Commission published a report on sentencing which 
recommended a sentencing policy based on just deserts. It was recommended to have 
sentences that are proportional to the severity of the crime.39 The seriousness of the offence 
would be determined by two factors, the level of harm caused by the offender and his/her 
culpability.40 

The general public seem quite happy to return to Victorian style punishment. They do 
not care as much anymore who these criminals are. They wish to go back to a time of 
individualism where the commission of crime was seen to be an act that was rational and a 
result of the execution of free will. They want to see these criminals locked up at all costs. 
The media carry the opinions of the people and politicians are more than happy to speak out 
against crime and the system as there are many votes at stake. One may argue that Fine Gael 
lost the last election after running a strong anti-crime campaign but Fianna Fáil also ran a 
shrewd campaign in this regard. In fact a regular complaint amongst floating voters at the 
time was that there was so little to choose between the main parties on issues of importance. 
Every time there is a shocking murder the whole system is ridiculed and splashed across the  
 
                                                 
32 S Kilcommins (n 1) 133-136. 
33 ibid. 
34 J Meade ‘Organised Crime, Moral Panic and Law Reform’ (2000) Irish Criminal Law Journal 11. 
35 S Cohen  Folk Devils and Moral Panics (St Albans Paladin 1973) 9. Moral panics have a number of distinct 
features, namely, concern, hostility, consensus, disproportionality and volatility. For a detailed discussion on 
moral panics see generally Cohen  Folk Devils and Moral Panics. 
36 J Meade (n 34) 12. 
37 Parliamentary Debates of Dáil Eireann 2 July 1996 Vol 467, no 7. 
38 S Kilcommins (n 1) 133-6. 
39 Law Reform Commission Report on Sentencing (1996) 65. 
40 ibid. 
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front pages of our national papers.41 Policy measures are constructed in ways that privilege 
public opinion over the views of criminal justice experts and professional elites. The 
professional groups who until recently formed the policy-making community are now 
increasingly becoming disenfranchised. Policy is formed by political action committees and 
political advisers – not by researchers and civil servants.42 

The majority of criminal legislation that has been brought in since 1996 has been 
targeted at criminal gangs to make a worried public feel safer.43 But the reality of the 
situation is that the majority of murders carried out each year are gangland related and the 
general public should realistically have nothing to fear. For example, in the last ten years 
there have been 167 gun murders in this jurisdiction with the Minister for Justice admitting 
that these murders were carried out mostly as a result of “gangland activities.”44 This 
gangland activity itself is concentrated mainly in two areas, namely North County Dublin and 
parts of Limerick. The death of Anthony Campbell and, more recently the murder of Shane 
Geoghegan in a case of mistaken identity, provoked huge public outrage. Although these 
deaths were tragic, these types of murders are isolated and rare in this jurisdiction. The 
Criminal Justice Act 2007 was seen to be a response to the publics fear and contained many 
new provisions to allow for stricter bail laws, heavier sentencing and inferences to be drawn 
in a variety of situations. 

With all the recent additions to the criminal justice legislation, nobody is posing the 
all important question of whether or not they are working. The number of indictable crimes in 
Ireland has remained over 100,000 per annum. When a new moral panic arises amongst the 
population the simple answer is more legislation, longer sentences, and further restrictions on 
the accused’s rights. Nobody is looking back at recently introduced legislation to examine its 
shortcomings.  
 
2 Judicial Resistance to Change 
 

The legislators have however come up against much judicial resistance. The judiciary 
are more than happy to hang onto the individuated justice that has served them well since the 
welfare sanction first found favour in Ireland. As outlined from the outset individuated justice 
refers to an inquiry into who you are rather than simply punish you for a crime you have 
carried out. If any stranger walked in off the street into our courts he would be perhaps 
surprised at the reality of how the system works. A judge will generally look for all available 
probation and medical reports on the criminal before the sentencing stage of the process. He 
seeks to give the offender every opportunity available to him to mend his ways. This may 
involve sending the offender to a facility to deal with an alcohol or drug addiction, attending 
counselling or simply adjourning the matter for a specified period to see can the offender stay 
out of trouble. Unlike the general public and the legislators, judges try and avoid sending 
people to jail at all costs. The more cynical would point to the lack of prison places in our  

                                                 
41 ‘Killing of Drug Baron Sparks Fear of Gang War’ Irish Examiner (13 December 2006). Crime boss Marlo 
Hyland was gunned down at his home and Anthony Campbell was an innocent victim killed simply because he 
witnessed the murder, although he had no criminal connections. 
42 D Garland ‘The Culture of High Crime Societies’ (2000) 40 British Journal of Criminology 350. 
43 See for example Proceeds of Crime Act 1996, Criminal Justice Act 1999, Criminal Justice Act 2006 and 
Criminal Justice Act 2007. 
44 D Ahern ‘Difficult to Solve Gun Murders’ Irish Examiner (4 March 2009). For a detailed breakdown of 
homicide statistics in the jurisdictions see http://www.cso.ie. 
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system, which effectively ties the judges’ hands in many respects. But the judges do 
genuinely seem to wish to give the offenders every chance. 

A relatively recent, controversial example of the judiciary’s continued use of 
individuated justice is that of Tim Allen.45 The defendant, a celebrity chef, had pleaded guilty 
to the possession of obnoxious images of naked children. Judge Michael Patwell said a frenzy 
of pre-trial publicity coupled with Allen’s guilty plea, influenced the court’s decision to 
substitute 240 hours of community service for a nine month prison sentence. He was also 
ordered to donate €40,000 to a children’s charity. The judge stated the media had already 
punished the defendant in its pre-trial feeding frenzy. 

The issue of individuated justice arose again in late 2007. During the sentencing of an 
accused for a variety of offences including rape and false imprisonment, Mr. Justice Carney 
made several comments that were held by the Court of Criminal Appeal to be  
‘inappropriate.’46 Mr. Justice Hardiman agreed with defence counsel that the trial judge’s 
comments amounted to an error in principle. A neutral observer may have been led to believe 
that there was bias in the sentence. 

Of course there are many instances when a custodial sentence is unavoidable. In 
theses circumstances the judge will take into account all material factors relating to the 
offender’s background and their previous record. But increasingly the legislators have tried to 
take sentencing power out of the hands of the judiciary. For example in the Criminal Justice 
Act 1999 a mandatory sentence of ten years imprisonment is to be imposed on offenders 
found with over €13,000 in drugs for the purpose of sale and supply.47 There are a few 
exceptions to this mandatory sentence and anecdotally it is believed that in the first 130 cases 
of this nature before the courts, the mandatory sentence was only applied on five occasions. 
The judicial approach of mandatory sentencing was strongly criticised by the former Minister 
for Justice Michael McDowell, who claimed judges were far too lenient in their approach to 
mandatory sentencing.48 The dispute between the judges and the legislators all point towards 
a restriction on judges to apply individuated justice and a return to individualism.  
 

E THE EXISTENCE OF RISK MANAGEMENT 
 

Our new penology would be described in some quarters as a form of risk 
management.49 Feeley and Simon would say that we are: 

 
[m]arkedly less concerned with responsibility, fault, moral sensibility, 
diagnosis, or intervention and treatment of the individual offender. Rather, it is 
concerned with techniques to identify, classify, and manage groupings sorted 
by dangerousness.50  

 
According to Rose this risk management is concerned with:  

                                                 
45 ‘Allen Escapes Jail Over Child Porn’ Irish Examiner (17 January 2003). 
46 ‘Appeal Sees Sentence Reduced Because of Judge’s Comments’ Irish Examiner (23 November 2007). 
47 Criminal Justice Act 1999 s 5 (3b). 
48 ‘McDowell Urges Judges to Apply the Full Force of the Law’ Irish Times (16 December 2006). 
49 For a more detailed discussion on risk management see Hudson Risk and the Politics of Society: Justice 
Endangered (Sage Publications 2003). 
50 M Feeley and J Simon ‘The New Penology: Notes on the Emerging Strategy of Corrections and its 
Implications’ (1992) 39 Criminology 452. 
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[b]ringing possible future undesired events into calculations in the present, 
making their avoidance the central object of decision making processes, and 
administering individuals, institutions, expertise and resources in the service 
of that ambition.51  

 
Rose goes on to make the point that various different agencies should share all available 
information so as to get the fullest picture available of a person, hence making risk 
management a more workable idea.52 Custodial institutions are seen not as an opportunity to 
reform, they are simply for containing risk. According to the Governor of Cork Prison, if 
one’s sole aim is to remove dangerous people from society for a fixed period, then prison 
works.53 For the habitual criminal and those deemed to be too risky to be on the outside, 
harsh prison sentences are required. Rose concludes by saying that it appears that the 
conventions of the ‘rule of law’ must be waived for the protection of the community against a 
growing number of predators. This is apparent in Ireland if one views the legislation brought 
in to tackle organised crime and drug trafficking offences.54  

 
F THE ROLE OF THE VICTIM 

 
A final issue that must be addressed when examining how our criminal justice system 

has changed is the position of victims. Most people would welcome the fact that they are 
finally being accommodated in our system. Since 1993 victims and their families can make 
victim impact statements to reveal how a crime has impacted upon them.55 Their stories are 
highlighted in the media. Organisations have also been formed and these act as rallying 
points for change. The President of the Association of Garda Sergeants and Inspectors, Joe 
Dirwan, said in 2003 that, ‘the criminal justice system has swung off balance to such an 
extent that the rules are now heavily in favour of the criminal ... At the same time, the system 
is oppressive to the victim.’56 Society now identifies itself with the victim and so when a 
victim cries out for change, society will cry out with them. The new imperative is that victims 
must be protected, their voices heard, their memory honoured, their anger expressed and their 
fears addressed.57 

Dirwan was right when he pointed out the system favoured the accused for too long, 
but this has all turned on its head where the system is eroding or de-prioritising accuseds 
rights.58 The judges, however, are still willing to uphold due process values. For example if 
one looks at the case of Judge Brian Curtin, the DPP sought to bring a prosecution for the  

                                                 
51 Nikolas Rose ‘Government and Control’ (2000) 40 British Journal of Criminology 40 322. 
52 ibid 333. 
53 These comments were made during a question and answer session with the Governor at the prison on 10 
November 2007. It’s interesting to contrast this point with Foucault who believed that prison was a failure from 
day one. But once prison contains offenders for the specified period they have done their job. Prisoners may 
avail of many programmes within the prison system in a bid to improve their qualifications. Reform is now 
something to be hoped for, but is not expected. 
54 See Proceeds of Crime Act 1996, Criminal Justice Act 1999, Criminal Justice Act 2006, Criminal Justice Act 
2007. 
55 Criminal Justice Act 1993 s 5 (1). 
56 Joint Committee on Justice, Equality, Defence and Women’s Rights 8 December 2003. 
57 D Garland (n 42) 351. 
58 For a detailed discussion of this in a sexual offences context see Fennell ‘The Culture of Decision-Making’ 
(2001) Judicial Studies Institute Journal 25. 
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possession of child pornography. The defendant’s computer was seized in an unconstitutional 
manner and so the DPP had insufficient evidence to bring a prosecution.59 Although this 
decision may have been controversial it shows that the judiciary are still willing to stand up 
for the accused’s rights. 
 

G CONCLUSION 
 

In conclusion, our criminal justice system has experienced great change in the last 
decade or so. There appears to be a return to individualism and the concept of individual 
responsibility which were popular in Victorian times. The pervasive image of the perpetrator 
of crime is not one of the juridical subject of the rule of law, nor that of the social and 
psychological subject of criminology, but of the individual who has failed to accept his or her 
responsibilities as a subject of the moral community.60 Between the peoples’ fear, the media 
and the politicians, much legislation has been enacted in a bid to stamp out organised crime. 
A conflict has occurred between the legislators and the judiciary, who wish to continue with 
individuated justice. The judiciary have been relieved of some of their power through new 
legislation that requires mandatory sentencing for certain offences. 

Our criminal justice system is more and more about risk management and has become 
increasingly victim centred. Because society positions itself alongside the victim, the 
accused’s rights are being eroded by legislation. But again judges have sought to uphold due 
process values and continue to give the accused every available opportunity to mount the best 
defence possible. Garland has said that the prospect of reintegrating the offender is more and 
more viewed as unrealistic and over time, seems less morally compelling.61 This would be the 
accepted view of our criminal justice system by many. 

The next few years will no doubt see the continued introduction of legislation to 
tackle gangs and drug pushers. A point that has already been mentioned is that nobody seems 
to question whether any of these laws are working when the rates of crime are remaining 
consistently over 100,000 indictable crimes per annum. No doubt the legislature will continue 
to introduce mandatory sentences in more areas in a bid to wrestle the discretion away from 
the judiciary. This may satisfy popular opinion, but that does not mean it is the proper course 
of action. 

 
 
 
 
 

 

                                                 
59 ‘Trial of Judge Curtin Collapses’ Irish Examiner (23 April 2004). 
60 Nikolas Rose (n 51) 337. 
61D Garland (n 42) 368.  


