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Introduction 

The juvenile justice system attempts to combine both welfare and justice ideologies in 

responding to the needs, rights and characteristics of juvenile offenders.  It is this 

amalgamation of conflicting ideologies, of how a juvenile offender should be processed 

and treated by the system, which distinguishes it from the adult adversarial system. And, 

to that end the aims of the juvenile justice system are, to �emphasize the well being of the 

juvenile� and to �ensure that any reaction to juvenile offenders shall always be in 

proportion to the circumstances of both the offenders and the offence�.1 

 

 This essay examines Ireland�s treatment of juvenile offenders within the legal 

system.  Legislation in the form of the Children Act 2001 (hereafter the �Act�) provides 

for drastic reform of the juvenile justice system, yet the procrastination in the 

implementation of the Act, and the provisions of the Act itself, raise questions of 

Ireland�s treatment of an increasingly stigmatised sector of society.    

 

The age of criminal responsibility 

 

The criminal law has emphasised age as a fact of critical importance in 

determining the issue of criminal capacity.  By virtue of a juvenile�s age, the court 

decides whether the juvenile enters the legal arena, the form the proceedings will take, 

and the evidentiary requirements necessary in determining the child�s capacity to commit 

an offence and the type of punishment to be applied. As the child becomes older the 

focus of the law moves from the child and his age to the nature and frequency of the 

offences.  

                                                        
1  S. 5.1 United Nations Standard Minimum Rules for the Administration of Juvenile Justice (�The Beijing 
Rules�), G.A. res. 40/33, annex, 40 U.N. Gaor Supp. (No. 53) at 207, U.N. Doc. A/40/53 (1985) 
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The age of criminal responsibility in Ireland is currently governed by the common 

law. Only children under the age of seven are conclusively presumed by the law to be 

doli incapax2. For children in the �twilight zone�3, i.e. between the ages of seven to 

fourteen, the presumption of doli incapax still applies, but can be rebutted by proof 

beyond a reasonable doubt that the child �knew what he was doing what was wrong � not 

merely what was wrong, but what was gravely wrong, seriously wrong�4.  When the 

Children Act 2001 is implemented, it will increase the presumption of doli incapax to the 

age of twelve.5, and the Act states that the presumption of innocence can only be rebutted 

(by proof beyond a reasonable doubt) for children over the age of 12, but under the age of 

14.  At present an offender over the age of 14 will retains no distinction from the adult 

offender and is  ��responsible for his actions as entirely as if he were forty�6. This belief 

is will be maintained under the new Act.  

 

For the juvenile offender caught in the �twilight zone�, the extent of his criminal 

capacity is difficult to determine.  The Gorrie judgment has led to confused dicta as to 

what evidence rebuts the presumption.7  Adding to the confusion, S.52 (2) of the Act 

reiterates the principle in Gorrie but omits the term �seriously�.  This has the effect of 

lowering the requirement of proof for the prosecution, leaving those remaining in the 

�twilight zone� more vulnerable to prosecution. This demonstrates the conflict between 

the welfare/justice ideologies within the system.  By increasing the age of criminal 

responsibility the Act extends the immunity from prosecution as enjoyed by young 

offenders.   However, by lowering the evidentiary requirements for criminal prosecution, 

the Act threatens increased prosecution for offenders remaining in the �twilight zone�.8   

                                                        
2 Incapable of committing a crime. 
3 G. Williams �The Criminal Responsibility of Children� [1954] Crim LR 493 
4 R v. Gorrie (1919) 83 JP 136 -The onus is on the prosecution to establish the requirement 
5 Part 4, S.52, Children Act 2001 
6 R v. Smith 1 Cox CC 260 
7 See K.M. v. Director of Public Prosecutions [1994] 1 IR 514, Green v Cavan County Council 1959 IR Jur 
rep 75, Monagles v. Donegal County Council 1961 IR Jur rep 37. 
8 Future judicial interpretation of what is �wrong� or �seriously wrong� may amount to the same thing.  The 
purpose of dropping the term �seriously� may have been to simplify a complicated legal concept.  
Furthermore if and when the section is implemented, the impact on the statistics of juvenile crime will be 
minimal. 
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Increasing the age of criminal responsibility follows the example of our European 

counterparts, yet in the current climate it may have adverse effects for the image of the 

juvenile.9  The Dail Select Committee10 and the Kennedy Report11 stated that increasing 

the age would be met with widespread public support.  The Task Force on Child Care 

Services took the more realistic view that increasing the age would lead to a public 

assumption that the juvenile offender will �get away with� the crime committed.12  In 

light of the public demonisation of Thompson and Venables13, and the prevailing �moral 

[panic]� that �[w]e must immediately get rid of the bad children so that they cannot infect 

the good�14, the extension of immunity from prosecution may have the adverse effect of 

further muddying the already tainted image of the juvenile offender.  It is submitted that 

the rigidity of the law towards the age of the juvenile and his capacity to commit an 

offence, results in arbitrary distinctions being drawn on the basis of the child�s date of 

birth instead of considering the juvenile�s actual capacity to commit a particular offence.  

This has the further effect of perpetuating the stereotype that juvenile offenders �get away 

with� the crime, and excludes an individualised response to the offender�s capacity to 

commit criminal offences. 

                                                        
9 Arguments for increasing the age are often based on comparisons with our European counterparts. 
However as Hanly points out, the interpretation of the term differs from the common law understanding.  In 
Europe the phrase denotes the age at which punishment can be imposed, not the capacity to commit the 
criminal offence. C. Hanly, �Child Offenders: The Changing Response of Irish Law�, D.U.L.J. 1997 Vol. 19 
p.113 
10 Dail Eireann-First Report of the Select Committee on Crime, �Juvenile Crime: Its Causes and Its 
Remedies� p.40, 1992 
11 The Kennedy Report, �Reformatory and Industrial Schools Systems� (1970)  
12 Ibid.  
13 R v. Home Secretary, ex parte Venables and Thompson [1997] 3 All ER 97 
14 S. Cohen �Folk Devils and Moral Panics� (1972 Macgibbon and Kee, 1st Edition p.60-61) 
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Informal Justice 

 Programmes dedicated to diverting the juvenile offender away from the criminal 

justice system have been implemented in jurisdictions world wide in an attempt to protect 

the juvenile offender from criminal prosecution in the courts.  In Ireland there is a 

�Diversion Programme�15 which provides three methods by which the juvenile can be 

diverted from prosecution: by an informal caution16, a formal caution17, or by the 

convening of a conference of those concerned for the welfare of the child to which a 

victim may also be invited.18 The juveniles must give an admission of guilt to be eligible 

for the programme.19  Ultimately, it is the Director20 of the programme that decides who 

is admitted to the programme.21 The objective of these programmes is to �divert from 

committing further offences any child who accepts responsibility for his or her criminal 

behaviour�22.  The programmes incorporate strong elements of restorative justice, the 

aims of which can be stated briefly as to rehabilitate and reintegrate the offender, reduce 

recidivism, and increase the role of the victim and the community in the criminal justice 

process. Many commentators have welcomed restorative justice initiatives as welfare 

focused alternative to the �damaging� formal system.   

  

There are a number of criticisms that can be pitched at informal �alternatives� of 

criminal justice both on a general level and toward the specific Irish approach to informal 

justice. Primarily, there is the perceived endangerment of the child�s procedural rights 

and safeguards.  The restorative justice initiatives in place in Ireland operate only in the 

pre-trial context.  Diversionary programmes are not available on sentencing in the 

                                                        
15 Part 4 Children Act 2001 
16 S. 25.3 Children Act 2001   
17 S. 25.2 Children Act 2001. The Garda may also invite the child to apologize to the victim and/or to make 
reparation (S.26 Children Act 2001). A supervision order may also be made (S.27 Children Act 2001) 
18 S.29 Children Act 2001 
19 S. 23.1(a) Children�s Act 2001 
20 S. 20.1 Children Act 2001- a member of the Garda Siochana not below the rank of superintendent.  
21 When the decision is made not to prosecute, the juvenile is placed under the supervision of a Juvenile 
Liaison Officer (JLO)-S.27.1 (a). Garda Siochana research in 1998 states that of the juvenile cases before 
the courts 60% resulted in cautions and 35% were referred for prosecution.  
23 S.19.1 Children Act 2001 
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Children Court.  As a result, the offender must decide whether he should plead guilty and 

consent to admittance into a diversionary programme or run the risk of facing a custodial 

sentence if found guilty in the Children Court.23  The offender relinquishes the rights 

implicit in the formal criminal justice system such as the right to a fair trial, the 

presumption of innocence, the right to silence and the �right to have the prosecution 

prove its case beyond reasonable doubt�.24  The offender does not have legal 

representation at the convening of the restorative conference or the issuing of the formal 

caution and is therefore exposed to an indeterminate process of justice, the outcome of 

which hinges on the compiling of an �action plan�.25   It can be argued that this �action 

plan� is merely adjudication in disguise, without the full protection of the child�s 

procedural rights.  As Davis26 states: 

�Diversion needs to be sold according to the values, which are espoused within 

our predominately retributive criminal justice system.  It needs to be demonstrated 

(or at least suggested) that the offender has suffered and/or that she is reformed.  

Hence reparation.� 

 

Although the restorative programmes are sold on the basis that the best interests 

of the child are central to the process, a competing interest is emerging that threatens to 

displace the offender as the centre of attention.  The emergence of the role of the victim 

in the administration of restorative justice is central to the success of the �rehabilitation� 

of the young offender.  The victim gets more than a passing mention in the Act with 

many provisions referring to the views, interests and rights of the victim.27  It is 

submitted that such a process inappropriately shifts a burden on the victim to become the 

administrator of justice. Ashworth criticises the empowerment of the victim: 

                                                        
23 Generally, in juvenile cases there is a high number of guilty pleas entered by juveniles. 
24 See Cumeen and White, �Juvenile Justice: An Austrailian Perspective�, OUP, 1995, p.219  
25 S.39 sets out what can be contained in an action plan 
26 Taken from P. Alston, S. Parker, J. Seymour �Children, rights and the law�, OUP 1992 p.106  
27 O� Dwyer talks of high victim satisfaction rates in the Irish programmes and asks why this is a statistic of 
significance if the child is supposedly the central focus of the system?  O� Dwyer, Restorative Justice 
Initiatives in the Garda Siochana: Evaluation of the Pilot Programme, 2001. See also Garda Research Unit, 
Researsh Report No.4/01, November 2001.  
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��just because a person commits an offence against me� that does not privilege 

my voice above that of the court in the matters of the offenders punishment�28. 

Furthermore, proportionality in sentencing cannot be guaranteed in an environment that is 

overtly sensitive to the particular victim and his reaction to the offence and the offender.   

 

The threats to the offender�s procedural rights are a disconcerting aspect to 

restorative justice initiatives. However, despite this the programmes are worthy 

initiatives.  The needs and characteristics of the juvenile fall for greater consideration 

here than in the formal process, and any programme that diverts an offender from a 

custodial sentence is to be welcomed.  The Dail Report found the Juvenile Liaison 

Officer Scheme had low recidivist rates in comparison with reformatories.29  However, 

low recidivist rates can be explained by looking at what type of offender is included, or 

excluded, from the programme at the Director�s discretion.  Also these programmes may 

have the effect of �widening the net� to encompass those offenders who ordinarily would 

be disposed of by means of an informal caution.  It is submitted that independent research 

is vital in order to determine the real effects of adopting such an approach to juvenile 

offending.   

 

The Children Court  

The juvenile offender is tried summarily in the Children Court30.  The Court has 

jurisdiction over both summary and indictable offences and proceedings are held in 

camera31.  The Act makes a number of cosmetic changes to the Children Court32 

(hereafter the �Court�) stating that the court should be located in a separate building or 

separate part of a building than adult offenders, regular breaks are to be taken to facilitate 

the juvenile and the time the juvenile has to wait for the commencement of proceedings 

shall be kept to a minimum.33  The Court does not have jurisdiction over all cases.  

                                                        
28 A. Ashworth �Responsibilities, Rights and Restorative Justice�  Brit. J. Criminol. (2002) 42 p.585 
29 supra no.11, 11% re-offended in the JLO scheme and 75% of those incarcerated in reformatories re-
offended  
30 Part 7 Children Act 2001 
31 Part 7 Children Act 2001 
33 S.71.1 (a) states the court is to be called the Children Court 
 
33 S.73.1 Part 7 Children Act 2001 
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Serious indictable offences are to be referred to the Central Criminal Court.34  The fact 

that the Court does not retain jurisdiction over serious offences illustrates the limitations 

of the Court.  Serious offenders are treated like their adult counterparts and are exposed 

to the full brutalities of the adversarial system.35  Is it not those who show violent 

tendencies that are most in need of understanding intervention?  

 

Administering justice to juveniles is not easily achieved.  Feeley36 sums up the 

almost impossible situation facing the court. 

�On the one hand the court is a legal tribunal bound by rules, principles and 

procedures which seek to protect the rights of the individual.  At the same time, it 

is encouraged to provide �individualised justice� which de-emphasises the strictly 

legal proceedings and purposefully expands its inquiry beyond and away from the 

provoking incident in order to determine the root of the child�s problem� 

It is essential when it comes to determining issues of guilt that the Court only has 

recourse to the facts and the law.  It is only in sentencing that the child�s individual needs 

and characteristics should fall for consideration.  Then the court should enquire into the 

circumstances and background of the child.  It is the judge�s role to decide what is in the 

best interests of the child but that function should not interfere with issues of fact when 

determining the outcome of a case.  With this in mind, the Act states that the juvenile 

enjoys the same rights as an adult accused, and like their adult counterparts they too are 

entitled to legal counsel. The ability of the child to understand and participate in the trial 

is an essential factor to be considered by the court.37  As proceedings are held in camera 

there is little data on what exactly goes on behind the closed doors of the Court.  

However it can be adduced from the low contestation rate in juvenile cases that there 

exists an apprehension towards procedure and outcomes in the Court.  It is perhaps 

indicative of the juvenile equating the formal process with the imposition of a custodial 

sentence. 

                                                        
34 S.75 Children Act 2001 
35 A similar case to that of Thompson and Venables could be tried in the same manner as the English 
Courts      
36 Taken from P. Alston, S. Parker, J. Seymour �Children, rights and the law�, OUP 1992, p.98  
37 As per the European Court of Human Rights decision in the Case of V. v. The United Kingdom, 16th 
December 1999, application no. 24888/94 
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Adjudication and Sentencing 

In deciding what is the appropriate disposition for the juvenile offender facing 

sentencing, the Court is required to balance varying interests.  The conflict of 

individualised justice and proportionate sentencing with retribution and �just desserts� 

punishment existent in the adult system, are more pronounced in the juvenile justice 

system as a result of the age and vulnerability of the offender.  The Court is faced with 

the difficult task of balancing societies interests with what is in the best interests of the 

child.  Therefore, is the court to concentrate on the offence or the offender when 

sentencing?  International guidelines state that sentencing should be proportionate to the 

offence and the needs of the child, as well as taking into consideration the needs of 

society.38  The Act states that any imposition should not interfere dramatically with a 

child�s education, training or employment, the development of stronger relationships 

within the family, the ability of the family to resolve offending behaviour and continued 

residence in the family home.39  Furthermore, on a finding of guilt the court may order a 

Probation Officers Report to enquire into the child�s circumstances to determine what the 

appropriate sentence is.40  The legislation makes it clear that the restrictions to be 

imposed must work around the positive aspects of the juvenile�s life.  When sentencing, 

the judge is to be sensitive to the offender�s age, background and the nature of the 

offence committed.   

 

The international and national consensus is that the best interests of the child 

should govern sentencing.  However, we know but little of the reality of sentencing in the 

Court nor do we have an insight into the judge�s motivations behind the sentence. 

Research amongst magistrates in England found that the factor that carried the most 

weight when they were sentencing juveniles was the seriousness of the offence, at 49%.  

The welfare of the child came in a poor second with only 22% of the judges stating it was 

                                                        
38 S.17.1.a Beijing Rules 
39 Part 9 (especially S.96) Children Act 2001 
40 S.99 Children Act 2001 
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their primary consideration in sentencing offenders.41  This statistic is indicative of 

sentencing focusing on the offence rather than the offender.   

 

Even if we accept that the best interests of the child are the primary motivation in 

sentencing in Ireland, what sentence is handed down depends on what alternatives are 

available.  Unfortunately, many of the community sanctions in the Act have not yet been 

implemented.42  This leaves a limited range of sanctions available to the judge, and with 

alternative programmes yet to be made available to the Court there is frequent recourse to 

the most draconian sanction: detention.      

 

Detention 

 Detention is only to be used as a measure of �last resort�.43  If the aim of 

detention, incarceration or imprisonment is to prevent recidivism then it is a failure.  

Research shows that there are high recidivist rates in prisons.  This is particularly so 

amongst young male offenders.  Research in England shows that the recidivism rate for 

juvenile males is 77% compared with 53% of adult offenders who reoffend.44   In Ireland 

24%45 of prisoners in custody are under 2146 and 20% of juvenile offenders before the 

Dublin District Court are sentenced to some form of detention on their first conviction47.  

Ireland has many policies on the detention of juveniles, which raise doubts as to its 

dedication to the use of detention as a �last resort�.  Juvenile detention facilities are 

inadequate, offenders are currently being detained in adult prisons and there is 

widespread use of detention facilities to hold prisoners on remand. The emphasis of the 

Act is on alternative programmes and the abolishment of the use of prisons to detain 

juveniles, and the regulation of juvenile detention facilities will have a positive impact in 

                                                        
41 B. Vaughan. �Breaking out of Jail: Generating Non-Custodial Penalties for Juveniles�, Irish Criminal 
Law Journal Vol.10 No.3 2000 
42 See S.98 Children Act for proposed sanctions to be made available.   
43 S.19.1 Beijing Rules; �The placement of a juvenile in an institution shall always be a disposition of last 
resort and for the minimum necessary period�.  See also: S.96, S.116.4 and S.143.1 Children Act 
44 Home Office Statistical Bulletin 19/99, Reconvictions of Offenders sentenced and discharged from 
prison in 1995, England and Wales. 
45 supra 42 
46 The European average is 10%- Council of Europe Statistics, Annual Penal Statistics 1999. 
47 An Garda Siochana Annual Report 1998; O� Mahony, �Prison Policy in Ireland: Criminal Justice Versus 
Social Justice� (Cork, Cork University Press, 2000), p.122 
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reversing these trends. However until the relevant provisions of the Act come into 

operation the plight of the juvenile sentenced to custody is unlikely to change. 

 

Conclusion 

 By reason of their age alone juvenile offenders are more vulnerable than their 

adult counterparts in crime.  In recognition of this vulnerability, the law has developed a 

system that treats the juvenile as distinct from the adult offender. Immunity from 

prosecution is extended to offenders fortunate enough to commit criminal acts before a 

certain age.  Informal justice exists in the hope that it will prevent the youngster from 

pursuing a career in crime.  The Children Court was developed to protect the juvenile 

from the harsh and damaging adult criminal system, and sentencing practices are adapted 

to meet the specific needs of the juvenile offender.  However, underlying the practices 

adopted by the law to treat juvenile offenders more favourably is a spreading network of 

decay.  

 

 Unsurprisingly, age remains the only distinctive feature between the juvenile and 

adult offender.  Both backgrounds are characterised by high levels of deprivation, low 

levels of education, low levels of employment, a fragmented family and social life and a 

history of offending.48  The extent to which the juvenile system can respond to these 

social and economic patterns is limited.  However much progress would be made by the 

implementation of the Children Act, which is not without its flaws but is a definitive step 

in putting juvenile offenders rights and interests firmly on the legal and political agenda.  

Until such time, the neglect of an increasingly marginalized and stigmatised group of 

society is likely to continue. 

                                                        
48 O� Mahony, �Crime and Punishment in Ireland� Dublin: Round Hall Press Ltd, 1993  


