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ABSTRACT 

In this paper, David Cowhey critically evaluates the effectiveness of 
the Irish legislation dealing with racist hate speech, the is the Prohibition of 
Incitement to Hatred Act 1989. He examines the background to this Act and 
its operation in practice, arguing that legislation of this nature is perhaps 
not the most appropriate means of dealing with the offence of racist hate 
speech. He also suggest that this legislation does not adequately discharge 
Ireland’s obligations under existing international human rights law and 
proposes that the offence could be more effectively addressed by existing 
public order legislation 

A INTRODUCTION  

Racist hate speech, and laws which seek to restrain it, have always been 
to the forefront of debate in international human rights law. The balancing of 
rights between seeking to protect various minority groups from racist abuse 
while attempting to limit the right to free speech as little as possible has 
always been a difficult challenge for legislators. It is also clear that hate speech 
laws by their very nature involve a political dimension and as such the 
drafting of such legislation requires the utmost care to ensure that an effective 
remedy for victims of racist abuse can be provided, while impinging on the 
right to free speech as little as possible. 

In particular, Ireland’s continuing evolution as a multicultural society 
has led to questions as to whether we have an effective legislative response to 
the threat of racist abuse. This debate has centered on the effectiveness of the 
Prohibition of Incitement to Hatred Act 1989, and whether the Act should be 
replaced. But are specific hate speech laws like the Prohibition of Incitement 
to Hatred Act the best response to race hate speech or should general public 
order legislation be used? In this paper I will argue that existing public order 
legislation should be used to prosecute incitement to racial hatred offences in 
Ireland because it is potentially more effective at providing a remedy for 
victims of racist abuse and does not involve many of the political connotations 
associated with prosecutions under the Prohibition of Incitement to Hatred 
Act. In addition, the Prohibition of Incitement to Hatred Act will be shown to 
have fundamental problems relating to definitions of terms such as “hatred” 
and “incitement”, and as such there are serious doubts as to whether racial 
hatred offences can be successfully prosecuted using the Act.  

B HATE SPEECH LAW IN IRELAND  
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Most hate speech laws in various jurisdictions have arisen due to 
obligations under the UN International Covenant on Civil and Political Rights 
(ICCPR)1 and the UN International Convention on the Elimination of All 
Forms of Racial Discrimination (ICERD).2 The form that such legislation 
takes also varies, with some states (such as the UK) preferring to use existing 
public order legislation while Ireland has an Act specifically designed to deal 
with the threat of incitement to racial hatred. As will be discussed below, there 
are notable disadvantages to using such specific legislation, especially in 
relation to the political aspects of laws that aim to restrict free speech. 
Ireland’s prohibition of racial hate speech came about as the result of 
obligations imposed under international law,3 specifically in relation to the 
ICCPR4 and the ICERD.5 Ireland’s attempt at discharging its obligations under 
both the ICERD6 and the ICCPR was contained in the Prohibition of 
Incitement to Hatred Act, 1989.7 The Act was also seen as needed specifically 
in an Irish context, and regardless of international obligations, there was 
recognition that Ireland should have domestic legislation outlawing 
incitement to racial hatred.8 

The Act defines “hatred” as hatred against a group of persons in the 
State or elsewhere on account of their race, colour, nationality, religion, ethnic 
or national origins, membership of the travelling community or sexual 
orientation. However, the Act does not define incitement (in fact the term is 
not used at all in the Act, save for in the title), owing to its ambiguous nature 
in Irish law.9 

                                                        
1 UN Doc A/RES/2200 A (XXI). 
2 UN Doc A/RES/2106 A (XX). 
3 121 Seanad debates, c. 851 (November 24, 1988). Ireland signed the ICCPR in October 1973 
and ratified it in December 1989. Specific legislation was required for ratification because of 
Ireland’s dualist system of incorporating international agreements under the Constitution 
whereby international law does not automatically become part of Irish law; it must be 
specifically incorporated by an Act of the Oireachtas (see Article 29.6, Bunreacht na  
hÉireann). Ireland therefore could not ratify the ICCPR until it had legislation capable of 
discharging its obligations under the Covenant.  
4 Article 20(2) of the ICCPR provides that any advocacy of national, racial, or religious hatred 
that constitutes incitement to discrimination, hostility or violence shall be prohibited by law. 
5 Ireland signed the ICERD in 1968, but was unable to ratify the convention until January 
2001 because of the need for domestic legislation to prohibit racial discrimination in a 
number of areas (see the Employment Equality Act 1998 and the Equal Status Act 2000). 
6 Specifically Article 4(a) of the ICERD which provides that State Parties shall declare an 
offence punishable by law all dissemination of ideas based on racial superiority or hatred, 
incitement to racial discrimination, as well as all acts of violence or incitement to such acts 
against any race or group of persons of another colour or ethnic origin. 
7 389 Dáil Debates, c. 264 (April 26, 1989). 
8 121 Seanad debates, c. 853 (November 24, 1988). 
9 National Consultative Committee on Racism and Interculturalism, Prohibition of Incitement 
to Hatred Act 1989: A Review (Available at www.nccri.ie, August 2001) p5. Charleton, 
McDermott and Bolger state that incitement in Irish law is comprised of three elements, but 
that the essence of the crime lies in the mere incitement: it is not necessary that the person 
approached proceeded to commit the crime The other components of incitement are the 
requirement of a physical and mental element (something must be said or done by the 
accused) and that the accused must intend to bring about the criminal result in question and 
must know all of the circumstances of the act incited. See Charleton, McDermott, Bolger, 
Criminal Law, (Butterworths 1999) p327. 
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Section 2(1) of the Act states that:  

“It shall be an offence for a person:  

(a) to publish or distribute written material; 
(b) to use words, behave or display written material;  

(i) in any place other than inside a private residence; or  
(ii) inside a private residence so that the words, behaviour or material are 

heard or seen by persons outside the residence; or  
(c) to distribute, show or play a recording of visual images or sounds, if the 

written material, words, behavior, visual images or sounds, as the case may 
be, are threatening, abusive or insulting and are intended or, having regard to 
all the circumstances, are likely to stir up hatred.”  
 

A defence is outlined in section 2(2) of the Act where a person will not 
be guilty of incitement to racial hatred if they can show that they were not 
aware or had no reason to be aware that the material was threatening, abusive 
or insulting, or if they were inside a private residence at the time and had no 
intention to incite hatred, nor were they aware that their words or actions 
were threatening, abusive or insulting.10 Section 2(2) does not rely on actual 
harm being caused and only requires intention, thereby allowing lack of 
intention to become a defence.11 In addition, the Act only covers public places, 
so a defendant inside a private residence who had no reason to believe that 
their words would be heard or seen outside that residence has a defence.12 

Section 4 of the Act creates the offence of preparation and possession of 
material likely to stir up hatred.13 While section 4 also has a defence similar to 
section 2(2), there is also a provision in section 4(3) whereby if it is proved 
that the accused has possession of material under section 4(1) and it is 
reasonable to assume that the material or recording was not intended for the 
personal use of the person, he shall be presumed, until the contrary is proved, 
to have been in possession of the material or recording in contravention of 
subsection (1).14 However, the main difficulty with section 4 has been pointed 
out as the lack of a definition as to what constitutes “offensive material.”15 

Section 8 provides that no further action in cases (save for custody and 
bail) can be taken without the consent of the Director of Public Prosecutions 
(DPP). This appears to be a common feature of hate speech laws in other 
jurisdictions, but the reason for using the DPP in Ireland is to have a non-
political figure in this role, as opposed to the more politicised office of the 
Attorney General.16 

                                                        
10 S.2(2)(a), and (b), Prohibition of Incitement to Hatred Act 1989. 
11 Op. cit. n.9 above p6. 
12 Ibid. 
13 S.4(1) provides that it shall be an offence for a person to prepare or possess any material for 
broadcast or distribution if it is threatening, abusive or insulting and likely in all the 
circumstances to stir up hatred. 
14 S.4(3), Prohibition of Incitement to Hatred Act 1989. 
15 Op. cit. n.9 above p7. 
16 Ibid p8. 
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Other pieces of legislation are also used to combat various 
manifestations of racial hatred in Ireland.17 The most important of these other 
provisions, section 6(1) of the Criminal Justice (Public Order) Act 1994, is 
currently limited to dealing with racist acts on public order grounds,18 but as 
will be seen below, it could be used as a more effective weapon against hate 
speech in a wider sense, as the UK has done. 

C THE UK 

The UK approach to incitement to racial hatred is to use their existing 
public order legislation (the Public Order Act 1986) and not a specific anti-
hate speech law with the overt implications for free speech this contains. 
Section 17 of the Act defines “racial hatred” as hatred against a group of 
persons defined by reference to colour, race, nationality (including 
citizenship) or ethnic or national origins.  Section 1819 uses similar language to 
section 2(1) of the Irish Prohibition of Incitement to Hatred Act, even 
including a requirement for intention to stir up racial hatred, and a provision 
whereby all the circumstances of a particular incident can be taken into 
account. Section 18 also contains other similar elements to section 2(2) of the 
Prohibition of Incitement to Hatred Act. For example, no offence is committed 
if the words or behaviour took place inside a private residence and the person 
involved had no reason to believe that their words or behaviour could be seen 
outside the private residence.20 There is also similar provision for a defence 
that the person did not know or had reason to know that their words or 
behaviour might be threatening, abusive or insulting.21 

But the use of the phrase “stir up” can lead to difficulties in prosecuting 
offences in the UK and Ireland as it replaces a more concrete concept like 
“incitement”, which has been the subject of much caselaw. As a result 
uncertainty as to whether “stirring up” is the same thing as incitement exists 
and this can lead to problems in how hate speech offences are prosecuted. 
Another potential difficulty with the 1986 Act is the lack of clarity in relation 
to the terms “hatred”, “insulting” and “abusive.” There is also a difference in 
relation to who prosecutes racial hatred offences under the Public Order Act 
1986. Section 27 of the 1986 Act states that proceedings for the relevant 
offences can only be initiated with the consent of the Attorney General, in 
                                                        
17 These include section 3(1)(a)(ii) of the Video Recording Act 1989 which provides that the 
Official Censor may declare a video work unfit for viewing on the basis that it would be likely 
to stir up hatred against a group of persons in the State or elsewhere on account of, amongst 
other things, their race, colour, nationality, ethnic or national origins or membership of the 
travelling community. 
18 S.6(1) of the Act provides that “It shall be an offence for any person in a public place to use 
or engage in any threatening, abusive or insulting words or behaviour with intent to provoke a 
breach of the peace or being reckless as to whether a breach of the peace may be occasioned.” 
s.7(1) of the Act also states that it is an offence “… for any person in a public place to distribute 
or display any writing, sign, or visible representation which is threatening, abusive, insulting 
or obscene with intent to provoke a breach of the peace or being reckless as to whether a 
breach of the peace may be occasioned.” 
19 Section 18(1) provides that a person who uses threatening, abusive or insulting words or 
behaviour is guilty of an offence if they intend to stir up racial hatred or having regard to all 
the circumstances racial hatred is likely to be stirred up. 
20 s.18(2), Public Order Act 1986. 
21 s.18(5), ibid. 
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contrast to the Director of Public Prosecutions under Irish law.22 This creates 
a difficulty in that the office of Attorney General could be viewed as too 
political when compared with the independence offered by the Director of 
Public Prosecutions.23 

The above examples show that there is no major divergence between 
the English and Irish law on incitement to racial hatred, except for the format 
in which both laws are presented. However, the Prohibition of Incitement to 
Hatred Act in Ireland is seen as a more of a specific anti-hate speech law and 
so contains more overt political connotations in terms of restricting free 
speech. In the UK, use of the Public Order Act 1986 to deal with the threat of 
racist abuse treats hate speech as a routine public order issue, with less overt 
implications for free speech and a decreased risk of politicisation. 

D THE LACK OF CASELAW 

Owing to Ireland’s dualist system for incorporating international 
agreements, neither the ICCPR nor the ICERD are likely to be incorporated 
wholesale into Irish domestic law.24 Therefore, individual pieces of legislation 
(such as the Prohibition of Incitement to Hatred Act) which claim to discharge 
Ireland’s obligations under the Convention must be scrutinised carefully. 
Useful evidence as to whether a State Party is effectively discharging these 
obligations can be seen in the amount of caselaw or prosecutions under the 
relevant legislation. For example, although the Prohibition of Incitement to 
Hatred Act would seem to be Ireland’s main safeguard against incitement to 
racial hatred, the Act came to be seen as ineffective, due to the lack of 
prosecutions taken. A review of the Act was announced in September 2000 by 
the then Minister for Justice, John O’Donoghue, because up to that date no 
prosecutions had been successfully taken.25 Since the review was announced, 
at least 18 cases have been prosecuted, resulting in 7 convictions.26 While this 
review is still ongoing, the lack of caselaw in Ireland raises concerns about 
whether our hate speech legislation is effective. It would appear that in 
general, the more specific the law is in relation to penalising hate speech, the 
more difficult it is to prosecute an offender, given the political implications 
and balancing of rights that such a prosecution entails. This in turn leads to a 
lack of caselaw and concerns about whether such laws are effective or even if 
they should be used at all. In contrast, the UK deals with incitement to racial 
hatred as a public order problem, so prosecutions come under a more general 
policing framework. This can result in such prosecutions under public order 
legislation being seen as “low level” incitement to racial hatred even though in 
fact, the actual cases may be similar to cases which have been brought under 
the existing specific hate speech law in Ireland. 

Because hate speech prosecutions under public order legislation use 
generic public order provisions, statistics for these prosecutions can be 

                                                        
22 S.8, Prohibition of Incitement to Hatred Act 1989. 
23 Op. cit. n.9 above p13. 
24 See n.3 above where the duallist system is explained. 
25 United Nations International Convention on the Elimination of All Forms of Racial 
Discrimination: First National Report by Ireland (Stationary Office, May 2004) p36. 
26 Ibid. 
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misleading, given that a racial element may not have been recorded, and so a 
hate speech prosecution may be catalogued as a normal public order incident. 
In this way, it can be difficult to see exactly if the UK Public Order Act 1986 
does have a more successful prosecution rate than the corresponding Irish 
legislation because prosecutions for hate speech may not be labelled as such. 
This has an advantage in that it avoids the stigmatisation of using specific hate 
speech laws and having a separate prosecution process for what is essentially 
a public order incident with a racially motivated element. But the major 
disadvantage is that hate speech prosecutions can be disguised as routine 
public order incidents, which can camouflage any increase in racist abuse. 
Also, treating hate speech more as a routine public order problem can 
trivialise restrictions on the right to free speech. 

Lack of caselaw may also simply be an indicator that there is no specific 
problem in relation to incitement to racial hatred. Jacobs and Potter reject 
that the incidence of hate crime is increasing in general, stating that the 
current hate crime movement has come about as a result of heightened 
sensitivity to bigotry and through an emphasis on identity politics.27 But in 
Ireland, the lack of caselaw under the Prohibition of Incitement to Hatred Act 
points to a potential problem because CERD has expressed concerns over the 
levels of racial prejudice experienced by minority groups here.28 The lack of 
caselaw therefore disguises the full extent of the problem, as opposed to 
demonstrating the effectiveness of our legislation. In such situations, it is 
therefore vital to have accurate information as to the numbers of racially 
motivated incidents being recorded. 

The lack of caselaw also indicates a reluctance to prosecute offenders 
under hate speech legislation, due to difficulties with standards of proof, and 
as such prosecuting such offences can sometimes be seen as a waste of time, 
given the relatively low conviction rate. A problem with the UK’s legislation 
dealing with incitement to racial hatred is that it is framed in such a restrictive 
manner that it discourages the prosecuting authorities from taking action 
other than in cases where the incitement to hatred brings a clear threat of 
violence or disorder.29 In order to address this problem, a central advice point 
for all police forces in England and Wales has been established in relation to 
incitement to racial hatred offences and where guidance on levels of proof can 
be obtained by liaising with the Crown Prosecution Service.30 In addition, the 
Crown Prosecution Service itself has a small team of lawyers to handle 
prosecutions under Part 3 of the Public Order Act 1986 to ensure that best 
practice is followed and to ensure consistency in decision making.31 

                                                        
27 Jacobs, Potter, Hate Crimes: Criminal Law and Identity Politics, (Oxford University Press, 
1998) p6. 
28 Committee on the Elimination of Racial Discrimination, Concluding observations (Ireland) 
CERD/C/IRL/CO/2 p3. 
29 Tsang, ‘Historical judgment’ Law Society’s Guardian Gazette, 29 June 2000, Vol. 97 No.26 
p23. 
30 Committee on the Elimination of Racial Discrimination Seventeenth periodic report of 
States Parties due in 2002: United Kingdom of Great Britain and Northern Ireland, 
CERD/C/430/Add.3, 28 November 2002 p6. 
31 Ibid. 
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E OTHER DIFFICULTIES WITH THE PROHIBITION OF INCITEMENT TO 
HATRED ACT 

A major reason for the weakness of the Prohibition of Incitement to 
Hatred Act was that there was no perceived threat of racism in Ireland at the 
time of drafting. There was a reluctance to create problems where none had 
existed, and a limiting of racist incidents on the basis of localised ignorance.32 
Other objections to the Act at the time were that it had not taken into account 
input from various human rights organisations, nor had it given sufficient 
protection to the Travelling Community.33 Other difficulties also exist in 
relation to more technical aspects of the Prohibition of Incitement to Hatred 
Act. For example, the definition of “hatred” in the Act gave no idea as to the 
strength of feeling required,34 but defining hatred was viewed as “legally 
impossible” and would have to be decided on a case–by–case basis.35 The 
term “State” also required clarification, as it was unclear whether this referred 
to Ireland only or people in other states.36 Some also saw the sanctions under 
the Act as too harsh.37 It is also unclear whether section 2(3) of the Act refers 
to websites,38 and this ambiguity is not addressed by any of the other pieces of 
legislation which deal with incitement to racial hatred. Section 4 of the Act 
states that possession of offensive material with a view to distribution is an 
offence but does not define what the term “offensive material” entails.39 These 
problems illustrate how the Prohibition of Incitement to Hatred Act is caught 
between being a specific anti–hate speech law, and attempting to cover the 
public order domain, without doing either job successfully. For example, a 
comprehensive piece of legislation designed to penalise hate speech in any 
form would clearly have to include reference to websites, while legislation 
designed to prohibit hate speech in a public order context would have to 
contain a clear definition of “offensive material.” As can be seen from these 
problems, there is clear scope for a change in the current legislation in order 
to effectively prosecute racist hate speech. 

F THE PUBLIC ORDER APPROACH 

A major advantage of the UK approach to incitement to racial hatred is 
that the relevant legislation is contained within a single Act, as opposed to the 
dispersed approach taken in Ireland. Also, categorising incitement to racial 
hatred as an offence within the public order sphere involves attaching fewer 
stigmas to such legislation, in that it is less likely to be seen as a direct 
response to lobbying by ethnic minorities. Such lobbying can often lead to 
claims of oppressive political correctness, particularly from the right. 
Politicians might not want to be seen as anti–free speech and so might not 
support stronger legislation combating incitement to racial hatred.40 But the 

                                                        
32 121 Seanad debates, c. 853 (November 24, 1988). 
33 Seanad debates c.859 (November 24, 1988). 
34 Ibid. 
35 Seanad debates, c. 865 (November 24, 1988). 
36 Seanad debates, c. 860 (November 24, 1988). 
37 Seanad debates, c. 862 (November 24, 1988). 
38 Op. cit. n.9 above p6. 
39 Ibid p7. 
40 Gilroy, ‘The end of antiracism’ in Donald and Rattansi (eds) ‘Race’, Culture and  
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disadvantage of using public order legislation in this way is that the 
restrictions on free speech that such legislation entails can become accepted 
or trivialised, possibly paving the way for subsequent more restrictive 
provisions on freedom of speech in other areas of the law. The UK has reacted 
to such concerns by stating that it has a long tradition of free speech which 
allows individuals to hold and express views, no matter how distasteful, and to 
allow the expression of these views subject to the proviso that they are not 
expressed violently or do not incite violence or hatred against others.41 The 
UK also states that it believes that the relevant legislation strikes the necessary 
balance between protecting free speech and protecting individuals from 
violence and hatred.42 This public order approach demonstrates a way in 
which the deficiencies of the Prohibition of Incitement to Hatred Act could be 
remedied in Ireland. 

G IS PUBLIC ORDER LEGISLATION THE SOLUTION? 

Public order legislation treats incitement to racial hatred as a routine 
difficulty and one in which it is accepted that free speech can be restricted in a 
limited sense in order to preserve public order in a democratic society. 

The most pressing concern relating to the use of public order legislation 
in the context of incitement to racial hatred is how the right to free speech can 
be protected within any potential new legislative framework. In Ireland, the 
constitutional right to free speech under Article 40.6.1º.i refers to public order 
as one of the restrictions which can be placed on that right, indicating that the 
use of the Public Order Act 1994 to restrain hate speech is not constitutionally 
suspect. 

It could be argued that minority groups themselves would prefer the 
strongest possible piece of legislation in order to protect them from racist 
abuse, and so would support specifically targeted legislation like the 
Prohibition of Incitement to Hatred Act. But the major disadvantage of such 
legislation is that it can polarise sections of society, creating divisions because 
of the way in which racist abuse is dealt with. Minority groups lobbying for 
specific legislation have a need to protect themselves from the threat of racist 
abuse, while other parts of society (while they might agree with this aim) do 
not want to sacrifice their right to free speech. Another disadvantage of 
prosecutions under specific hate speech laws is that they politicise such 
prosecutions, giving the “oxygen of publicity” to those who espouse racist 
views. Bindman gives the example of the previous legislative framework for 
prosecuting incitement to racial hatred in the UK,43 where fewer cases began 
to be taken due to reluctance to provide a platform for racists who would 
claim martyrdom if convicted and vindication if acquitted.44 While this can be 

                                                        

Difference, (Sage Publications, 1992) p49.  
41 Op. cit. n.30 above p4. 
42 Ibid. 
43 Via the Race Relations Act 1965. 
44 Bindman, Outlawing Hate Speech, Law Society’s Gazette 1992 Vol 89 No 14 p17. 
Unfortunately, it is difficult to prove that the Public Order Act 1986 has resulted in more 
prosecutions for hate speech offences specifically as such prosecutions would be hidden under 
the mantle of more general public order incidents. 
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viewed as unpleasant but necessary by those who advocate countering hate 
speech with more speech, it is likely to be highly detrimental from the point of 
community relations between minority groups and society at large. 

The theoretical middle ground is an acceptance that free speech can 
and should be restricted in a very limited sense in order both to protect 
minority groups and also to protect the right of free speech itself. Public order 
legislation fulfils these criteria because it only limits free speech to a less overt 
(and far less controversial) extent than legislation specifically targeted at 
preventing hate speech. In addition, the limits placed on free speech by public 
order legislation can often be viewed as more acceptable, given that they are 
more likely to be seen as connected to the wider objective of preserving public 
order in a democratic society. Also, minority groups lobbying for specific hate 
speech legislation might prefer to advocate the use of existing public order 
legislation as the net effect will still be the same. Keogh argues that the 
Prohibition of Incitement to Hatred Act is already a public order based 
approach to combating incitement to racial hatred because it was originally 
based on Part 3 of the British Public Order Act 1986.45 He also states that the 
assumption underpinning the Prohibition of Incitement to Hatred Act is that 
hate speech should be regulated because it has implications for public order.46 
But labeling the Act as public order legislation is misleading because it was 
not designed to be used on a frequent basis, owing to the perceived low level 
of racist abuse in Ireland at the time of drafting.47 In contrast, public order 
legislation is normally designed for frequency of use, and as such, standards of 
proof are clear and there are few ambiguities in terms of definitions, owing to 
extensive caselaw. No such body of caselaw exists in Ireland for hate speech 
prosecutions under the Prohibition of Incitement to Hatred Act, and as such, 
difficulties in defining terms such as “hatred” have arisen, which probably 
would not have been encountered if prosecutions for hate speech were made 
under the clearer provisions of section 6(1) of the Public Order Act 1994. 

This difficulty is clearly illustrated with reference to section 2(1) of the 
Prohibition of Incitement to Hatred Act, which provides a two–part test for 
the offence of incitement to racial hatred. The words or material distributed 
must be threatening, abusive or insulting and also must be intended or are 
likely to stir up hatred. However, section 6(1) of the Public Order Act 1994 
provides that it is an offence for any person in a public place to engage in 
behavior or use words that are threatening, abusive or insulting with intent to 
cause a breach of the peace or being reckless as to whether a breach of the 
peace may be caused. From this it is clear that faced with the option of using 
either the Prohibition of Incitement to Hatred Act or the Public Order Act, the 
Public Order Act has an increased likelihood of a successful prosecution. This 
is because there is no need to show that the behavior was intended or likely to 
stir up hatred; all that has to be shown is that the behavior was threatening, 
abusive or insulting in a public place with intention or recklessness as to 
whether a breach of the peace would be caused. In addition, Keogh points out 

                                                        
45 Keogh, The Prohibition of Incitement to Hatred Act 1989 - A paper tiger? [2001] 6(3) BR 
178 p180. 
46 Ibid p181. 
47 121 Seanad debates, c. 853 (November 24, 1988). 
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that the classification of behaviour under the Prohibition of Incitement to 
Hatred Act will depend on whom the behaviour is directed at.48 For example 
the general public are more likely to be disgusted by words which are 
threatening, abusive or insulting than incited to hatred, but the same words 
used by a racist to an audience of like minded individuals could be sufficient 
for a prosecution. As Keogh explains: 

Thus racist material sent to a member of the Jewish community is 
unlikely to stir up hatred although the same material sent to an anti–
Semite will. It is anomalous that a neo–nazi can be prosecuted if he 
harangues an audience of fellow fascists, but not an audience of Asians.49 

This situation can also create a further difficulty in terms of the right to 
free speech. For example, those who object to racist views, but who also prefer 
not to see restrictions on the right to free speech, would prefer that racists 
preach to an audience of like minded individuals in private rather than incite 
members of the public to racially abuse minority groups in public. As a result 
of the above provision of the Prohibition of Incitement to Hatred Act, it 
becomes easier for racists to claim that their free speech rights are being 
impaired because the Act penalises their speeches to like–minded individuals. 
As such, the Act may become discredited as an effective weapon against the 
threat of racist abuse. 

Section 6(1) of the Public Order Act 1994 eliminates this problem 
because it does not distinguish between behaviour which is generally 
threatening, abusive or insulting and racist behaviour. While advocacy groups 
who lobby for specific hate speech legislation might criticise this, the same 
results that they want can be more easily achieved through existing public 
order legislation without the unnecessary stigmatisation of anti–hate speech 
laws and the divisions these can create between minority groups and society at 
large. 

H CONCLUSION 

While international law has shown what standards must be met in 
order to outlaw incitement to racial hatred, it cannot be said that Ireland’s 
current legislative approach effectively implements either Article 4 of the 
ICERD or Article 20 of the ICCPR. The evidence for this can be seen in a 
number of areas. For example, despite ever increasing numbers of non– 
nationals arriving in Ireland, either temporarily or on a long–term basis, there 
has been no corresponding increase in the number of racist incidents being 
prosecuted, due to the ineffectiveness of the main weapon against racist abuse 
in Ireland, the Prohibition of Incitement to Hatred Act. The reason for this 
lack of caselaw has been mainly due to the difficulty in prosecuting offenders, 
leading to reluctance to use the Act at all. The deficiencies of the Act centre on 
proving the necessary intention to stir up hatred, and an anomalous situation 
exists where it is easier to bring a prosecution for addressing an audience of 
racists than sending racist material to a member of a minority group. The 
combined effect of both the Prohibition of Incitement to Hatred Act 1989 and 

                                                        
48 Op. cit. n.45 above. 
49 Ibid. 
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the Public Order Act 1994 is that there have been a low number of cases taken 
under the Prohibition of Incitement to Hatred Act, while it has been unclear to 
what extent hate speech prosecutions have been taken under the Public Order 
Act. This uncertainty means there is no clear response to the threat of racist 
abuse in Ireland and confusion as to which piece of legislation should be used. 

Ireland potentially does have legislation capable of providing a remedy 
for racist abuse in the form of the Public Order Act 1994. Using the Public 
Order Act in this way also has added benefits in terms of minimising the 
restrictions on free speech which are a big problem with specific anti–hate 
speech laws, like the Prohibition of Incitement to Hatred Act. The use of the 
Public Order Act in Ireland to combat racist abuse does not involve this kind 
of politicisation, mainly due to the fact that the preservation of public order is 
seen as an inherent responsibility in the right to free speech itself. On this 
view, a public order based approach is arguably more effective than a specific 
hate speech law because it only restricts the right as much as is necessary to 
preserve public order in a democratic society. That said, minority groups 
might argue that specific hate speech laws are more than just a remedy for 
hate speech; they are an attempt at redressing an imbalance of power, 
something which is arguably not achieved through use of existing public order 
legislation. This view overlooks the fact that the objective remains the same – 
the prohibition of incitement to racial hatred – and as such, the most effective 
remedy is to deal with the problem in the public order sphere rather than via a 
politicised hate speech prosecution in which the mantle of free speech could 
be used to discredit the same hate speech law that has been lobbied for. 
Specific hate speech laws are also aimed more at the speech itself, rather than 
the conduct, and as such are left wide open to attack from those who claim 
they are an unjust restriction on the right to free speech. 

The threat of racist hate speech is twofold in that it not only involves 
insults which can conjure up a whole history of racial discrimination, but 
restraining this same speech involves restricting an important and 
fundamental human right. But by recognising the duties and responsibilities 
inherent in the right to free speech, there must be an acceptance that speech 
must be restrained in some circumstances. In an ideal world, restrictions on 
hate speech would be unnecessary, as hate speech could be met with more 
speech, and open debate used to confront those who espouse racist views. 
Hate speech laws are proof that such a situation does not wholly exist, and are 
a recognition that minority groups in society should always be protected from 
the threat of hate speech, regardless of whether they choose to debate with 
racists or not. While reform of the Prohibition of Incitement to Hatred Act 
would be welcomed by a large number of people in Ireland, it should be 
reformed in such a way as to minimise its political connotations while making 
it easier to prosecute those who deliberately incite racial hatred. Existing 
public order legislation already provides an effective way of prosecuting these 
offences, provided that it is used with restraint and with an awareness of the 
dangers of restricting free speech too arbitrarily. 



Cork Online Law Review 2006 4 Cowhey, Racist Hate Speech Law in Ireland: 
the Need for Reform 

 

  45 

BIBLIOGRAPHY 

Charleton, McDermott, Bolger, Criminal Law, (Butterworths, 1999) 

Committee on the Elimination of Racial Discrimination, Seventeenth 
periodic report of States Parties due in 2002: United Kingdom of Great 
Britain and Northern Ireland, CERD/C/430/Add.3 (28 November 2002) 

Delgado, Stefancic, Must we defend Nazis? Hate Speech, Pornography 
and the New First Amendment, (New York University Press, 1997) 

Fish, There’s No Such Thing as Free Speech, (Oxford University Press, 
1994) 

Fiss, The Irony of Free Speech, (Harvard University Press, 1998) 

Gilroy, ‘The end of antiracism’ in Donald and Rattansi (eds) ‘Race’, 
Culture and Difference, (Sage Publications, 1992) 

Human Rights Committee, Consideration of Reports submitted by 
States Parties under Article 40 of the Covenant: Fifth Periodic Report (The 
United Kingdom of Great Britain and Northern Ireland) CCPR/C/UK/99/5 (11 
April 2000) 

Jacobs, Potter, Hate Crimes: Criminal Law and Identity Politics, 
(Oxford University Press, 1998) 

National Consultative Committee on Racism and Interculturalism, 
Prohibition of Incitement to Hatred Act 1989: A Review (Available at 
www.nccri.ie, August 2001) 

O’Flaherty, Heffernan, International Covenant on Civil and Political 
Rights: International Human Rights Law in Ireland, (Brehon Publishing, 
1995) 

Smith, ‘There’s Such a Thing as Free Speech’ in Whillock, Slayden (eds) 
Hate Speech, (Sage Publications, 1995) 

United Nations International Convention on the Elimination of All 
Forms of Racial Discrimination: First National Report by Ireland (Stationary 
Office, May 2004) 

Bindman, ‘Outlawing Hate Speech’, Law Society’s Gazette 1992 Vol 89 
No 14 p17 

Keogh, ‘The Prohibition of Incitement to Hatred Act 1989 – A paper 
tiger?’ [2001] 6(3) BR 178 

Lester, ‘Free Speech, Religious Freedom and the offence of Blasphemy,’ 
(Unpublished article) 

Tsang, ‘Historical judgment’ Law Society’s Guardian Gazette, 29 June 
2000, Vol. 97 No.26 p22. 


