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A LIFELINE FOR CONSIDERATION? 
 

Art Ward 

This essay examines the doctrine of consideration and its relevancy to 
the modern law of contract. The writer defends the doctrine against criticism 
by arguing that a doctrine which is continuing to evolve shows beyond doubt 
its relevancy to the law. This is achieved through an examination of the 
forbearance of consideration as seen in the case of O’Keefe v. Ryanair.1   

In O’Keeffe v. Ryanair Holdings PLC, Kelly J identified a new form of 
forbearance consideration. 

Clark (2004)2 

The doctrine of consideration is one which had been both adopted 
(according to Wright3 “the necessity of consideration is established by 
authorities which not even the House of Lords could distinguish or disregard”) 
and heavily attacked (Atiyah4 feels that it was never the original intention of 
the courts to even create this doctrine). Some believe that to have successful 
enforceable contracts then there is no doubt but that consideration is utterly 
vital. However, in certain jurisdictions (eg Scotland) the entire premise of the 
necessity of consideration of any variety does not exist. Such is also the case in 
jurisdictions such as France, Italy, Spain or Germany.5 If legal systems can 
function without it then why should it be kept in practice? The main reason is 
that it is still evolving and progressing and being ultimately of great benefit in 
contractual proceedings.  

The difficulty then is to keep the doctrine to be seen to be of value in 
the eyes of the law, (ironically the doctrine itself concerns itself with that very 
objective). If the doctrine begins to become stale or dated then review and or 
indeed repeal may become necessary. The entire idea of whether the doctrine 
of consideration should indeed be abolished has been dealt with both 
comprehensively and critically in a submission by Wright in the 49th Edition 
of the Harvard Law Review.6 He feels it should be abolished despite its 
noteable benefits. However, if new aspects to it are being identified then 
surely it should remain. The fact that new forms of consideration are being 
identified would most certainly give rise to the argument that the doctrine 
needs not only to be kept, but also to be guarded and amended as necessary. A 
doctrine which has worked to such a full extent for such a prolonged period of 
time, is one which should, prima facie, be maintained at all costs.  

                                                        
1 O’Keeffe v Ryanair Holdings PLC [2003] 1 ILRM 14. 
2 R. Clarke, Contract Law in Ireland (Thomson Round Hall, 2004, fifth edition). 
3 L. Wright, ‘Ought the Doctrine of Consideration to be Abolished?’ 1936 49 Harvard Law 
Review 1226. 
4 P. McDermott, Contract Law (Butterworth Ltd, 2001) 102. 
5 Supra n 1. 
6 Ibid p1126. 
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One such new type of forbearance consideration which was identified 
by Kelly J in the aforementioned Ryanair case7 was that of forbearance of 
personal liberties. The personal liberties in question were the right to privacy 
and anonymity which the judge described as: 

The surrender by the plaintiff of her anonymity and privacy and her 
active participation in the generation of the publicity that was created on 
the day in question in my view amounted to a real consideration and 
sufficient to support a valid contract.8 

The main reason that this was a new form of consideration was that it, 
upon examination, was entirely separate from the case of Hamer v. Sidway,9 
where the plaintiff willingly gave up his legal entitlement to drink, smoke or 
swear until he reached the given age of 21 years. These are all physical 
activities, blatantly exhibitable, on request, before a court or jury. One’s 
anonymity on the other hand, by nature, is one which cannot be exhibited in 
such a way. How can one show themselves to be anonymous in front of a 
crowded court? Indeed according to the judgment in this case the actual 
performance of the promised duties was academic and merely cemented the 
original promise. If these duties had not been performed then the plaintiff 
could not be held in breach on consideration grounds, as the consideration 
was in the actual forbearance of her personal rights and liberties. 

According to Clark10 in relation to forbearance as consideration “a 
promise to abstain from doing something will in many cases be as valuable to 
the promisee as a positive action”. This applies directly to the case in question 
and was the exact basis on which the judge rejected the defence’s arguments 
in relation to the “free flights for life” being merely a “gift” passing from the 
defendants to the plaintiff. The forbearance by the plaintiff of her civil 
liberties was of direct benefit to the defendants as they received blatant gain 
from the publicity. Had they been under the premise that no benefit would 
accrue to them on the presentation the flights to the plaintiff, then their claims 
of a gift would be valid, as it would merely be the ‘transfer of property with no 
compensation.’11 

The forbearance of personal liberties in the Ryanair case was a new 
form of forbearance consideration but was not entirely separate from the 
other forms of forbearance as consideration already present in modern case 
law. In many cases forbearance to institute criminal proceedings, such as in 
the case of Fiege v. Boehm,12 where the plaintiff forbore her right to bring 
criminal bastardy proceedings against the defendant. In this example these 
actions (or lack thereof) did constitute consideration because she was under 
the distinct illusion that he was the actual father of the child in question.  

In certain exceptional circumstances even remaining in a state of 
employment as you have done for years can be the result of consideration such 
                                                        
7 Supra n 1. 
8 Ibid at p25. 
9 [1891] 124 NY 583. 
10 Supra n 2 p65. 
11 Concise Oxford Dictionary (7th Edition). 
12 App Ct Maryland USA 1936. 
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as in the case of Janice Payne & Steven Levitt.13 The forbearance on the part of 
the employer to dismiss the worker counted as forbearance in this instance. 
This forbearance was actually coupled with the continued work of the 
employee.  

One fact which must be wholly considered is the aspect of intention to 
promise. Or as it is described in the majority of instances, a forbearance to 
forbear (this is only applicable if the promise of forbearance was not requested 
by the other party in the contract). This has not in the past proven to 
constitute sufficient consideration. Only the actual ‘act’ of forbearing some 
deed, good, right or liberty will count as consideration. This is why if O’Keeffe 
had merely said she would promise to participate then there would have been 
no contract for Ryanair to be in breach of so in that instance the entire case 
would have been dismissed. There would have been nothing of value moving 
from the plaintiff (she would not have suffered any tangible detriment) to the 
defendant such as can be inferred from Murdoch’s definition of consideration: 

Some right, interest, profit or benefit accruing to one party, or some 
forbearance, detriment, loss or responsibility given, suffered or 
undertaken by the other.14 

Ergo, no consideration and as a result there would have been no 
contract.  

According to Cheshire and Fifoot15 when an action is forborne, the 
consideration in those cases is said to be defined as the surrender “not of a 
legal right, which may or may not exist and whose existence, at the time of the 
compromise, remains untested, but of the claim to such a right.” For example 
if A is owed $1000 by B and could sue for payment of the debt, then the act of 
not sueing is forbearance of a claim to a right, (i.e. the right to institute legal 
proceedings for payment). In this case the legal right which had been untested 
was O’Keeffe’s right to privacy. Taking the literal meaning of the above 
definition, one can easily identify with the mindset of the judge in quantifying 
the plaintiff’s actions as sufficient consideration. This point further cements 
the explanation presented by Clark in the original statement put forward for 
discussion.  

An interesting point was made by Mr. Bell, counsel for the defendant, 
in the case of Henry Ong and Ors v. Terrace on the Peak (Hong Kong) Ltd.16 
He referenced Chitty on Contracts and used the idea of mutuality of promises 
to somewhat refute the idea of the plaintiff’s waiving of her rights to privacy 
and anonymity as consideration. Chitty on this subject makes the observation 
that “executory consideration … consists of mutual promises. The rules that 

                                                        
13 Available online at:  
http://www.nelligan.ca/e/pdf/Employment%20Contracts%20New%20Terms%20(JBP).pdf. 
14 Murdoch’s Dictionary of Irish Law (Butterworth Ltd, 2004, Fourth Edition). 
15 J.M. Kelly, ‘Forbearance to See and Forbearance to Defend’ 1964 27 Modern Law Review 
p540. 
16 Hen Ong & Ors v Terrace on the Peak (Hong Kong) Ltd. HCA 749/1994 available at 
http://www.hklii.org/cgi-
hklii/disp.pl/hk/jud/en/hkcfi/2002/HCA000749%5f1994.html?query=%7e+hen+ong+terrac
e. 
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such promises can amount to consideration for each other has long been 
settled.”17 In the Ryanair case, the promise of presentation of free flights for 
life, and the promise of compliance with publicity could be classed in the 
above way as appropriate to constitute consideration for each other. Once 
mutual promises exist there is an immediately binding contract, so Ryanair 
would have had no grounds for action based on a no contract argument. This 
is one point not, it would appear, considered by Kelly J. in his final judgment 
in this case.  

In conclusion it appears that indeed a new form of forbearance 
consideration was identified by Kelly J. in the Ryanair case. The rights 
forborne appear to be separate from all the examples given above and so 
would be classified as original. To reiterate, it would seem that despite the 
express recommendations of Wright in the aforementioned journal18 that the 
doctrine does still hold true today and it appears to be changing in style and 
conforming with new aspects of an evolving legal system in order to 
indefinitely provide clarity and benefit. While Kelly J. may have merely judged 
the case before him on its own merits he may have unwittingly handed a 
lifeline to the entire doctrine of consideration. 

                                                        
17 Chitty on Contracts Vol 1 28th Edition pp173 at para 3-011. 
18 Supra n 1 at p 1253. 


