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A INTRODUCTION 

 
There is scarcely a portion of our globe that has not felt, at some time, the sting of war 

and conflict. It is important to regard war as a global phenomenon and everyone has an 
interest, indeed a moral obligation, to defend human dignity and security wherever it is 
threatened. International Humanitarian Law or the Law of Armed Conflict is, like other forms 
of international law, based primarily upon treaties and customary international law. It 
constitutes a broad corpus of laws designed to regulate armed conflicts agreed to and codified 
among states and their representatives. A state-centred focus is thus highly visible throughout 
the content of the various provisions. Key to the applicability of  international humanitarian 
law is the classification of the conflict as being either international or non-international in 
character. Unfortunately there remain significant divergences between the two regimes with 
the latter suffering from a far less comprehensive and satisfactory system of regulation. This 
‘two-box’ approach,1 as it has become known, is no longer adequate to deal with many 
current features of armed conflict which have developed over the last thirty years to such a 
point where this traditional dichotomy is now commonly regarded as redundant. Armed 
conflicts no longer fit neatly into categories of ‘international’ or ‘non-international’ and many 
conflicts now frequently contain a mixture of elements both international and non-
international, making the task of classification alone, highly complex. While it remains 
doubtful that states would be willing to concede the application of a single body of law to 
their internal conflicts, the acceptance of the full body of international humanitarian law in 
mixed conflicts, would be a significant achievement in itself and would pave the way towards 
a fuller extension of the law to non-international armed conflicts at some future date. This 
essay lends its support to the academic commentators, judicial decisions and legal 
developments which have made tentative yet valuable steps towards a gradual erosion of the 
barrier between the two humanitarian law regimes. At the heart of this ideology is the 
acceptance of a fundamental principle of ‘humanity’ and the acknowledgement that 
regardless of whether a conflict is classified as international or internal, all victims deserve to 
be treated humanely and with respect for their person.     

 
B INTERNATIONAL HUMANITARIAN LAW 

 
1 International Armed Conflicts 
 

International humanitarian law was created by and for states to regulate their mutual 
relations when an armed conflict exists between them. The principle treaties regulating 
international armed conflict are the Hague Conventions of 1899, the 1907 Hague Convention  
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1 Fenrick ‘The Development of the Law of Armed Conflict Through the Jurisprudence of the International 
Criminal Tribunal for the Former Yugoslavia’ (1998) 3 Journal of Armed Conflict Law 197, 198. 
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on the Laws and Customs of War and Annexed Regulations2 and the four Geneva 
Conventions of 1949.3 As a whole, this vast system of law lays down detailed rules and more 
general principles governing the conduct of war and the protection of the victims of war. It 
constitutes a highly sophisticated and comprehensive corpus of laws designed to regulate the 
resort to armed force i.e. treaties limiting the production and use of certain weapons, while 
‘Geneva Law’ covers actual wartime conduct and is concerned primarily with protecting the 
victims of war. Together, the two strands of law make up what is commonly referred to as jus 
in bello whose provisions apply irrespective of the legality of the resort to force, as distinct 
from jus ad bellum – the law on the use of force. The content of international humanitarian 
law, therefore, attempts to balance competing concerns of states’ military requirements as 
against humanitarian concerns. While it is beyond the scope of this article to 
comprehensively detail these legal instruments, it is worth noting the following points: 

 
Hague Convention IV concerning the Laws and Customs of War and its annexed set 
of Regulations,4 are probably regarded as the most relevant in today’s conflicts and 
their main significance lies in the grounding principles contained within; the choice in 
the means of conducting the conflict is not unlimited (Hague Regulations A22), the 
means employed must not be of a nature designed to cause unnecessary suffering or 
superfluous injury (Regulations A23(e)), undefended towns, villages are not to be 
attacked; this implies that military operations must only be directed towards military 
objectives (Regulations A25, 27). The proportionality principle also operates to 
circumscribe the extent of attacks which may be launched and a reasonable balance 
made in good faith must be achieved between the military purpose and any other 
consequences which may result from the operation (Regulations A2(e), (g)). 
 
The four Geneva Conventions of 1949 represent the more ‘human face’ of the laws of 
armed conflict and are primarily concerned with the protection of the victims of 
conflict such as the wounded, sick and shipwrecked, prisoners of war and civilians. 
The Conventions impose far-reaching obligations on belligerents in order to achieve 
the optimum balance between humanitarian principles and military goals, as such; 
murder, torture, mutilation and inhuman treatment are prohibited, wounded enemy 
soldiers should be collected and cared for, civilians should be protected and treated 
humanely, religious and medical personnel are to be respected at all times. These 
rules represent a minute portion of the wide and expansive ambit of the Geneva 
Conventions and respect for them is paramount in all situations of international armed 
conflict and occupation. In terms of the scope of these documents, much rests on what 
is deemed to constitute a ‘belligerent’ and a ‘combatant.’ An army or militia seeking 
to gain acceptance as a belligerent must fulfil four conditions: 
 
(i) To be commanded by a person responsible for his subordinates; 
(ii) To have a fixed distinctive emblem; 
(iii) To carry arms openly; and 

                                                 
2 Roberts and Geulff Documents on the Laws of War (3rd edn Oxford Press 2000) Hague Conventions and 
Declarations 59-84. 
3 ibid The Four Geneva Conventions of 12 August 1949 195-299. 
4 ibid 1907 Hague Convention IV (and annexed Regulations) 67-84. 
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(iv) To conduct operations in accordance with the laws and customs of war. 

 
Unfortunately such criteria presented an obstacle to part-time soldiers and resistance 
fighters in occupied territory where soldiers may also be part-time non-combatants. 
The real effect of the article is to include members of organized and uniformed armed 
groups. The definitions offered make it clear that, as codified, humanitarian law was 
designed solely to regulate intra-state armed conflicts with regular armed forces. In 
the early and mid-1900s this approach was to be expected given the nature of warfare 
and the overarching principles of international law upholding state sovereignty and 
prohibiting interference in the domestic affairs of a state. 

 
However, with the advent of the 20th Century and the emergence of liberation 

struggles against colonial domination, it became clear that the law as it stood was insufficient 
to cope with the pressures imposed upon it by modern warfare. As a response to these 
challenges, two Additional Protocols to the Geneva Conventions were adopted in 1977.5 
Additional Protocol I sought to enhance the scope of the law and the measure of protection 
afforded to affected persons and attempts to take account of the modern reality of hostilities 
such as clandestine operations, soaring civilian casualties and national resistance movements. 
However according to Aldrich, the ‘polemical terms’ such as ‘colonial domination’ of Article 
1(4) which defines the scope of the Protocol drastically limit its potential reach and as such 
there is little room for resistance groups to comply with its provisions and the conflict is 
unlikely to be covered. The Protocol as adopted therefore elucidated a highly restrictive level 
of application so that in reality, very few liberation movements are capable of complying 
with its conditions. This failure to keep pace with the changes in modern conflicts has caused 
a number of difficulties in the application of humanitarian law for a great number of today’s 
most violent and destructive conflicts. 
 
 (a) Non-International Armed Conflicts 

‘A foreign war is a scratch on the arm; a civil war is an ulcer which devours the vitals 
of a nation.’6 

 
Even with the ever-increasing incidence of catastrophic internal armed conflicts, the 

relevant system of regulation is desperately lacking when compared to international armed 
conflicts. Of greatest significance is Common Article 3, the sole provision in the Geneva 
Conventions that covers non-international armed conflicts. Common Article 3 contains the 
most basic and rudimentary protections of humanitarian law although it is now regarded as 
reflecting customary international law.7 The threshold for its application is difficult to 
determine and the major defect with its applicability is that it is left up to the state in question 
to admit to its operation, no guidance is offered in the text itself as to what qualifies as an 
armed conflict. The level of application is only defined in negative terms as ‘an armed  

 

                                                 
5 ibid 1977 Geneva Protocol I Additional to the Geneva Conventions of 12 August 1949 and Relating to the 
Protection of Victims of International Armed Conflicts 1977 Geneva Protocol II Additional and Relating to the 
Protection of Victims of Non-International Armed Conflicts 419-512. 
6 Victor Hugo Military Quotation Book (St Martin’s Press 1990) 43. 
7 Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v United States) (Merits) [1986] ICJ 
Rep 11 218-220. 
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conflict not of an international character’ and it is no easy task to successfully demarcate 
between sustained, violent internal disturbances and the existence of an armed conflict. In 
reality, governments embroiled in a civil conflict or an insurrection are highly reluctant to 
engage international law and are much more eager to quell such insurrections via harsh 
emergency laws which suspend a great deal of valuable human rights. On a positive note, the 
scope of the Article is relatively broad and regular armed forces need not be involved in an 
internal conflict in order for the threshold to be reached. 

In an attempt to address these deficiencies in light of the growing frequency of 
internal conflicts, Additional Protocol II of 1977 sought to enhance the level of regulation for 
non-international armed conflicts. Much of the content represents a great improvement upon 
the scant substance of Common Article 3. However, what was achieved in substance meant 
little in practice, as the conditions needed to trigger the Protocol’s application were set at 
such a high level as to effectively require the existence of a ‘classic’ civil war before its 
provisions could be engaged as the level of organization required to constitute an ‘organized 
armed group’ is broadly analogous to that of regular armed forces. The Protocol fails to 
deliver on the most serious failure found in Common Article 3, namely when an armed 
conflict actually comes into existence.8 It simply provides under Article 1(2) that internal 
disturbances and riots do not reach the necessary conditions for its operation. Moreover, the 
Protocol is unenforceable where fighting occurs among opposing irregular armed forces - no 
matter how severe such fighting may be. Essentially the Additional Protocol fails to provide 
any effective improvement upon the current regime and is highly deficient when one 
considers the nature of modern hostilities. 

It is difficult to envisage an internal armed conflict that can be neatly categorized 
according to the various thresholds laid down between the two strands of law. The 
chameleon-like nature of internal armed conflicts means that the intensity of the violence can 
vary widely at any place and time and can move upwards or downwards along the scale of 
severity. Furthermore, attempting to hold non-state actors accountable under the Additional 
Protocols to international standards is highly speculative and problematic, especially since the 
Protocols provide that their legal status remains unchanged.9 The phenomenon of 
internationalized conflicts which embody both international and internal elements presents a 
very real obstacle to the continuation of the two-strand system of regulation. 
An analysis of the recent conflict in Somalia will bring such difficulties to bear upon the 
current state of humanitarian law and the drastic need for change. 
 
C MODERN CHALLENGES FOR INTERNATIONAL HUMANITARIAN LAW 

AND ‘MIXED CONFLICTS’ 
 

The glaring dichotomy between the two systems of regulation is neatly exemplified 
by the close to six hundred articles contained in the Geneva Conventions and Additional 
Protocol I, when only Common Article 3 remains to regulate internal hostilities in the vast 
number of cases.10 Over fifty years ago, when the four Geneva Conventions were being 
negotiated, the principles of sovereignty and non-intervention were the cornerstones of  
                                                 
8 Moir The Law of Internal Armed Conflict (Cambridge University Press 2002) 101. 
9 Cassese ‘The Status of Rebels Under the 1977 Geneva Protocols’ (1981) 30 ICLQ 416, 425. 
10 Stewart ‘Towards the Definition of a Single Definition of Armed Conflict in International Humanitarian Law’ 
(2003) 85 International Review of the Red Cross No 850 313, 319. 
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international law and while their force today is still apparent, the interdependence of states, 
the regional groupings of many states, global concerns such as terrorism and the commission 
of widespread human rights violations, has eroded the traditional inviolability of borders. The 
dichotomy in humanitarian law is not only implausible today, but it is also fundamentally 
unworkable given the current conditions of many conflicts.  

One faces a gruelling task of classifying conflicts as either international or non-
international when dealing with internal armed conflicts which contain international elements 
which may or may not be sufficient to render the conflict international. It is quite conceivable 
that a single territory may experience a civil war with outside military support on either side, 
outside logistical or financial support, or even simultaneous independent internal conflicts all 
at one. 
 
1 Somalia: An Internationalized Non-International Armed Conflict? 
 

In many conflict situations the government may be involved in some manner, but 
where an internal conflict takes place within a ‘failed’ or ‘failing’ state such as Somalia, the 
conflict often displays a complex mix of characters, fighting against each other in an attempt 
to establish their authority. Somalia has not had an effectively functioning government in 
sixteen years and after many failed attempts to install a government, a Transitional Federal 
Government (TFG) was established in 2004.11 Somalia’s political system is based largely on 
clan division and this has led to deep ruptures among society and a highly patriarchal system 
of governance. 

In June 2006, a hard-line Islamist group, the Union of Islamic Courts (UIC), took 
control over the capital Mogadishu, in a battle with government troops. The UIC began 
exercising authority throughout much of the central and southern parts of the country. As the 
Horn of Africa is an extremely delicate region, internal instability breeds external and 
regional insecurity and there is a great deal of concern for its development due to its location 
on the economically-vital Red Sea shipping channel linking Africa to Asia. Ethiopia became 
involved in the conflict from July 2006 when it began to establish a military presence in the 
country to support the weak forces of the TFG. Ethiopia, being a Christian state with a 
Muslim minority with secessionist ambitions, is very wary of the dangers posed by allowing 
Islamist hardliners to control significant portions of its neighbour, Somalia. By October, TFG 
forces backed by Ethiopia troops were waging an all-out war with the UIC and aimed to drive 
the UIC out of the country. Ethiopia claimed to be acting out of a need to defend her own 
sovereignty which begs the question as to whether Ethiopia was becoming involved in a 
separate conflict with an insurgent force in another territory, or whether its involvement can 
be seen as part of the civil strife between  
the interim government and the UIC?12 Finally, on 28 December 2006, the efforts of the 
Ethiopian military paid off and by supporting Somali government troops, Mogadishu was 
recaptured. Under international pressure Ethiopia agreed to pull out troops once a full African 
Union peace-keeping force was deployed, however so far only 2500 Ugandan troops have  
 
 
                                                 
11 The Somali Democratic Republic Humanitarian Country Profile IRIN Humanitarian News and Analysis 23 
March 2007. 
12‘Ethiopia PM admits Somali Action’ BBC News <http://news.bbc.co.uk/2/hi/africa/6208373.stm> (1 July 
2009). 
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arrived out of a promised 8000 and so Ethiopia still maintains a significant military presence 
in the region.13 

In addition to Ethiopia’s direct and sustained participation in the armed conflict, a 
United Nations Commissioned Report leaked to the Washington Post, lists ten countries 
which it alleges have been violating the UN arms embargo14 in order to send weapons into 
Somalia on either side.15 Countries such as Yemen, Syria, Uganda, Djibouti and Libya were 
all implicated in the report, with Ethiopia and Eritrea named as the ‘biggest violators.’ 
Supplies have included military personnel and weapons to the UIC and arms to the TFG. 
There are further concerns that in sympathy with the deep-rooted tensions between Ethiopia 
and Eritrea, the Somali conflict will become the battle-field for an all-out war in the Horn. 
The UN has estimated that at least 8000 Ethiopian troops have been deployed in the country 
and that a further 2000 were sent by Eritrea in support of the insurgents despite a categorical 
denial of this by the Eritrean Prime Minister, Isaias Afewerki.  

Such a complicated and tempestuous environment does not lend itself to a quick and 
easy determination of the relevant law applicable and it does not seem unreasonable to draw a 
comparison with the horrific war that ravaged the Democratic Republic of the Congo in the 
late 1990s, which involved over nine state armies, at least twenty-one armed groups and 
covert participation of at least a further three countries. In a case before the International 
Court of Justice concerning the legality of the continued presence of Ugandan troops on DRC 
soil, the Court seemed in no way dissuaded from applying the full body of the law of armed 
conflict in determining that violations and grave breaches of humanitarian law were 
committed by Uganda.16 

Compounding issues further, was the United State’s involvement in the conflict in 
Somalia as an extension of its global ‘War on Terror.’ Since early 2007, the USA has 
launched a number of air strikes in southern parts of Somalia against suspected Al-Qaeda 
operatives believed to be sheltering among the Islamists. The USA maintains a military base 
in neighbouring Djibouti. There have also been press reports from Pentagon officials that a 
small number of US soldiers have been present on the ground prior to the attacks and it is 
clear that Washington and Addis Ababa have worked closely together on these initiatives.17 It 
is typical of such conflicts that civilians should suffer the most; and Somalia is no exception 
with over 2000 people killed and up to 500,000 have fled Mogadishu alone.18 Humanitarian 
agencies are facing tremendous pressure and despite seizing Mogadishu, daily attacks 
continue in the capital with the UIC allegedly fleeing temporarily underground - they are far 
from defeated.      
 
 

                                                 
13‘AU peacekeepers Mired in Somalia’ BBC News <http://news.bbc.co.uk/2/hi/africa/7633625.stm> (1 July 
2009). 
14Security Council Resolutions 733 (1992) and 1724 (2006).  
15 ‘Powers ‘Stoking Somali Conflict’’ BBC News <http://news.bbc.co.uk/2/hi/africa/6149276.stm> (1 July 
2009) and Colum Lynch ‘U.N Report Cites Outside Military Aid to Somalia’s Islamists’ Washington Post  
<http://www.washingtonpost.com/wp-dyn/content/article/2006/11/14/AR2006111401320.html> (1 July 2009). 
16 Case Concerning Armed Activities on the Territory of the Congo (DRC v Uganda) Judgment of 19 December 
2005. 
17 Rice & Goldenburg ‘How US Forged an Alliance with Ethiopia over Invasion’ The Guardian 
<http://www.guardian.co.uk/world/2007/jan/13/alqaida.usa> (1 July 2009). 
18 ‘Somalian ‘Ghost City’ Wracked by War’ BBC News <http://news.bbc.co.uk/2/hi/africa/7651776.stm>   (1 
July 2009). 
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(a) A Legal Analysis 

For a conflict to be international it must involve armed conflict between two high 
contracting parties, or be a case of total or partial occupation. Unless Ethiopia could be 
established as partially occupying Somalia, it is clear that the conflict was not overtly 
international and commenced as a non-international armed conflict between the government 
forces and an insurgent group. This violence seems certainly sufficient to trigger Common 
Article 3, and it is arguable, leaving aside the fact that Somalia is not party to the Additional 
Protocols and the fact that it is labelled a ‘failed state’ without an effective government, that 
as the situation intensified with the UIC expanding their control over Mogadishu and much of 
the south, the conditions needed to activate Additional Protocol II were met. The UIC were 
certainly well-organised and had the ability to carry out sustained and concerted military 
operations, in addition to establishing law and order. Nevertheless, absent Somalia’s 
ratification, Common Article 3 is of sole relevance. However, current trends in humanitarian 
law may well support the thesis that due to the extent of external elements all playing various 
roles in the armed conflict, it became an internationalized non-international armed conflict. 
The policies and political interests surrounding third state intervention in internal armed 
conflicts are many and varied. Rosenau believes that internal wars hold too much potential 
for drastic social  change to be guided by legal rather than political considerations and in such 
situations the 
level of external interest is maximised.19 This certainly seems compatible with the 
motivations of the US and pro-West states for intervening in the Somali conflict, who saw 
their security interests as being threatened with the UIC take-over in mid-2006. As for the 
insurgents, they seek to supplant the incumbents and so must develop the same machinery in 
order to constitute a credible alternative and there will generally be sympathisers capable of 
lending support to their cause.20 This allows insurgents to build a series of external 
relationships, as with Eritrea’s alleged military and financial support for the UIC. Of course, 
despite the nature and extent of international activity in the armed conflict, states will be 
eager to stifle their influence; publicly at least. As the full extent of Hague and Geneva law 
are deemed to apply to international conflicts, this would seriously restrain the government’s 
capacity to obliterate the insurgents. Therefore, there is a lot at stake in arguing for the non-
international character of the conflict. Furthermore, political relationships would change if 
acceptance of the full body of law was achieved; it would operate as an implicit recognition 
that the insurgents had achieved belligerent status and while some states are willing to 
support insurgent groups, this must be done covertly. 

Due to the extensive level of international involvement in the Somali conflict, it 
seems reasonable to assume that it became internationalised at the moment foreign armed 
forces entered on either side. This approach is all the more practicable and principled when 
one seeks to disentangle the distinct legal relationships that may be created: between the 
original parties (the TFG and the insurgents) regulated under Common Article 3 and 
Additional Protocol II (if ratified and where applicable), the insurgents and the foreign state 
who intervenes on behalf of the government (Ethiopia and UIC), foreign states entering on 
opposing sides (Ethiopia and Eritrea) and finally, the ‘established’ government and the  
 
 

                                                 
19 Rosenau International Aspects of Civil Strife (Princeton University Press 1964) 63. 
20 ibid Modelski ‘The International Relations of Internal War’ 14-17. 
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foreign state intervening on the insurgents’ behalf (TFG and Eritrea).21 As William Hall 
remarked as early as 1924: 

 
[If intervention] is directed against rebels, the fact that it has been necessary to 
call in foreign help is enough to show that the issue of the conflict would 
without it be uncertain, and consequently that there is a doubt as to which side 
would ultimately establish itself as the legal representative of the state.22 

 
Only the International Criminal Tribunal for the Former Yugoslavia (ICTY) to date, 

has made any sort of attempt to offer a rationalisation to the problem and in an effort to 
reconcile the divergences between the international and non-international regimes, the 
Appeals Chamber in the Tadic Appeal Judgment confirmed that an internal conflict may 
become international if: 

 
(i) Another state intervenes in the conflict through its troops, or 
(ii) Some of the participants in inter internal conflict act on behalf of that other 

state.23  
 
Although no definite standard of military intervention was articulated under the first limb, 
based on its reasoning in the Blaskic Judgment, the Trial Chamber seemed to suggest that 
even indirect military intervention may be enough.24 Matters were also left unresolved in 
relation to the ‘agency limb’ of the internationalisation test and there have been differences in 
the approaches proffered by both the International Court of Justice in the Nicaragua Case and 
the ICTY Appeals Chamber. The ICJ had espoused an ‘effective control’ test in relation to 
actors alleged to be acting on behalf of a state while the ICTY favoured a less rigorous and 
more oblique three-tiered approach known as the ‘overall control’ test.25 Clearly the issue is 
in a state of legal flux with two highly authoritative institutions espousing different tests and 
no signs of the confusion abating. The issue of classification is however, only the tip of the 
iceberg and further controversy surrounds the question of whether in an internationalized 
conflict, the full body of international humanitarian law should be applied to the whole of the 
territory including independent internal conflicts, or whether it should only apply to the 
internationalized elements.26 While the former approach is simpler and affords greater levels 
of protection, it is difficult to justify where unrelated internal struggles are taking place with 
no determinate finishing points and involving groups unable to comply with the cumbersome 
provisions. On the other hand the latter approach is a more laborious and complex solution, 
especially as some internal conflicts may be indistinguishable from the internationalized 
elements. 

All in all, the situation created is highly problematic and unrealistic. Humanitarian 
law is insufficiently malleable to allow it to accommodate all the various demands that may  

                                                 
21 Gasser ‘Internationalised Non-International Armed Conflicts: Case Studies of Afghanistan, Kampuchea and 
Lebanon’ (1983-84) 33 American University Law Rev 145. 
22 Hall A Treatise on International Law (8th edn Clarendon Press 1924) 347.  
23 Prosecutor v Tadic Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction [IT-94-1-AR72] 
2 October 2005 84. 
24 Prosecutor v Blaskic (2000) IT-95-14 para 94. 
25 Prosecutor v Delalic at Al (Celebici Appeal Judgment) IT-96-21-A (2001) para 13. 
26 Stewart (n 10) 326. 
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be placed on its application. The difficulties highlighted above are present in a whole host of 
conflicts taking place across the globe. In view of the current nature of affairs, the time seems 
ripe to reconsider the establishment of a single body of humanitarian law applicable in all 
situations of armed conflict. As McDonald has observed: 
 

With the increase in the number of internal and internationalized armed 
conflicts, is coming greater recognition that a strict division of conflicts into 
internal and international is scarcely possible, if it ever was.27 

 
D A SINGLE LAW OF ARMED CONFLICT? 

 
Among the main sources of international law listed in Article 38(1) of the ICJ Statute 

is international custom.28 As regards customary humanitarian law, the pronouncements of the 
ICTY are highly authoritative and progressive. The Appeals Chamber affirmed that Common 
Article 1 and 3 of the Geneva Conventions represented customary principles and found that 
war crimes could be committed in both international and internal armed conflicts including 
violations of the Hague Conventions, infringements of the Geneva Conventions other than 
grave breaches and violations of Common Article 3.29 By classifying the conflict in the 
Balkans as ‘mixed,’ this facilitated a smoother development of the law as the entire law for 
internal conflicts could be examined with increased focus upon its customary content. On 
criminality, the Tribunal was authoritative and it has been lauded for its determination that 
individual criminal responsibility exists for violations of humanitarian law in internal 
conflicts. 
 

In light of the fact that the majority of the conflicts in the contemporary world are 
internal, to maintain a distinction between the two legal regimes and their 
criminal consequences in respect of similarly egregious acts because of the  
difference in nature of the conflicts, would ignore the very purpose of the Geneva 
Conventions, which is to protect the dignity of the person.30 

 
However, in contrast to this flexible approach, the ICTY took a more legalistic stance in 
relation to Article 2 of the Statute and found that grave breaches could only be committed 
in international armed conflicts,31 thus reflecting the unwillingness to fully do away with the 
outmoded ‘two-box’ approach as it stands today. 

In 2005 a study was formulated by the International Committee of the Red Cross on 
the rules applicable to both types of conflict. It has been a welcome and commendable effort 
to contextually analyse available evidence on the conduct of parties to all types of armed 
conflict.32 Some of the various sources relied upon were military manuals, official statements, 
battlefield behaviour, national case-law and international conferences. With 167 and 163  
                                                 
27 Meron ‘The Humanisation of Humanitarian Law’ (2000) 94 AJIL 239, 261. 
28 Statute of the International Court of Justice see Brownlie Principles of Public International Law (6th edn 
Oxford Press1998) 3. 
29 Tadic (Jurisdiction decision) (n 23) para 124. See also Boelaert-Souminen Grave Breaches ‘Universal 
Jurisdiction and Internal Armed Conflict’ (2000) 5 Journal of Conflict and Security Law 63, 75. 
30 ibid Tadic para 126. 
31 ibid para 80. 
32 Henckaerts and Doswald-Beck (eds) Customary International Humanitarian Law (2 Vols Cambridge 
University Press 2005). 
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ratifications respectively, many provisions of Additional Protocol I and II are now regarded 
as falling within customary principles of humanitarian law, including the principle of 
distinction, the prohibition of attacking those who are hors de combat and the prohibition on 
attacking civilian objects. Notwithstanding these advancements, the greatest improvements to 
the law have been made where customary law is deemed to have expanded beyond the treaty 
provisions to encompass some of the laws and customs of war found in Hague Convention IV 
such as principles of proportionality, obligations to take precautions before and during attack 
and access to humanitarian relief. Utilising more general principles in the Study means that it 
is sufficiently malleable to adapt to prevailing circumstances and can alleviate many of the 
deficiencies in the current regime of regulation as the obligations are binding on all parties. 

Aside from the progressive advancement of customary law there have further 
independent endeavours which symbolise the growing demand for a more unitary system of 
law such as the ‘Declaration of Turku’ which was formulated by a non-governmental human 
rights body seeking to establish a minimum set of humanitarian standards which would apply 
in all armed conflicts, including internal disturbances and public emergencies.33 
Unfortunately the Declaration lacks legal authority and its influence is purely persuasive, 
however it succeeds in raising awareness to the plight of the victims caught up in 
contemporary conflicts and to declare that there is no principled basis for the continuation of 
this hazardous distinction between international and internal conflicts in humanitarian law. 
Furthermore, the 1999 Secretary General’s Bulletin on Observance by UN Forces of 
International Humanitarian Law obliges all UN forces involved in peacekeeping or 
enforcement missions to respect fundamental norms of humanitarian law regardless of the 
characterisation of the conflict.34 The Bulletin draws upon the most vital   
principles found in both the Geneva and Hague Conventions, which also have their roots in  
human rights law, such as proportionality, distinction and protection of the civilian 
population. 

Within treaty law some recent developments such as the Blinding Laser Weapons 
Protocol, contain no indication of any limitation upon its scope and field of operation.35 
Developments such as these point towards the gradual meshing of particular human rights 
and humanitarian law norms which are so basic and fundamental that they apply regardless of 
whether a conflict is deemed international or non-international. Slowly but surely, actors 
within the international community are beginning to see the benefits – both principally and 
practically - of introducing a more coherent and efficient regime of humanitarian law. 

 
E CONCLUSION 

 
Upon reflection of the various treaty and customary law developments which have 

taken place, we are faced on the one hand, with real and innovative efforts at eroding the 
outmoded distinction currently hindering the effective application of humanitarian law, and  

                                                 
33 UN Sub-Commission on Prevention of Discrimination and Protection of Minorities Minimum Humanitarian 
Standards 51st Session UN Doc E/CN 4/1995/116 (1995). See also the Seoul Resolution on the Relevance of 
International Humanitarian Law in Today’s Armed Conflicts Res/Seoul 42/SP/1 (2003). 
34 Secretary General’s Bulletin on Observance by UN Forces of International Humanitarian Law UN Doc 
ST/SGB/999/13 (1999). 
35 Protocol IV on Blinding Laser Weapons (1995). See also Amended Protocol II on the Prohibition (1996) or 
Restriction on the Use of Mines, Booby-Traps and Other Devices. 
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on the other hand, with the staunch opposition of a small number of states resolute against 
accepting any further encroachments upon their sovereignty. It is possible to achieve a 
successful outcome whilst also safeguarding state’s interests in maintaining domestic law and 
order. Political stubbornness remains the greatest obstacle to realising the goal of a unified 
body of humanitarian law that would offer effective and sufficient protection for all of those 
caught up in war. Such a system would be accessible, reliable and known to all and would far 
surpass the current indeterminacy surrounding the application of humanitarian law in 
conflicts of a mixed character.  

This essay has sought to offer a brief overview of the current system governing armed 
international and non-international conflicts respectively. Through the prism of the Somali 
conflict, it is hoped that some of the difficulties in applying the law to a conflict with both 
international and internal elements, have been highlighted. In tune with some recent 
developments on the international stage perhaps it is time for the international community to 
reassess the future of the current regime and to realise that changes in the nature of warfare 
will compel changes in the law and if states remain obstinate against this change, then it will 
envelop them. Whether or not a unified body will find favour, only time will tell, but if 
humanity is the natural goal of humanitarian law, then a commitment to improvement is 
required, however such improvement proceeds. 
 
 


