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A     INTRODUCTION 

 

 

This work intends to compare how freedom of association is embodied in authoritarian and 

libertarian regimes. Rights related to freedom of association, and the application of such rights in 

the context of trade unions, provide the essay‟s main focus. Using Ireland and China as models 

of libertarianism and authoritarianism respectively, the essay will draw conclusions as to how the 

nature of a state affects its ability to guarantee rights, with reference to the two jurisdictions 

mentioned. 

Freedom of association is a right which is recognised as fundamental in liberal 

democracies,
1
 as well as in international legal instruments and establishments.

2
 Upon it are 

predicated crucial rights in the area of collective labour law, such as the right to form and join 

independent unions, the converse right to refrain from joining a union and the right to partake in 

union procedures. The method in which such a right is espoused – and the extent to which it is 

effective – depends greatly on the state‟s approach to it. Particularly, the vitality of a freedom of 

association guarantee is affected by the state‟s manifestation of its power as either libertarian or 

authoritarian. This essay intends to explore the effects of a state‟s character on its capacity to 

protect freedom of association, and related labour rights, at the individual level. 

 

 

1     Definitions and Assumptions 

 

 

An exhaustive analysis of the criteria which classify a state as being libertarian or authoritarian is 

outside the scope of this work. However, certain definitional assumptions must be made as to the 

characteristics of both for the purpose of this essay. 

First, „Libertarian‟
3
 will refer to the accordance of sovereignty to the individual and 

protection of her personal liberty as against the state.
4
 Such protections typically take the form of 

a codified constitution which assumes an identity antecedent to the state, and so legitimately 

                                                 
* LLB IV Trinity College Dublin. 
1
 For example: Bunreacht na hÉireann, Article 40.6.1° (iii); First Amendment to the US Constitution, as interpreted 

by the Supreme Court in NAACP v Alabama 357 US 449 (1958). 
2
 For example: Preamble to the Constitution of the International Labour Organisation; Freedom of Association and 

Protection of the Right to Organise Convention (ILO No 87) 68 UNTS 17; Articles 20 and 23 of the Universal 

Declaration of Human Rights. 
3
 As well as all cognate words. 

4
 As Axtmann put it: „liberal democracy is premised on the notion of popular sovereignty and its institutionalization 

[sic] in citizenship rights‟, Roland Axtmann Liberal Democracy into the Twenty-First Century: Globalization, 

integration and the nation-state (Manchester University Press Manchester 1996) 10. 
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controls the actions of the latter.
5
 Essentially, this essay makes the, hopefully acceptable, 

generalisation that a libertarian state prioritises such rights of the individuals as are fundamental, 

and has meaningful institutional mechanisms, such as judicial review, for ensuring that the state 

does not impermissibly encroach on such individual freedoms.
6
 In this essay, for descriptive and 

comparative purposes, Ireland will be used as a model for the „libertarian‟ system.  

Secondly, „Authoritarian‟ will refer to a system in which statist concerns may prevail 

over the interests of individuals, there being no determinative mechanism to vindicate whatever 

personal rights are extant.
7
 Such systems are typified by government opacity and a lack of 

individual input into state control.
8
 In this essay, China will be used as an example of a state 

which embodies the authoritarian approach to rights protection.
9
 

Thirdly, though it may not be unanimously accepted as a matter of political science, this 

essay will treat the ideas of libertarianism and authoritarianism as being not only mutually 

exclusive, but also as being fundamentally opposed in their protection of rights. Libertarian 

systems, by definition, apotheosise the basic rights of individuals, and predicate their system of 

government upon them. Conversely, authoritarian systems treat the rights of individuals not as a 

defining basis for their power, but rather as a particular matter within their power. It is not that 

authoritarian systems have no conception of rights protection, or that they wilfully fail to enforce 

rights, but that rights are not accorded to individuals in a manner which limits the action of the 

state. 

 

 

2     Comparative Caveats 

 

 

This essay intends to examine freedom of association, and correlative labour rights, from 

authoritarian and libertarian perspectives, using China and Ireland respectively as examples. 

However, at the outset of a comparative analysis of these systems, some caveats should be noted. 

It would clearly be disingenuous to conduct a straightforward instrument-to-instrument 

comparison of the two legal systems. It is axiomatic in any comparative law analysis to compare 

                                                 
5
 As T Paine described it, the constitution „acted not only as an authority, but as a law of control to the government‟. 

Thomas Paine The Rights of Man (JM Dent London 1993) 187. 
6
 For more inclusive analyses, see generally Axtmann (n 4); Ronald Hamowy (ed) The Encyclopaedia of 

Libertarianism (SAGE Publications London 2008).  
7
 Though there may, as a matter of fact, be a confluence between states which are authoritarian and those which are 

tyrannies or despotisms, words such as those are herein avoided. As Friedrich put it, these terms „have a distinctly 

pejorative flavour‟. Carl Friedrich Totalitarian Dictatorship and Autocracy (Harvard University Press 

Massachusetts 1965) 15. 
8
 While the nature of an authoritarian state is undoubtedly indeterminate in nature, Linz‟s description of the 

characteristics of such states is widely credited. 

 

Authoritarian regimes are political systems with limited, not responsible political pluralism; without 

elaborate and guiding ideology but with distinctive mentalities; without intensive or extensive political 

mobilization, except some points in their development; and in which a leader or occasionally a small 

group exercises power within formally ill-defined limits but actually quite predictable ones. 

 

J Linz „An Authoritarian Regime: The Case of Spain‟ in Erik Allard and Stein Rokkan eds Mass Politics: Studies in 

Political Sociology (Free Press New York 1970). 
9
 For a detailed consideration of the political science of authoritarianism, see J Linz Totalitarian and Authoritarian 

Regimes (Lynne Rienner London 2000). 

http://stella.catalogue.tcd.ie/iii/encore/record/C%7CRb13384883%7CSlibertarianism%7COrightresult?lang=eng&suite=pearl
http://stella.catalogue.tcd.ie/iii/encore/record/C%7CRb13384883%7CSlibertarianism%7COrightresult?lang=eng&suite=pearl
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that which is, in fact, comparable. To this end, it is important to compare functions and effects 

rather than formal terminology and institutions. A holistic approach is the only way to compare 

legal regimes in a manner evaluative of their true effect. As Blanpain states, the comparative 

lawyer must examine „reality‟ or „what is going on‟.
10

 This approach is integrated, and 

necessitates the examination not just of legal instruments purporting to have similar effects, but 

also of judicial practice and interpretive traditions, as well as extra-legal factors such as soft 

laws, tacit understandings and societal norms or customs insofar as they affect the law. 

For the above reason, this essay will not limit itself to examining constitutional freedom 

of association provisions in Ireland and China. Rather, it will inspect the legislative elaboration 

on such provisions, and their effect in courts and in practice. Customs and other social factors 

will also be examined so as to ascertain a more informed comparative view of the real-world 

ramifications of the freedom of association laws in either jurisdiction. 

Before comparing the status of freedom of association in Ireland and China, the relevant 

laws from both jurisdictions will be reviewed independently. 

 

   

B     IRISH LABOUR LAW: FREEDOM AT A COST 

 

 

Article 40.6.1° of Bunreacht na hÉireann is the sine qua non of Irish freedom of association 

law:
11

 

 

The State guarantees liberty for the exercise of the following rights, subject to public 

order and morality: [...] 

(iii) The right of the citizens to form associations and unions. Laws, however, may 

be enacted for the regulation and control in the public interest of the exercise of the 

foregoing right. 

 

This article has not only attributed a strong degree of protection to certain rights and 

freedoms in the context of trade unions, but has also been held to protect a wide variety of labour 

rights and freedoms, including rights which are not immediately apparent on first inspection of 

the text. 

 

 

1     Irish Case Law 

 

 

The fundamental nature of freedom of association was demonstrated at an early stage in Supreme 

Court jurisprudence in National Union of Railwaymen v Sullivan.
12

 This case is valuable in its 

elaboration on the position of association rights against government regulation. 

                                                 
10

 R Blanpain „Comparativism In Labour Law and Industrial Relations‟ in Roger Blanpain ed Comparative Labour 

Law and Industrial Relations in Industrialized Market Economies (Wolters Kluwer New York 2007) 13. 
11

 This provision is not necessarily as broadly applicable as, for example, the US Constitution‟s first amendment 

insofar as the latter has been held to encompass associations other than trade unions, eg: Boy Scouts of America v 

Dale 530 US 640 (2000); NAACP v Alabama 357 US 449 (1958); Roberts v United States Jaycees 468 US 

609 (1984). For this essay‟s purposes, „freedom of association‟ will refer to freedom of association as it applies in a 

labour law context. 

http://en.wikipedia.org/wiki/Boy_Scouts_of_America_v._Dale
http://en.wikipedia.org/wiki/Boy_Scouts_of_America_v._Dale
http://supreme.justia.com/us/530/640/case.html
http://en.wikipedia.org/wiki/National_Association_for_the_Advancement_of_Colored_People_v._Alabama
http://supreme.justia.com/us/357/449/case.html
http://supreme.justia.com/us/468/609/case.html


[2011] COLR 

 

Part III of the Trade Union Act 1941 purported to create a tribunal with the power to 

determine that certain trade unions should have a monopoly on organising workers of a particular 

class. The plaintiffs in Sullivan argued that this was an unconstitutional infringement on their 

freedom to associate and form unions as guaranteed by article 40.6.1° (iii), as they stood to be 

deprived of their alleged right to belong to a trade union of their choice. Central to determining 

the constitutionality of Part III was the scope of the legislative power of limitation under article 

40.6.1° (iii): „Laws ... may be enacted for the regulation and control in the public interest of the 

exercise of the [right to form associations and unions]‟. 

The Supreme Court, in reversing the High Court decision of Duffy J, held that the 

Oireachtas‟s power of regulation was restricted to limiting the ambit of freedom of association, 

and did not permit its deletion. Since workers in a particular field affected by the tribunal‟s 

decision under Part III would have no choice as to what union to join, it was held that  

 

logically and practically, to deprive a person of the choice of the persons with whom 

he will associate, is not a control of the exercise of the right of association, but a 

denial of the right altogether.
13

 

 

Though the constitution patently seems to create a legislative power to regulate freedom 

of association as it sees fit, the court held that such a right was not capable of being subsumed 

entirely by way of regulation. There is, of course, great merit to the observations made by Duffy 

J in the High Court to the effect that regulation of free association in this respect was based on a 

policy of strengthening trade unions.
14

 Yet the Supreme Court was adamant that the 

constitutional protection of free association prohibited complete removal of rights: 

 

The Constitution states the right of the citizens to form associations or unions in an 

emphatic way, and it seems impossible to harmonise this language with a law which 

prohibits the forming of associations and unions, and allows the citizen only to join 

prescribed associations and unions.
15

 

 

While it is submitted that Kelly is correct in criticising the brevity of the Supreme Court‟s 

analysis of „regulation‟ in Sullivan,
16

 this case may be read as an exhibition of the fundamentality 

of freedom of association in a libertarian system. Explicit constitutional powers of regulation and 

strong policy concerns notwithstanding, the individual‟s right to associate freely remains 

paramount. 

Aside from the right to associate freely, as evidenced in Sullivan, Article 40.6.1° (iii) also 

protects the right to dissociate. This aspect of Irish association law was first described by the 

Supreme Court in Educational Company of Ireland v Fitzpatrick.
17

 

In Fitzpatrick, a group of workers withdrew their labour and engaged in picketing after 

the plaintiff employer refused to compel its employees to join the Irish Union of Distributive 

Workers and Clerks. The employer sought an injunction to restrain picketing. 

                                                                                                                                                             
12

 [1947] IR 77. 
13

 ibid 102. 
14

 ibid 88. 
15

 ibid 102. 
16

 Hogan and White JM Kelly: The Irish Constitution (Tottel Publishing Dublin 2003) 1819. 
17

 [1961] IR 345. 
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In analysing the application of Article 40.6.1 (iii) to the facts, Budd J
18

 spoke of the 

guarantee therein in terms of liberty: 

 

Taking the language of the Article quoted in its ordinary meaning it will be noted that 

what the State guarantees is „liberty‟ for the exercise of the right of the citizens to 

form associations and unions. ... I would myself construe the words of the Article as 

meaning by implication that a citizen has the correlative right not to form or join 

associations or unions if he does not wish to do so, and it seems to me to follow that 

in the case of associations or unions already formed he is free to associate or not as he 

pleases.
19

 

 

It is notable for present purposes the way in which Budd J dealt with this liberty. A plain 

reading of the text of Article 40.6.1° (iii) does not immediately display the existence of any right 

to join, or freedom from joining, a trade union. The article is couched merely in terms of forming 

unions. It is submitted that there is absolutely nothing to suggest, on a bare textual reading of the 

constitution, that the right to form unions necessitates the right to join unions. Furthermore, the 

proposition that there exists a constitutional right to join unions does not, on even the most 

strained Hohfeldian analysis, result in the attribution of equal constitutional force to the right to 

wilfully refrain from joining unions. 

It is submitted that this reasoning, being somewhat unclear and not related to the 

constitutional text in any obvious way, in fact displays a fundamental awareness of libertarian 

concerns in the field of labour law. To have decided the case purely on the constitutional text 

might have led to the conclusion that employees may be compelled to join trade unions against 

their will. The guarantee of freedom of association, coupled with the views of Kingsmill-Moore J 

on the effect of Article 40.6.1° (i), was imbued with a libertarian vitality according primacy to 

the sovereignty of the individual over her own decisions. Though it took something of a 

hermeneutical jig on the superior courts‟ behalf, it is submitted that the libertarian notion 

freedom of choice in union membership is now nestled in Irish constitutional law by virtue of 

Fitzpatrick. 

In Doyle v Croke
20

 it was held by the High Court that the free association elements of 

Article 40.6.1° protected the entitlements of union members to fair procedures within their 

union. Relating to a dispute over the handling of union funds, Costello J held that 

 

if the constitutional right of citizens to form associations and unions is to be effective 

the Article in which it is to be found should not be construed restrictively as the right 

would be of limited value if it did not protect individual members against procedures 

which might be unfair to them.  ... [T]he plaintiffs and all the members of their union 

had a constitutional right by virtue of Article 40.6.1° (iii) to fair procedures. 

 

Again, the right of union members to fair procedures in relation to the union‟s decisions 

does not seem to be protected by the text of Article 40.6.1° (iii). Doyle is another example of 

judicially adding flesh to the skeletal constitutional guarantee of freedom of association in order 

                                                 
18

 Budd J delivered the decision of the High Court, which was upheld on appeal to the Supreme Court. 
19

 Fitzpatrick (n 17) 362. 
20

 (1988) 7 JISLL 150, 159. 
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to protect individualist concerns within unions. The article was interpreted beyond its textual 

confines so as to give it as great an effect for individuals as possible. 

 

 

2     Irish Conclusions 

 

 

The above cases demonstrate the libertarian underpinnings which have been attributed to the 

freedom of association provision in Bunreacht na hÉireann. On its face, Article 40.6.1° (iii) is a 

comparatively strong guarantee, yet still the cases mentioned demonstrate a willingness to depart 

from a literal reading of the article to expand its remit even further.  

In prioritising the rights of the individual in a trade union context to this extent, it is fair 

to say that the courts have, in many respects, weakened the overall power of trade unions acting 

collectively. In particular, the Supreme Court‟s depletion of the Oireachtas‟s power to regulate 

trade union membership in Sullivan was a major impediment in tackling the issues arising from 

union multiplicity, which could intuitively be seen as falling within “the public interest”. While 

Duffy J recognised this concern in Sullivan,
21

 the Supreme Court did not address the matter from 

this perspective. 

To conclude this brief Irish overview, the superior courts have gone to great interpretive 

lengths to ensure that Article 40.6.1° (iii) remains infused with a decidedly libertarian outlook. 

While the attribution of sovereignty to the individual is doubtless a worthy pursuit in many 

respects, it is submitted that the Irish jurisprudence in the area has focussed too much on the 

individual right at the expense of the collective right, which is crucial to effectively attributing 

power to organised workers, and which Article 40.6.1° (iii) was apparently designed to respect. 

To this extent, it could be said that Irish freedom of association has pursued libertarian freedom 

consistently, but at too great a cost. 

 

 

C     CHINESE LABOUR LAW: THE COSTS OF FREEDOM 

 

 

At a time when China‟s economic growth, and its accompanying international employment 

capacity, is of huge global significance,
22

 it is important for the western world to have a detailed 

insight into Chinese labour, its legal position and its place in society. Only by comparative 

analysis, which allows for a wide-ranging scrutiny of legal norms, free from the constraints of 

the institutions to which they are formally attached, can the true nature of Chinese freedom of 

association be assessed. 

 

 

1     Constitutional Disparities 

 

 

Article 35 of the Chinese Constitution states that: 

 

                                                 
21

 Sullivan (n 12) 88. 
22

 B Chen and Y Feng „Determinants of Economic Growth in China‟ (2000) 11 China Economic Review 1. 
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Citizens of the People's Republic of China enjoy freedom of speech, of the press, of 

assembly, of association, of procession and of demonstration.
23

 

 

While ostensibly the above provision is not dissimilar to Article 40.6 of Bunreacht na 

hÉireann, it is not comparatively correct to equate these two provisions as sources of law. While 

the Chinese Constitution does declare that „it is the fundamental law of the state and has supreme 

legal authority‟,
24

 in actual fact the constitution is, in typical authoritarian fashion, more or less 

non-justiciable. It acts as more of a mission statement and as a guideline for state practice than a 

binding legal instrument.
25

 

Furthermore, whereas the personal rights provisions of Bunreacht na hÉireann 

presuppose an independent system of constitutional review to ensure their enforcement, no such 

system is evident in China. In fact, Article 67 of the Chinese Constitution states that the national 

People‟s Congress has the sole authority to interpret laws, thus removing such power from the 

courts.
26

  

In addition to this, it should be established that, while an analysis of relevant superior 

court jurisprudence is vital to understanding the position of Irish constitutional law, the same 

cannot be said of China, where court decisions do not shape the legal landscape in the same way. 

Not only does the Chinese constitution fail as a source of litigation as mentioned above, but 

courts do not operate a system of precedent in any meaningful respect,
27

 which clearly reduces 

the comparative quality of examining Chinese judicial decisions. The scarcity of published 

decisions further frustrates meaningful analysis in this regard.
28

 

 

 

2     The Chinese Vision of Freedom and of Trade Unions 

 

 

The Chinese constitution envisages a very different approach towards freedoms than its Irish 

counterpart. This is particularly true in the labour and trade union contexts.  Whereas it can be 

said that the embodiment of trade unions in Bunreacht na hÉireann assumes their independence 

from the state and their antithetical relationship with employers, China‟s constitution is 

predicated upon several values which conflict with this version of trade unionism. 

Primarily, the Chinese constitution establishes a state which is avowedly authoritarian. 

The state is professed to be „under the guidance of Marxism-Leninism‟,
29

 and is generally 

founded upon basic communist ideals.
30

 In such a communist state the workers are communal 

                                                 
23

 1982 Constitution of The People‟s Republic of China <http://www.constitutionofchina.com/> (19 February 2011).  
24

 ibid preamble. 
25

 See generally U Killion „Post-WTO China and Independent Judicial Review‟ (2004) 26(3) Houston Journal of 

International Law 507. 
26

 Article 67: „The Standing Committee of the National People's Congress exercises the following functions and 

powers: (1) To interpret the Constitution and supervise its enforcement ... (4) To interpret statutes‟. 
27

 N Liu „Legal Precedents with Chinese Characteristics: Published Cases in the Gazette of the Supreme People's 

Court‟ (1991) 5 Journal of Chinese Law 107. 
28

 ibid. 
29

 1982 Constitution of The People‟s Republic of China, Preamble, as amended by the Fourth Amendment on March 

14, 2004, by the 10th NPC at its 2nd Session. 
30

 Article 1 of The People‟s Republic of China states that „[t]he People's Republic of China is a socialist state under 

the people's democratic dictatorship led by the working class and based on the alliance of workers and peasants. The 

socialist system is the basic system of the People's Republic of China.‟ 
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owners of all means of production, and are also nominally sovereign in exercising state power.
31

 

As Che points out, this establishes a presumption of unity of interests between unions and the 

state.
32

 This sterilises the meaningful exercise of workers‟ rights, as to entertain a conflict 

between the interests of workers and the interests of the state would be to undermine the entire 

premise of Marxism. Thus, it can be said that rights such as freedom of association fall at the 

first hurdle in authoritarian systems such as China. It is not even the case that state interests take 

precedence over the interests or rights of the individual, though this could often be said to be the 

outcome. Rather, it can be said that state interests effectively are individual interests. This 

supposed unity of interest can be used to justify non-enforcement of association and labour 

rights. 

As against this, some writers have suggested that such rights arrangements are not a 

matter of positive law in China, but rather are an embodiment of typical „Asian values‟.
33

 

Whereas libertarian state theory can be traced back to Roman law, which embodied the principal 

of restraining arbitrary exercise of state power, Chinese law can be said to be founded, inter alia, 

on Confucianism. This philosophy demands the acceptance that humanity manifests itself in a 

finite social hierarchy, and that certain rights and duties arise from such tiered social 

relationships.
34

 The power structures embodied in the Chinese constitution, and in Chinese 

society, have been said to find their basis in this philosophy.
35

 However, whether the inferiority 

of individual rights as against state objectives arises from socio-historical factors or legal 

positivism is academic. Under either view, the fact remains that the Chinese legal system 

relegates freedom of association, and the union freedoms it protects, to a position of relative 

legal insignificance. 

China has undergone a recent period of expansion to western investment
36

 and a so-called 

„socialist market economy‟.
37

 The associated social changes have demanded a re-assessment of 

Chinese labour law so as to enable its reaction to changing market forces. Though legal reforms 

have been instated there is still no meaningful right to freely associate, and there remain 

shortcomings in the Chinese protection of labour-related rights. 

 

 

 

 

 

 

 

                                                 
31 

Karl Marx Das Kapital: Translated by Ben Fowkes (Penguin New York 1990) 270-280. This philosophy also 

impugns the traditional concept of employment contracts, which are seen as exploitative bourgeoisie instruments of 

social control. Labour contracts have, however, gained certain recognition in chapter 3 of The Labour Law of the 

People‟s Republic of China, 1994 <http://www.usmra.com/china/Labour%20Law.htm> (19 February 2011). 
32

 K Che „People‟s Republic of China‟ in Blanpain ed International Encyclopaedia for Labour Law and Industrial 

Relations Vol 4 (Kluwer Deventer 2004) [257]-[259]. 
33

 Y Ghai „Asian Perspectives on Human Rights‟ (1993) 23 Hong Kong Law Journal 342. 
34

 LM Richardson „China, Taken Personally‟ (2001) 

<http://www.hoover.org/publications/policyreview/3477541.html> (19 February 2011). 
35

 Killion (n 25) 515. 
36

 D One Kim „Industrial Relations in Asia‟ in Michael Morley, Patrick Gunnigle and David Collings (eds)  Global 

Industrial Relations (Routledge Oxon 2006) 164. 
37

 1982 Constitution of The People‟s Republic of China, Article 11 as revised on March 15, 1999, by the 9th NPC at 

its 2nd Session. 

http://www.hoover.org/publications/policyreview/3477541.html
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3     Chinese Freedom of Association and Labour Rights in Practice                                                                                                                               

 

 

The Trade Union Law of the People's Republic of China 2001
38

 was introduced with a view to 

establishing the role of trade unions in the new economic society,
39

 and to expand on the union 

provisions contained in the Labour Law of the People‟s Republic of China.
40

 

Article 10 of the 2001 Law establishes the All China Federation of Trade Unions 

(ACFTU) as „the unified national organization‟, meaning it is the only trade union protected at 

law. By virtue of this, it is immediately apparent that the „guarantee‟ of freedom of association in 

Article 35 of the constitution does not establish the idea of trade union plurality, or a free choice 

as to which union to join. Though article 2 of the 2001 Law says that „[t]rade unions are mass 

organisations of the working class formed ... on a voluntary basis‟,
41

 it is apparent that the only 

voluntary element involved is whether or not to join an ACFTU-affiliated union, and does not 

extend to the foundation of, or association with, independent trade unions. This is further 

confirmed by the unfettered subjection of union organisation to regulation in article 7 of the 1994 

Law.
42

 

It is perhaps not surprising, given this wilful denial of freedom of association, that China 

has heretofore declined to sign the International Labour Organisation‟s Freedom of Association 

Convention.
43

 

In terms of legal powers and their position within the bargaining process, Chinese trade 

unions are weak. The ACFTU is essentially a branch of the state, and so lacks the requisite 

independence to truly represent the interests of its members, particularly when that employer is 

the state.
44

 Trade unions are also afforded weak rights to input into the process of industrial 

relations. For example, in the case of unfair dismissal, a union is merely entitled to „advance its 

opinion‟.
45

 In relation to working conditions, trade unions may merely put forward opinions.
46

 

These non-binding representative functions seem to render the ability of workers to vindicate 

their rights only slightly more effective collectively than on an individual basis. Furthermore, 

there is no right to strike in Chinese law. Such a right was expressed in the 1978 constitution, but 

conspicuous in its absence from the 1982 constitution. As Potter and Jianyong point out, the 

practical problems of poverty and a surplus of available labour mean that there is little impetus to 

resolve labour difficulties on and individual level.
47

 This lack of desire to seek enforcement on 

                                                 
38 

The Trade Union Law of the People's Republic of China 2001 (Order of the President No 62), hereafter referred to 

as the 2001 Law. 
39

 ibid, „Article 1: This Law is enacted in accordance with the Constitution of the People's Republic of China with a 

view to ensuring the status of trade unions in the political, economic and social life of the State, defining their rights 

and obligations and bringing into play their role in the socialist modernization drive.‟ 
40

 (Order of the President No 28), hereafter referred to as the 1994 Law. 
41

 Emphasis added. 
42

 Article 7 states: „Labourers shall have the right to participate in and organize trade unions in accordance with the 

law‟. 
43

 Convention 87 Concerning Freedom of Association and Protection of the Right to Organise. 
44

 S Clarke and C Hee Lee „The Significance of a Tripartite Consultation in China‟ (2002) 9 Asia Pacific Business 

Review 61, 77. 
45

 The Trade Union Law of the People's Republic of China 2001, Article 21. 
46

 ibid, Article 23. 
47  

PB Potter and L Jianyong „Regulating Labour Relations in China: The Challenge of Adapting to the Socialist 

Market Economy‟ in P Keller ed Chinese Law and Legal Theory (Ashgate Aldershot 2001) 774.  
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an individual level, along with the lack of power to seek it collectively, means that Chinese 

labour rights – to the limited extent they exist – often go unenforced in practice. 

Though there is no right to coercive industrial action such as striking, and no right to join 

an independent union, it is not correct to say that collective bargaining is entirely absent from 

Chinese labour law. There exists a common practice of tripartite consultation involving 

discussions between government representatives, union representatives (ACFTU) and industry 

representatives (China Enterprise Commission).
48

 This form of dialogue is mandated by the ILO 

Tripartite Consultation Convention,
49

 of which China is a signatory. It is submitted that this form 

of consultation does not, however, do much to further the interests of trade union members in 

China. Tripartism presumes independence of the parties involved from each other, and thus has a 

distinctly western – even corporatist – flavour. Applied to a situation like China‟s, where all 

parties to the consultation process are effectively arms of the state, it cannot be said that 

meaningful social dialogue is engaged in. Though the tripartite commissions bear resemblance to 

the social partnership arrangement in Ireland, the Chinese process is necessarily lacking in the 

antagonism which promotes the dialogue and compromise which the process seeks to 

encourage.
50

 

In response to the outright denial of certain union freedoms, there has developed a 

practice of illegal union formations.
51

 Not being permitted by law, such workers‟ organisations 

operate in a manner similar to secret societies, and frequently adopt militant tactics. While such 

activity undoubtedly harms the possibility of legal recognition for independent trade unions, 

there is merit to the claim that, in implementing reform in the union sector, the state-driven 

ACFTU is part of the problem rather than part of the solution.
52

 

 

 

4     Chinese Conclusions 

 

 

The absence of legal guarantees for freedom of association and industrial action in Chinese law, 

coupled with the dependence of unions on the state, means that there is little by way of effective 

action which a union can take to represent the collective interests of its members. It might be fair 

to say, however, that industrial agitation to achieve a goal has never been the aim of a Chinese 

trade union.  

Trade unions, as embodied in Chinese Law, are scarcely comparable to those in Ireland. 

In fact, the similarities between them do not extend far beyond the name. Generally speaking, an 

Irish trade union, in common with trade unions in most developed libertarian states, is a non-

state body, formed based on the consent of its members, which exercises certain legally-

recognised – and legally-controlled – rights to independently represent its membership, and to 

peacefully take action in pursuit of protecting those rights.  

A Chinese trade union is unlike this in virtually every respect. The difficulty in equating 

the societal role of trade unions in Ireland and China arises from the fact that the existence of 
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both is premised on differing societal mores and outlooks. If an Irish trade union exists for any 

one thing alone, it exists to introduce greater parity to the employee-employer relationship by 

creating the threat of collective action adverse to the employer‟s interests. The role of a Chinese 

trade union is not so simple. Whereas they have been ascribed a limited representative function 

in respect of their members‟ interests, the 2001 Law assigns to them a multiplicity of other 

functions which are unknown to Irish Trade Unions. These include input into the planning 

process,
53

 the organisation of labourers‟ recreational time,
54

 and a curious edification function.
55

 

Indeed, in its constitution, the ACFTU professes itself to be „a bridge and link between the Party 

and workers‟.
56

 Trade Unions, as we know them in Ireland, are non-existent in China. However, 

bodies called trade unions exercise a different social and normative role by performing functions 

such as those outlined. This demonstrates the harmony of state and union interests which 

underpins classic Marxism, and is consonant with authoritarianism. 

The monolithic all-encompassing party-union machine may have been appropriate in the 

erstwhile state-dominated command economy, but labour laws, particularly those relating to 

freedom of association, should change to reflect the newfound diversity of the Chinese labour 

system. Whereas a state-owned union may have been adequately representative in a state-owned 

economy, the recent advent of private and foreign investment in China mandates a more flexible 

approach to labour laws, freedom of association and union plurality. 

 

 

D     CONCLUSION 

 

 

Having reviewed the basic elements of union rights and freedoms in Irish and Chinese law, it is 

proposed to draw on two of the essential comparative forces which distinguish libertarian and 

authoritarian regimes. 

 

 

1     Regulation of Rights 

 

 

While both authoritarianism and libertarianism philosophies typically recognise the necessity to 

regulate freedom of association in certain contexts, the extent to which this power is exercised is 

one of the essential differences between them. 

In Ireland, the power of the state to regulate the formation and activity of trade unions is 

constitutionally enumerated.
57

 However, as discussed, the open-ended wording of such 
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restrictions does not confer an open-ended power of regulation.
58

 The fundamentality of 

individual rights prevented the entire abolition of freedom of association, even in a narrow 

context. Though state regulation of freedom of association is presumably permissible to an 

extent, this regulation may have, at most, partial impact on association rights. This approach 

evinces a libertarian view of regulating rights. 

In China, freedom of association is expressed in Article 35 of the constitution. Though no 

specific regulatory authority is conferred on the state in relation to the right, it is clear that the 

state has more or less unlimited regulatory powers in this respect. The 2001 Law‟s designation of 

the ACFTU as the sole union is an egregious infringement of freedom of association. However, 

China‟s authoritarian character permits such an infringement. Not only is there an absence of a 

procedure to review enacted laws against a basic law, but it is accepted practice in authoritarian 

regimes to equate state policy with law. Article 14 of the Chinese Constitution states that „[t]he 

state continuously raises labour productivity, improves economic results and develops the 

productive forces by enhancing the enthusiasm of the working people‟. This provision is not 

entirely aspirational, and can be used to justify state repression of free association. 

 

 

2     Advancement of the Union Ideal 

 

 

Interestingly, the adherence of both jurisdictions to their respective regimes can ultimately be 

said to have impacted negatively on the ability of trade unions to effectively represent workers in 

trade disputes. 

In Ireland, the prioritisation of the individual in cases such as Sullivan and Fitzpatrick can 

be said to have weakened trade unionism generally, e.g. by encouraging a multiplicity of weaker 

unions rather than a smaller number of well-regulated, stronger unions. 

In China, the curtailment of freedom of association and the restriction of union 

representation to one state body demonstrably restricts the ability of workers to address their 

grievances collectively. Indeed, the consistent yearly increase in the number of illegal industrial 

disputes in China, despite the 2001 laws,
59

 could be said to be a demonstration of the 

ineffectiveness of these rules, and provide impetus for reform of Chinese freedom of association 

in conformity with international standards.
60

 

 

 

3     The Future 

 

 

Libertarian and authoritarian regimes can both involve a negative impact on freedom of 

association and on the efficacy of trade unionism generally. While this work does not purport to 

be prescriptive, it is submitted that true freedom of association is better housed within the 

libertarian system.  

Only in a libertarian regime, where the most fundamental rights and freedoms are 

pragmatically guarded, can freedom of association be protected, free from insidious regulatory 
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erosion. The authoritarian regime necessarily rejects freedom of association as contrary to its 

purpose. Whereas there have undoubtedly been interpretive problems in Ireland in relation to the 

constitutional freedom of association guarantee, it is submitted that these problems are 

idiosyncratic, and relate to the wording of the particular constitutional law in question and the 

judicial application thereof. This should not be taken as authority for the proposition that these 

problems are endemic to the libertarian system itself, which is conducive to giving life to 

fundamental freedoms. 

 

 

 

 

 

 

 

 


