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NY Scaffold Law Still Needed to Protect Construction Workers from Falls

Overview

Falls from heights account for 35% of all construction deaths in the U.S.
  Falls are the leading cause of fatalities in the construction industry.  New York’s Scaffold Law (Labor Law §240) recognizes that there is a special need to protect construction workers from being injured or killed in height-related accidents.  Under the Scaffold Law, construction site owners and contractors are responsible for providing necessary and properly designed and functioning safety equipment such as scaffolds, ladders and guardrails to workers at heights. 
  Proponents of effectively repealing New York’s Scaffold Law are mistaken when they say it is not needed because the U.S. Occupational Safety and Health Administration (OSHA) ensures that construction sites are safe.   OSHA is so severely understaffed that it can inspect only a small fraction of construction sites.  The New York Committee on Occupational Safety and Health (NYCOSH) calls it “unacceptable” that OSHA has only enough staff to “conduct approximately one construction inspection per day” in the New York metropolitan area.  In addition, OSHA’s small fines are a relatively minor cost of doing business.  As we reported with regard to the construction industry, “Fines are reduced, and unsafe workplaces remain.  In New York State… many employers fail to prioritize safety and contribute further to the dangers.” 
 
 A NYCOSH review of OSHA investigations of fatal fall accidents in New York between 2004 and 2010 documents how the agency fails to ensure that many construction worksites are safe for workers.  In the overwhelming majority of these accidents, OSHA investigators found that safety standards expressly intended to prevent fall-from-elevation injuries and deaths had been violated. 
The New York Scaffold Law is based on a fair and simple premise — that those who supervise and control a construction site are best able to monitor and ensure its safety and should therefore be held liable if their failure to do so causes a worker’s injury or death.   The repeal of the Scaffold Law, which would be the effect of currently pending legislation to amend Labor Law §240, would embolden construction employers to take even more safety shortcuts.   The unacceptable rates at which OSHA safety standards were violated in these accidents demonstrate that the construction industry needs more safety incentives, not less. 
Findings
OSHA requires employers to report within eight hours every work-related accident that results in a fatality or hospitalization of three or more employees.  OSHA follows up with an accident investigation within one day, which can result in issuance of citations and assessment of fines for violation of OSHA safety standards.  The results of these investigations are posted at the OSHA website.

NYCOSH reviewed the results of investigations conducted of all 114 fall accidents in New York State between 2004 and 2010 in which a construction worker died.   We tabulated the number of violations of OSHA standards intended to prevent falls from an elevation that OSHA investigators cited.
  
At least one OSHA fall prevention standard was violated in nearly 80% of accidents in which a worker fell and was killed.  At least two such standards were violated in nearly 60% of the accidents.  All were “serious” gravity “10” violations. 
A “serious” violation is one in which there was “a substantial probability that death or serious physical harm could result and the employer knew, or should have known, of the hazard.”  A gravity “10” violation is the most severe possible gravity4. 
In 90 (79%) of the 114 fatal fall accidents from 2004 to 2010, there was a “serious” gravity 10 violation of at least one OSHA standard intended to prevent worker falls. In 68 (60%) of the accidents there was a “serious” gravity 10 violation of at least two such standards, and in 39 (34%) of the accidents there was a “serious” gravity 10 violation of at least three standards.   In eight accidents the employer was also cited for at least one “willful” violation of a fall-prevention standard.   A “willful” violation is defined by OSHA as one in which “the employer knowingly commits or commits with plain indifference to the law.”
In addition to violations of fall-prevention standards, many other OSHA construction safety standards were violated in these accidents, including standards for excavations, concrete and masonry work, demolition and electrical work.

Nearly four-fifths of the workers who were killed in the 114 accidents worked for non-unionized employers.  
OSHA accident investigators record whether the employer was unionized.  In 90 (79%) of the 114 fatal fall accidents, the employer was non-union.   Union representation is crucial for construction workers to effectively press their employers to run safe worksites, including providing necessary safety equipment.  
OSHA accident summaries document a litany of fall prevention deficiencies.
OSHA accident investigators write summaries of what occurred in each accident.  The summaries for fatal fall accidents to construction workers in New York State that occurred between 2004 and 2010 describe a wide array of extremely serious fall-prevention deficiencies. Among these were missing and broken guardrails, failing anchor bolts, cracked planks, platforms with no fall protection, a scaffold that collapsed in the wind, scaffold control buttons that got stuck, a scaffold that broke in two, scaffolds found to be improperly anchored, an unprotected skylight, a ladder with a broken foot and latch, open elevator shafts not protected with a barrier, a floor that collapsed and planking that gave way with no fall protection provided.   Illustrative examples of summaries are in Appendix A.  
Conclusion

Construction work is inherently dangerous and falls from an elevation are the single largest cause of construction fatalities, accounting for 35% of construction fatalities To protect workers from being injured or killed in a fall, requirements for the use of equipment to protect workers from injury in height-related accidents must be scrupulously observed.   The required equipment includes scaffolds, platforms, ladders, hoists and ropes.  NYCOSH findings with regard to OSHA fatal accident investigations show, however, that very frequently they are not observed.  
Appendix A
OSHA Fatal Accident Summaries

Examples are shown below of accidents in which a worker fell and was killed and at least one Gravity 10 violation of OSHA fall-prevention standards were cited.
	Month and place  occurred
	OSHA Accident Summary  
(emphasis added)
	Violations
	Union

employer

	12/09

Warren County
	Employee #1 and a coworker were installing vinyl siding while working from an Alum-A-Pole pump jack scaffold system. The platform they were standing on was not secured to the support bracket with the supplied safety chains. The platform slipped from the support bracket, and they fell to the ground. The coworker received minor injuries, which were not recorded, and Employee #1 died the next day at the hospital due to head injuries.
	3 violations including 1 Gravity 10 violation of a scaffold standard.
	No

	3/09

Manhattan
	Employee #1 was tying rebar in a column at the edge of the tenth floor. He was in a small, approximately 16-in. area, at the edge that was not protected by a guardrail.  [Note: Investigation not yet closed as of May 2013.  Violations may be added or deleted.]
	2 gravity 10 violations of fall protection standards.
	Yes

	7/23/09

Long Island
	Employee #1 was riding on top of a load of roofing materials that was elevated by a forklift. He lost his balance and fell 18 ft to a concrete surface. Employee #1 was killed.
	2 gravity 10 10 violations fall protection standards
	No

	1/09

Orange Co
	Employee #1 was working completing a residential roofing job. He was working from a pump jack scaffold, and he fell 23 feet to the ground. Employee #1 died at the job site from unspecified injuries.
	2 Gravity 10 violations of scaffold standards.


	Yes

	12/08

Orange Co
	On October 27, 2008, Employee #1 was working from a ladder. He was killed when he fell off the ladder.
	2 Gravity 10 violations of ladder standards. 
	Yes

	12/08

Westchester
	On December 13, 2007, Employee #1 was laying metal roof deck sheets on a store under construction when he fell approximately 24 ft 6 in. to the ground. He died of injuries sustained in the fall.
	1 Gravity 10 violation of a ladder standard. 
	No

	4/08

Manhattan
	On April 14, 2008, an employee was doing window caulking in preparation for window installation in a new building under construction. The employee was using a personal fall protection system. The employee fell, and the anchor point for his fall protection system pulled out of the concrete. Employee fell from the twenty-third floor to the fourteenth floor setback. The employee died at the scene.
	1 gravity 10 violation of a fall protection standard and one of fall protection training standards.
	Yes

	1/08

Brooklyn
	At approximately 10:00 a.m. on January 30, 2008, Employee #1, a stucco installer, was on the top level of a 16 ft wide by 18 ft high tubular scaffold. It was positioned on the thirteenth floor roof level, 146 ft 9-1/4 in. above the ground.  He was scoring the styrofoam base for the stucco when a high gust of wind caused the scaffold to collapse. Employee #1 fell approximately 140 ft to the third floor roof level. He was transported to the hospital, where he was pronounced dead. The scaffold was found to be improperly anchored.
	13 violations, including 4 gravity 10 violations of scaffold standards, 2 violations of scaffold training standards, one of fall protection training standards.
	No

	12/07

Manhattan
	On December 12, 2007, Employee #1, a structural steel erection foreman, was working in a building undergoing a gut renovation, where the wood was being replaced by steel beams. He was carrying an acetylene cylinder while walking along a pre-existing, wooden joist floor with poured concrete on top. As he was moving the floor suddenly collapsed and he fell one story to the basement. Employee #1 fell on a wooden beam and concrete. Emergency Services was called and he was transported to St. Vincent’s Hospital, where he was pronounced dead upon arrival. A shoring plan was in place, but shoring was being removed to install steel beams and the shoring was not being replaced. The floor collapsed because a brace supporting a wooden joist on the first floor had been removed to install a steel beam and, after the beam was in place, the brace was not replaced.
	3 gravity 10 violations of ladder, general safety and training standards.  7 additional standards were violated.


	No

	11/07

Long Island
	On November 20, 2007, Employee #1 was standing on a metal platform, doing form work, when the platform shifted and he fell approximately 13 ft 6 in. to the next level. Employee #1 died of injuries sustained in the fall
	5 scaffold standard violations of which 3 were Gravity 10
	No

	11/07

Manhattan
	At approximately 4:30 p.m. on November 2, 2007, Employee #1 was cleaning up the fire escape on a five-story apartment building after he had finished using it as a work platform for a day of brick pointing. He was walking from the fifth level fire escape to the roof when the guardrail on the stairs broke and he fell approximately 35 ft to the second-floor fire escape. Employee #1 was transported to Beth Israel Hospital, where he was pronounced dead on arrival.
	1 Gravity 10 violation of the scaffold standard.  6 other violations of which 3 were Gravity 10. 
	No

	10/07

Brooklyn
	At approximately 9:10 a.m. on October 29, 2007, Employee #1 and a coworker were on a two-point suspended scaffold, engaged in brick pointing. The coworker was working from the south side of the scaffold and Employee #1 was working from the north side. The coworker later stated that they decided to go up to get more bricks. He was pressing the UP button on his side of the scaffold when Employee #1 accidentally pressed the DOWN button on this side. Both buttons became stuck in their respective positions, causing the scaffold to assume a vertical position. Employee #1 was apparently holding his rope grabber on his personal fall protection system in the open position when he began to fall and it did not engage. He fell approximately 8 stories and was killed. The coworker held onto his cable and did not fall; he was able to climb onto the adjoining terrace and to safety.
	Three gravity 10 violations of scaffold standards. 


	No

	10/07

Onondaga County
	On October 24, 2007, Employee #1 was installing felt paper fasteners near the east edge of a 17 ft 6 in. by 63 ft flat roof. He may have been walking backward and apparently stepped off of the roof, falling 10 ft 11 in. to the ground. Employee #1 suffered a very serious head injury and was transported to the hospital, where he was placed on life support. He died the next day when life support was removed. There were no witnesses to the accident.
	2 Gravity 10 fall protection violations.
	No

	8/07

Schenectady County
	On August 20, 2007, Employee #1 and two coworkers were repairing a flat, 44 ft by 50 ft, torch-applied, modified-membrane, rubber roof. It had a 6 ft by 16 ft, L-shaped area along its east edge that had an 18 in. to 36 in. tall parapet. The coworkers were situated along the south and west sides of the roof, while Employee #1 was sweeping near an unprotected area at the eastern edge. He apparently either tripped on a 4 in. wide drain gutter or on some debris, stepped backward along the roof edge, lost his balance, and fell approximately 25 ft onto the asphalt driveway. Employee #1 suffered severe head injuries and was killed. No warning line system or safety monitor was in use.
	2 Gravity 10 fall protection violations.
	No

	7/07

Staten Island
	At approximately 10:55 a.m. on or about July 7, 2007, Employee #1 was removing panels from the roof of a one-story building that was being demolished. He fell over 15 ft into the inside of the building, striking his head first on the concrete wall, and then the concrete floor. He was pronounced dead by the New York Police Department
	3 gravity 10 violations of scaffold, fall protection and training standards.
	No

	7/07

Brooklyn
	On July 2, 2007, Employee #1, a roofer, was on the third-story roof measuring for a skylight opening in preparation for placing the material orders for installing the steel framing and concrete infill for the unit. The skylight opening was protected by two 4 ft by 8 ft sheets of plywood, one 7/8 in. thick, the other 16/32 in. thick, that were nailed down to the roof. Employee #1 removed the plywood covers and was taking measurements when he lost his balance and fell 30 ft through the unprotected skylight opening and into the stairwell. Due to the orientation of the stairs, Employee #1 fell 30 ft onto the concrete landing at the basement level of the stairs. Employee #1 was transported by ambulance to the hospital, where he was pronounced dead.
	15 violations including of scaffold, ladder, fall protection and training standards.
	No

	8/07

Rockland County
	On August 6, 2007, Employee #1 was leveling a fresh concrete pour with a 2 ft by 30 ft by 4 in. thick metal piece when he fell through a floor opening and was killed.
	One Gravity 10 fall protection violation
	No

	3/07

Erie County
	On March 19, 2007, Employee #1, a carpenter, was removing temporary flooring/decking from a stairwell. He fell approximately 30 feet and was killed
	1 Gravity 10 fall protection violation
	No

	1/07

Brooklyn
	At 10:17 a.m. on January 30, 2007, Employee #1, a laborer, was installing floor tile grout with a coworker in a fourth floor hallway, outside the elevator entrance. Earlier, when they were preparing to work on the tile, they moved the 4-foot by 8-foot sheet of plywood which had been leaning against the entrance to the elevator shaft. The coworker was working on the tile and facing the other way, but when he turned to look, Employee #1 was gone. Employee #1 had fallen approximately 50 feet down the shaft and was killed. The elevator was still under construction but was being operated by employees to remove debris. The employer stated that there was plywood leaning against the elevator shaft openings at each of the floors that day before the accident. The elevator shaft entrances should have had secured barriers, such as guardrails, to allow employees to install floor tile with the guardrails still in place.
	Violation of 11 standards, including scaffold, fall protection, stairway, and training standards.
	No

	1/07

Warren County
	On November 25, 2007, Employee #1 was working on the roof of a building when he fell 17 ft to the ground, striking his head as he landed. He was transported to the hospital, where he died on December 9, 2007, from injuries sustained in the accident.
	2 Gravity 10 fall protection violations
	No

	11/06

Queens
	On November 14, 2006, Employee #1 was working from the roof of a six-story building to set a cornice hook on a parapet wall for a two-point suspension scaffold. Employee #1 fell and was killed
	Violations of 10 scaffold, fall protection and training standards.
	No

	9/06

Manhattan
	At approximately 8:20 a.m. on September 28, 2006, Employee #1 was working as part of a decommissioning crew that disassembled scaffold rigging and cleaned up a site once the scaffold work had been completed. He was helping coworkers remove the suspension scaffold outrigger beam from its 6 ft tall support frame. Employee #1 was stepping up onto the parapet wall at the edge of the roof when he attempted to grab onto a 5 ft long I-beam to balance himself. The beam came off its support frame (scaffold bench) as Employee held it, and he and the beam fell 11 stories to the ground. Employee #1 was killed. Subsequent investigation found that the clamp that secured the I-beam had been removed when the outrigger beam was being disassembled. Employee #1 had not been sufficiently trained in fall protection and scaffold safety. At the time of the accident he was wearing a fall protection harness but he was not tied off.
	Gravity 10 violations of three scaffold standards, one fall protection standard and three ladder standards.


	No

	8/06

Long Island
	On February 21, 2007, Employee #1 was working on a slate roof with an 8-in. by 12-in. pitch. The roof was slippery and wet, because of the rain from the previous night. Employee #1 fell approximately 25 ft to the ground. Employee #1 died as a result of his injuries sustained in the accident
	Gravity 10 violations of 2 fall protection standards
	No

	8/06

Queens
	On August 17, 2006, Employees #1 and #2 were installing a new roof. They were working off a roof bracket 20 ft high, on a step pitched roof. The roof bracket pulled out of the roof and both employees fell to the driveway. Employee #1 was killed and Employee #2 sustained broken legs and shoulder.
	2 gravity 10 violations of fall protection and training standards.
	No

	8/06

Manhattan
	On August 8, 2006, Employee #1 and a coworker were working for a contractor that specialized in renovations. They were on a 50-foot long, 5-section, modular scaffold that was suspended at two points. The scaffold was 40 feet in the air, when it broke into two pieces. The coworker was saved by his harness, but Employee #1 did not have his rope grab device tied to his lifeline. He fell approximately 40 feet to his death.
	Two Gravity 10 violations of scaffold standards. 
	No

	3/06

Bronx
	On March 12, 2006, Employee #1 and two coworkers were standing on top of a 24-foot by 4-foot section of precast concrete plank. They were attempting to line it up with other precast concrete planks that were already in place, using large steel pry bars. The plank that the workers were standing on gave way, causing three other precast planks to collapse as well. Employee #1 and one of his coworkers were sent to the hospital. The coworker sustained an open ankle fracture, but Employee #1 sustained multiple injuries in his fall of 10 feet, 4 inches. He died as a result of those injuries. No form of fall protection was in use at the time.
	2 gravity 10 violations, of fall protection and fall protection training standards.


	No

	2/06

Westchester
	On May 23, 2006, Employee #1 was working as a foreman at Sage I&D, Inc., a concrete work contractor. He was working on the second level of a building at a construction site. He was moving pieces of expanded styrene (such as Styrofoam) and plywood away from duct penetrations, which are openings in floors for ducts. He stepped onto a piece of plywood at a duct penetration and fell directly down to the garage level, 21 feet to the ground below. He struck his head, and he was killed
	1 Gravity 10 violation of fall protection standards. 


	No

	12/05

Cattaraugus County
	On December 8, 2005, Employee #1 was installing rolled insulation for a standing seam metal roof system on a systems engineered metal building. He was killed when he stepped on an unsupported section of mineral wool insulation at the edge of roof, and fell 34 ft to the ground.
	1 Gravity 10 violation of a steel erection fall protection standard.
	No

	11/05

Long Island
	On January 11, 2005, Employee #1, a roofing company employee, was working on the top section of a fabricated frame scaffold system. A coworker was transferring 4-in. by 8-in. plywood sheets from the scaffold to the Employee #1, when he fell approximately 13 ft, 4 in. Employee #1 was killed.
	2 gravity 10 violations of scaffold standards.
	No

	4/05

Brooklyn
	Employee #1 was working on a scaffold platform when the platform failed and he fell 20-ft to 25-ft to a stairwell. Employee #1 was getting off of a tubular welded frame scaffold onto a fabricated scaffold platform when he fell through the platform. Employee #1 suffered head injuries and died from his injuries several days later.
	2 gravity 10 violations of scaffold standards and one of scaffold training standards. 


	No

	8/04

Staten Island
	On August 6, 2004, Employee #1 was performing stucco installation related activity. He climbed a tubular welded end-frame of the scaffold, and then he walked on a single platform, carrying a 5-gallon water bucket in one hand. He fell 6 ft to 10 ft from the frame scaffold and struck against a concrete stairway. Employee #1 was killed.
	11 gravity 10 violations including of 9 fall prevention standards.
	No

	8/04

Manhattan
	On August 6, 2004, Employee #1 was either working or trying to get off of a 2-point suspended scaffold. The top guardrail broke, while the employee stepped on or leaned against the guardrail. He fell approximately 7 stories and was killed. Employee #1 did not use a personal fall arrest system.
	10 gravity 10 violations of OSHA fall prevention standards.
	

	8/04

Queens
	On April 24, 2004, an employee was performing brick pointing, while on a tubular welded frame scaffold 15 ft above ground. He fell and died on April 30, 2004.
	3 violations of  scaffold standards (2 were “willful”)
	No

	12/04

Monroe
County
	On December 13, 2004, Employee #1 climbed onto a flat roof to determine its suitability for work. The roof was icy, and the employee slipped and fell 20 feet to his death.
	2 violations of fall protection standards, one of which was a “repeat” violation.
	Yes

	3/04

Monroe County
	On March 8, 2004, Employee #1 died after falling 22 ft to the pavement from a residential roof. Fall protection was not utilized, nor was a fall protection plan implemented.
	1 gravity 10 violation of fall protection standard.
	No


Appendix B
Ten OSHA standards that protect workers at elevated heights

· General requirements for all types of scaffolding. 29 CFR 1926.451.  This standard has eight subsections governing: (a) scaffold capacity; (b) scaffold platform construction; (c) criteria for supported scaffolds (e.g. guys, braces, and poles and frames); (d) criteria for suspension scaffolds (e.g. outrigger beams, cornice hooks, parapet clamps, counterweights and tiebacks), (e) access requirements (e.g. “hook-on ladders shall be position so as not to tip the scaffold,”); (f) scaffold use (e.g. specifications for clearance between scaffolds and power lines, scaffolds must be inspected before each work shift); (g) fall protection requirements (e.g. requirements for personal fall arrest systems and guardrails); and (h) falling object protection (e.g. toe board requirements and criteria).

· Fall protection scope/applications/definitions. 29 CFR 1926.501.  Protects workers in hoist areas, workers near wall openings and holes including skylights, workers near excavation edges, workers toiling near dangerous equipment, workers on the face of formwork or reinforcing steel, workers on roofs, engaged in pre-cast concrete erection. Requires the use of guardrails, fences, barricades and/or personal fall arrest systems in these areas and sets criteria for such equipment.

· Fall protection systems criteria and practices. CFR 1926.502. Contains provisions governing guardrail systems, such as required height of guardrails above the working surface; requirements for mid-rails and mesh and screens; requirements for safety nets; requirements for lifelines and lanyards; requirements for personal fall arrest systems; provisions governing warning line systems; control line requirements; requirements for covers for holes in floors, roofs, and other walking/working surfaces; requirements for protection against falling objects such as toe boards, and requirements for fall protection plans.

· Steel erection fall protection. 29 CFR 1926.760.  Requires that each employee engaged in a steel erection activity who is on a walking/working surface with an unprotected side or edge more than 15 feet (4.6 m) above a lower level be protected from fall hazards by guardrail systems, safety net systems, personal fall arrest systems, positioning device systems or fall restraint systems.
· Steel erection – perimeter safety cables.  CFR 1926.760(a)(2).  Requires that on multi-story structures, perimeter safety cables be installed at the final interior and exterior perimeters of the floors as soon as the metal decking has been installed.
· Ladders. 29 CFR 1926.1053. Sets standards for ladders; e.g. they must be able to support four times the maximum intended load, a metal spreader or locking device must be provided.  Also governs ladder use, e.g. ladders shall not be used on slippery surfaces unless provided with slip-resistant feet.

· Ladder and stairway general requirements. 29 CFR 1926.1051. Says when a stairway or ladder must be provided, e.g. where there is a break in elevation of 19 inches or more.
· Fall protection training requirements. 29 CFR 1926.503. Requires training, the provision of which must be certified on a certification record.

·  Ladder and stairway training program. 29 CFR 1926.1060. Requires training of employees by a competent person.

· Scaffolding training requirements. 29 CFR 1926.454. Employers must have each employee who is involved in erecting, disassembling, moving, operating, repairing, maintaining, or inspecting a scaffold trained by a competent person to recognize any hazards associated with the work in question. Mandatory topics for such training are listed.  Retraining is required in specified circumstances.
� U.S. Bureau of Labor Statistics.





� New York Committee for Occupational Safety and Health, Dying for Work in New York, June 11, 2009.


� These standards are CFR 1926 Subparts L (Scaffolds), M (Fall Protection) and X (Ladders); CFR 1926.020  and 1926.021 of Subpart C (“general safety and health provisions” and “safety training and education”); three Subpart E standards (CFR 1926.106 “working over or near water;” CFR 1926.104, “safety belts, harnesses and lanyards”; CFR 1926.104, 105 E “safety nets.”); and  CFR 1926.760 of Subpart R ( steel erection “fall protection and protection”). Appendix B describes ten of the standards that protect construction workers at elevated heights.





4 Gravity scores are determined as follows:  10 = high severity, greater probability; 5 = medium severity, greater probability; 4 = low severity, greater probability; 3=high severity, less probability; 2= medium severity, less probability; 1 = low severity, less probability.
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