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Looking forward to an exciting
2011

A

s 2011 starts, we wanted to take the
opportunity both to look back upon
what was a very busy year in 2010
but also to inform members about
some of the exciting events planned by the
Arbitration Committee in the coming months.
Report on conferences
2010 was a very busy conference year. As
previously reported, your Arbitration Committee
held a very popular 13th International
Arbitration Day in London in early March, as well
as two further highly successful conferences in
June. The first was held in Mexico in association
with our friends from the Mexican Bar and
the ICC International Court of Arbitration,
and the second was held in Lagos, Nigeria and
jointly organised with the IBA’s Section on
Energy, Environment, Natural Resources and
Infrastructure Law (SEERIL).
As the second half of the year progressed,
your Arbitration Committee was involved in
further events, including the International
Association of Korean Lawyers Annual
Conference held in Chicago in September.
This event, at which IBA President 2009/2010
Fernando Pelaez-Pier was one of the keynote
speakers, included the session ‘International
Arbitration & Investor-State Disputes’
organised by your Committee.
November was again a busy month with an
excellent conference organised in association
with the Milan Arbitral Chamber held in
Milan on the topic of ‘Arbitration and the
Courts: A Euro-Mediterranean Perspective’.
This was followed the same month with our
first ever Ukrainian international conference
organised in Kiev in conjunction with the
Ukrainian Bar Association. Last, but by no
means least, November ended with a regional
conference in Buenos Aires organised in
conjunction with the AAA/ICDR. All these
events were very well attended and enjoyed a
high standard of presentation and discussion.
Future events
We also have a number of exciting events to
look forward to in 2011 in our conference
programme.

Seoul
Your Committee’s flagship event outside the
Annual Conference is its annual Arbitration
Day. This year we are delighted that the 14th
International Arbitration Day is being held on
3–4 March 2011 at the Shilla Hotel in Seoul,
Korea. Under the title ‘The Inherent Powers
of Arbitral Tribunals: Good Faith, Ethics
and Efficiency in International Arbitration’,
the event will see a host of eminent speakers
covering topics relating to management of
arbitration proceedings, ex officio powers
and jura novit curia, and what we hope will be
a lively debate on the issue of transnational
regulation of ethics in international
arbitration. There will also be a reprise of
the enormously popular armchair interview
session with five of the leading arbitration
practitioners from the region. We look
forward very much to seeing many of you at
this event.
Further regional events
Your Arbitration Committee is also planning
further regional events over the course of
this year. We are very pleased to be offering
an IBA-sponsored event in New York in June
in association with the AAA/ICDR, as well as
a specific conference for in-house counsel
in conjunction with the LCIA in the same
month. In August we will be working with the
ICC on an arbitration conference to be held
in Cartagena, Colombia which we expect to
be one of the key events in the region this
year.
Dubai
We would like to draw members’ attention
specifically to the IBA’s Annual Conference
in Dubai which will held on 30 October
– 4 November 2011 (www.int-bar.org/
conferences/Dubai2011/). As usual, your
Committee will be hosting a number of
sessions, including regular favourites such as
‘Hot Topics in International Arbitration’, our
traditional New York Convention workshop
and the Committee’s dedicated session on
Investment Treaty Arbitration. More details
arbitration NEWSLETTER
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will be available shortly but we are also
currently planning a number of joint sessions
with other IBA committees, including a joint
session with the Dispute Resolution Section
on ‘The Art and Science of Persuasion: Part
II’, building on the interesting and hugely
popular session in Vancouver last year. There
will also be a joint session with the Mediation
Committee, and our cooperation with
SEERIL continues with a joint session which
will include topics on investment disputes in
the oil & gas sector.
Young practitioners
Finally, in relation to conferences, we should
mention that your Committee continues to
organise events aimed specifically at attracting
younger practitioners. In Seoul we are
holding a joint session at a prestigious local
university with the Asia Pacific Forum and
the Young Lawyers Committee of the IBA. At
the Annual Conference in Dubai we are also
planning a joint session focused on young
practitioners in the region.
Further information on all these events
is, or will shortly be, available on the IBA
website.
Other Arbitration Committee initiatives
The 2010 Revised Text of the IBA Rules of
Evidence
Committee members will be aware that at
its meeting in Copenhagen on 29 May 2010,
the Council of the IBA resolved to adopt a
revised text of the IBA Rules on the Taking
of Evidence in International Commercial
Arbitration (‘the Rules’).
The 2010 revised Rules have now been
translated into Chinese, French, German,
Greek, Italian, Japanese, Korean, Spanish
and Turkish, all of which are available
on the IBA’s website at www.tinyurl.com/
ibaarbprojects in addition to the English text.
Further translations into Arabic, Portuguese
and Russian are in hand. We would like
to extend our thanks to all those members
who have been involved with the various
translations.
Members may also be interested to note
that a detailed explanation of the changes can
be found in the commentary on the revised
text of the IBA Rules, also available via the
same link.
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Guidelines for Drafting International
Arbitration Clauses
Another exciting development in 2010 was
the resolution of the IBA Council to adopt
your Committee’s Guidelines on Drafting
International Arbitration Clauses at its
Vancouver meeting on 7 October 2010.
The Guidelines, which are intended for
use by a non-expert audience, are designed
to help parties ensure that their arbitration
clause is effective and reflects their needs.
The Guidelines provide both a framework
and detailed provisions for the drafting of
international arbitration clauses. Without
prescribing what detailed choices the parties
should be making, they offer guidance for
both the essential elements of an effective
clause and for the optional features of the
process that can be determined in advance.
Importantly, the Guidelines also outline some
of the pitfalls to be avoided.
Again, we wish to express our thanks to
the members of the Task Force for their
excellent and diligent work, which is very
much appreciated, and to those Committee
members who contributed to the consultation
process. The Guidelines are available on the
IBA’s website at the link above.
Task Force on Counsel Ethics
We previously reported on the distribution
of a survey by your Committee’s Task
Force on Counsel Ethics in International
Arbitration. The Task Force was set up to
investigate the different and often contrasting
ethical and cultural norms, standards and
disciplinary rules that may apply to counsel
in international arbitrations. The survey
has now been completed and its results are
being analysed. Distinguished speakers
are debating ‘Transnational regulation of
ethics in international arbitration: is there
a need and how might it be met?’ at the
International Arbitration Day in Seoul.
Other projects
Finally, we should mention two other
important projects with which your
Committee is involved. The first is working
within the IBA’s World Organisations
Committee (WOC) in identifying
international organisations relevant to
arbitration with which the IBA should
establish and maintain institutional
relationships. Your Committee has submitted

International Bar Association Legal Practice Division

past chairs and co-chairs

to the WOC a tentative list of relevant
organisations and identified a project for
each of them. Further, your Committee
plans to increase its current participation as
an observer to the works of the UNCITRAL
Working Group II on arbitration and to
consult with UNCTAD on issues relating to
investment arbitration.
Your Committee is also involved in a project
initiated by the Hague Conference on Private
International Law which is continuing to
consider a possible new convention on access
to foreign law. The Committee recently
completed a draft questionnaire and is
awaiting feedback.

With regard to all these many activities,
we are very much aware that the Arbitration
Committee is only as strong as its
membership. We would therefore like to
express our thanks to all of you who have
participated in and contributed to our events
and projects, and we hope you will continue
to do so. We also urge as many of you as
possible to get involved by contributing to
Arbitration News, suggesting programme ideas
or participating in committee projects.
We wish all members of the Arbitration
Committee a happy and successful year,
and look forward to seeing many of you at
forthcoming Committee events.

Past Chairs and Co-Chairs of
the Arbitration Committee
2009–2010
Guido Tawil
2008–2009
Pierre Bienvenu
2007–2008
Sally Harpole
2006–2007
Audley Sheppard
2005–2006
Claus Von Wobeser
2004–2005
Dominique Brown-Berset

2003–2004
Bernard Hanotiau
2002–2003
Henri Alvarez
2001–2002
Bernardo Cremades
1998–2001
David W Rivkin
1995–1998
Wolfgang Kuhn
1992–1995
Philippe Nouel
1992–1994
David St John Sutton
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editor’s note

The world in arbitration

W

e are pleased to present the
spring 2011 issue of IBA
Arbitration News.

Legislative developments
In 2010, lawmakers have been at work
in Hong Kong and Australia where the
International Arbitration Amendment Act
came into effect. The last few months have
also seen the enactment, in Africa, of the
Ghana Alternative Dispute Resolution Act
2010, in addition to a new arbitration law in
the United Arab Emirates. Other articles offer
reflections on the interplay between domestic
and international commercial arbitration
seated in Chile, two recent laws in Ecuador
with implications for arbitration, proposed
amendments to the Spanish Arbitration
Act, and new constitutional challenges for
arbitration in Bolivia. From Ukraine, we
present a report on legislative initiatives on
the enforcement of interim measures in aid of
arbitration.
Judicial support
Many courts around the globe continue to
provide support to international arbitration.
Comforting news emanates from the last host
country to ICCA where a broad survey shows
that Brazilian courts consistently stand behind
the 2001 Arbitration Act in matters involving
the validity of the arbitration agreement,
provisional measures, as well as annulment
and enforcement proceedings.
Arbitrability and compelling arbitration
Recent judicial decisions concerning the
interpretation of arbitration clauses and
arbitrability are in the news, including
developments relating to how Canadian
courts interpret and apply arbitration clauses,
an instructive case on the incorporation and
interpretation of arbitration agreements
under English law, a discussion of a recent US
Supreme Court decision and the possibility of
compelling arbitration under the New York
Convention and Chapter 2 of the Federal
Arbitration Act, some confusion about amiable
composition in Mexico and an interim decision
8

of the French Tribunal des Conflits concerning
the arbitration of public law disputes.
Interim measures and taking of evidence
Some authors describe the legal landscape in
New York related to judicial interim measures
in aid of arbitration as somewhat muddled,
while others report that Singapore courts
defer to the arbitral tribunal in matters of
party subpoenas creating an obligation on
the parties to exhaust their arbitral remedies
in matters involving the taking of evidence
between the parties. Also of interest is the
evolving standard for determining the
applicability to private arbitrations of a
US statute permitting discovery in aid of
arbitration.
Public policy and mandatory laws
Public policy and the application of
mandatory laws continue to be important
areas of development in arbitration law.
This issue features a report on the deemed
exclusion of Part I of India’s arbitration law if
the arbitration clause provides for a foreign
place of arbitration and a foreign governing
law, the implications of a British case applying
discrimination laws to parties’ selection of an
arbitrator, whether the Swiss Federal Tribunal
opened Pandora’s Box by setting aside an
award on the ground of public policy, and a
decision from the Russian Supreme Arbitrazh
Court setting aside an arbitral award for
violation of the procedural public policy in
peculiar circumstances where one arbitrator
passed away prior to the issuance of the
award.
Enforcement of awards
As we get ready to head to Seoul for the IBA
Arbitration Day, Korean practitioners tell
us that Korean courts provide continued
support for the autonomy of arbitrations
(lack of reasoning and failure to follow
Korean precedents insufficient to set aside
award). Enforcement of awards, of course,
continues to be a primary focus of interest,
and authors discuss challenges to arbitral
awards in Brazil (active and passive claims;
parallel insolvency proceedings), the
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reevaluation by US courts of reinsurance
arbitration awards, the significance of the
Naftogaz v RosUkrEnergo case in Ukraine, and
a ruling of the German Bundesgerichtshof
that the national treatment provisions of the
New York Convention allow the enforcement
of a foreign award when the underlying
arbitration agreement satisfies German law,
but not the New York Convention. This issue
also considers the international effects of the
Jordanian statutory judicial review mechanism
and the mitigation of the risks of exequatur
requirements in Egypt.
Arbitration procedure

Investment arbitration
Finally, the section devoted to investment
arbitration continues to report on
developments related to ICSID and investment
cases, including Canada’s ratification of
the ICSID Convention, recent trends in
challenging arbitrators, the Mobil decision on
jurisdiction, the implications of the Sempra and
Enron annulment decisions for the defenses of
necessity and ‘non-precluded measures’, the
balance between ‘non-precluded measures’
clauses and investment protection under
bilateral investment treaties and investment
claims by sovereigns. We look forward to
receiving further news and thoughts.

Other articles address practical considerations
of arbitration procedure, including the
Protocols for Expeditious, Cost-Effective Commercial
Arbitration, recently published by the College
of Commercial Arbitrators, the controversial
practice of witness conferencing, Taiwan’s
first Dispute Review Board rules, the Dubai
International Financial Centre (DIFC) as an
arbitral seat and characteristics of statutory
arbitration proceedings in Finland. Worthy
of note also is the recent exemption adopted
by the French Section of the Brussels Bar
permitting attorneys involved in arbitration
to have contact with witnesses prior to the
arbitration hearing.
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Laurent Levy, Levy Kauffmann-Kohler, Geneva
Richard Millett, Essex Court Chambers, London
Sara Nadeau-Seguin, Baker Botts LLP, London
Hiroyuki Tezuka, Nishimura & Asahi, Tokyo

T

he first session at the 2010 IBA
Annual Conference in Vancouver
addressed the impact of a party’s
insolvency on pending arbitration
proceedings. This issue can be particularly
virulent in an international context where the
law applicable to the insolvency proceedings
(lex concursus) and the law applicable to
the arbitration proceedings (lex arbitri)
collide. Wolfgang Kühn asked the speakers
to present their views on how the clash
between arbitration and insolvency should
be resolved, in particular with reference to
the case of Elektrim v Vivendi. The dispute
in Elektrim v Vivendi resulted in arbitral
proceedings in Geneva (under the auspices
of the International Court of Arbitration, or
ICC) and London (under the auspices of the
London Court of International Arbitration,
or LCIA). The parties were confronted with
two diverging opinions as to the effects of the
insolvency declaration of Elektrim in Poland
following the initiation of both arbitration
proceedings. The Geneva tribunal, confirmed
by the Swiss Federal Supreme Court in
2009, found that the arbitration should
be discontinued due to the insolvency of
Elektrim. The London tribunal, confirmed
by the English Court of Appeal in 2009,
ruled that the arbitral proceedings remained
unaffected by Elektrim’s insolvency.
Richard Millett commented on the
English Court of Appeal’s decision leaving
the arbitration proceedings unaffected by
Elektrim’s insolvency. He was particularly
critical of the Court of Appeals (as well as the
London arbitral tribunal) for having missed
an important point when it ruled that Article
15 of Council Regulation (EC) No 1346/2000
of 29 May 2000 on insolvency proceedings
(the ‘Insolvency Regulation’) should apply,
prevailing over Article 4(2)(e) of the
Insolvency Regulation.
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As a matter of background, Article 4 of the
Insolvency Regulation provides:
‘1. Save as otherwise provided in this
Regulation, the law applicable to
insolvency proceedings and their effects
shall be that of the Member State within
the territory of which such proceedings
are opened […]
2. The law of the State of the opening
of proceedings shall determine the
conditions for the opening of those
proceedings, their conduct and their
closure. It shall determine in particular
[…]
(e) the effects of insolvency
proceedings on current contracts
to which the debtor is party;
(f) the effects of insolvency
proceedings on proceedings
brought by individual creditors,
with the exception of lawsuits
pending [...].’
Meanwhile, Article 15 of the Insolvency
Regulation provides:
‘The effects of insolvency proceedings
on a lawsuit pending concerning an asset
or a right of which the debtor has been
divested shall be governed solely by the law
of the Member State in which the lawsuit is
pending.’
Mr Millett claimed that Article 4(e) of the
Insolvency Regulation should have been the
applicable provision in Elektrim v Vivendi.
Article 142 of the Polish Bankruptcy and
Reorganisation Law (‘PBRL’) provides that
‘[a]ny arbitration clause concluded by the
bankrupt shall lose its legal effects as at
the date bankruptcy is declared and any
pending arbitration proceedings shall be
discontinued.’ Under this provision, the
arbitration clause agreed between the parties
has lost its effect and applicability as a result
of the insolvency. Accordingly, the Court of
Appeal should have found that the arbitration
proceedings must be discontinued in
accordance with Article 142 of the PBRL.
Mr Millet pointed out that even English law,
which was applied as ‘the law of the Member
State in which that lawsuit is pending’, in
accordance with Article 15 of the Insolvency
Regulation, requires a valid agreement to
arbitrate. However, the Court of Appeal failed
to recognise that the agreement became
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obsolete with the insolvency of one party. In
Mr Millet’s view, the decisive question was an
issue of substantive law, governed by Article
4(2)(e) of the Insolvency Regulation, not
Article 15 of the Insolvency Regulation which
relates only to procedural issues.
Laurent Levy addressed the holding of
the Swiss Federal Supreme Court that the
arbitration should be discontinued and
generally shared the Court’s view that the
arbitrator must consider a party’s insolvency
in the pending proceedings. Unlike in the
English Court of Appeal’s opinion, Mr
Levy pointed out that from the Swiss law
perspective the lex arbitri, and not the Polish
lex societatis (loi personelle), should apply in
accordance with Swiss Private International
Law rules.
As a consequence of the conclusion under
Swiss private international law that lex arbitri
is the applicable law, the decision should
not have been reasoned in terms of the lack
of legal capacity (or subjective arbitrability)
of Elektrim, as Swiss law does not contain a
regulation similar to Article 142 of the PBRL.
In fact, even Article 142 would not address
the issue of subjective arbitrability.
However, irrespective of the application
of Swiss procedural law, Mr Levy offered
several alternative practical approaches
available to deal with the insolvency of a party
in arbitration, which permit consideration
of Article 142 of the PBRL. One may, for
example, consider Article 142 of the PBRL to
be a mandatory rule (or ‘law of immediate
application’). Therefore, to ensure the
effectiveness of the arbitration agreement,
Mr Levy posited that the arbitrator, applying
the lex arbitri, should limit the effects of
insolvency to the extent necessary. Insolvency
must not hinder the proper continuation
of arbitration, except in truly exceptional
cases where the insolvency law as a ‘law of
immediate application’ requires termination
of a pending arbitration. In addition, the
arbitrator should consider the practical effects
when assessing the impact of insolvency,
including whether any award granted will be
actually enforceable.
Moving away from the Elektrim v Vivendi
case, Hiroyuki Tezuka provided an overview of
the changes in Japan’s basic approach to, and
the latest legislation addressing, international
insolvency. Recognising the international
trend towards a multi-jurisdictional approach
to insolvency, as well as the increased demand
in dealing with cross-border insolvency cases,
Japan has introduced legislative provisions

that are generally in line with the UNCITRAL
Model Law. Japan also has introduced a law
on the recognition of and assistance to foreign
insolvency procedures, the drafting of which was
also influenced by the UNCITRAL Model Law.
One of the main differences between
Japanese law and the UNCITRAL Model Law
is, however, that certain effects (for example,
the stop of legal and execution proceedings)
require a discretionary court decision while
such effects arise automatically under the
Model Law. Another important difference
is that Japanese law refers narrowly to the
termination of ‘proceeding for compulsory
execution, provisional attachment or
provisional disposition, litigation proceeding
and proceeding pending in a government
agency’ as compared to the broader language
of Article 20.3 of the Model Law, which
provides for termination of ‘individual
actions or proceedings’. As a consequence,
Mr Tezuka explained that whether arbitration
proceedings can be stopped under Japanese
law in cases of foreign insolvency proceedings
is disputed.
Mr Tezuka concluded that Japanese law
does not provide a clear answer regarding
the effect that foreign insolvency proceedings
will have on international arbitration
proceedings. Therefore, it is somewhat
unclear how Japanese law would have dealt
with the Elektrim v Vivendi case. However, it
should be noted that Japanese courts have
permitted Japanese debtors who have filed
petitions for insolvency proceedings in
Japan to apply for an injunction against the
continuation of arbitration outside of Japan.
These precedents indicate that Japanese
courts have recognised the need to suspend
arbitration for the purpose of administering
the insolvency case in an orderly manner.
Horacio Grigera Naón returned to the
topic of Elektrim v Vivendi and considered
the legal situation in Argentina. Under
Argentine law, insolvency does not
immediately affect arbitration proceedings
or an arbitration agreement. Under the
facts of Elektrim v Vivendi, there is no
particular rule in Argentine law that would
require consideration of Polish law. While
the principle of universality of insolvency
proceedings is generally accepted, it relates
only to assets in Argentina.
However, Dr Grigero Naón explained
that an insolvency administrator would
not be bound to a choice of law or any
existing arbitration clause prior to the
commencement of any proceedings. The
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insolvency administrator would have to be
involved in any arbitration. If the proceedings
are already pending, one may consider lack of
competence of the relevant arbitral tribunal.
However, the outcome of any dispute based
on such an argument is hard to predict. If an
award was already granted, insolvency does not
allow the administrator to challenge the award.
Finally, Sara Nadeau-Seguin summarised
possible approaches to insolvency from an
arbitral practice standpoint. Considering the
different objectives of insolvency laws and
arbitration, a conflict seems unavoidable.
In arbitral practice, there seems to be a
consensus that insolvency proceedings may
have an impact on the arbitral process. There
is, however, no consistent view about how to
integrate the insolvency proceedings into
the arbitral process. There are seven basic
avenues to decide on a conflict in arbitration:

• Ignore parallel insolvency proceedings;
• Try to reconcile the insolvency proceedings
with the arbitration through:
– application of the insolvency as part of the
law of the seat;
– territoriality/universality of insolvency
proceedings;
– potential problems enforcing any award;
– finding on lack of capacity;
– finding on lack of arbitrability;
– international mandatory rules of law (loi
de police/loi d’application immediate).
Ultimately, the reaction of national courts
when asked to set aside or enforce an
award rendered despite national insolvency
proceedings plays a major role in any decision
on how insolvency will affect a pending
arbitration.

When M&A transactions go
wrong: the resolution of
disputes arising out of M&A
transactions
Session Co-Chairs:
Pierre Bienvenu, Ogilvy Renault LLP, Montreal
Sergio Sanchez Sole, Garrigues, Barcelona
Speakers:
Guy Harles, Arendt & Medernach, Luxembourg
Markus Koehnen, McMillian LLP, Toronto
Wolfgang Peter, Python & Peter, Geneva
Marco Schnabl, Skadden, Arps, Slate, Meagher & Flom LLP,
New York
Martine Turcotte, BCE Inc, Montreal
Damien Zoubek, Cravath Swaine & Moore LLP, New York

A

t the outset of this joint session
between the Arbitration
Committee, the Corporate
Counsel Forum and the Litigation
Committee, the co-chairs outlined the
session’s topics of discussion:
• the binding nature of letters of intent, and
non-disclosure, standstill and exclusivity
pre-merger arrangements;
• the impact of third-party challenges;
• the utility of material adverse change
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(MAC) clauses and breach of sellers’
covenants and representations; and
• deal protection measures and termination
rights with reference to price adjustments.
Damian Zoubek commenced the discussion
with an introduction to Letters of Intent.
Letters of Intent, he explained, essentially
establish the framework for discussion
between parties to mergers and acquisition
(M&A) transactions. The issue at hand during
this session was the form and content of a
Letter of Intent. The points to consider were:
• whether the Letter of Intent should be
detailed or not;
• that there is no real specific format to a
Letter of Intent; and
• that, in drafting a Letter of Intent,
practitioners should strike a balance and,
in general, seek a middle ground where
the language is neither too detailed nor
overtly bereft of details such that it could
contribute to a dispute.
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Mr Zoubek stressed that some of the basic
conditions in a Letter of Intent include
the requirement to have due diligence and
letters of approval. In addition, practitioners
should consider issues of disclosure and the
requirements arising therefrom, as well as
social issues. He mentioned that whether a
Letter of Intent is binding depends to a large
extent on its particular terms of the Letter of
Intent.
Mr Zoubek explained that Letters of Intent
have some benefits, including establishing:
(i) a common framework, (ii) key issues, (iii)
a timetable for discussions, (iv) credibility,
and (v) a framework of comparison. Among
the disadvantages of a Letter of Intent is
that it may be interpreted differently by the
relevant parties, and can be utilised as the
basis to institute an action, be it in the courts
or by way of arbitration. This is the inherent
problem with having a Letter of Intent.
Marco Schnabl stressed that the nonbinding nature of Letters of Intent is the
principal issue from a litigation perspective.
In this regard, drafters of Letters of Intent
must be aware of the choice of law. US courts
look at the detailed nature of the terms of
Letters of Intent, and the provisions of the
Letter of Intent in the event the proposed
transaction does not materialise. Mr Schnabl
took the view that the less the court has
to guess what the proposed deal involves,
the more likely it is to find that the Letter
of Intent is binding. There is, therefore,
a distinct possibility that courts would
conclude that there is a contract between the
prospective buyer and prospective seller or
target company. In essence, the more detailed
the Letter of Intent, the more likely there is
an enforceable agreement.
Discussing this issue further, Markus
Koehnen was of the view that while Letters of
Intent need a certain level of detail, drafters
should consider certain relevant qualifying
phrases such as ‘subject to agreement’. It is
possible to have a detailed Letter of Intent
and prevent it from being viewed as binding,
depending on the particular language used.
One could, for instance, expressly state that
the Letter of Intent is ‘not a final and binding
agreement’.
In giving the civil law perspective, Guy
Harles stated that the problems highlighted
by Mr Zoubek and Mr Schnabl were the same:
a Letter of Intent is a binding agreement,
provided there is an intention to negotiate
in good faith. At this juncture, the debate
focused on what is meant by ‘good faith’.

Wolfgang Peter shared his experience of
an arbitration in which a tribunal had to
consider the notion of good faith as, in
reaching its decision, it ultimately looked at
the background of the case, the nature of
the negotiations, the drafts prepared by the
relevant solicitors and the conduct of the
parties. The underlying point established
from the discussion on this point was that in
common law jurisdictions, the requirement
of good faith is not prevalent as in civil law
jurisdictions. The conclusion of the panel
was that Letters of Intent essentially provide
parties with a level of comfort regarding
the basic structure and framework for
negotiations in a transaction.
On the issue of disclosure requirements
insofar as letters of intent are concerned,
Pierre Bienvenu indicated that in the US,
receipt of a Letter of Intent triggers a
disclosure requirement. Martine Turcotte
shared her experience as general counsel
and stated that in Canada the position
was different, and one need not provide
disclosure. Ultimately, she was of the view that
practical considerations arose in deciding
whether the target company should make
the relevant disclosure, having regard, for
example, to its employees and the franchise
of the business concerned.
The discussion then shifted to the session’s
second topic: third-party challenges where
Party A and Party B have reached a closing
agreement in which a Letter of Intent has
been signed and agreed.
Mr Koehnen began by identifying parties
who may make such challenges: competitors,
bondholders/stakeholders and shareholders.
He stated that the basis for challenges is to
secure a tactical advantage, especially when
dealing with a competitor. The primary
concern of bondholders is value or price. A
challenge would therefore be forthcoming if
the value of the deal was, in the bondholders’
view, too low. Mr Koehnen pointed out that
the general mechanism for such a challenge
would be in the form of challenges pertaining
to the conduct of the directors, independent
or otherwise, or in the form of a shareholders
rights action.
Insofar as the first mode of challenge vis-à-vis
directors are concerned, directors would be
the subject of a claim for breach of their duties
and/or fiduciary obligations or even a claim of
negligence. The challenges could be focussed
specifically on (i) an alleged inaction on the
part of the directors in canvassing the market
for other bidders, (ii) terms of a proposed
arbitration NEWSLETTER
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deal such as break-up fees, or (iii) selling off
the crown jewel of the target company at an
undervalued or discounted price. In discussing
the role of the court in such instances, the
consensus reached by the panel was that where
directors act in good faith and in the best
interest of the company, courts would generally
not interfere and not seek to second guess the
board’s decision. In this regard it is imperative
that a court determining such a dispute is
practical in its approach and applies some
form of business judgment.
Ms Turcotte cited the example of the
Bell Canada case, in which a challenge took
nine months to be resolved and went to
three levels of the court system. Her view
was that a company’s board of directors is
generally presumed to ‘do the right thing’
and will ultimately be concerned about
the stakeholders, that is, the shareholders.
Mr Schnabl explained that in the US, the
protections of the ‘business judgment rule’
were conditioned on the board acting on a
fully informed basis and solely in the interest
of the corporation, or satisfying, as these are
known, the duty of ‘care’ and the duty of
‘loyalty’. Once a board of a target company
has decided to sell, the court, reviewing
the board’s actions, will consider whether
the board has exercised due care (was fully
informed) and acted in good faith (acted
solely in the interests of the corporation). If
the court is thus satisfied, then there is the
need to ascertain whether the directors took
steps to maximise the income or value to
shareholders. Mr Peter was of the view that
price, however, is not the only consideration.
He noted an example of a company that
sold to a bidder even though the bidder’s
price was lower. In determining value to
shareholders, the board of directors must also
consider certain ‘softer’ issues.
In concluding the discussion on this issue,
Damien Zoubek referred to the Revlon rule in
the US, which requires that a board maximise
value for shareholders when it has decided
to sell the company. In those circumstances,
the law may require the company that has
entered into an agreement with one bidder to
be able also to then consider another bid if the
second bid is at a higher price. The ability to
do so is premised on the existence in the first
agreement of what is known as a ‘fiduciary out’,
which are clauses that expressly permit a board
to consider alternative bids if, in the exercise
of its business judgment and with the advice
of counsel, a failure to do so would constitute
a breach of the board’s fiduciary duties. Of
16

course, the right to exercise such ‘fiduciary
out’ can be conditioned on the payment to the
first bidder of ‘break up’ fees or other types of
compensation that then will be absorbed by the
third party making the higher bid, if that second
bid is indeed accepted over the first one. The
third party cannot sue the target company later
for the recovery of the increase in the price.
There is no opportunity for the third-party
bidder in the US to recover the break-up fee.
On the session’s next topic, pertaining to
Material Adverse Change (MAC) clauses,
Martine Turcotte began by making the
following points:
• Case law on MAC clauses is extremely
fact- and language-specific, making court
decisions on these clauses difficult to
predict;
• A broad MAC clause may not always provide
the protection the buyer or lender is
seeking;
• Unless drafted to cover objectively
identifiable facts, for example a ten per
cent fall in market share, enforcing a MAC
clause can be difficult;
• In terminating the agreement pursuant to a
general MAC clause, a buyer runs the risk of
being sued for wrongful repudiation of the
contract;
• A general MAC clause should be relied
upon to give leverage in renegotiating
the contract rather than as a means to
terminate the contract. For instance, if
a buyer has a strong claim for invoking
a MAC clause before completion, the
parties can renegotiate the purchase price
downwards. The seller may prefer to close
the transaction at a lower price rather than
sue the buyer for damages. Uncertainty
as to whether a MAC has occurred is also
often a strong incentive for borrowers and
lenders to reach an understanding rather
than to seek judicial redress; and
• Where a buyer or lender wishes to protect
itself from a specific event, this should be
inserted as a separate condition rather than
seeking to rely on a general MAC clause.
Mr Harles, in dealing with the civil law
position, pointed out that MAC clauses are
foreign to civil law jurisprudence. In taking
the discussion further, he argued that one
need not be too specific when drafting MAC
clauses, because if the clause is too precise
it might preclude a particular change in
circumstance which would render the MAC
clause unworkable. Ultimately, it is best left
for the courts to interpret when a MAC clause
comes into effect.
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Mr Zoubek stated that the enforceability
of a MAC clause depends on the other
representations contained in the agreement.
In the state of Delaware, for instance, there
are no decisions on MAC clauses, and a buyer
should therefore not place too much reliance
on a general MAC clause. Mr Koehnen
echoed Mr Zoubek’s views but did stipulate
that one must be careful to distinguish
between a warranty and a MAC clause.
The panel was of the view that a MAC
clause should not define materiality, and as a
buyer it is best not to rely primarily on a MAC
clause to enforce one’s rights. It is far better
to rely on representations or warranties.
In the final topic for the session on price
adjustments, Mr Peter started the discussion
with the notion of fixed prices and their
detriment. He referred to the purchase price
adjustment process (PPA) that is commonly
used in M&A contracts. The PPA provides
a mechanism to calculate and adjust for
changes in the financial condition of the
business between the date when the parties
agree on the basic terms, such as price (the
‘target date’) and the date the transaction
actually closes (the ‘closing date’). The
change in the business’ financial condition
is measured by calculating the change in
working capital or some other short-term
accounting measure between the target date
and the closing date. The function of the
PPA is to adjust for the net effect of changes
to accounts receivable and accounts payable,
among other routine fluctuations in the
financial condition of the acquired business
during the due diligence and negotiation
period.
If the change is positive (ie, working
capital increases), then the purchase price is
increased commensurately to give the seller
the benefit of this increase. If the change is
negative, the price is decreased.
The panel noted that the following
principles should be considered in
connection with price adjustments:

• Disputes may arise where parties disagree
as to the proper accounting procedure
to adopt to calculate price. Even in
circumstances where the parties agree as
to which accounting principles are to be
used in the calculation of working capital,
the application of such principles is not an
exact science. In many cases, management
will be required to make estimates and
judgments, which may vary among
reasonable management teams, and may
very well lead to irreconcilable differences
that resist even the most careful drafting.
• The prudent party should anticipate
disagreement and ensure that it
understands, and has paid adequate
attention to, the process to be used
to resolve any dispute over the final
adjustment calculations. In particular, the
agreement should address such issues as
access to the other party’s work papers,
whether a party can revise its calculations
once submitted, any limits on the scope of
the accountants’ inquiry and responsibility
for the costs of the process.
• Regarding the requirement to ensure that
the relevant expert is appointed to resolve
any dispute as to the price, it is imperative
that the expert be given the relevant
information to make a proper valuation and
should deal with the accounting concepts.
The role of the expert differs across
jurisdictions. In France, for instance, the
expert is accorded more freedom while in
Belgium the parties need to provide for the
role of the expert.
• As a general rule, price adjustment clauses
based on changes in working capital are
common in M&A transactions, but they
are not a ‘boilerplate’ that can be lifted
straight from a form document. These
provisions require the careful attention of
the principals as well as their respective
accounting and legal advisors. Without such
a team effort, they can become a trap for
the unwary buyer or seller.
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Third parties in arbitration:
what are the limits?
Session Co-Chairs:
Henri Alvarez QC, Fasken Martineau DuMoulin LLP,
Vancouver
Carole Malinvaud, Gide Loyrette Nouel, Paris
Speakers:
Gabriela Alvarez Avila, Curtis Mallet-Prevost Colt &
Mosle LLP, Mexico City
Yas Banifatemi, Shearman & Sterling LLP, Paris
Bernard Hanotiau, Hanotiau & van den Berg, Brussels
Jean E Kalicki, Arnold & Porter LLP, Washington DC
Noah Rubins, Freshfields Bruckhaus Beringer LLP, Paris
Jorge E Vinuales, Lévy Kaufmann-Kohler, Geneva

T

he session addressed recent
interventions by third parties in
investor-state disputes. The topic was
introduced by Carole Malinvaud who
commented that consensual and confidential
arbitration is a thing of the past. Access has
now been granted to what had previously
been considered a private forum. Ms
Malinvaud noted that there is no consensus
as to the applicable rules or approach to be
taken to limits of third parties in arbitration.
Jorge Vinuales discussed the role of
amicus curiae in investor-state arbitrations.
Mr Vinuales noted the distinction between
disputing and non-disputing parties. The
former includes all parties bound by the
subsequent award and the latter are true third
parties such as non-party state interveners
or non-governmental organisation (NGO)
interveners as amicus. He described
precedents in World Trade Organization
(WTO) cases, North American Free Trade
Agreement (NAFTA) cases and human
rights cases where the approaches have
ranged from conservative to progressive. Mr
Vinuales described the case of Methanex v
United States in which the tribunal ruled that
it had the power to authorise amicus briefs
under Article 15(1) of the applicable version
of the UNCITRAL Rules. However, because
the UNCITRAL Rules require the consent of
both parties to any outsider’s participation
in the actual hearings and access to party
submissions, the extent of intervention was
confined to the submission of written briefs.
Mr Vinuales next referred to the NAFTA
arbitration between the United Parcel Service
and Canada, which ruled that amicus briefs
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would be restricted to public interest issues
and would not extend to jurisdictional
challenges to the tribunal. Another NAFTA
tribunal under the UNCITRAL Rules in
Glamis Gold v USA accepted applications
for intervention pursuant to guidelines in
the Free Trade Commission Statement of 7
October 2003.
Mr Vinuales then reviewed amicus
interventions under the ICSID Rules in Suez
v Argentina, Biwater Gauff v Tanzania and
Foresti v South Africa. In summary, these cases
accepted amicus briefs but limited access to
party documents and provided for no access
to the hearings without party consent. The
main concern raised in each case was the
distinction between non-parties and parties.
Jean Kalicki addressed her experience as
lead counsel to Hungary in two ICSID cases
under the Energy Charter Treaty, in which
the tribunals granted a request from the
European Commission to make a written
submission on the interpretation of the
Energy Charter Treaty.
Ms Kalicki first drew a distinction between
bilateral investment treaties, or BITs, and
multi-lateral investment treaties, and then
asked whether it is relevant if the applicant
intervener is a signatory to the investment
treaty, albeit not a party to the dispute. She
raised the question of whether intervention
should be allowed if there is no direct interest
in the dispute, such as a case where neither
of the parties raises issues of European
Commission law. In addition, she questioned
whether an amicus brief should be treated by
a tribunal in the same manner as an expert
report on applicable law. Ms Kalicki noted
that amicus submissions are generally not
treated as evidence.
Ms Malinvaud raised additional questions
on three subjects: (i) cultural differences;
(ii) the underlying rationale; and (iii) the
public interest involved. First, Ms Malinvaud
commented on the difference between
common law and civil law systems. Civil law
systems have a lesser recognition of amicus
intervention because judges generally
settle individual disputes and do not create
precedents, while common law systems
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recognise much more frequent interventions
by amicus curiae. Ms Malinvaud also noted
that in most civil law countries, the state has a
presence in the courtroom to assert its view.
Ms Malinvaud mentioned four factors
potentially underlying third party
participation: (i) transparency; (ii) better
informed decisions; (iii) better accepted
decisions; and (iv) harmonisation of the
process. She questioned whether the public
had much interest in particular disputes,
thus questioning transparency as an
underlying rationale. She also questioned
whether decisions would be better informed
or better accepted, especially when some
NGO interveners might take very extreme
positions. Finally, she expressed doubts about
whether harmonisation is really a goal of
arbitration.
Regarding public interest, Ms Malinvaud
was of the view that the public is served by the
state, not by other third parties. She noted
that there may be an international public
interest in cases that involve, for example,
First Nations. On this issue, she questioned
whether the interests of NGOs and the
interests of the public are always in line with
one another.
The questions raised from the audience
on these matters of principle focussed on
due process issues that arise with third party
interventions. Henri Alvarez noted the uneasy
relationship between commercial arbitration
and investor arbitration. He further noted
that the state does not speak for everyone,
particularly in the example of the European
Commission which is a supranational
organisation. Others referred to the
distinction between investor arbitrations,
which are a matter of public international
law, and commercial arbitrations, which are
made consent-based. Ms Kalicki commented
that under rules which contemplate amicus
interventions, it is the interests of the tribunal
in having additional information before
rendering a decision that are relevant, and
not any general public interest.
The second half of the session dealt with
practice and procedure. Bernard Hanotiau
discussed the practical impact of third party
intervention and commented on its benefits
and detriments. Benefits include increased
procedural legitimacy and the substantive
quality of awards, while detriments include
increased costs, loss of confidentiality and
the politicisation of disputes. He noted
that tribunals try to strike a balance when
deciding whether to permit any third party

participation.
Mr Hanotiau then commented on the
procedural rules employed to admit amicus
briefs, such as Article 15 of UNCITRAL and
Rule 44 of ICSID. Rule 37 of the new ICSID
Rules now requires that submissions be filed
with the request for intervention, and the
parties are given the opportunity to comment.
Rule 37 allows a tribunal to permit a nondisputing party to file a written submission on
an issue which will assist the tribunal if there
is a significant interest and there will be no
disruption or prejudice.
Mr Hanotiau raised other questions
regarding the extent of access to the record
and the scope of submissions. He noted that
the ICSID Rules do not address these issues,
while the Free Trade Commission requires
concise submissions that will settle a precise
issue within the scope of the dispute. Under
UNCITRAL and ICSID, it is common to
limit the length and to restrict the content
of submissions. Interventions are confined
to broad policy issues. There should be no
comment on any decisions of fact or law to be
taken by the tribunal.
Mr Hanotiau noted that most rules,
including ICSID, mandate that participation
at the hearings is possible only if the parties
agree or do not object. However, he noted
that some treaties do provide for amicus
curiae to attend regardless of the parties’
objection, citing Article 38 of the Canada
Model BIT. Finally, Mr Hanotiau commented
that, in practice, tribunals may not even
comment on third party submissions when
making a final award.
Gabriela Alvarez Avila, who formerly was
counsel with ICSID, addressed the evolution
of interventions by states party to treaties.
The first step in the evolution was the
acceptance of submissions regarding treaty
interpretation in NAFTA cases. She noted
concerns about the dynamics of the hearing
process, especially where a state intervener
does not file a written submission and only
makes an oral presentation. She noted that
third parties bring an important perspective
to NAFTA cases, different from that of the
disputing parties. Ms Alvarez Avila noted that
third party intervention had achieved greater
transparency. Previously, transparency had
been accomplished only through publication
of decisions.
The competing concerns to be considered
by the tribunal are transparency and
confidentiality. Without the agreement of the
parties, tribunals must proceed on a case-byarbitration NEWSLETTER
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case basis considering the particular facts and
the public interest.
Noah Rubins examined the benefits and
costs of third party interventions. Mr Rubins
noted that the issue of transparency first came
up in 2002 in the Loewen case. There was
public concern that investment arbitrations
were an end-run around democracy. He
commented that the term ‘transparency’ is a
loaded term, preferring to characterise the
issue as one of openness. He noted that there
are different kinds of openness, including
pre-award openness and access to briefs in the
hearings, post-award openness and access to
briefs, the hearing record and the decision
itself.
Mr Rubins noted three primary benefits.
The first benefit is the closing of the
democracy gap. In this respect, he noted
that arbitration fits poorly with public
international law. The second benefit is that
amicus briefs may help paint the full picture
in circumstances where there would otherwise
not be enough information for the tribunal
to properly resolve the dispute. The third
benefit is harmonisation of jurisprudence
with openness, which helps subsequent
international tribunals render decisions
consistent with previous awards. Mr Rubins
questioned whether consistency could really
be achieved. He commented that conflicting
decisions are rendered despite a great deal of
access to final awards that already exist.
Mr Rubins noted that the most significant
cost of third party intervention is the repoliticisation of investment cases, and, in his
view, subjecting disputes to public opinion.
The danger is that publicity could lead to
nuisance settlements on the one hand, or
on the other, bureaucratic reluctance to
settle. The second danger in third party
interventions is the potential for increased
time and expense. The costs of responding
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to submissions from third parties, which
include both increased lawyer time and
increased tribunal time, must be borne by the
parties and not by the interveners. The third
detriment was described as de-harmonisation
in procedural mechanisms. As the ICSID
Rules are unique, this dynamic could lead to
a strategic choice of ICSID over UNCITRAL
Rules.
Mr Alvarez posed a question to Mr
Hanotiau as to whether it is worth spending
time worrying about amicus interventions. Mr
Hanotiau commented that he had not seen
much new information in amicus submissions,
and that they were often not addressed
in the final decision. Ms Alvarez Avila,
however, noted that the failure of a tribunal
to specifically address the submissions did
not mean that the tribunal did not consider
the submission. Ivan Whitehall commented
that an amicus such as a trade union may
offer a perspective different from that of
a government. Another speaker from the
floor took a negative view of the feature of
the ICSID Rules permitting contributions
from third parties with no knowledge of
the hearing record. The speaker asked
how one can contribute to a debate about
which one knows nothing. John Townsend
commented that amicus briefs are a safety
valve to let interest groups have a voice.
Louise Barrington noted that non-disputants
in NAFTA proceedings generally have access
to pleadings, and that in ICSID proceedings
tribunals have come to realise the importance
of this access for third parties, even if in a
redacted form. Another commentator noted
that investors have a strategic advantage in
choosing rules that provide more or less
openness. Noah Rubins replied that the
normative content of ‘transparency’ may
force a party’s position on openness.
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T

he delegates who woke up early
to attend this session were not
disappointed, as Richard Kreindler
gave an interesting and didactic
presentation on the revised IBA Rules on
the Taking of Evidence in International
Arbitration, adopted by a resolution of the
IBA Council on 29 May 2010.
In his introduction to the session, Guido
Tawil announced that the Revised Rules were
one of the Arbitration Committee’s major
achievements in 2010. The 1999 version
of the Rules had gained wide acceptance
worldwide, but needed revision. For that
purpose, the Committee set up the IBA
Rules of Evidence Review Subcommittee,
chaired by Mr Kreindler. After delivering its
work in 2009, the Subcommittee called for
a public consultation that attracted over 150
comments from IBA delegates, which were all
taken into account in the reviewing process.
The new version of the Rules has already
been translated into seven languages, and is
currently being translated into Arabic, Greek,
Portuguese, Russian, and Turkish.
David Rivkin (Debevoise & Plimpton, New
York), a member of the original working party,
then spoke briefly about the preparation of
the Rules in 1999. At that time, he recalled,
the field of international arbitration
was growing rapidly, new parties were
participating, and the Committee sensed
that a new set of tools for the taking of
evidence would be useful. Mr Rivkin said that
he wished the working party had recorded
the lively debates it had had at the time,
especially concerning the issues of disclosure
and the production of documents. He also
remembered that when the 1999 Rules were
approved, the Committee heard considerable
criticism denouncing the Rules as reflecting

too much of a common law approach. The
irony was that only three of the 16 members
of the working party came from common law
jurisdictions.
After the introductory remarks, Mr
Kreindler began by restating the maxim
that guided the Review Subcommittee
throughout its work: ‘if it is not broken, do
not fix it’. He focused his presentation on
some important areas of the Rules that were
modified, rather than proceeding through
every single rule. The main topics included
good faith, consultation on evidentiary issues,
requests for production and the production
of documents, requests for evidence from
third parties, appearance of fact witnesses
and experts at evidentiary hearings,
expert reports, exclusion from evidence or
production, and evidentiary privilege.
The first significant change to the Rules
was the inclusion in preamble 3 of an express
principle that ‘each Party shall act in good
faith’. This idea was to inform the entirety of
the IBA Rules. Although the Rules already
contained an implied obligation of good
faith conduct by the parties, the Review
Subcommittee concluded that there should
be an express mention of the principle. By the
same token, new Article 9.7 gives the Arbitral
Tribunal the authority to take the conduct
of a party into account when assigning the
arbitration costs, if it determines that such
party ‘has failed to conduct itself in good faith
in the taking of evidence’.
A second important modification to the
Rules was the addition of a meet and consult
provision in the new Article 2. According
to Article 2.1, the Arbitral Tribunal shall
consult with the parties at an early stage of
the proceedings, inviting them to consult
each other with the goal of ‘agreeing on an
efficient, economical and fair process for
the taking of evidence’. This mandatory
consultation process may address the scope,
timing and manner of the taking of evidence,
including the menu listed in Article 2.2, such
arbitration NEWSLETTER
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as the preparation and submission of witness
statements and expert reports, the taking of
oral testimony, the level of confidentiality
protection to be afforded to evidence, and
the conservation of resources in connection
with the taking of evidence – the so-called
green provision. Moreover, new Article 2.3
encourages the Tribunal to make preliminary
determinations on evidentiary matters, an
idea that was in the preamble of the Rules
and has now been shifted to the body of the
Rules. The goal is to avoid unnecessary work
later in the proceedings which turns out to be
neither relevant nor material to the case.
Mr Kreindler also commented on new
provisions concerning the production of
documents. Article 3.12(b) sets a default
form of production of electronic documents,
which shall be submitted ‘in the form
most convenient or economical to it that is
reasonably usable by the recipients’, unless
otherwise agreed by the parties. He noted
that, as this provision demonstrates, the
Rules are agnostic about electronic discovery.
Article 3.14, which is also completely
new, expands the bifurcation of taking of
evidence to encompass not only witnesses,
as in the original text, but also documents.
The Arbitral Tribunal may ‘schedule the
submission of Documents and Requests to
Produce separately for each issue or phase’
of the arbitration. Finally, revised Article
3.13 expands the confidentiality protection
to cover documents submitted in support
of a party’s own case and submitted by
non-parties. This provision also gained an
exception for standard cases, reflecting the
practice already in use under some rules and
national laws, namely, a party may disclose
documents if required to ‘fulfill a legal duty,
protect or pursue a legal right, or enforce
or challenge an award in bona fide legal
proceedings’. Mr Kreindler pointed out
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that the 2010 version of the Rules takes no
position as to the confidentiality of nondocumentary evidence, and parties must
therefore resort to other rules to determine
the level of confidentiality that would apply.
Mr Kreindler also explained an important
change in the rule concerning the
appearance of fact witnesses and experts at
the evidentiary hearing. Old Article 4.7 was
excluded and substituted by new Article 8.1,
which sets a default rule of non-appearance,
unless the Arbitral Tribunal or any party
requests that a fact or expert witness appear
for testimony. Furthermore, the new text
allows for the appearance of any witness by
videoconference. Mr Kreindler reasoned
that the Subcommittee’s goal in making this
change was to shorten the length of hearings
when possible.
Finally, Mr Kreindler presented the new
rule concerning privilege. Article 9.2(b) of
the 1999 IBA Rules provides for the exclusion
of evidence based on privilege, but gives no
guidance as to the applicable privilege. In
response to demand from practitioners, new
Article 9.3 provides more specific guidance
on the application of legal privilege in the
context of consenting or objecting to the
production of evidence. In that regard, the
Arbitral Tribunal may take into account
issues such as settlement or without-prejudice
privilege, the expectations of the parties
and their advisors, waiver, and the need to
maintain fairness and equality between the
parties.
Judith Gill remarked that the revised
Rules were a landmark achievement for the
Committee and welcomed further feedback
from the delegates, which had been very
positive to date. She also reinforced her
hope that the 2010 Revised IBA Rules would
become a useful addition to the community’s
arbitration docket.
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T

he investment treaty arbitration session
addressed six discrete threshold issues
in investment treaty arbitration.
Martina Polasek presented a helpful
primer on the ICSID registration process.
Article 36 of the ICSID Convention requires
the Secretary General of ICSID to register
a request for arbitration ‘unless he finds,
on the basis of the information contained
in a request, that the dispute is manifestly
outside the jurisdiction of the Centre.’ Ms
Polasek emphasised that drafters of the ICSID
Convention were careful in drawing a line
between the powers and functions of a tribunal
to rule on jurisdiction, on the one hand, and
the powers of the Secretary General in the
screening process, on the other. She dismissed
the notion that registration is an endorsement
by the ICSID Secretariat of the requesting
party’s jurisdictional assertions, or even an
endorsement of the merits of the claim. She
noted that the drafters of the ICSID Convention
specifically rejected an approach in which the
Secretary General would confirm or verify that
prima facie jurisdiction has been established
by the requesting party. She explained that the
primary goals of the limited screening power
were to avoid misuse of the Centre’s facility
as a means to embarrass or pressure a party
– particularly a state – which might not have
consented to submitting the dispute to ICSID,
and to provide a safeguard against the waste of
time and money that would result from ‘setting
the machinery in motion’ for cases manifestly
or obviously outside the jurisdiction of ICSID.
Ms Polasek peppered her lucid presentation
with some interesting statistics. For example,
during the 45 years of the ICSID’s existence,
ICSID has refused registration of only 13

requests, and only two for manifest lack of
an investment. Finally, Ms Polasek explained
that ICSID has streamlined the registration
procedure, setting short time limits for
responses from requesting parties to questions
from ICSID, such that reviews are now finalised
in less than a month, on average.
Roberto Aguirre Luzi addressed ‘forkin-the-road’ provisions and, specifically,
the different standards that tribunals have
adopted to determine whether a claim in an
investment arbitration is precluded by earlier
related proceedings. Mr Luzi traced what he
characterised as the three different standards
that have been applied by various tribunals:
the ‘fundamental basis of the claim’ test
(originating in the 1902 Woodruff case); a test
focusing on the relief sought in the competing
fora (exemplified by Genin v Estonia); and
the triple-identity test (applied, for example,
in the Occidental and Pey Casado cases). He
then queried whether the recent decision in
Pantechniki v Albania, in which the arbitrator
denied certain claims based on the investor’s
lawsuit in the courts of the host state, created
a more liberal standard for the application
of a fork-in-the-road provision, which would
be more difficult for claimants to overcome.
Mr Luzi concluded that it did not. In his view,
the case demonstrates the importance of the
facts, and is an example of the investor actually
bringing the same claim in both the local
proceedings and the international forum.
Mr Luzi finished with sound advice
to avoid the trap of a fork-in-the-road
provision, including splitting local claims
and international claims between local and
parent companies, being careful to avoid
international law issues in the local courts,
carving out international/BIT claims from
the dispute resolution clause of a contract,
filing the investment claim as soon as possible,
and avoiding a request for the same relief in
the two proceedings.
Todd Weiler analysed mechanisms by which
respondents seek ‘the quick exit’ from the bind
of investor-state arbitration, namely preliminary
objections and summary dismissal proceedings.
Mr Weiler contrasted the applicable rules and
practice in arbitrations under the auspices
of the ICSID, UNCITRAL and Dominican
Republic-Central American Free Trade
Agreement (DR-CAFTA). Focusing on ICSID
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Rule 41(5) concerning summary dismissal,
adopted in 2006, he opined that it was difficult
to discern (from the several issued decisions)
a clear test for what it means for a claim to be
‘manifestly without legal merit’, especially with
regard to how disputed issues of fact should be
addressed. With tongue (only partly) in cheek,
Mr Weiler said that it seemed that tribunals
were denying summary dismissal where it was
simply ‘too complicated’ to decide the issue.
He presented ad hoc arbitration under the
UNCITRAL rules as a way to avoid summary
dismissal (although this view was challenged by
a comment from the floor), and concluded that
the ‘dawning of the inevitability of bifurcation’
(in both ICSID and DR-CAFTA arbitrations)
might drive an increasing number of investorstate disputes to ad hoc arbitration.
Marinn Carlson explored factors that
determine whether the issue of illegality
or corruption related to an investment is a
threshold issue of jurisdiction or admissibility,
or is rather a merits issue. Ms Carlson explained
that where the applicable treaty requires that
investments be made ‘in accordance with
law’, or some equivalent provision, tribunals
have held that the issue goes to jurisdiction or
admissibility. For example, in the Inceysa case,
the tribunal held that since such an express
provision limited the consent of the host
state (El Salvador) to arbitration concerning
the protection of investments made lawfully,
the tribunal did not have jurisdiction to
consider the claim in circumstances where
the investment was held to have been made
fraudulently. Ms Carlson next turned to
cases where the applicable treaty is silent on
legality. In such cases, she proposed that the
determination turns on whether the alleged
fraud or other illegal conduct took place in
the making of the investment, in which case
illegality should be a threshold issue, or only
after the investment was made, in which case it
is likely an issue for the merits. She left open the
possibility that allegations of misconduct later
in the timeline could be raised as an objection
to jurisdiction or admissibility, but that practical
considerations (issues of proof, etc) would likely
counsel against that approach.
Andrew Newcombe turned the discussion
from illegality to labelling, explaining the
contours of a tribunal’s deference to the
claimant’s characterisation of its claims. The
bottom line is that a claimant’s labelling or
‘dressing up’ of its claim as a breach of the
treaty is insufficient. Citing various cases,
Mr Newcombe established that while it is
for the claimant to formulate its case as it
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sees fit, labels must give way to an objective
evaluation of jurisdiction by the tribunal. The
tribunal conducts this evaluation by ensuring
that specific facts necessary for establishing
jurisdiction are proven, and that the facts
underlying the claim, as alleged by the claimant,
fairly raise questions of breach of a provision
of the treaty. Mr Newcombe showed that this
prima facie test regarding violation of the
treaty, as established in venerable International
Court of Justice (ICJ) jurisprudence, applies
in investor-state arbitration. For the more
particularised grant of jurisdiction under
NAFTA, whose Article 1116 refers to arbitration
of a claim ‘that another Party has breached an
obligation’ under specific provisions of NAFTA,
Mr Newcombe highlighted relevant decisions
that establish that the tribunal may establish its
jurisdiction at the jurisdictional stage without
a definitive interpretation of the substantive
provisions relied on by the claimant.
The session concluded with a rousing
presentation by Juan Fernández Armesto on
most-favoured nation, or MFN, clauses in
investment arbitration. Before assessing how
the current situation surrounding MFN clauses
arose, Mr Armesto referred to the ‘medieval
origins’ of MFN clauses, suggesting that MFN
clauses were a positive feature since they
obviated the need to renegotiate treaties and
promoted equality in the treatment of states.
He noted, however, that parties – inexplicably
– simply ignored the MFN clause for what he
characterised as the ‘long night’ between 1960
and 2000. This long night, he said, was then
interrupted by ‘three flashes’: (i) Maffezini
(which accepted the application of the MFN
clause, but with obiter dicta concerning when
MFN clauses would not apply to the disputesettlement provisions of a treaty); (ii) Plama
(which declined to apply an MFN clause
to expand the scope of a BIT’s arbitration
provision); and (iii) Rosinvest (which favoured
a case-by-case analysis in which the specific
MFN clause at issue must be construed).
Mr Armesto considered it salutary that on
this complex issue the Rosinvest tribunal wrote
that ‘it is the primary function of this tribunal
to decide the cases before it, rather than
developing further the general discussion on
the applicability of MFN clauses’. Mr Armesto
concluded with a summary of the current
state of affairs regarding the permissible and
impermissible applications of an MFN clause,
wondering why it was so rare for investors to use
such clauses in their most direct and obvious
application, namely to seek more favourable
substantive treatment based on another treaty.
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T

his year’s ‘hot topics’ session was
chaired by Mark Friedman and
Eduardo Zuleta. Mr Friedman opened
the session with an introduction,
followed by Mr Zuleta who asked whether
there are too many rules, rule revisions,
guidelines, surveys, and proposals in
international arbitration today. Mr Zuleta
mentioned that there are some who say
arbitration increasingly resembles litigation
and wonder whether all of these changes are
required and whether arbitration has become
more procedure than substance.
The session’s first speaker was Stephen
Drymer. He began with a well received
comment about instructions by the men’s
toilets at the Vancouver conference, which
cautioned that the water was not drinkable,
and asked whether we in fact need to be told
such information, drawing an analogy with
arbitration and the proliferation of rules and
guidelines. Mr Drymer referred to the new rules
and rule revisions presently underway as well as
the proliferation of arbitration soft law and cited
the pace as impressive but perhaps oppressive.
He quoted an unnamed senior arbitrator, who
said: ‘Do we really need all this?’
Mr Drymer proceeded to talk about
the UNCITRAL Working Group and
the discussion that led up to the revised
UNCITRAL Rules, referencing the issues
of confidentiality and transparency. In
the context of treaty-based arbitration, Mr
Drymer said that one of the hot topics is
whether such issues are better dealt with
in treaty negotiations or by parties and
the arbitral tribunal in the course of an
arbitration. He asked whether the arbitration
community is over-regulating itself, saying
there seems to be traction to this question.

He asked whether it is feasible and desirable
to continue down this path or whether the
rules should be tailor-made for each case. Mr
Drymer concluded by asking whether we have
created a panoply of structures that somehow
misses the point about what international
arbitration is meant to be.
Jennifer Kirby followed, focusing on the
ICC Rules revision and changes to the Court
of Arbitration for Sport, or CAS, statute. Ms
Kirby is on the task force conducting the ICC
Rules revision and said that the two main
themes have been multiparty arbitration
and arbitrator empowerment. On multiparty
cases, she cited the increasing number of
multipolar cases, with more than two sides
to a dispute, whether because of diverging
respondents or a desire to join a third party.
She discussed the potential for revised rules
to create greater flexibility in a multipolar
context and noted that it would affect the
costs of arbitration because the current costs
system is based on a two-sided arbitration.
On arbitrator empowerment, Ms Kirby noted
that representatives of arbitration users are
participating in the work of the task force
and that in-house counsel are very sensitive to
effective ways to reduce time and cost. While
the ICC Rules already give arbitrators broad
powers, she said that one of the revisions
being considered is to give arbitrators further,
more specific powers in dealing with requests
that would drive up the time and costs of
arbitration.
Ms Kirby then turned to changes to CAS
statute 18, which bars CAS arbitrators from
acting as counsel in CAS arbitrations. She
noted that sports arbitration is a small
community and has two distinct groups –
sports federations and athletes. The sports
federations are repeat users of the CAS.
Decisions are public and are of persuasive
value. When counsel represents either
federations or athletes on a regular basis,
serving as an arbitrator is problematic.
This change to the statute limits the pool
of available counsel and arbitrators in
CAS arbitration. Ms Kirby noted that the
concerns that lead to this change do not
apply in commercial arbitration where there
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is a far greater pool of potential arbitrators
and counsel, the parties are not in a distinct
camp and decisions are not published. She
noted that the limited pool is more of an
issue in ICSID arbitration where there is a
relatively restricted community who regularly
do this kind of work; there is a suggestion
of pro-investor and pro-state camps, many
decisions are published and decisions are of
persuasive value.
A lively discussion at the end of this first half
of the session ensued. Hilmar Raeschke-Kessler
mentioned Article 19 of the UNCITRAL
Model Law and the principle that, unless
parties agree, the arbitral tribunal decides on
the rules. He also referred to a recent Swiss
Arbitration Association (ASA) annual meeting
at which the various arbitration rules and
guidelines were divided into two categories:
necessary/useful and not necessary/not
useful. John Townsend asked who needs each
category of rules and referred to balancing
between those who are familiar with arbitration
practice and procedure and those who are
not. Mark Friedman wondered whether the
various arbitration rules were too similar in
trying to reflect best practices and whether
it would be better to have radically different
rules from which to choose. Mr Townsend
commented that it is healthy to have choices.
Claus von Wobeser mentioned that the rules
revisions are convenient and necessary and
that minor modifications are improvements.
Mr von Wobeser added that general rules can
be picked or can be used as guidance and that
there are not so many of them. He is unaware
of any arbitral award being set aside for not
following such general rules and he considers
that the potential problem in the number
of rules and guidelines is exaggerated. Mr
Friedman wondered if the IBA Guidelines on
Conflicts of Interest led to more challenges,
and Mr von Wobeser thought that they did not.
In response to Mr Drymer’s question
about whether all of the rules are necessary,
Peter Wolrich commented that we do not
need all but we do need some of these
guidelines and the challenge is to figure out
how many. Mr Wolrich stated that, in the
ICC Rules revision, rules are changed only
if genuinely necessary as a result of court
decisions, technology or the evolution of
practice (for example, the basic practices of
the ICC Court). For new arbitration users,
reading guidelines beforehand saves money
and time. A German-based practitioner
in the audience commented that there is
a distinction between optional guidelines
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and binding rules. A general counsel in the
audience commented that when drafting
an arbitration clause, he does not know in
advance what the dispute might be, so cannot
select rules in the clause based on what might
happen. He added that often the choices
made with respect to the arbitration clause
are arbitrary. Jason Fry, Secretary General of
the ICC Court, noted that institutions have a
duty to listen. He noted that the percentage
of ICC arbitrations with parties outside North
America and Europe has increased and that
some guidelines and rules are driven by these
changes. He said he was not convinced that
all of the guidelines and rules are necessary
but that many of them may be. Mr Fry added
that institutional changes are necessary.
In the second half of the session, Ignacio
Suarez-Anzorena addressed domestic
investment laws giving rise to arbitration. He
noted that there are different approaches to
interpreting investment laws that allegedly
contain a consent to arbitrate. One can
choose from purely international law, general
principles of international law, domestic law
subject to international law or mostly domestic
principles of interpretation. Mr SuarezAnzonera referred to the finding in the Mobil
v Venezuela case that the domestic law did not
contain a consent to arbitrate. He suggested
that the better approach was to apply domestic
law principles of interpretation to determine
whether consent existed and, if so, to then
apply international law.
Mr Suarez-Anzonera then turned to the
Azurix and Vivendi cases against Argentina and
Articles 53 and 54 of the ICSID Convention
and the domestic implications of enforcing
an ICSID award. In these cases, Argentina
contends that the awards should be submitted
to the local courts in order to be treated as a
final judgment of an Argentinean court. The
investor’s position, however, is that Argentina
is attempting to engage in a substantive review
of the arbitral awards.
Philippe Pinsolle spoke about intraEuropean Union BITs and referred to a
political struggle that is disguised as a legal
issue. Mr Pinsolle described the legal issue as
a narrow one – to what extent can intra-EU
BITs be relied upon as between EU Member
States? He said the real issue, however, is
whether the European Commission or
Member States are in control. Mr Pinsolle
reported that the European Commission is
intervening in proceedings and taking the
position that such BITs cannot be relied
upon, but this view is not shared by the
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majority of Member States. He noted that
the majority of Member States realise that
these BITs provide investor protections. He
explained that the European Commission has
made five arguments in this regard:
• a Member State’s accession to the European
Union terminates existing intra-EU BITs;
• there are equivalent protections under EU
law;
• the existence of BITs between some and
not other Member States creates inequality
among investors;
• the application of EU law by international
arbitral tribunals could give rise to
inconsistency and EU law should only be
applied by the European Court of Justice;
and
• it is necessary for Member States to respect
their EU obligations.
Mr Pinsolle proceeded to discuss how
different arbitral tribunals have dealt with
these arguments. He noted that in the
Eastern Sugar and Binder cases, both against
the Czech Republic, arguments one and two
(above) were rejected. He also referred to
the Electrobel and Slovakia cases. He noted the
AES v Hungary case, in which it was decided
that domestic law could not be relied upon
to excuse the breach of an international
obligation, as well as a Romania case. Mr
Pinsolle concluded that the European
Commission’s arguments are weak. In his
view, the way forward is the approach taken in
the AES case.
Lucy Reed concluded the session by
discussing three annulment decisions by
ICSID ad hoc committees: the Sempra case
(award annulled), the Enron case (award
annulled), and what she called Vivendi
II (award barely upheld). She noted the
view held by some observers that ad hoc
committees are crossing a line by substituting
their views of the case for the views of

the ICSID tribunals, which has lead to an
unnecessary state of uncertainty. Ms Reed
suggested that ad hoc committees should
lead by example with measured action and
circumspection. She described the three
cases and noted some of the commentators’
criticism, asking if this is a return to an
interventionist approach; questioning
whether the ad hoc committee’s view is
better than the original arbitral tribunal’s
view; raising due process concerns about new
arguments raised by Argentina and the ad
hoc committees themselves; and deploring
gratuitous criticism of arbitrators on the
previous arbitral tribunals and unwarranted
criticism of ICSID.
Mr Friedman questioned whether
anything valuable is being achieved by the
annulment process, given the added time
and cost and the possibility that the concept
is misconceived. Ms Reed contended that it is
not misconceived but rather misapplied and
improvement of the process is required. Mr
Townsend asked if there is a problem with
the constitution of the ad hoc committees,
to which Nigel Blackaby answered in the
affirmative. Mr Blackaby explained that
the committees are meant to control due
process and reasoning, not the merits. He
wondered whether retired members of the
judiciary might not provide better control
and noted that all three members of the ad
hoc committee in the Enron case had state
backgrounds, questioning whether they can
be expected to be balanced in their approach.
Martina Polasek, Senior Counsel at ICSID,
appreciated that these are constructive
approaches and noted that ICSID is restricted
in whom it can appoint. She noted that
very few potential arbitrators have ICSID
experience and that many are conflicted out.
Ms Polasek also noted that states need to
make good appointments.
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The arbitral tribunal: revisiting
established practices
Session Co-Chairs:
Alexis Mourre, Castaldi Mourre & Partners, Paris
J William Rowley, QC, 20 Essex Street, London
Speakers:
Julie Bédard, Skadden Arps Slate Meagher & Flom, New
York
Teresa Giovannini, Lalive, Geneva
Michael Hwang, Michael Hwang SC, Singapore
Andrés Jana, Linestzky Bofill Mir & Alvarez Hinzpeter Jana
Abogados, Santiago
Wendy J Miles, Wilmer Cutler Pickering Hale and Dorr,
London
Constantine Partasides, Freshfields Bruckhaus Deringer,
London

A

lexis Mourre and J William Rowley
co-chaired this session addressing
issues related to the protection
of an arbitrator’s impartiality
throughout the arbitration process; in
particular the standards that govern both
which potential conflicts an arbitrator must
disclose and which conflicts may bar an
arbitrator from serving. The session also
discussed pitfalls and common practices which
can, without precautions, negatively impact an
arbitrator’s perceived or actual impartiality.
Wendy J Miles began by discussing the
statutory and institutional rules defining
the scope of an arbitrator’s duty to disclose
potential conflicts. Ms Miles noted that,
whether they are found in a statute or the
rules of an arbitral institution, the disclosure
standards are almost universally phrased in
broad and abstract terms. In her survey of
current disclosure rules, Ms Miles noticed
two trends. First, that the rules governing an
arbitrator’s duty to disclose potential conflicts
can be divided into those rules that apply
an objective standard for disclosure, and
those rules that apply a subjective standard
based on the viewpoint of the parties. Article
12(1) of the UNCITRAL Model Law requires
that a potential arbitrator ‘disclose any
circumstances likely to give rise to justifiable
doubts as to his impartiality or independence’
– an objective standard for disclosure.
Article 12(2) presents a tighter standard to
disqualify a sitting arbitrator: the standard
is whether the circumstances in question
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create justifiable doubts as to the arbitrator’s
impartiality in fact, not just circumstances
likely to give rise to such justifiable doubts.
Ms Miles noted that national arbitration
statutes have not uniformly adopted the
Model Law’s approach to the disclosure
of conflicts. Some statutes, such as the US
Federal Arbitration Act and the English
Arbitration Act, do not address an arbitrator’s
duty to disclose conflicts. Others, including
the German, French, Swedish and Dutch
statutes, roughly adopt the Model Law’s
formulation, but also include a subjective
standard, which takes into account the views
of the parties. Even the rules of arbitral
institutions use either an objective or
subjective standard. For example, Article 11
of the UNCITRAL Rules provides that:
‘When a person is approached in
connection with his or her possible
appointment as an arbitrator, he or she
shall disclose any circumstances likely to
give rise to justifiable doubts as to his or her
impartiality or independence…’
– an objective standard. The LCIA Rules, the
ICDR Rules, the Singapore Rules and the SCC
Rules adopt similar, objective formulations.
Other institutions, however, take a subjective
approach. Article 7.2 of the ICC Rules, for
example, requires arbitrators to:
‘sign a statement of independence and
disclose in writing to the Secretariat any
facts or circumstances which might be of
such a nature as to call into question the
arbitrator’s independence in the eyes of the
parties’
– an entirely subjective test. Ms Miles added
that both the ICSID and ICC Rules only
require a statement of impartiality and not,
as with many other institutional rules, a
statement of impartiality and independence.
The rationale is that the omission of a
statement of independence enables states to
appoint state nationals as arbitrators.
Secondly, Ms Miles noted that the rules
governing disclosure can be further divided into
those rules that lay out the specific relationships
that must be disclosed by the arbitrator, and
those that do not. Some institutions provide
specific instructions as to what an arbitrator
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must disclose, including requiring disclosure
of any close personal or business relationship
between not only the party and the arbitrator,
but also between the party’s representative and
the arbitrator. Other rules, however, retain
more abstract language and do not specify the
types of relationships which must be disclosed.
Ms Miles commented that a broad and abstract
standard appears to work, insofar as successful
challenges are kept to a minimum. No legal
framework, no matter how prescriptive,
detailed and strict, will exclude arbitrator bias
in its entirety. However, a detailed and strict
framework could provide a basis to curtail
tactical and unfounded challenges to arbitrator
impartiality.
Constantine Partasides discussed the process
by which parties challenge potentially biased
arbitrators. Mr Partasides pointed out two
seemingly opposing concerns: first, that we live
in the world of tactical and frivolous challenges
to arbitrators, which hinders the effectiveness
of arbitration; and secondly, that the arbitral
process is dependent on having a challenge
process that ensures the independence of
the arbitrators by effectively and consistently
removing those arbitrators who are, or who
are perceived to be, partial or prejudiced.
To solve these opposing concerns, Mr
Partasides considered the idea of abolishing
party-appointed arbitrators, but then turned
his focus to the idea of ensuring a fair and
predictable challenge process in international
arbitration. Mr Partasides described what he
called a ‘global judicial cacophony’ on what
independence and impartiality should mean in
international arbitration, which he blamed in
part on the dearth of guidance on the issue. To
remedy this dearth of guidance, Mr Partasides
called on institutions to publish the reasoning
behind their challenge decisions, and referred
to the steps taken by the LCIA, the ICC and
the SCC to that end. Mr Partasides finally
concluded that challenges in international
arbitration still depend too much on analysis
by anecdote, but some steps have been taken
to achieve predictability.
Following Mr Partasides’ comments on the
lack of guidance on arbitrator impartiality, Julie
Bédard focused her presentation on the degree
to which arbitral institutions, national courts,
and arbitral tribunals rely on the IBA Guidelines
on Conflicts of Interest when considering
questions of an arbitrator’s impartiality.  Ms
Bédard first referred the audience to the
IBA Conflicts Committee’s report entitled
‘The IBA Guidelines on Conflicts of Interest
in International Arbitration: The First Five

Years 2004-2009’. She then proceeded to cite
examples of recent decisions. For example,
she referred to Urbaser SA and Consorcio
de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur
Partzuergoa v The Argentine Republic (ICSID
Case No. ARB/07/26), in which the two
unchallenged arbitrators refused to disqualify
Professor Campbell McLachlan. The claimant
relied on principle 3 of the IBA Guidelines
concerning facts and circumstances giving
rise to doubts as to impartiality in the eyes of
the parties. The remaining members of the
tribunal wrote that ‘while these texts certainly
constitute a most valuable source of inspiration,
they are not part of the legal basis on which
the decision rendered in respect of claimants.’
Ms Bédard cited another decision rendered in
August by the Ad hoc Annulment Committee
in Compañía de Aguas del Aconquija SA & Vivendi
Universal v The Argentine Republic (ICSID Case
No. ARB/97/03), which refused to disqualify
Professor Kaufmann-Kohler, without relying on
the IBA Guidelines at all. Ms Bédard also
reported on some of the perceived gaps in
the Guidelines that have been identified by
commentators and arbitral institutions (for
example, potentially problematic situations
not covered in the Red, Orange and
Green Lists). She also considered some of the
proposed modifications to the Guidelines, such
as extending the duty to be impartial beyond
the issuance of the award, extending the 30day period to present objections against an
arbitrator, or including new situations in the
Lists). In conclusion, Ms Bédard reminded
the Vancouver audience that the Guidelines
were drafted to provide further clarity and
predictability to the arbitration community, not
to foster new and more inventive challenges.
The next speaker, Teresa Giovannini,
discussed various situations that can affect
a tribunal’s actual or perceived impartiality
when it renders an award. As Ms Giovannini
related, even when these situations arise,
certain remedial measures can still protect the
tribunal’s impartiality.
The first situation Ms Giovannini addressed
is the problem of the truncated tribunal.
Sometimes, before an award is rendered,
an arbitrator will become absent, fail to
participate in the decision, or withdraw
without a valid reason. Some institutional and
national rules nevertheless provide that the
arbitration should not be halted or delayed.
Under such rules, the other arbitrators retain
the power to proceed with the arbitration,
and even render an award, as long as all the
absent arbitrators had the ex ante right to
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participate in the deliberation process.
Ms Giovannini also discussed the situation
where confidential information is leaked from
one arbitrator to one of the disputing parties.
(Generally, this occurs when one of the partyappointed arbitrators leaks information to the
party that appointed him or her). To correct
this error, rather than reopening or restarting
the arbitration process, some tribunals have
chosen the simple remedy of communicating
the disclosed confidential information to all
the other arbitration parties. Ms Giovannini
went on to discuss the practice of dissenting
opinions, which, although rare, do not appear
to be controversial in modern arbitration. It
was noted that the pros and cons of dissenting
opinions in arbitration have been widely
discussed by others, including in cases that
seem to demonstrate extreme manipulation.
Finally, Ms Giovannini discussed the problem
of impartiality that arises when, in the middle of
the arbitration proceedings, a tribunal provides
the parties with an interim or preliminary
evaluation of their case. It was suggested that
this practice should only be followed when it
is expressly authorised by the relevant national
and institutional arbitration rules. Additionally,
the tribunal should consider carefully what
kind of evaluation it will give, and when during
the proceedings – whether before or after the
hearing – it will give that evaluation.
Continuing the session’s discussion of
arbitral impartiality, the next speaker, Michael
Hwang, discussed the effect of provisional
measures and pre-award dispositive motions on
the tribunal’s duty of impartiality. Mr Hwang
took a comparative approach and examined
the differences between civil law and common
law countries, as well as the arbitration rules
of the major institutions. His conclusion,
which was supported by numerous decisions
of arbitral institutions and courts, was that
there is a difference on this question between
civil law traditions and the current practice
of international arbitration. Mr Hwang noted
that civil law traditions are generally hesitant
to make positive findings of fact or law outside
of the final award, for fear of prejudicing the
arbitral tribunal’s impartiality. Conversely, the
dominant trend in international arbitration,
both in terms of the rules as well as case law,
is to permit such findings, and to disallow
challenges for apparent bias based on an
arbitrator’s pre-award judgments, except in the
clearest cases.
The next speaker, Andrés Jana, described
common situations that can pose challenges to
an arbitrator’s perceived or actual impartiality
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even before the arbitrator is appointed or the
arbitration has commenced. First, Mr Jana
addressed the common practice of a disputing
party interviewing a prospective party-appointed
arbitrator. Of course, such intensive and
extended ex parte communications can raise
concerns regarding the arbitrator’s subsequent
neutrality and impartiality. Despite the problem
that pre-appointment ex parte communications
can pose, however, only a few institutions,
such as the Chartered Institute of Arbitrators,
have regulations or guidelines that deal with
the issue. Mr Jana also pointed out that the
same problem of ex parte communications
with a prospective arbitrator can also extend
to neutral ‘Chair’ arbitrators: commonly, a
disputing party’s appointed arbitrator will
speak to a prospective Chair, a practice that can
raise substantial concerns about the Chair’s
subsequent impartiality. Mr Jana recommended
that further regulations and guidelines were
needed to correct for these situations.
Mr Jana also focused on the problems of
impartiality that arise when an arbitrator
issues interim or provisional measures,
including when an arbitrator makes decisions
admitting or excluding evidence. He drew the
audience’s attention to the fact that, when an
arbitrator exercises these powers, he or she
must act in an impartial and neutral manner.
In this regard, for an aggrieved party, proving
that an arbitrator has been partial in the
exercise of his or her interim and provisional
powers is difficult, as it requires a showing of
clear misconduct by the arbitrator.
Finally, Mr Jana explored the problems
that can arise when arbitrators act as
mediators before they proceed to arbitration.
If mediation fails, the arbitrator will often
have received information that was meant
for the mediation, but does not form part of
the arbitration record. The arbitrator may
also have formed a view on the merits of the
case before the arbitration has commenced.
Jana concluded that the legal and ethical
implications of such a situation will depend on
the prevailing legal culture of the arbitration
situs, and he mentioned that some countries,
such as Germany, Chile and Singapore, look
favourably on arbitrators who attempt to
mediate the parties’ dispute. Additionally,
Mr Jana pointed out that the IBA Guidelines
on Conflicts of Interest in International
Arbitration, and the IBA Rules of Ethics for
International Arbitrators, could provide an
international standard for safeguarding an
arbitrator’s impartiality in situations where the
arbitrator has previously acted as a mediator.

International Bar Association Legal Practice Division

conference reports – IBA Annual CoNference 2010, Vancouver

Tina Cicchetti
Fasken Martineau
DuMoulin LLP,
Vancouver
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Ideology in international
arbitration: a debate
Session Co-Chairs:
Audley Sheppard, Clifford Chance LLP, London
Claus von Wobeser, Von Wobeser y Sierra SC, Mexico City
Speakers:
Teresa Cheng, SC, Des Voeux Chambers, Hong Kong SAR
Emmanuel Gaillard, Shearman & Sterling, Paris
Andrew McDougall, Perley-Robertson Hill & McDougall
LLP, Ottawa
Loukas Mistelis, School of International Arbitration –
QMUL, London
Catherine Rogers, Penn State University, University Park

A

udley Sheppard explained that
this session would use the ideas
in Professor Emmanuel Gaillard’s
recent book, Legal Theory of
International Arbitration, to consider ideology
in international arbitration. Noting that
Professor Gaillard’s book contained thoughtprovoking ideas, the question posed for the
debate was whether those ideas would have a
practical impact. The session was divided into
two parts: an introduction and theoretical
discussion, followed by discussion of some of
the practical applications of the theory.
Professor Gaillard provided the basis for the
discussion by setting out the three ideologies
discussed in his book. He explained that his
intention was to explore the currents that
tend to explain international arbitration.
Noting that the word ‘ideology’ has taken on
a negative connotation in recent years, he
clarified that his use of the word ‘ideology’
related to its original definition from 1796
– the science of ideas. He has considered a
number of different questions that arise in
international arbitration, such as whether
arbitrators should consider mandatory laws not
argued by the parties or who should appear
as witnesses, and posits that three different
possible ideologies of international arbitration
can be used to address the questions.
Professor Gaillard described the three
ideologies or representations of international
arbitration as the mono-localization theory,
the Westphalian theory and the transnational
theory. He suggested that each ideology
has deep consequences as to how issues
are approached and each comes with its
own vocabulary and vision. He argued that
the third, or transnational, theory best

corresponds to a globalised world. With the
stage set for the debate, the speakers each
commented on whether they agreed or
disagreed with this view.
Professor Loukas Mistelis commenced by
noting that international arbitration operates
in a particular context. He then focussed
his comments on whether international
arbitration is an autonomous legal order,
the practical implications of the various
ideologies and some of the historical regional
perspectives toward international arbitration.
He reviewed the various types of arbitration:
traditional commercial arbitration (consensual
and binding); investment or treaty arbitration
(arbitration without privity); transnational
arbitration (detached from the place where
it is held); compulsory arbitration; consumer
arbitration; and sports arbitration. He went on
to discuss the bases of autonomy in arbitration,
including party autonomy and the role of the
New York Convention.
Professor Mistelis then examined historical
trends in international arbitration, including
the development of the UNCITRAL Model
Law, which territorialises arbitration; the
institutionalisation of the administration of
arbitration and the related rules; and the
national codifications related to international
arbitration. He noted that the regional
models of international arbitration had nearly
equal appeal to users and described these
models as the English approach (interfering
courts), the French/Swiss approach (noninterfering courts) and the Model Law
approach (limited court intervention).
Finally, he reviewed some particular problems
with the applicable law and the challenge
posed by mandatory rules.
These introductory remarks led to a
number of contributions from the audience
before the second part of the panel
commenced with Professor Catherine Rogers’
presentation, which focussed on arbitral
procedure and ethics. Professor Rogers’
comments were entitled ‘International
Arbitration as Bumblebee’. She compared
the historical quandary faced by science in
explaining the flight of the bumblebee to
the difficulty in developing ideologies that
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explain international arbitration. She noted
that the process of international arbitration
is unhampered despite any difficulties we
may have in applying theories to explain
international arbitration (much like the
bumblebee). Stating that sovereign power
is to international arbitration what gravity
is to flight, Professor Rogers commenced a
review of recent issues faced by courts in the
United States and the difficulty faced by the
drafters of the Restatement on International
Commercial Arbitration to clearly convey the
results of those court decisions.
Andrew McDougall discussed anti-suit
injunctions and anti-arbitration injunctions
and how these can be explained or relate to
the transnational ideology of international
arbitration posited by Professor Gaillard. He
reviewed a number of specific cases from
India, Ghana, the United States and Canada.

He concluded by noting that the Supreme
Court of Canada in recent judgments has
been supportive of the notion of international
arbitration as an autonomous legal order.
Teresa Cheng SC discussed how perspectives
can change depending on who is looking
at the particular question. Stating that
international arbitration is an international
creature and starting with three truisms –
arbitration is based on party autonomy; the
arbitrator is the master of the proceedings but
servant of the parties; and the arbitral process
is only as good as the arbitrators – she went on
to consider the perspectives in international
arbitration. She considered how the parties
and their lawyers, the arbitrators and national
courts can all take a different view of the issues
that arise in international arbitration.

New York Convention workshop

Angus M Gunn, Jr
Borden Ladner Gervais
LLP, Vancouver
agunn@blg.com

Session Co-Chairs:
Andrew Foyle, One Essex Court, London
Kap-You (Kevin) Kim, Bae Kim & Lee LLC, Seoul
Speakers:
Dominique Brown-Berset, Brown & Page, Geneva
Kyo-Hwa (Liz) Chung, Kim & Chang, Seoul
Eduardo Damião Gonçalves, Barretto Ferreira Kujawski
Brancher e Gonçalves, São Paulo
Barry Leon, Perley-Robertson Hill & McDougall LLP, Ottawa

F

ollowing tradition, the Arbitration
Committee’s sessions at the IBA
Annual Conference in Vancouver
concluded with another well-attended
New York Convention workshop, led once
more by Andrew Foyle together with Kap-You
(Kevin) Kim.
The workshop proceeded in two stages,
first by examining potential challenges to
the enforcement of arbitral awards in four
countries: Canada, Switzerland, Brazil, and
Korea. Starting with Canada, Barry Leon
reported on the recent judgment of the
Supreme Court of Canada in Yugraneft Corp
v Rexx Management Ltd, 2010 SCC 19. The
case considered whether the two-year time
limit in the Province of Alberta’s general
limitations statute precluded an application
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outside of that period for recognition and
enforcement of a foreign arbitral award in
Alberta under the New York Convention.
The lower courts held that it did, and the
Supreme Court of Canada affirmed. The high
court reasoned, first, that the Convention
permitted contracting states or sub-territories
to apply local limitation periods – on the basis
that they constituted ‘rules of procedure of
the territory where the award is relied upon’
within the meaning of Article III. Secondly,
the Supreme Court of Canada addressed
how the Convention is to be interpreted and
applied in federal jurisdictions. The Court
described Article XI of the Convention as
respectful of the internal constitutional order
of federal contracting states, and affirmed
that jurisdiction over the subject matter of
enforcement could appropriately lie within a
sub-national entity of the federation. Thirdly,
the Supreme Court offered comments
of general importance to the arbitration
community – including its observation that
‘[a]n arbitral award is not a judgment or a
court order’ and (citing itself in Dell Computer
Corp v Union des consommateurs, 2007 SCC
34) ‘arbitration is part of no state’s judicial
system’ and ‘owes its existence to the will of
the parties alone’.

International Bar Association Legal Practice Division

Barry Leon
Perley-Robertson, Hill &
McDougall LLP, Ottawa
bleon@perlaw.ca

conference reports – IBA Annual CoNference 2010, Vancouver

Attention then turned to potential
challenges to the enforcement of arbitral
awards in Switzerland, with a discussion led
by Dominique Brown-Berset of the practical
issues that may arise when arbitral awards
against sovereign states or state-owned
entities are sought to be recognised and
enforced under the New York Convention.
Ms Brown-Berset organised her remarks
around the long-standing efforts of Genevabased Compagnie Noga d’Importation et
d’Exportation SA to enforce its arbitral
award against the Russian Federation. The
story began in 1997, when Noga obtained
an award from the Stockholm Chamber of
Commerce (SCC). Noga then sought to
enforce the award in another arbitrationfriendly jurisdiction (France). Over the
ensuing decade, Noga attempted to effect
execution through attachment of (among
other things) bank accounts, ships, airplanes,
artwork, and international aviation tolls
– for the most part unsuccessfully. These
efforts culminated in a 2008 decision of the
Swiss Federal Tribunal declining to treat
a French enforcement order (exequatur)
as binding because of the possibility of
appeal under French law – thus giving a very
narrow construction to the permission in
Article V(1)(e) of the Convention to refuse
recognition and enforcement where ‘[t]he
award has not yet become binding on the
parties’. Notwithstanding what appeared on
paper to be a very good case, Noga emerged
more than 13 years later with little recovery
– demonstrating that even if the parties to
an arbitration agreement may characterise
themselves as commercial equals they may not
necessarily be so for purposes of enforcement.
Eduardo Damião Gonçalves next
considered challenges to the enforcement of
arbitral awards in Brazil. In 2004, jurisdiction
over the recognition of foreign awards
transferred from the Supreme Federal Court
of Brazil to the Brazilian Superior Court
of Justice. As a consequence, recognition
and enforcement are now pursued in two
different courts – with recognition being
sought in the Superior Courts of Justice
but enforcement in the lower courts of the
jurisdiction of execution. As a consequence
of this two-step process, the wisdom of seating
an arbitration in Brazil may by influenced by
where the award will be enforced. The courts
of some Brazilian states (notably Paraná)
have demonstrated a reluctance to enforce,
whereas other state courts (for example,
those of São Paulo and Rio de Janeiro) have

strongly favoured enforcement. A recent
report by the Brazilian Arbitration Committee
analysed 36 applications for recognition
under the Brazilian Arbitration Act of foreign
arbitral awards for the 13-year period ending
in July 2009 – and found that the applications
succeeded in 28 cases, failed in six, and were
dismissed in two. Those who seek to enforce
awards in Brazil but fear dissipation of assets
may wish to seek injunctive relief from
the Superior Courts of Justice to preserve
the status quo during the potentially timeconsuming two-step process of recognition
and enforcement.
The first stage of the workshop concluded
with an examination by Kyo-Hwa (Liz)
Chung of the potential challenges to the
enforcement of arbitral awards in Korea –
with particular reference to the financial cost
of enforcement in that jurisdiction. Article
35 of the Korean Arbitration Act declares
that arbitral awards (both domestic and
foreign) have the same effect as a final and
conclusive judgment, and the Korean courts
have generally demonstrated a pro-arbitration
stance. Nevertheless, a stamp fee must be paid
before initiation of enforcement proceedings.
The amount of the fee is determined by a
statutory formula and varies depending on
(among other things) the type of proceeding,
the amount at stake, and the amount of
the claim. By way of example, a stamp fee
of US$52,000 would be payable to initiate
enforcement proceedings in respect of a
US$30 million foreign arbitral award. There
is no ceiling on the amount of the stamp fee,
and if the enforcing party has no office or
place of business in Korea it might also be
required to provide security for the litigation
costs. These costs may be compounded by the
possibility of appeal to one of the High Courts
and then to the Supreme Court of South
Korea, raising the spectre of a supposedly
successful arbitration party having to go
through three levels of courts just to enforce.
Ms Chung expressed concern that the
requirements for payment of a stamp fee and
of security for costs could create a systemic
and practical obstacle to enforcement in
Korea under the New York Convention. The
larger the award, the higher the real cost to
enforce in Korea – a factor that may provide a
debtor with leverage to negotiate a settlement
before enforcement. While the ultimate cost
of enforcement could be abated by a return of
up to 50 per cent of the stamp fees or payment
of costs by the losing party (or both), neither
of these factors moderate the potentially
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prohibitive up-front costs of enforcement.
Ms Chung queried whether Korea should
consider the Japanese model, in which only
a flat fee is payable in respect of proceedings
for recognition and enforcement of foreign
arbitral awards. Ms Chung concluded by
noting that while the New York Convention
is the most successful treaty of our time, to
sustain that success the practical hurdles to
enforcement that may be presented in each
jurisdiction should be scrutinised.
Barry Leon queried in response whether
some New York Convention member
states fully appreciated the scope of their
treaty obligations given the obstacles to
enforcement that some such states have
created by way of fees and short limitation
periods. If the Convention’s purpose is to
make awards enforceable, then Mr Leon
considered there to be significant scope to
get the message across in member state home
jurisdictions. Mr Leon considered that, rather
than seeking to change the Convention itself,
efforts should perhaps focus on persuading
member states that their economic interests
would be served by internal reforms that
remove obstacles to enforcement. Guy
Pendell (CMS Cameron McKenna, London)
recommended that each member state
compare its enforcement procedures to
those detailed in the ICC’s Guide to National
Rules of Procedure for Recognition and
Enforcement of New York Convention Awards
(which Mr Pendell urged the ICC to put into
open domain).
The workshop then moved into its second
stage, featuring a discussion of the latest
developments in cases and legislation relevant
to the New York Convention from around
the world between September 2009 and July
2010. Leading the discussion were Catherine
Amirfar (Debevoise & Plimpton, New York) and
André de Albuqerque Calvacanti Abbud
(Barbosa, Müssnich & Aragão, São Paulo). If any
trend could be discerned over the preceding
year, it was that courts are increasingly
refusing to enforce not because any ground
under Article V of the New York Convention
had been satisfied, but because of procedural
defects in the underlying awards.
To address in alphabetical order the
jurisdictions discussed, Argentina yielded
one case of note during the relevant period:
Far Eastern Shipping Company v Arhenpez SA, a
2009 decision of the Federal Court of Appeals
of Mar del Plata. The underlying arbitration
involved a dispute under a charter agreement
between a Russian shipping company and an
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Argentinean company. An alleged breach of
contract resulted in arbitration proceedings
seated in London under the Arbitration
Act 1996. The sole arbitrator issued his
award in 2003 and awarded the shipping
company damages of US$127,000.20 plus
costs. The shipping company sought to have
the award enforced before the local courts
of Argentina. It succeeded in the lower
court, which automatically recognised and
enforced the foreign award and issued a writ
of attachment of the defendant’s assets. An
appeal succeeded, though, on grounds of
formal defects in the proof of authenticity
of the arbitral award. First, the Federal
Court of Appeals of Mar del Plata held that
mandatory exequatur proceedings had been
omitted. Although exequatur proceedings
were unnecessary in view of the New York
Convention, recognition and enforcement
could not automatically be granted without
checking whether the requirements of the
New York Convention had been met. The
appeal was also allowed on grounds that the
translation and certification of the supporting
documents did not comply with the New York
Convention’s requirements. In particular, the
Court of Appeals considered that there had
been no compliance with Articles IV(a) and
IV(b) of the Convention since the private
translator used was not an ‘official or sworn
translator or… a diplomatic or consular
agent’ and the arbitrator’s signature had not
been duly certified and legalised.
With respect to Australia, Barry
Leon noted that in November 2008 the
Australian Attorney General announced
a comprehensive review of Australia’s
International Arbitration Act. Proposed
amendments to that statute received a second
reading in May 2010. The amendments deal
with all aspects of arbitration and would
implement numerous important changes.
For example, the express provision that
the statutory grounds upon which to refuse
recognition and enforcement are the only
grounds upon which to do so would eliminate
any debate (such as that in the United States)
as to the existence of any residual, domestic
defences to enforcement.
During the period in question, one case of
significance arose in Brazil: Inepar SA Indústria
E Constuçōes v Spie Enertrans SA (STF, RE-AgR
No 595.276, April 2010), which considered
whether an appeal lies to the Supreme
Court of Brazil on grounds of violations to
the Federal Constitution from decisions
rendered in recognition proceedings. After
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the Brazilian Superior Court of Justice
recognised the foreign arbitral award at issue
in this case, the unsuccessful party sought an
extraordinary appeal against that decision
on grounds that recognition violated the
constitutional guarantees of public policy, due
process, and access to justice. The Supreme
Court of Brazil rejected the petition for
review, holding that analogising the alleged
violations to the Federal Constitution would
require the court to re-examine the facts
involved and the evidence produced in
the recognition proceedings – neither of
which is allowed in extraordinary appeals.
Although the case did not deal directly with
the New York Convention, it set an important
precedent as to how the Supreme Court
of Brazil will construe the public policy
exception in future.
The update in respect of India focussed
on a consultation paper issued by the
Ministry of Law and Justice with proposed
amendments to Indian arbitration
legislation. The amendments aim to restore
the confidence of domestic and foreign
parties in the Indian arbitration process in
the wake of the Supreme Court of India’s
controversial judgment in Venture Global
Engineering v Satyam Computer Services (2008)
4 SCC 190. In Venture Global, the Supreme
Court held that foreign arbitral awards
could be reviewed and set aside under the
domestic law provisions of Part I of the Indian
Arbitration & Conciliation Act 1996 unless
the parties expressly or impliedly exclude
that Part in their arbitration agreement. As
a consequence, Venture Global supplemented
the New York Convention’s narrow grounds
for refusing enforcement (listed in Part II of
the Indian statute) with the much broader
grounds established under Part I for setting
aside a domestic award (including a challenge
to the award on its merits). Among other
things, the proposed reforms would clarify
that Part I of the Indian statute applies only
to domestic arbitrations in India. If pursued,
the statutory amendments might take effect
around mid-2011 (although it is difficult to
guess the timelines with precision since the
consultation paper stage is open-ended).
A technical objection to enforcement
prevailed in a 2008 decision of the Italian
Supreme Court in Globaltrade Italiana v East
Point Trading Ltd. An arbitral award rendered
by the Grain and Feed Trade Association
(GAFTA) was sought to be enforced in Italy.
The Supreme Court ultimately refused
enforcement on grounds that the original

of the award filed with the application
for enforcement had not been ‘duly
authenticated’ – in violation of Articles III
and IV(1)(a) of the New York Convention.
The largest number of reported cases
during the period in question emanated from
the United States, with 19 cases of deemed
significance over the last few years. These
cases evinced a strong pro-arbitration policy,
in which ambiguity was resolved in favour of
arbitration. They included (at the enforcement
stage) Argentina v BG Group, 2010 WL 2264957
(DDC, 2010) and (on a motion to confirm)
Astra Oil Trading NV v Petrobras America Inc,
201 WL 918438 (SD Tex, 2010). In other
cases (described as ‘outliers’), enforcement
was refused due to procedural irregularities.
Examples of the latter included Qingdao Free
Trade Zone Genius Int’l Trading Co, Ltd v P and
S Intern, Inc, 2009 WL 2997184 (D Or, 2009)
(in which recognition was denied because
service of papers in Chinese without an
English translation was held to have denied the
respondent adequate notice of the arbitration)
and Trac Construction, Ltd v Dyncorp Intern, LLC,
2010 WL 900464 (ED Va, 2010) (in which the
court refused to recognise an arbitral award
because, on the language of the arbitration
agreement, the award had not yet become
binding on the parties).
Another theme was the ongoing effort
by the United States Supreme Court to
clarify the question of ‘Who decides?’,
delineating which issues go to the courts for
resolution and which are to be resolved by
arbitrators. In First Options of Chicago, Inc v
Kaplan, 514 US 938 (1995), and Howsam v
Dean Witter Reynolds, Inc, 537 US 79 (2002),
the Supreme Court had established the
general rule that unless there is ‘clear and
unmistakable’ evidence that the parties
intended to delegate to the arbitrators the
power to determine their own jurisdiction,
then the courts decide such matters. In Renta-Center West, Inc v Jackson, 559 US ___ (2010),
the Supreme Court confirmed First Options
but went further. The contract in question
contained not only a specific arbitration
clause but also a clause that specifically
delegated ‘gateway’ matters to the arbitrator.
By a five-four majority, the Court confirmed
that the gateway determination of the
alleged unconscionability of an agreement
is to be decided by the arbitrator, unless
there is a specific and separate challenge
to the delegation clause itself. The majority
distinguished challenges to the validity of
an arbitration agreement (which should be
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resolved by the courts) from challenges to the
contract as a whole (which should be resolved
by an arbitrator). Although Rent-A-Center was
not decided under the New York Convention,
it has implications for future cases that are.
Two other issues arising in the United States
cases were isolated for comment. Belcourt
v Grivel, 2009 WL 3764085 (D Utah, 2009)
considered the circumstances in which a party
will be held to have waived its contractual right
to arbitration. Following commencement of
litigation in court, the defendants filed an
answer in which they consented to jurisdiction
and venue and issued a third-party complaint
and a counterclaim. The federal court for
the District of Utah concluded that, through
these steps, the defendants had waived their
otherwise valid right to compel arbitration.
Secondly, Stolt-Nielsen SA v Animalfeeds
International Corp, 559 US ___ (S Ct, 2010),
considered the amenability of class actions to
arbitral resolution. The Court held that, absent
clear evidence that the parties intended to
permit otherwise, their dispute to be resolved
by class action arbitration. Although the
case was again a domestic decision that did
not deal with the New York Convention, it is
an important decision and the question of
whether class arbitration is allowed when the
arbitration clause is silent on the issue could
arise in an international arbitration governed
by the New York Convention.
On the question of enforcement, debate
continues to surround the status of the
‘manifest disregard of the law’ doctrine as a
basis to vacate a New York Convention award
under section 10 of the Federal Arbitration
Act. Dicta from the United States Supreme
Court’s 2008 decision in Hall Street Associates,
LLC v Mattel Inc, 552 US 576, suggested
that it may not be open to federal courts
to supplement the grounds for vacatur
set out in the New York Convention with
additional doctrines such as the judicially
created ‘manifest disregard of the law’. In
Stolt-Nielsen, the Supreme Court declined to
decide whether ‘manifest disregard of the
law’ remained viable as a ground for vacating
an arbitral award under United States law,
and lower courts have reached different
conclusions on the point. The 5th Circuit has
held that the ‘manifest disregard of the law’
doctrine was no longer part of the law after
Hall Street. By contrast, both the 9th and 6th
Circuits regard the doctrine as compatible
with the ground of vacatur recognised under
Article V of the New York Convention that the
tribunal exceeded its powers. In Telenor Mobile
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Communications AS v Storm LLC, 584 F.3d 396
(2d Cir, 2009), the 2nd Circuit followed the
latter line of thinking and held that ‘manifest
disregard of the law’ was a judicial gloss on
some of the grounds set forth under Article V.
The United States survey concluded with
mention of Koehler v Bank of Bermuda Ltd, 2009
NY Slip Op 04297 (4 June 2009), in which the
New York Court of Appeals held by a fourthree majority that New York courts had the
power to order banks to turn over assets held
on behalf of their customers (including those
customers whose assets are held outside of
New York) to creditors with arbitration awards
that have been converted into judgments.
The New York Court of Appeals is the highest
court for decisions of this type, with no
federal court review being available in the
absence of a federal issue. As a consequence
of this ruling, commentators have described
New York as a new Mecca for enforcement.
In comments from the floor, Marc Blessing
(Bär & Karrer, Zurich) noted the New York
Convention’s remarkable success in building
up supra-national or national practice, but
lamented its tendency to fall back on local
exception at the enforcement stage. He
urged that something be done to radically
change this, noting Stephen Schwebel’s 1991
suggestion that all enforcement matters
be removed from the standard courts into
the Permanent Court of Justice. Jernej
Sekolec (Vienna) agreed that something
had to be done to shame countries into
compliance with the New York Convention.
He highlighted the absence of data on
enforcement of foreign arbitral awards under
the Convention in international indices that
rank countries’ attractiveness to business
(including the Global Competiveness Index
prepared by the World Economic Forum and
the World Bank’s ‘Doing Business’ ranking.)
The criteria upon which these indices rely
include adherence to the rule of law, and the
enforcement of arbitral awards is a significant
element of the rule of law. He urged the IBA
to seek contact with these organisations and
encourage them to incorporate this element
of the rule of law into their reports.
The workshop concluded with a discussion
of the recent decision by the England and
Wales Court of Appeal (Civil Division) in
Jivraj v Hashwani, [2010] EWCA Civ 712 –
once more, not a decision in respect of the
New York Convention but nevertheless a
matter with potential implications for the
convention. Angeline Welsh (Allen & Overy,
London) canvassed the implications of an

International Bar Association Legal Practice Division

conference reports – IBA Annual CoNference 2010, Vancouver

arbitration agreement’s stipulation that ‘[a]
ll arbitrators shall be respected members
of the Ismaili community and holders of
high office within the community’. As a
consequence of that language, the Court of
Appeal declared the arbitration agreement
to be void in its entirety. It did so on grounds
that the clause offended European Council
Directive 2000/78/EC (as implemented by
England’s Employment Equality (Religion
and Belief) Regulations 2003), which
established a general framework for equal
treatment in employment and occupation.
Reversing the court of first instance, the
Court of Appeal construed an arbitrator as
an ‘employee’ for purpose of the Directive,
reasoning that ‘employment’ for these
purposes is defined to include any contract
personally to do any work and ‘work’ is apt
to cover the provision of services of any kind.
Furthermore, because the arbitration clause
required the dispute to be determined in
accordance with the principles of English
law (as opposed, for example, to ex aequo et
bono), no particular ethos or understandings
were called for and thus the requirement
for membership in the Ismaili community
was not a genuine occupational requirement
under the Regulations. Lastly, the Court of
Appeal considered it impossible to sever the
requirement that arbitrators be members of
the Ismaili community from the balance of
the arbitration clause because it would render
the agreement substantially different from
that which had originally been intended.
Ms Welsh noted the decision’s possible
implications for nationality requirements in
arbitral agreements. The European Court
of Justice itself has a judge drawn from each
of its member countries. She also noted the
potential legislative ramifications for Europe:
if the English Regulations are held to have
implemented the Directive properly then there

may be implications for those jurisdictions
whose implementing instruments are less
robust. Ms Welsh noted that both the claimant
and the defendant had sought permission to
appeal the decision to the Supreme Court
of England and Wales (with the ICC and the
LCIA supporting that request).
A lively discussion ensued, commencing
with a cautionary note from Peter Wolrich
(Curtis, Mallet-Prevost, Colt & Mosle LLP, Paris):
Jivraj does not deal with nationality and may
yet be appealed to the Supreme Court and
European Court of Justice. Meanwhile, the
work of the Task Force on the Revision of the
ICC Rules of Arbitration continues and the
matter will need to be debated. One possible
response is to add a clause to the effect that
‘unless applicable law requires otherwise’.
One attendee queried whether Jivraj would
preclude parties from limiting potential
arbitrators to certain positions (such as
former judges or teachers of civil law). Steven
H Reisburg (Willkie, Farr & Gallagher LLP,
New York) noted the viability of these types of
clauses in the United States within the Jewish
community, notwithstanding strong and active
anti-discrimination laws. There was broad
consensus as to desirability and importance of
the case being heard by the Supreme Court
of England and Wales – and on 22 November
2010, Lord Phillips, Lord Hope, and Lord
Rodger subsequently granted leave to appeal
in Jivraj.
In closing remarks, Kap-You (Kevin) Kim
noted Andrew Foyle’s imminent retirement as
chair of the Recognition and Enforcement of
Arbitral Awards Subcommittee and thanked
him for his leadership and industry in that
role. Immediately following the meeting, the
Subcommittee distributed its inaugural New
York Convention Country Reports compilation,
covering selected developments from
September 2009 to July 2010.
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Arbitration Committee
Reception and Dinner

T

he Arbitration Committee Reception
and Dinner was held on 6 October
2010, at the IBA Annual Conference
in Vancouver. As in previous years,
the Arbitration Dinner was sold out many
weeks before the Conference and some
people even lined up at the door for extra or
last-minute tickets.
The event was held at the historic
Terminal City Club and was sponsored
by Corte de Arbitraje de Madrid, Kluwer
Law International, LECG and Navigant
Consulting.
The reception was not only an opportunity
for Committee members to mingle and share
views and experiences during the Conference,
but also for the officers of the Arbitration
Committee to introduce themselves, to
describe their activities throughout the year
and their future plans, and to announce the
new officers.

The LL.M in
International
Legal Practice
Global Professional Training with the International Bar
Association and the College of Law – the practical route
to enhance your career.

Flavia Foz Mange
Mattos Filho
Advogados, São Paulo
fmange@
mattosfilho.com.br

Dr Guido Tawil, outgoing Co-Chair of
the Arbitration Committee, was proud to
announce the revision of the IBA Rules on
the Taking of Evidence in International
Arbitration and its translation into several
languages. Two other important initiatives
of the committee were discussed: the
IBA Guidelines for Drafting International
Arbitration Clauses and the IBA Task
Force on Counsel Ethics in International
Arbitration. Guido expressed his thankfulness
to all officers and Arbitration Committee
members for their efforts and contributions.
The Arbitration Committee’s new officers
were also announced – see pages 10–11 of this
newsletter for full details.

The benefits of the LL.M in International Legal Practice
You choose what to study
• Tailor what you study to your career path and/or practice area  
• All modules are practice-led with contributions from leading global law firms
You choose how to study
• Study your LL.M at a time and place that suits you
Full-time LL.M in London
• Starts in September 2011 at our London Moorgate centre
• Three workshops per week – 2.5 hours each
• Supported by i-Tutorials, online test and feedback exercises and independent
learning and research
S-mode modules
• Start in January or July each year
• Online study with one-to-one online supervision from a College tutor
• Nine units per module

Module	First available start date

• We supply an extensive suite of user-friendly, practical course material including
electronic learning aids

Business, finance and the legal services market

July 2011

IBA international intellectual property practice

July 2011

You choose your pace of learning

IBA international commercial legal practice

July 2011

• Modular course design enables you to determine your
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July 2011
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July 2011
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July 2011
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July 2011
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July 2011

IBA international arbitration practice

July 2011
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own pace of learning
• Modules start in January and July each year

For further information, and to register
please e-mail: iballm@lawcol.co.uk
www.ibanet.org/Education_and_
Internships/LLM/LLM_Home.aspx

An international commercial arbitration
conference: the promise of speed,
justice and economy – can it be kept?

13 June 2011

New York, United States

A conference presented by the International Centre for Dispute
Resolution (ICDR), the American Arbitration Association (AAA), the
IBA Arbitration Committee and the IBA Corporate Counsel Forum
and supported by the IBA North American Regional Forum
Proposed topics include:
• Speed and international commercial arbitration: from initiation to an award – how fast can
we go?
• Examining time limits and time saving mechanisms in the arbitration clause
• Expedited rules
• Mediation prior to or concurrent with the arbitration
• Controlling the document exchange phase
• Limiting hearing days
• Coordination between in-house and outside counsel
• Practical time saving tips and best practices
Who should attend?
In-house counsel and legal professionals involved in arbitration matters.
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Ghana’s recently enacted
Alternative Dispute Resolution
Act 2010 (Act 798): a brief
appraisal

G

hana has recently enacted a new
Alternative Dispute Resolution
Act (Act 798 of 2010) (the ‘Act’),
an event deserving celebration
by those who seek to use alternative dispute
resolution (ADR) in Ghana. This article
provides an overview of the Act’s structure
and notable aspects. It also briefly appraises
this new legislation on the basis of three
criteria: the parties’ autonomy to decide
on the form of arbitration; the tribunal’s
authority to ensure a swift and efficient
arbitration; and the court’s ability to provide
assistance in support of arbitration.
Structure and notable features of the Act
The structure of Ghana’s new Alternative
Dispute Resolution Act 2010
The Act is written in five parts:
• part one deals with arbitration;
• part two deals with mediation of disputes;
• part three deals with customary arbitration;
• the provisions of part four relate to the
establishment of an ADR centre; and
• part five relates to various financial,
administrative and miscellaneous matters.
The Act also incorporates five schedules:
• schedule one reproduces the provisions of
the Convention On the Recognition and
Enforcement of Foreign Arbitral Awards
1958 (the ‘New York Convention’);
• schedule two, which is entitled ‘Alternative
Dispute Resolution Centre Rules’, sets out
the Arbitration Rules pursuant to section
5(3) and 8(2) of the Act;
• schedule three contains the Expedited
Arbitration Proceedings Rules of the ADR
Centre;
• The Mediation Rules for this Centre then
appear in schedule four; and
• schedule five contains samples of
arbitration clauses or agreements.

The Act’s uniquely simple and effective
definitions of alternative dispute
resolution and arbitration
One unique feature of the Act is that it
combines statutory arbitration, customary
arbitration and mediation in a single statute.
Customary law arbitration, or customary
arbitration, is defined as ‘the voluntary
submission of a dispute, whether or not
relating to a written agreement for a final
binding determination’. The formalisation
of customary arbitration, and the statutory
recognition accorded to it, is a remarkable
achievement.
Unlike other jurisdictions that eschew
controversial definitions, section 135 of the
Act defines ‘alternative dispute resolution’
as ‘the collective description of methods of
resolving disputes otherwise than through
the normal trial process’. Because of the
expansive definition of alternative dispute
resolution in this section, the Act avoids the
debate about whether arbitration, with its
adjudicatory and decisive characteristics,
should be excluded from the ADR cluster
of procedures. By providing a description of
arbitration as ‘the voluntary submission of
a dispute to one or more impartial persons
for a final and binding determination’, the
statute has encapsulated, with admirable
clarity and simplicity, a definition that
even mature jurisdictions avoid. Moreover,
section 135 very simply defines an arbitration
agreement as ‘an agreement to submit to
arbitration present or future dispute’, and
an arbitration award is simply defined as
‘an arbitration award on agreed terms’.
The avoidance of elaborate terminology in
preference for simplicity is noticeable in these
definitions, and is admirable.
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Unfortunately, the Act’s arbitrability
provisions are unclear
Despite the striking simplicity of the Act’s
definition of arbitration and alternative
dispute resolution, the Act’s arbitrability
provisions remain ambiguous. Section 1 of the
Act states that certain ‘matters’, such as those
relating to ‘the national or public interest’,
‘the environment’ and ‘any other matter that
by law cannot be settled by an alternative
dispute resolution method’, cannot be subject
to arbitration under the Act. Unfortunately,
these phrases lack sufficient definitiveness.
The terms ‘matters’, ‘any other matter’ and
the concepts of ‘national or public interest’
and ‘environment’, are nebulous. In effect,
section 1 is a very imprecise attempt to
define both subject-matter arbitrability1 and
territoriality2 and may result in avoidable
resort to litigation. Moreover, section 59(e)
of the Act excludes from enforcement a
foreign award containing a decision on an
unarbitrable submission. This alone is a good
reason why the Act should further define the
scope of its arbitrability and territoriality.3
The Act applies retroactively to previous
arbitrations and provides for expedited
arbitration
An interesting feature is the saving provision
in section 137 of the Act, which allows an
action commenced under the repealed
Arbitration Act of 1961, or pending before
any court, to be dealt with under the new
statute. The Act also provides an expedited
procedure for fast tracking arbitration.4
The Act provides for two supporting
institutions in aid of arbitration
In addition to the substantive provisions
regulating ADR procedures, the Act also
includes two institutional initiatives. First,
section 114 of part four of the Act established
an Alternative Dispute Resolution Centre
(‘ADR Centre’ or ‘Centre’); second, section
125 of part five of the Act establishes an
Alternative Dispute Resolution Fund (‘ADR
Fund’). These two institutions are established
to provide essential support for the ADR
procedures regulated by the Act.
In brief, the ADR Centre, a body corporate
with perpetual succession, is endowed with
capacity to sue and be sued, to acquire,
hold and dispose of property, and to enter
into contracts and other transactions. The
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Centre’s main objective is to facilitate ADR
practice, without actually being involved
in the resolution of a dispute. Its functions
include maintaining a register of arbitrators
and mediators, providing guidelines on fees
for arbitrators, mediators and customary
arbitrators, and reviewing and proposing
changes to the arbitration and mediation
rules. The Centre’s ancillary function is to
conduct research, provide education and
avail relevant publications to the public.5
The Centre has a governing board6 and
regional and district officers that will also
keep registers of arbitrators and mediators.7
Under section 134 of the Act, on the advice
of the board, the Minister for Justice may
make regulations by legislative instrument on
various matters to give effect to the provisions
of the Act.
The ADR Fund, in turn, will be applied
for public education on ADR, research and
studies relevant to the functions of the ADR
Centre, and for the development of human
resources for ADR purposes.8
Evaluating the Act based on the
essential features required to ensure that
arbitration is an efficient procedure for
the resolution of disputes
Given the global acceptability of the Model
Law of the United Nations Commission on
International Trade Law (‘UNCITRAL Model
Law’ or the ‘Model Law’), it is generally
considered proper to evaluate a new national
arbitration law based on its similarity to
or compatibility with the provisions of the
UNCITRAL Model Law on arbitration.
But, because the Model Law has avoided
controversial topics and is an incomplete law,9
perhaps the better inquiry is whether the new
law incorporates the essential and universal
principles of arbitration practice, such as the
parties’ autonomy to decide on arbitration
and its essential features; the ability of an
arbitrator to provide for an efficient and
streamlined arbitration; and the ability of
the courts to support arbitration, without
interfering excessively in the arbitration
procedure.
With these essential features, an arbitration
statute enables arbitral proceedings that are
expeditious, fair, involve the least expense to
the parties, and require the least intervention
by a national court. An attempt is made,
in what follows, to examine Ghana’s new
arbitration law with these three considerations
in mind – namely party autonomy; tribunal
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authority; and court interventionism. To do
so, this article will compare the Act to the
UNCITRAL Model Law and the arbitration
law of certain Commonwealth jurisdictions,
such as Kenya, Nigeria and others, that derive
their law from or are substantially influenced
by the UNCITRAL Model Law.
The Act provides for party autonomy in
many respects, but that autonomy is not
an absolute licence to hinder the course of
arbitration
Party autonomy is extensively recognised and
protected by the Act. For example, section
5 of the Act provides that an arbitral party10
is free to refer a dispute for arbitration to
a person or to an arbitration institution.
Similarly, section 14 allows the parties to
choose the procedure for appointing an
arbitrator, section 16 allows the parties to
challenge the arbitrator’s appointment,
and section 17 allows the parties to revoke
the arbitrator’s appointment.11 Moreover, a
party which is not notified of the arbitration
proceedings can apply to the High Court to
challenge the composition of the arbitral
panel, the arbitrability of the matter in
dispute, and the eventual award for lack of
jurisdiction in relation to a party or for a
serious irregularity affecting a party.12
Additionally, section 31 of the Act
empowers the parties to agree on any matters
of procedure13 and permits an arbitrator to
consolidate arbitral proceedings and hold
concurrent hearings.14 Parties can also choose
the language of the proceedings15 and agree
on the time for submitting their pleadings.16
More remarkable is the freedom of parties to
modify time fixed by their agreement or even
by this Act.17 A fundamental right enshrined
in the Act is the parties’ entitlement to fair
and impartial treatment by the arbitrator,
and the requirement for the arbitrator to give
each party the opportunity to present its case.
Section 31 provides this protection in the
prescription of the duties and powers of the
arbitrator.18
Then, once the arbitral hearings have
concluded, the parties are also free to agree
on the form of the award.19 An aggrieved
party can subsequently apply for an award
to be set aside on the grounds specified in
section 58. Further, section 60 is a unique
statutory provision that allows the parties
to agree to the resolution of their dispute
through expedited arbitration proceedings,
including proceedings following the

Expedited Arbitration Proceedings Rules of
the Alternative Dispute Resolution Centre set
out in schedule three of the statute.
However, party autonomy is not carte
blanche and must be viewed in relation
to the fundamental requirements for the
achievement of the objectives of arbitration.
In this regard, UNCITRAL itself considered
certain Model Law provisions such as
Articles 18 (equal treatment of parties) and
19 (determination of rules of procedure),
amongst others, as mandatory and nonderogable.20 The sense and essence of Articles
18 and 19 of the UNCITRAL Model Law are,
with slight modification, replicated by section
31 of the Ghana statute.
A further limitation on party autonomy
is that in nearly all the provisions where the
parties are given the freedom of choice,
agreement or action, should the parties fail
to act, the arbitral tribunal, or court or other
relevant institution with authority to do so,
steps in to break the impasse in order to move
the arbitration process forward. For example,
an arbitrator can set the timing for a delivery
of a claim or defence – consistent, of course,
with the fundamental principle of equal
treatment of all parties. Consequently, under
the Ghana statute, even though the parties
are free to agree on the time for the exchange
of pleadings under section 33(1), in the
event of their failure to do so, under section
33(2) the arbitral tribunal is empowered to
determine the time for delivery of pleadings.
In effect, a dilatory party cannot unduly delay
the arbitral proceedings.
Similarly, Article 24(2) of the UNCITRAL
Model Law carries further the principal of
equal treatment by requiring that parties
be given advance notice of any hearing or
meeting for inspection of goods, property
or documents, or for the exchange of
communications between the parties.
These Model Law provisions are replicated
in Sections 34(13) and (14) of the Act.
Moreover, these are also non-derogable
provisions.
Consistent with the arbitrator’s ability
to further proceedings despite a party’s
recalcitrance, if the parties fail to agree on
the form of an award, section 49 of the statute
mandates the award to be in writing, signed
by the arbitrator, stating the date and place of
the award; and if the parties do not dispense
with a reasoned award, the section demands a
statement of reasons for the award.
Another facilitative provision that curtails
party autonomy is section 44(3) which
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empowers the arbitrator, if a party fails
to take a required step or give evidence
without sufficient reason, to proceed with
the arbitration on the evidence before it and
make an award. A party aggrieved by the
exercise of this power is not given a right of
appeal under this section.
Other instances that impinge upon party
autonomy and from which there can be no
derogation include the arbitral power to
postpone a hearing at the insistence of the
arbitrator;21 the power to refuse to deliver
an award to the parties until the arbitrator’s
fees and expenses are fully paid;22 and the
exclusion of liability for acts or omissions in
connection with the arbitration that are not
deliberate.23
Lastly, a party who takes part or continues
with the arbitration in the circumstances
stated in section 27 or fails to raise a timely
objection to the arbitral proceedings is
deemed to have waived the right to do so
later.24
It is therefore appropriate to view the
freedom of the arbitral parties in relation
to the objectives of arbitration and the
relative autonomy of the arbitral tribunal,
for example, in the choice of appropriate
procedures and the reception of relevant
evidence as the tribunal’s autonomy is, to an
extent, also recognised and protected by the
statute. In this connection, the provisions of
section 31(3) of the Act can be a source of
tension between party and tribunal insofar
as the power of the tribunal to decide on
matters of procedure and evidence is made
subject to the right of the parties to agree on
procedural matters. An opening for avoidable
judicial intervention may have been created.
A measure of good sense and cooperation
between party and tribunal, when
forthcoming, can ensure the smooth conduct
of the proceedings backed by appropriate
provisions requiring such cooperation.
The Act provides for the arbitrator to
exercise various powers necessary for an
efficient and streamlined arbitration
Two principal considerations underlie the
need for donating substantial procedural
powers to the arbitral tribunal. First, although
the arbitration is mandated by the agreement
of the parties, the arbitration agreement is
not expected to, and usually does not set out
the full procedural powers of the arbitral
tribunal. Secondly, the arbitral tribunal needs
to have substantial powers to conduct the
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arbitration efficiently and effectively. To the
extent therefore that the parties’ agreement
does not specify the powers of the arbitral
tribunal, arbitration law can come to the aid
of the arbitration agreement by filling in the
gaps.
To begin, section 24 empowers the arbitral
tribunal to rule on its own jurisdiction unless
the parties agree otherwise.25 This power
may be exercised particularly on issues such
as the existence, scope or the validity of the
arbitration agreement or other agreement
to which the arbitration agreement relates
or whether or not the matter in dispute
is arbitrable in terms of the parties’
agreement.26 Section 29 empowers the
arbitrator, unless the parties decide otherwise,
and upon written notice to the parties,
to conduct an arbitration management
conference within specified times with the
parties or their representatives.27 The several
procedural matters that will be determined at
the conference include:
• the issue to be resolved by the tribunal;
• the date, time, place and estimated
duration of the hearing;
• the need and mode of discovery;
• production of documents and
interrogatories;
• whether evidence should be given orally or
in writing;
• the form of the award; and
• costs and arbitrator’s fees.
Apart from the specific powers and duties
assigned to the arbitrator by section 31, as
noted, and the requirement of fairness,
impartiality and equal treatment of the
parties, the arbitrator is also required to
conduct the arbitration in an appropriate
manner in accordance with the provisions
of the Act, to avoid unnecessary delay and
expense and adopt measures for the speedy
resolution of the dispute.28 The phrase
‘subject to this Act’ in section 31(2) suggests
that neither the tribunal nor the parties can
derogate, even contractually, from the powers
vested by this section of the Act.
The right of the parties to agree on any
matter of procedure is paramount, subject to
which the arbitrator shall decide on matters
of procedure and evidence that include: the
time and place of arbitration; the formulation
of questions to be answered by the parties; the
production of documents; and whether or not
the strict rules of evidence are to be applied
in relation to the admissibility, relevance
or weight of any material evidence.29 The
arbitrator has power to give directions or make
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orders as are appropriate for the conduct
of the arbitration. Such directions or orders
may relate to the provision of security for
costs, the inspection or taking samples of the
property or subject-matter of the arbitration;
and the arbitrator may subpoena30 witnesses
at the insistence of the arbitrator or a party
and direct evidence to be given on oath or
affirmation and administer the same.31
As has already been noted, the arbitrator
has the power under section 33(2) of the
Act to determine the time for the delivery
of pleadings in the event the parties fail to
do so; the arbitrator also has the power to
give the parties notice of the hearing date.32
Additionally, the arbitrator has authority
to exclude a witness from the hearing; to
determine whether a person who is neither
a witness nor a party should attend the
hearing;33 to vary the order in which the
arbitrator hears the parties;34 and, unless
the parties agree otherwise, to decide on
whether the hearing shall be oral or shall
be documentary only.35 The arbitrator may
also decide the manner in which witnesses
are to be examined,36 and may appoint
an independent expert to report to the
arbitrator on specified issues.37
An important procedural power specifically
given to an arbitrator is the ability at the
request of a party, to grant any interim relief
for the protection or preservation of property
and payment of the costs thereof38 or any
relief, including specific performance, in the
furtherance of the arbitration.39
As has already been noted, a hearing may
be postponed at the arbitrator’s insistence or
at the request of a party for sufficient reason.40
According to section 44(3), an arbitrator may
proceed with the arbitration on the evidence
before the tribunal and make an award even
when a party, without sufficient cause, fails to
take a required step in the proceedings. As has
also been noted, under section 56 of the Act
the arbitrator can withhold an award for nonpayment of the arbitrator’s fees and expenses.
Under sections 45 and 46 respectively, an
arbitrator may close or re-open a hearing as
appropriate and assess the arbitration fees,
expenses and compensation in an award
that is final and binding between the parties
and any person claiming through or under
them.41 However, an important constraint on
the arbitral tribunal appears in section 34(5)
by which, ‘except as otherwise agreed by the
parties or provided by law’, the arbitrator
must ensure the confidentiality of the arbitral
proceedings.

It seems that the freedom of choice and
action given by Act 798 to the arbitral party
is dominant in comparison to the powers
allocated to the arbitral tribunal. For
example, the constraints on the exercise
of the tribunal’s power to rule on its own
jurisdiction is subject to the agreement of the
parties; the power of the tribunal to ensure
the confidentiality of the arbitration pursuant
to section 34(5) is subject to party agreement
otherwise or as provided by law; the exercise
of the tribunal’s power in section 31 to
conduct the arbitration in an appropriate
manner is ‘subject to this Act’; and the power
in section 38(1) to grant interim relief the
arbitrator considers necessary is exercised
only at the instance of an arbitral party.
The Act grants judicial bodies various
powers to further and support arbitration;
unfortunately, the Act does not include
vital language that would prevent
the intrusion of the judiciary into the
arbitration process
Act 798 accords the High Court of Ghana a
prominent role in arbitration matters, even
if the High Court’s powers are ostensibly
granted simply to support arbitration.
It all starts with section 6 of the Act, by
which a party may apply to the court to
refer to arbitration an action commenced
in the court, or a part thereof to which the
parties’ arbitration agreement relates. Even
where there is no arbitration agreement on
the matter in dispute, section 7 empowers
the court to refer the action for arbitration,
sua sponte, with the written consent of the
parties. Again, in any court action in which
the court realises that the action is the
subject of an arbitration agreement, it may
stay the proceedings and refer the parties to
arbitration.42
Section 16 of the Act provides an
opportunity for the High Court to determine
a challenge against a party-appointed
arbitrator in the circumstances stated in the
section; and in other specified circumstances
the High Court may revoke an arbitrator’s
authority.43 The arbitrator is permitted by
section 18(5) to make a representation to
the court in respect of an application for the
arbitrator’s removal; and upon the arbitrator’s
removal, the court has power to make
appropriate orders for the payment of the
arbitrator’s fees and expenses or the refund
of payments received by the arbitrator.44
On the resignation of an arbitrator, and
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in the absence of party agreement on the
arbitrator’s fees, expenses or any liability
incurred by the arbitrator, the latter may
apply to the High Court for relief or orders
on such matters, with a right of appeal there
from to the Court of Appeal.45 A dispute
about an arbitrator’s fees for which the
arbitral parties are jointly and severally liable
may also be referred to the High Court.
A challenge to an arbitrator’s ruling on
the arbitral jurisdiction may be determined
by the High Court under section 26, with a
right of appeal there from and leave of the
court. An arbitral party who is not notified
of arbitral proceedings may challenge, in
the High Court, the existence of a valid
arbitration agreement, the composition of
the arbitral panel, and the award for the lack
of jurisdiction or serious irregularity, with
a right of appeal and leave of the court, to
the Court of Appeal.46 Section 39 of the Act
also grants the High Court extensive powers
to make orders in support of arbitration.
These provisions relate to the taking and
preservation of evidence, rights affecting the
subject matter of the arbitration, inspection
of property, sale of goods in the arbitration,
the grant of interim injunctions, and the
appointment of a receiver. The leave of
court is required for any appeal thereafter
to the Court of Appeal. Points of law arising
in arbitration proceedings may be referred
to the High Court for determination under
section 40 and the award, when made, may
be registered at the High Court or other
institution agreed upon by the parties on the
terms of section 49(8).
Court intervention may be sought by an
arbitral party for assessment of fees due to
an arbitrator who withholds an award for
non-payment of the arbitrator’s fees and
expenses with a right of appeal to the Court
of Appeal.47 The powers of the High Court in
relation to the award are contained in section
57 (enforcement of the award), section 58
(challenge of the award) and section 59
(enforcement of foreign awards).
Unfortunately, the Act does not include an
important provision which would limit the
intrusiveness of the courts in arbitration.
Unlike what is found in the UNCITRAL
Model Law, and what is found in the
arbitration laws of other post-colonial
common law countries, an important
restriction on the extent of court intervention
in arbitration is missing in Ghana’s new Act.
Specifically, Article 5 of UNCITRAL’s Model
Law provides that ‘[i]n matters governed
46

by this Law, no court shall intervene except
where so provided in this Law’.48 In the same
vein, section 10 of the Kenyan Arbitration Act
of 1995 states that ‘[e]xcept as provided by
this Act, no court shall intervene in matters
governed by this Act’,49 and section 34 of the
Nigerian ACA states that ‘[a] court shall not
intervene in any matter governed by this Act
except where so provided in this Act’.50
Given that there has always been persistent
and intense litigation wherever the English
Common Law cuckoo has nested and laid
its eggs, the lack of similar provisions in the
Ghanaian Act is troublesome – as it opens
the door, perhaps, for extensive judicial
intervention in arbitration.
Unlike the Ghanaian Act, the other
provisions quoted here show that it is the
court and not the arbitral tribunal that is
often the subject of restraint in modern
arbitration litigation. It is not suggested
here that Ghana should uncritically copy
other jurisdictions, but only that a modern
arbitration statute should empower the
arbitrator to arbitrate the dispute from
beginning to end with authority to ensure the
finality of a just award, without fear of judicial
intervention.
Conclusion
Act 798 arguably meets the basic criteria set
for its appraisal by providing amply for party
autonomy, allocating procedural powers
and duties to the arbitral tribunal, and
providing supervisory and appellate powers
to the courts to support arbitration. The Act
therefore allows for the procedural flexibility
and fundamental fairness which permit
expeditious and just resolution of disputes in
arbitration.
Moreover, the Act provides for the allimportant, yet somewhat restrained, power
of party autonomy, as is evident in the above
noted provisions of section 31, which relates
to the powers of the arbitral tribunal, and
section 39, which relates to the powers of the
courts. Unfortunately, in the distribution of
powers (including appellate powers) between
tribunal and court, the power of the courts
over and into arbitration proceedings is
also perceptible. These observations suggest
that the Act creates certain imbalances in
the relationships between the party and the
tribunal and between the tribunal and the
courts. From these imbalances, tensions
might arise which could delay the arbitration
proceedings, and hinder arbitration’s most
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prominent goal – efficient resolution without
judicial intervention. Perhaps party autonomy
can be moderated by statutory provisions
requiring cooperation between party and
tribunal and the distribution of shared
responsibilities and duties that promote
cooperation.51
Additionally, excessive judicial presence in
arbitration, with an ever present High Court
and an overshadowing Court of Appeal, can
also inhibit arbitration from maturing into
a complete and free-standing procedure for
conducting arbitral proceedings fully and
finally in Ghana.52 But judicial intervention
can be minimised somewhat by effective
arbitration rules and sound practices that
make such intervention unnecessary or the
very last resort. Court intervention can never
be completely eliminated from national
arbitration statutes because, when needed,
the court must intervene to enforce the
arbitration agreement, ensure procedural
propriety of the arbitral proceedings, and
provide necessary support by the power to
grant interim orders. Finally, of course, a
court must enforce an arbitral award, absent
voluntary compliance.
That said, the proof of the pudding is in the
eating, as the saying goes, and thus what this
outstanding Ghanaian arbitration initiative
really needs is time in which it can be tried
and tested. For now, the celebratory African
words of welcome for Act 798 are ‘atuu’ and
‘karibu’.
Notes
* Former Judge of the High Court of Kenya, Chartered
Arbitrator and Member of the Court of the London
Court of International Arbitration (LCIA), Professor
of Law, University of Stellenbosch, South Africa
(2007).
1 See for example, The Arbitration Act 1996 (No 6 of
1996) of Zimbabwe specifying in section 4(1) what
may be arbitrated and in 4(2) what is not arbitrable.
2 With regard to territorial scope of application, it is
not helpful to be left to assume that the Act applies
to both domestic and international arbitrations. See
section 1 Arbitration and Conciliation Act, Cap 4,
Uganda; also sections 3–6 Zambian Arbitration Act,
No 19 of 2000.
3 The need for this Act to co-exist with other national
laws makes it necessary to define the area in which it
operates (the territorial criterion) to the exclusion of
other laws. This is not amplified or sufficient by the
provision in section 1 which in the relevant part reads:
‘This Act applies to matters other than … any other
matter that by law cannot be settled by an alternative
dispute resolution method’. This leaves open the
decision (and argument no doubt) on whether or
not that other matter cannot be settled by an ADR
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method. Model Law Article 1, for example, establishes
some limitations on the scope of its application,
one of which is that it applies only to arbitrations in
which ‘the place of arbitration’ is in the enacting state
(Article 1(2)) with the four exceptions specified in
Articles 8, 9, 35 and 36.
Sections 60 and 135.
Section 115.
Section 117. Note that whereas the centre purports
to be independent (section 116), its chairperson
and board members are appointed by the President
of Ghana (section 117), with regulatory functions
given to the Minister for Justice (section 134). The
role of the existing Ghana Arbitration Centre and its
relationship with the new ADR Centre may require
clarification.
Section 124.
Section 125.
If completeness is anything to go by, then the 62
provisions on arbitration plus the 25 provisions on
customary arbitration (sections 89–113) of the Ghana
statute are together well in advance of the 36 Articles
of the UNCITRAL Model Law.
A party to an arbitration agreement includes a person
claiming through or under a party. The Ghana Act
does not define an arbitral party; but see section 57
Arbitration and Conciliation Act, Cap 19, Nigeria;
and section 2 Arbitration and Conciliation Act, Cap 4,
Uganda.
Compare the appointment and challenge provisions
of the Model Law Articles 10–13 dealing with the
appointment and challenge of arbitrators and the
challenge procedure.
Sections 28(1) (a)–(e) inclusive.
Section 31(3); compare Model Law Article 19; and
section 34(1), English Arbitration Act 1996.
Section 31(6); compare section 35(1) English
Arbitration Act 1996.
Sections 32 and Model Law Article 22.
Section 33(1).
Section 9.
Compare ‘equality’ of treatment of a party and ‘a
fair and reasonable opportunity to present his case’
in section 19 of the Kenya Arbitration Act 1995 as
amended by the 2009 Act; and ‘equal treatment’ and
‘full opportunity’ in section 14 of the Nigerian ACA;
and in the Model Law Article 18.
Section 49; Model Law Article 31.
Note non-derogation provisions such as in section 31
‘subject to this Act’ and section 48(3) and (4) with
reference to the powers of the arbitrator.
Section 44(1) (a).
Section 56(1).
Section 54(1).
Compare the Model Law Article 4, the Kenyan
Arbitration Act 1995 section 5 and the Nigerian ACA
section 33.
The proviso ‘unless otherwise agreed by the parties’ in
section 24 is an important departure from Model Law
Article 16 which does not contain such limitation on
the tribunal’s power to rule on its own jurisdiction.
Compare section 17 of the Kenyan Arbitration Act,
section 12 of the Nigerian ACA, and Model Law
Article 16.
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27 The management conference provision, which
is absent in the Model Law and its derivative
jurisdictions such as Kenya, Nigeria and Zimbabwe, is
desirable and attractive.
28 This important provision incorporating some of the
fundamental principles of arbitrations is also found in
the Model Law (Articles 18 and 19); the 1995 Kenyan
Act and the 2009 Amendment (sections 19 and 20);
and the Nigerian ACA (sections 14 and 15).
29 Similar to section 34, English Arbitration Act 1996.
There is no reference to strict rules of evidence in the
Model Law beyond the tribunal’s power to determine
the admissibility, relevance, materiality and weight of
any evidence (Article 19(2) Model Law).
30 The arbitral power to subpoena a witness is
uncommon but desirable for arbitration, for
supplementing the functional powers of the arbitrator.
See section 43(1), English Arbitration Act 1996.
31 Compare section 38, English Arbitration Act 1996.
32 Section 34.
33 Section 34(6). There is no equivalent provision in the
Model Law or in the African national statutes derived
from the Model Law.
34 Section 34(9).
35 Section 34(11). Comparable to Model Law Article 34.
36 Section 41.
37 Section 43. The principles of fairness and equal
treatment are apparent in the five sub-paragraphs of
section 43.
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38 Section 38. Compare Model Law Article 17.
39 Section 50. The power to order specific performance
is another special power by an arbitration statute,
which is absent, for example, from the Model Law and
most African arbitral jurisdictions.
40 Section 44.
41 Section 52.
42 Section 7(5). Contrast the different structure and
wording of Model Law Article 8 with sections 6
(Application to Court) and 7 (Reference by Court)
of the Ghana statute. See also section 6 of the Kenyan
statute, and section 4 of the Nigerian ACA.
43 Section 18.
44 Section 18(6).
45 Section 19(2) and (5) (a).
46 Section 28.
47 Section 56.
48 Model Law Article 5.
49 Kenyan Arbitration Act 1995, section 10.
50 Nigerian ACA, section 34.
51 See, for example, section 40, English Arbitration Act
1996 on general duty of parties.
52 A provision for an arbitral process of appeal or
review will be consonant with this objective – see, for
example, section 30(2) of the English Arbitration Act
1996 on challenging an arbitral ruling on jurisdiction.

Reconfirming continued
support for the autonomy
of arbitrations: recent
developments in Korea

K

orea has been a signatory state to
the United Nations Convention on
the Recognition and Enforcement
of Foreign Arbitral Awards
(‘New York Convention’) since 1973. As
most parties voluntarily abide by awards,
however, Korean courts have not often been
required to enforce and interpret the New
York Convention. On the limited occasions
when the courts are faced with a dispute
regarding the validity of an arbitral award,
Korean courts have been reluctant to usurp
the role and findings of an arbitral tribunal
in light of its commitment to the New York
Convention. Accordingly, over the past several
decades, Korean courts have established a
reputation for being ‘arbitration friendly’
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in their approach to interpreting the New
York Convention’s exceptions to recognition
and enforcement of foreign arbitral awards.
Such a reputation became further solidified
after the adoption of the 1999 Arbitration
Act of Korea (the ‘Act’), which was modeled
after the UNCITRAL Model Law. Korean
courts have shown that only in exceptional
and narrow circumstances will they refuse to
recognise or enforce an arbitral award. This
article surveys recent Korean court cases
confirming the ‘arbitration friendly’ attitude
of Korean courts and provides practical
guidance on the circumstances in which
an arbitral award may not be recognised or
enforced.
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Lack of reasoning and public policy:
Korean Supreme Court case 2007Da73918
In the recent Supreme Court case
2007Da73918 (Decided 24 June 2010), the
plaintiff, a Korean governmental foreign
aid agency, and the defendant, a Korean
company, entered into an agreement whereby
the defendant would export various goods
for the purpose of foreign aid on behalf of
the plaintiff, and the plaintiff would make
payments to the defendant for such goods.
Throughout the term of the agreement, the
defendant reported its tax-exemption status
for value added tax (VAT) and did not pay
such VAT. These filings were accepted, and
the exemption was acknowledged by the
relevant tax authorities. However, after the
termination of the agreement, the authorities
notified the defendant that the exports
were not exempted from VAT payments and
demanded payment. The defendant paid the
VAT and then commenced arbitration against
the plaintiff arguing that it was the plaintiff’s
responsibility to make the VAT payments.
In issuing the award, the tribunal noted
several findings of facts: (i) the defendant
was the exporter; (ii) there was no express
provision regarding which party carried
the responsibility for the VAT; and (iii) the
relevant tax authorities acknowledged that the
defendant was exempt from VAT payments.
The tribunal then issued an award in favour
of the defendant and held that the plaintiff
should pay a portion of the VAT. The plaintiff
sought to set aside the arbitral award pursuant
to Articles 32(2) and 36(2)(1)(d) of the Act,
arguing that the tribunal failed to conduct the
arbitration proceedings in accordance with
the parties’ agreement by failing to properly
provide reasons for its decision.
Article 32(2) of the Act states that ‘an
award shall state the reasons upon which it
is based unless the parties have agreed that
no reasons are to be given…’. Additionally,
Article 36(2)(1)(d) states that an award
may be set aside if ‘the arbitral procedure
were not in accordance with the agreement
of the parties…’. Thus, it was the plaintiff’s
contention that the parties did not agree to
an award without the tribunal’s reasoning
and, therefore, the arbitral procedure was not
in accordance with the parties’ agreement.
The plaintiff also argued that the arbitral
award should be set aside on public policy
grounds, pursuant to Article 36(2)(2)(b) of
the Act, which states that the court may set
aside an arbitral award if recognition and

enforcement of the award is in conflict with
the good morals or other public policy of
the Republic of Korea. The plaintiff argued
that the tribunal’s award differed from the
Supreme Court’s precedent of similar cases,
and, therefore, enforcement of the award
would be contrary to the good morals or
public policy of Korea.
The Court found that lack of reasoning is
insufficient to set aside an award
Article 32(2) of the Act states that an arbitral
award ‘shall state the reasons upon which
it is based, unless the parties have agreed
that no reasons are to be given or that the
award is an award on agreed terms under
Article 31.’ Additionally, Article 36(2)(1)(d)
states that ‘an arbitration award may be set
aside by the court only if ... the party making
the application furnishes proof that … the
arbitral procedure were not in accordance
with the agreement of the parties, unless such
agreement was in conflict with any provision
of this Act that the parties cannot derogate
or, failing such agreement, were not in
accordance with this Act.’
The lower court rejected the plaintiff’s
arguments and refused to set aside the
arbitral award. In affirming the lower court’s
decision, the Supreme Court noted that an
arbitral award may be set aside for lack of
reasoning if the parties had not agreed to
waive this requirement and the tribunal,
nevertheless, did not provide reasoning to
support its decision. Further expanding
upon circumstances when an award may be
set aside under Article 32(2), the Supreme
Court stated that an arbitral award should
be set aside only in limited cases where: (i)
the tribunal did not provide any reasoning
whatsoever; (ii) the reasoning of the tribunal
is so unclear that one cannot determine what
issues of fact or law were relied upon by the
tribunal; and/or (iii) the reasoning of the
tribunal is contradictory.
In addition, the Supreme Court found that
so long as the award contains some reasoning,
the decision is allowed to rely upon equitable
principles without reference to any specific
statute or law. Also, Article 32(2) does not
require the tribunal to provide exact, detailed
reasoning regarding the respective rights of
the parties. It is sufficient if the award contains
a general explanation of how the arbitrator
or the tribunal came to its final conclusion.
Moreover, unless an award clearly lacks
common sense and is contradictory within its
arbitration NEWSLETTER

MARCH 2011

49

country developments 							asia: east & pacific

own reasoning, the fact that portions of an
award are unreasonable or incomplete does
not constitute a failure to provide reasoning
for purposes of setting aside an arbitral award
under Article 32(2). Therefore, the Supreme
Court found that the arbitral procedure was
not contrary to the parties’ agreement and as
such, there was no valid basis to set aside under
Article 36(2)(1)(d).
The failure of the tribunal to follow
Korean Supreme Court precedent is not a
violation of public policy
The plaintiff also argued that the arbitral
award contravened Korean public policy and
should be set aside pursuant to Article 36(2)
(2)(b). Article 36(2)(2)(b) states that an
arbitral award may be set aside if the court
finds that ‘the recognition and enforcement of
the award is in conflict with the good morals or
other public policy of the Republic of Korea’.
In this regard, the Supreme Court affirmed
the lower court’s decision that enforcing
the arbitral award would not violate the
good morals or public policy of Korea. The
Supreme Court stated that the public policy
exception to enforcing arbitral awards does
not mean that an arbitral award should be
set aside for every circumstance where the
tribunal erred in findings of fact or law.
In fact, the Court held that it would not
constitute a violation of the good morals
or public policy of the Republic of Korea
where an arbitral award simply differed from
a Korean Supreme Court precedent which
dealt with similar facts and where the Court
interpreted the law and contract differently.
Although this case concerns the
enforcement of a domestic arbitration award
rather than an international arbitration
award, the general principles set out in
the Supreme Court decision are helpful to
understand where the Korean courts stand
in relation to enforcing both domestic and
international arbitration awards.
It is apparent that the Korean courts are
generally reluctant to disturb the autonomy
of an arbitral tribunal and its findings of fact
and law.

Public Policy: Seoul District Court case
2009Gahap136849
In a recent Seoul District Court case,
2009Gahap136849 (decided 9 July 2010), the
plaintiff, a Korean entity, and defendant, a
50

Dutch entity, had entered into a shareholders’
agreement in which there was an ‘Event of
Default’ provision stipulating that in the
event of a material breach or default of the
agreement, the breaching party would sell all
of its shares to the non-breaching party at a
fair price.
Subsequently, the defendant distributed
dividends although the requisite conditions
for distribution had not been satisfied. The
plaintiff argued that such action constituted
an ‘Event of Default’ and filed for arbitration
arguing that the obligation to sell the
defendants’ shares to the plaintiff had been
triggered. In the arbitration proceedings,
the defendant argued, among other things,
that the provisions of dividend distribution in
the agreement violated Korean commercial
law. The tribunal rejected the argument and
issued an award in favour of the plaintiff.
When the plaintiff sought to enforce
the arbitral award in Korea, the defendant
objected to enforcement based on public
policy grounds under Article V(2)(b) of the
New York Convention. The defendant argued
that enforcement of the arbitral award would
be contrary to the public policy of Korea
because the tribunal’s application of the law
contravened relevant Korean law. Specifically,
the defendant argued that the provision of
the shareholders’ agreement in dispute (ie,
dividend distribution) contravened Korean
law and that enforcing the award violated the
public policy of Korea.
It is not a violation of public policy where
the tribunal’s findings contradict Korean
law
In rejecting the defendant’s arguments, the
District Court held that the shareholders’
agreement did not violate Korean law, but, in
dicta, noted that even if application of a law
in a foreign arbitral proceeding conflicted
with Korean law, this did not in and of itself
constitute grounds to set aside an award
under the public policy exception. The award
must contravene the basic fundamental
principles of the domestic legal order,
the fundamental ideas underpinning the
domestic legal order, or the fundamental
considerations and values of the legal system.
The defendant also argued that the
tribunal’s award resulted from an arbitrary
application of Korean law. The District
Court disagreed that the law was applied
arbitrarily but also noted that the fact that
the tribunal’s findings may have contradicted
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Korean law or precedent was not sufficient to
set aside an arbitral award under the public
policy exception. As stated in many similar
Korean cases addressing the enforcement of
arbitral awards, the District Court noted that
when addressing whether an arbitral award
should be enforced, the court should make a
determination with due regard for the need
to respect not only domestic circumstances of
the country in which enforcement is sought,
but also the need to maintain stability and
order in international transactions.
Korean courts continue their path towards
building their reputation as friendly to
arbitration by narrowly interpreting Article
V(2)(b) of the New York Convention.
The courts have been keen to respect the
autonomy of arbitral proceedings and the
findings of an arbitral tribunal. Even if an
arbitral tribunal’s findings contravene Korean

HONG KONG
Kim M Rooney*
Gilt Chambers,
Hong Kong
kim.rooney@
giltchambers.com

law, the courts will not refuse recognition
unless the findings contravene a fundamental,
absolute principle which forms the basis of
Korean law. In this regard, Korean courts
have been consistent in narrowly interpreting
the circumstances when Korean public policy
has been violated.
As can be seen from the decision of the
District Court (and also the recent Supreme
Court case dealt with above) addressing the
validity of arbitral awards, Korean courts
rarely will disturb an arbitral award or the
findings of an arbitration proceeding.
Note
* Eun Young Park is a partner with Kim & Chang and
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lawyer and a Foreign Legal Consultant of Kim &
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The new Hong Kong
Arbitration Law

O

n 10 November 2010, Hong
Kong’s Legislative Council passed
Hong Kong’s new Arbitration
Ordinance (the ‘NAL’). The
NAL was published in the Hong Kong
Government Gazette on 12 November 20101
following more than a decade of review. By
a happy coincidence, the enactment of the
Arbitration Ordinance coincided almost
exactly with the 25th anniversary of the Hong
Kong International Arbitration Centre (the
‘HKIAC’).
Hong Kong’s new Arbitration Ordinance
creates a unitary system of arbitration,
consolidating the provisions for domestic
and international arbitration in one piece
of legislation, which is based on the United
Nations Commission on International
Trade Law (‘UNCITRAL’) Model Law on
International Commercial Arbitration
(the ‘ML’).2

Hong Kong introduces a unitary system of
arbitration
Hong Kong’s current Arbitration Ordinance
(Cap 341) (the ‘CAL’) creates two different
regimes for domestic and international
arbitrations. Its domestic regime is largely
based on the English Arbitration acts of 1950
to 1996 (which gave the courts more extensive
powers than the ML does). Since 1989, Hong
Kong’s international arbitration regime has
been based on the Model Law. The CAL is
generally considered to be difficult to read
and not user friendly.
In 2010, a Bills Committee of Hong
Kong’s Legislative Council, responsible for
reviewing Hong Kong’s arbitration law (the
‘Bills Committee’), concluded that adopting
a unitary system based on the UNCITRAL
Model Law would enable Hong Kong to
have an international regime that ‘accords
with international arbitration practices and
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enhance (sic) Hong Kong’s competitiveness’.
It would also avoid the need for parties to
check whether or not a particular arbitration
is domestic or international, and whether the
domestic or international arbitration regime
applies.3
The NAL follows the same order and
chapter headings as the ML. It modifies and
amends a number of the ML provisions to
enable the NAL to:
• Readily apply to non-international
arbitrations;
• Accommodate Hong Kong’s status as
a special administrative region (‘SAR’)
of China, following the return of its
sovereignty by the United Kingdom to
China on 1 July 1997;4
• Enhance the speed of arbitration and its
cost effectiveness; and
• Provide guidance in some areas on which
the ML is silent, such as the powers of
arbitrators and the effect of limitation
periods.5
In doing so, the NAL incorporates a few
provisions from the CAL and also draws on
provisions in the English Arbitration Act 1996.
The Hong Kong Government has said that
its initial intention is that the NAL shall come
into force around June 2011.
The approach and structure of the NAL
The NAL is intended to be user friendly and
easy to read. Among other things, it follows
the ML’s format and clearly identifies the
ML provisions that have, and have not, been
adopted. The NAL is divided into 14 parts
with 112 sections and four schedules. A brief
summary of the 14 parts are as follows:
• Part 1: This sets out the law’s ‘objects and
principles’,6 the applicability of certain ML
provisions and the scope of application of
the NAL.
• Part 2: This contains general provisions
concerning interpretations that correspond
to Chapter I of the ML; giving the HKIAC
power in place of the courts as the default
authority for the appointment of arbitrators
(and also mediators);7 the application of the
Limitation Ordinance (Cap 347);8 and the
confidentiality of arbitrations and related
court proceedings.9
• Part 3: Arbitration Agreement (sections
19-22). These provisions correspond
to Chapter II of the ML including the
definition and form of arbitration
agreements;10 and interim measures by the
court.11
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• Part 4: Composition of the Arbitral
Tribunal and Appointment of Mediators
(sections 23-33): corresponds to Chapter
III of the ML.
• Part 5: Competence of the Arbitral
Tribunal to rule on its jurisdiction (section
34): corresponds to Chapter IV of the ML
(Article 16).
• Part 6: Interim Measures and Preliminary
Orders that may be made by the Arbitral
Tribunal (sections 35-45): largely
corresponds to Chapter IVA of the ML. It is
divided into five divisions covering (i) interim
measures, (ii) preliminary orders, (iii)
provisions applicable to interim measures
and preliminary orders, (iv) recognition and
enforcement of interim measures, and (v)
court ordered interim measures.
• Part 7: Conduct of the Arbitral Proceedings
(sections 46-63): corresponds to Chapter V
of the ML (Articles 18 to 27) and includes
new provisions.
• Part 8: Making of Award and Termination
of Proceedings (sections 64-80) – Sections
64-69 address the application of Articles 2833 of Chapter VI of the ML; sections 70-80
are supplementary provisions.
• Part 9: Recourse Against Award (section
81) – Section 81 gives effect to Article 34
of the ML, providing for an application to
the court to set aside an arbitral award on
specified grounds subject to section 13(5).
• Part 10: Recognition and Enforcement of
Foreign Arbitral Awards (clauses 82-98):
corresponds to Chapter VIII of the ML,
but Articles 35 and 36 of the ML do not
have effect. New provisions that deal with
enforcement of arbitral awards by the
court include (i) general provisions (ii)
Convention Awards, (iii) Mainland Awards,
and (iv) other awards.12
• Part 11: Automatic Opt-In Mechanism
for Domestic Construction Sub-Contracts
(sections 99-102 and schedule 2) – This
part enables parties to continue to adopt
domestic arbitration provisions based on
the CAL as outlined briefly below.
• Part 12: Miscellaneous – This includes
provisions relating to the liability of
arbitrators and mediators.
• Part 13: Repeal, Savings and Transitional
Provisions.
• Part 14: Consequential Amendments.
• Schedule 1: The ML.
• Schedule 2: Opt in Provisions.
• Schedule 3: Savings and Transitional Provisions.
• Schedule 4: Consequential and Related
Amendments.
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Summary of NAL’s key features
Among the key features of the NAL is its
approach to:
• What constitutes an arbitration agreement
in writing;
• The territorial scope of the NAL;
• The extent of the hearing that a party is
entitled to receive;
• The role of the Hong Kong courts;
• Powers of the tribunal;
• Confidentiality;
• Appointment of arbitrators as mediators
and immunity;
• Enforcement; and
• Opt in provisions.
Each of these topics is briefly discussed below.
Agreement in writing
Hong Kong has chosen Option 1 of Article
VII of the ML. This follows the New York
Convention requirement for an arbitration
agreement to be in writing, although the NAL
permits an arbitration agreement in writing to
be in ‘any form’.
Territorial scope
While the NAL applies to all arbitrations
under an arbitration agreement if Hong Kong
is the agreed place of arbitration, only some
of its provisions apply to arbitrations that take
place outside Hong Kong.13
Extent of the hearing that a party is
entitled to receive
Pursuant to section 46(3), the tribunal,
among other things, is required to: ‘…give
[the parties] a reasonable opportunity to
present their case and to deal with the cases
of their opponents.’ (emphasis added).
This is a departure from the text of Article
18 of the ML, which requires that parties be
given a ‘full’ opportunity to present their
case.
Role of Hong Kong courts
The principle of party autonomy has been
enhanced in the NAL. The circumstances in
which the courts may intervene are more limited
than under the CAL (absent an agreement by
the parties to opt in to schedule 2).
If the interim measures are in relation to
arbitration proceedings commenced outside
Hong Kong, the court may grant an interim
measure only if the arbitration proceedings

are capable of giving rise to an arbitral
award (whether interim or final) that may
be enforced in Hong Kong under the NAL
or any other Hong Kong Ordinance14 and
the interim measure is of a type that may be
granted by the court in relation to arbitral
proceedings,15 even if there is not a cause of
action over which the Hong Kong court has
jurisdiction.16
Powers of the tribunal
The NAL has added a number of provisions
dealing with the powers of an arbitral tribunal
including specific powers, disclosure of
documents, granting of injunctions, costs
and extensions of time. The arbitral tribunal
may decide upon its own jurisdiction under
section 34.
Confidentiality
The NAL states that the proceedings covered
under the arbitration agreement and the
eventual award are to remain confidential.
Section 18(1) provides that ‘no party may
publish, disclose or communicate any
information relating to these’.
Certain exceptions are provided in section
18(2) drawn from the 2008 English Court of
Appeal decision in Emmott v Michael Wilson &
Partners Ltd [2008] WLR (D) 82, including
disclosure to protect a legal right or interest,
to enforce or challenge an award,17 or if the
party is obliged by law to make a publication,
etc to a government or similar body.18
Court proceedings relating to arbitration
are to be heard ‘otherwise than in open
court’, under section 16(1). However, section
16(2) permits a party to apply for a hearing
in open court. See also section 17 of the
NAL as to restrictions on reporting of such
proceedings.
Appointment of arbitrators as mediators
Section 33 of the NAL permits an arbitrator
to act as a mediator after arbitral proceedings
have begun, with the written consent of the
parties. Arbitrators acting in the capacity of
mediators are given immunity under section
104, absent dishonesty.
Recognition and enforcement
The NAL has taken an approach to
enforcement that is similar to the CAL and
has not adopted Articles 35 and 36 of the
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ML. Thus a Hong Kong arbitral award may
be enforced in the same way as a Hong Kong
court judgment, with the leave of the court.
The NAL also provides for the enforcement
of New York Convention, mainland and other
non-domestic awards.
Optional provisions
Part 11: Automatic Opt-In Mechanism for
Domestic Construction Sub-Contracts19
provides for unique ‘opt-in’ provisions
allowing parties to continue to use certain
provisions that only apply to domestic
arbitration under the CAL. These provisions
are intended to address the concerns of
the Hong Kong construction industry in
particular.
The NAL also incorporates the Bill
Committee’s recommendations that parties
be permitted to ‘opt in’ to certain provisions
which are not expressly provided for by the
ML, including:
• The power of the court to consolidate
arbitrations where certain conditions are
satisfied;
• The right of the parties to apply to the
court for the determination of preliminary
points of law;20
• The right to an arbitral award on the
ground of serious irregularity in the
prescribed circumstances;21 and
• The right to appeal against an arbitral
award on a point of law.
The NAL automatically applies these ‘opt-in’
provisions on a transitional basis to domestic
arbitration agreements entered into before,
or within six years after, the commencement
of new law under section 100, and to other
ordinances that adopt the provisions of the
NAL.
Under section 101 of the NAL, there is
an automatic opt-in provision for Hong
Kong construction sub-contracts, where the
head agreement’s arbitration clause has
opted in under section 100. This is subject
to exceptions, such as where there is no
arbitration agreement in the sub-contract, or
where the parties to the sub-contract agree to
arbitration but also agree that the automatic
opt-in provision shall not apply. The
Construction Industry Council Ordinance
(Cap 587) provides relevant definitions.
Section 101 does not apply to a foreign subcontractor that is not based in Hong Kong
or if a substantial portion of the construction
operation is to be performed outside
Hong Kong.
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Conclusion
The NAL’s terms reflect the dynamic state
of arbitration in Hong Kong where both
domestic and international arbitration
flourish. The NAL will also support the
strong regional arbitration and alternate
dispute resolution centre in the HKIAC,
the establishment of the first overseas
office of the ICC’s International Court of
Arbitration Secretariat in 2008, and an
arbitration system where a variety of other
international arbitrations and non-domestic
arbitrations are conducted, including under
the China International Economic and Trade
Arbitration Commission (CIETAC) and
UNCITRAL Rules.
Parties to an international arbitration
that takes place in Hong Kong can be
confident that their dispute (absent their
agreement otherwise) will be conducted in
accordance with the terms of the ML. The
NAL is expected to play a significant role
in enhancing Hong Kong’s position as an
international arbitration centre.
Notes
* Kim M Rooney is an arbitrator and barrister practising
at Gilt Chambers, Hong Kong and is the Chair of
the ICC Hong Kong Arbitration Committee, among
other roles. She was previously the head of the Asian
regional dispute resolution practice of White & Case
LLP based in Hong Kong from 1998 to 2009 and has
lived in Hong Kong since 1990.
1 The NAL is Ordinance Number 17 of 2010.
2 The UNCITRAL Model Law of 1985 as amended on 7
July 2006.
3 Paragraph 15 of the Consultation Paper by the Bills
Committee of Hong Kong’s Legislative Council.
4 In the context of arbitration, Hong Kong’s SAR status
primarily affects the recognition and enforcement of
arbitral awards between China and Hong Kong, as also
discussed in this article.
5 Notwithstanding Hong Kong’s status as a SAR
of China, its separate common law legal system
(inherited from the United Kingdom) was
constitutionally guaranteed to 30 June 2047 under
the principle of ‘one country, two systems by the Basic
Law of Hong Kong’, a law of the People’s Republic
of China (Basic Law of the Hong Kong Special
Administrative Region 1990, Decree of the President
of the People’s Republic of China No 26, dated 4 April
1990 and coming into effect as of 1 July 1997, www.
hkbu.edu.hk/~pchksar/BasicLaw/bas-law0.htm. This
has also been statutorily recognised in Hong Kong:
Basic Law of the Hong Kong Special Administrative
Region of the Peoples’ Republic of China (Cap 2101),
www.hklii.org/hk/legis/en/ord/2101/).
6 Section 3.
7 Section 10: Article 3 of Model Law.
8 Section 13: Article 6 of Model Law.
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9 Section 16: Proceedings to be heard otherwise than in
open court.
10 Section 19: Article 7 of Model Law.
11 Section 21: Article 9 of Model Law.
12 Section 81: Article 34 of the Model Law, which has
effect subject to section 13(5).
13 Section 5(1): Provisions of the NAL that apply to
arbitrations conducted outside Hong Kong: section
20 (Article 8: Model Law) Arbitration agreement and
substantive claim before court; section 21 (Article 9
of Model Law) Arbitration agreement and interim
measures by court; section 45 (Article 17J of Model
Law) Court-ordered interim measures; section
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60 – Special powers of court in relation to arbitral
proceedings; section 61 – Enforcement of orders
and directions of arbitral tribunal; and part 10 –
Recognition and Enforcement of Awards apply to the
arbitration.
Section 45(5)(a).
Section 45(5)(b).
Section 45(6)(a).
Section 18(2) (a).
Section 18(2)(b).
Sections 99-102 and schedule 2.
Clause 3 of schedule 2.
Clause 4 of schedule 2.
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In the recent case of ALC v ALF [2010] SGHC
231 (‘ALC’), the court of first instance in
Singapore set aside a subpoena requiring
a witness to appear before an arbitral
tribunal. According to the court, the parties
had empowered the arbitrator to decide on
evidentiary issues, including compelling
the appearance of a witness. Therefore, the
defendant seeking to compel a witness to
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applying to the court for a subpoena under
section 30 of the Singapore Arbitration Act
(the ‘Arbitration Act’). This article discusses
and considers the implications of this ALC.

Drew & Napier LLC,
Singapore
vanita.jegathesan@
drewnapier.com

Summary of the ALC case
Parties agreed to defer the procedural
matters to the arbitrator
In ALC, the plaintiff and the defendant
had referred their dispute to arbitration.
Following two procedural hearings, directions
were given for discovery with the consent of
both parties. These directions were set out in
Procedural Order No 1, which further stated
that the parties and the arbitrator shall use,
inter alia, the International Bar Association
Rules on the Taking of Evidence in
International Commercial Arbitration (‘IBA
Rules’) as a guideline on procedural matters.1

After the parties produced documents, the
defendant was dissatisfied with the disclosure
produced by the plaintiff and questioned
the adequacy of the plaintiff’s discovery
compliance. The defendant requested that
the sole arbitrator direct the plaintiff to
procure sworn statements from, inter alia,
the plaintiff’s employee Mr [X] regarding the
compliance with the discovery request. The
defendant’s request did not expressly ask Mr
[X] to appear before the tribunal.
The arbitrator rejected the defendant’s
request on the basis that it would be
inappropriate to require sworn testimony
on the issue of the plaintiff’s compliance of
the discovery-related procedural order and
stated that if it later emerged that the plaintiff
had failed to comply, the arbitrator would
entertain submissions on the consequences of
such non-compliance, including whether to
draw adverse inferences.
More than a month after the arbitrator’s
ruling, the defendant submitted a request
to the Singapore High Court, which was the
court of first instance in this case, for the
issuance of a subpoena against Mr [X]. The
defendant requested the court to compel Mr
X to attend the arbitration hearing to give
evidence on matters relating to the adequacy
of the plaintiff’s disclosure. The subpoena
was obtained on 16 July 2010, and Mr [X]
was ordered to attend the arbitration hearing
scheduled from 16 to 27 August 2010. The
plaintiffs applied to set aside the subpoena.
arbitration NEWSLETTER

MARCH 2011

55

country developments							asia: east & pacific

The court held that a party seeking to
obtain subpoena from the court to compel
appearance of a witness before the
arbitral tribunal should first seek directions
of the tribunal
The court noted that in considering whether
to set aside a subpoena, it would typically
take into account a variety of competing
considerations, including the relevance and
materiality of the evidence. However, in a case
where the subpoena was issued for a witness
to appear before an arbitral tribunal rather
than a court, the considerations operate
differently. In arbitration proceedings, the
issues of relevance or materiality are issues
that would be decided by the arbitrator, not
the court.
In coming to this conclusion, the court
considered both the Procedural Order No
1 and the IBA Rules. The court found that
parties had already agreed that the arbitrator
would decide on procedural matters. For
instance, Procedural Order No 1 states that:
‘12.5 The Arbitrator may, at any time
before the arbitration is concluded, order
any party to provide or use its best efforts
to provide the appearance for testimony
at a Hearing of any person, including one
whose testimony has not been offered.…
13.4 Witnesses or experts may only appear
at the Hearing if the respective procedures
contained in Parts … 12 have been
complied with, unless the consent of the
Arbitrator is obtained.’
Furthermore, the court found that Article 2
of the IBA Rules provided that where parties
agreed to apply the IBA Rules, the IBA
Rules would govern the taking of evidence
and would extend to the arbitral tribunal’s
determination of the ‘admissibility, relevance,
materiality and weight of evidence.’2
The court then considered the situation
where a party wishes to adduce evidence from
a witness who is not prepared to attend the
hearing voluntarily and found Article 4.10
and 4.11 of the IBA Rules instructive:
‘4.10 If a Party wishes to present evidence
from a person who will not appear
voluntarily at its request, the Party may,
within the time ordered by the Arbitral
Tribunal, ask it to take whatever steps are
legally available to obtain the testimony
of that person. The Party shall identify
the intended witness, shall describe the
subjects on which the witness’s testimony
is sought and shall state why such subjects
are relevant and material to the outcome of
the case. The Arbitral Tribunal shall decide
56

on this request and shall take the necessary
steps if in its discretion it determines that
the testimony of that witness would be
relevant and material.
4.11 The Arbitral Tribunal may, at any
time before the arbitration is concluded,
order any Party to provide, or to use its
best efforts to provide, the appearance for
testimony at an Evidentiary Hearing of any
person, including one whose testimony has
not yet been offered.’
(emphasis added in judgment)
In light of the above provisions in Procedural
Order No 1 and the IBA Rules, the court
held that the defendant should have sought
directions from the arbitrator before applying
for a subpoena. On this basis, the subpoena
was set aside.
In its concluding remarks, the court noted
that to avoid similar situations in the future,
parties should expressly agree at the outset
of an arbitration that the arbitrator will
determine issues relating to subpoenas.
Analysis of the ALC case
Two issues were raised with respect to the
issuance of a subpoena by the court: first,
whether the defendant is required to first
approach the arbitrator before seeking the
court’s assistance in issuing a subpoena; and
secondly, when a court would exercise its
discretion in issuing a subpoena for a witness
to appear before an arbitral tribunal.
Must a party exhaust arbitral remedies
before seeking the court’s assistance?
Section 30 of the Arbitration Act,3 which
governs domestic arbitrations, and section 13
of the International Arbitration Act,4 which
governs arbitrations with an international
element,5 state:
‘(1) Any party to an arbitration agreement
may take out a subpoena to testify or a
subpoena to produce documents.
(2) The Court may order that a subpoena
to testify or subpoena to produce
documents shall be issued to compel the
attendance before an arbitral tribunal
of a witness wherever he may be within
Singapore.
(3) The Court may also issue an order
under section 38 of the Prisons Act (Cap
247) to bring up a prisoner for examination
before an arbitral tribunal.
(4) No person shall be compelled under any
such subpoena to produce any document
which he could not be compelled to
produce on the trial of an action.’
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In ALC, the parties had contractually agreed
that the provisions of the Arbitration Act would
apply, so that the proceeding was deemed
to be a domestic arbitration governed by
section 30 of the Arbitration Act. However, the
analysis would be the same for an international
arbitration as section 30 of the Arbitration
Act has identical wording to section 13 of the
International Arbitration Act.
As demonstrated by ALC, section 30 does
not state specifically when a party may apply
for a subpoena. Furthermore, it does not
require the party to first seek the directions
from the arbitral tribunal before it seeks
the court’s assistance. Nevertheless, as the
court in ALC concluded, once the parties
had contractually agreed that the arbitrator
would be the master of procedure, they had a
contractual obligation to seek directions from
the arbitrator before seeking the assistance of
the court.
The critical tension underlying the ALC
decision is the need for the court to balance
the contractually chosen mode of arbitration
and the need for parties to seek the court’s
assistance to obtain necessary evidence in the
arbitration.
To properly understand this issue, it is
important to first appreciate the role that
the Singapore courts play in relation to
arbitration proceedings.
Role of courts in arbitral proceedings –
policy of minimal judicial interference
In Singapore, the judicial policy of minimal
interference is supported by the ‘twin
pillars’ of facilitating the arbitral process and
giving effect to party autonomy. The Court
of Appeal, the highest court in Singapore,
has repeatedly affirmed the need for
minimal judicial intervention.6 The Court of
Appeal’s policy is supported by two principal
considerations: first, the need to recognise
the autonomy of the arbitral process by
encouraging finality; and secondly, having
opted for arbitration, parties must be taken
to have acknowledged and accepted the
attendant risks of having only a very limited
right of recourse to the courts.
The Court of Appeal has set out the sparing
circumstances in which it will intervene –
where there is some urgency, where the court’s
coercive enforcement powers are required or
where the relief that is sought falls outside the
jurisdiction of the arbitral tribunal.7
The decision in ALC requiring the parties
to first seek the directions of the arbitrator

is therefore consistent with this policy of
minimal judicial interference.
The approach is also consistent with that in
other jurisdictions:
(a) Model Law: Article 27 of the UNCITRAL
Model Law on International Commercial
Arbitration (the ‘Model Law’) requires
the ‘approval of the arbitral tribunal’
before a party may request the assistance
of the court in taking evidence.
(b) Australia: Section 27A of the Commercial
Arbitration Act 2010 of New South Wales
allows a party to seek a subpoena from the
court but only with the ‘permission of the
arbitral tribunal’.
(c) Canada: Article 27 of the Commercial
Arbitration Act, which adopts the Model
Law, also requires the ‘approval of the
arbitral tribunal’ before a party requests
the court’s assistance in taking evidence.
(d) United Kingdom: Article 43 of the
Arbitration Act 1996 allows a party to
use the same court procedures to secure
the attendance of a witness before a
tribunal but this may only be done ‘with
the permission of the tribunal or the
agreement of the other parties.’
The general theme that emerges from these
laws is that a party must first consult the
arbitral tribunal and, only after receiving the
tribunal’s permission, approach the courts.
It follows that if an arbitral tribunal does
not consent to a party obtaining a subpoena
in court or declines to exercise its discretion
to compel a witness, it would be unlikely that
the court would exercise its discretion under
section 30.
When will the courts exercise their power
under section 30 to issue subpoenas?
The court in ALS rejected the argument that
section 30 gave a party in an arbitration a
choice to obtain a subpoena either from the
arbitral tribunal or the court. Rather, in ALC,
the court held that section 30 may only be
invoked:
• where parties had not provided for express
procedural directions relating to the
calling of witnesses; and
• where there are non-parties involved
over whom the arbitral tribunal had no
jurisdiction.
In essence, section 30 may only be invoked
when there is a procedural gap or where
the court’s enforcement power is required.
Furthermore, while it was not expressly stated,
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it is likely that if parties had agreed from
the outset to seek the court’s assistance to
issue subpoenas pursuant to section 30, the
courts would be more willing to exercise their
discretion under section 30.
Indeed, a court’s power to make directions
in relation to a pending arbitration is
intended to be limited to supporting the
arbitrators and should not be exercised if
the effect will be to circumvent the otherwise
legitimate role of the tribunal. A review of
Singapore’s arbitration laws stated that the
court’s supportive powers are not meant to
be used as an appeal or review against orders
or directions already made by a tribunal and
the court’s supportive powers in respect of
interlocutory relief may only be exercised
where it is not convenient for the tribunal to
do so or where it is more expedient to do so
in court.8 The decision in the ALS case is in
line with this view of the Singapore court’s
supplemental role in arbitration proceedings
and judicial deference to the parties’ will.

Notes
* Hri Kumar Nair SC is a Director in the Litigation
and Dispute Resolution Team at Drew & Napier LLC
and Vanita Jegathesan is an Associate Director in the
Litigation and Dispute Resolution Team at Drew &
Napier LLC.
1 The court referenced the 1 June 1999 Edition of the
IBA rules.
2 Article 9.1 of the IBA Rules.
3 Cap 10; As the court in ALC v ALF only considered the
interpretation of section 30 of the Arbitration Act and
not section 13 of the International Arbitration Act,
this article will only discuss section 30.
4 Cap 143A.
5 Section 5 of the International Arbitration Act defines
the arbitrations that are covered.
6 Soh Beng Tee v Fairmount Development Pte Ltd [2007] 3
SLR 86 at 118.
7 NCC International AB v Alliance Concrete Singapore
[2008] 2 SLR(R) 565 at paragraph [53].
8 Attorney-General’s Chambers, ‘Review of Arbitration
Laws’, LRRD No 3/2001 at p 22.

Conclusion
The ALC case presented a unique issue
relating to the role of the court in respect
of issuing party subpoenas for arbitration
proceedings. It underscored the judicial
approach in Singapore that the court will not
interfere in the conduct of arbitrations save in
exceptional circumstances.

A new way to resolve Taiwan’s
construction disputes:
introducing Taiwan’s first
Dispute Review Board rules

D

ispute Review Board (‘DRB’) is a
popular and proven alternative
dispute resolution method that
has gained widespread acceptance
among international construction projects.1
Many organisations offer DRB or Dispute
Board (‘DB’) rules, for example, the
International Chamber of Commerce (‘ICC’)
and the Fédération Internationale Des
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Ingénieurs-Conseils (‘FIDIC’).2 Upon mutual
agreement of the parties, a DRB is set up at
the outset of a contract to informally assist
the parties in resolving disagreements arising
in the course of the contract and to make
recommendations or decisions regarding such
disputes. Many well-known large and complex
construction projects, including the Hong
Kong International Airport and the Channel
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Tunnel between the United Kingdom and
France, have established and resolved disputes
by a DRB or a Dispute Adjudication Board.3
For the Taiwanese construction community,
however, the DRB method is relatively new.
Many project managers do not understand why
they should set up a DRB at the commencement
of their projects and why the DRB members
should undertake regular visits to the site even
when there is no dispute to resolve. However,
according to literature and related statistics,
the DRB method has been very successful,
especially when the scale of the project is large
and technical complexity is high.4
Introduction of DRB rules and promotion
of DRB in Taiwan
To promote dispute resolution outside of the
courts and to better serve the construction
community, the Chinese Arbitration
Association, Taipei (‘CAA’), introduced the
CAA DRB rules (‘DRB rules’) in late 2009.
In 2010, the CAA was working diligently to
promote the use of DRB in Taiwan. First,
on 25 and 26 March 2010, the CAA held a
construction law research forum in Kaohsiung
introducing the DRB rules to more than 100
construction project owners and government
agency representatives. In May 2010, the
chairman of the CAA DRB Committee, Mr
John Chien-Chung Lee, and the chairman of
the CAA Construction Dispute Committee,
Mr C C Lee, met with public construction
commissioner, Mr Liang-Show Fan, to
recommend that government agencies set up
DRBs for future public construction projects.
Finally, on 17 November 2010, the CAA invited
Mr Peter Chapman, a well-known DRB expert,
to introduce DRB to, and discuss the pros
and cons of the system with, some 120 local
construction firm owners and government
officials. Through the CAA’s efforts, the DRB
method is no longer foreign to the construction
circle, but whether the method will be adopted
in future projects remains to be seen.

appointed at the commencement of a project
before any disputes arise and is designed
to prevent, rather than to resolve, disputes.
Under the DRB rules, a DRB is formed
upon the agreement of both parties and is
usually comprised of three independent and
impartial persons, unless the parties agree
otherwise.5 If the parties have trouble finding
members to elect, the CAA can recommend
members from the CAA DRB member
roster that possess extensive experience in
project planning, construction contracts,
and construction dispute resolution.6 DRB
member compensation is quite generous at
NT$5,000 per hour (approximately US$170
per hour), which is a reflection of the
expertise and commitment required to serve
as a DRB member.
Challenges to DRB members’
independence and impartiality
As with most ADR mechanisms,
independence, impartiality, and
confidentiality are essential. Article 5 of
the DRB rules requires that DRB members
disclose anything to the parties which would
call into question their impartiality such as
financial, employment, business, or family
relationships. At any time, a party may
challenge a member’s independence and
impartiality, and where appropriate, recusal
may be required.7 If a party challenges
the appointment of a member, the CAA is
required to decide the challenge within 14
days of receipt of the request to challenge.
The decision the CAA renders will be final
and binding.8 However, the replaced member
will need to be compensated for the work he
or she has already performed. Even if recusal
is not warranted, if all parties involved are not
satisfied with a member, they may agree to
dismiss him or her without stating cause, as
long as that member is compensated for the
work already completed.9

Key features and advantages of the DRB
rules

Parties may request informal suggestions
or assistance to resolve disagreements

DRB not only possesses many of the benefits
typical of Alternative Dispute Resolution
(‘ADR’), but also has many features that make
it specifically ideal for construction disputes.

Article 11 of the DRB rules allows a party
to request that the DRB provide informal
suggestions or assistance to resolve any
disagreements as long as the other party has
knowledge of this request. To encourage
the DRB to provide this informal assistance,
the parties may not ask the DRB to issue a
binding decision or to agree at the outset
that the informal suggestions of the DRB are

Appointment of a DRB
The most significant difference between DRB
and most other forms of ADR is that a DRB is
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binding.10 The DRB may provide informal
suggestions or assistance in any format it
desires as long as the suggestions are not
provided ex parte.
Resolution of a formal dispute by a DRB
A party may bring a formal dispute to the
DRB, by way of a ‘statement of case’. Pursuant
to Article 12, the complaining party should
submit a statement of case containing a
clear description of all the facts and issues
of the dispute, supporting evidence, and
any suggestions or proposals to resolve the
dispute. The respondent shall then submit
its answer to the complaint. DRB hearings,
known as ‘determination meetings’, are then
held and parties are given the opportunity to
present all relevant information such as the
background, design, and any further details
relating to the construction project.11 During
this time, the DRB may question the parties
and any related personnel.
One of the main characteristics that
distinguish DRB from other ADR mechanisms
is the use of site visits to resolve disputes,
which is governed by Article 10 of the
DRB rules. The DRB arranges site visits in
accordance with the member agreement
(which is an agreement entered into
between the DRB members and the parties,
outlining the terms of the DRB members’
remuneration and performance).12 The
CAA model member agreement provides
that the parties and the DRB members shall
jointly agree on the frequency of the site visits
and the date and period for each visit.13 If
an agreement cannot be reached, the DRB
members have the authority to decide on
such matters and the parties must comply
with the decision.14 The DRB is thereby given
a chance to gain more information about the
project’s details.
Through the determination meetings
and site visits, the DRB will eventually
come to a decision, known as the
‘Recommendation’. Article 15 stipulates
that the Recommendation shall be made
within five days of the conclusion of the
determination meetings. The DRB will try to
reach a unanimous vote, but if unable to do
so, it can make the Recommendation with a
majority vote.
The Recommendation is not immediately
binding on the parties. Any party can first ask
for a clarification of the Recommendation
in order to find out its rationale.15 The
parties can also request reconsideration
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of the Recommendation if they find that
the decision was seriously and improperly
affected. For example, if the DRB renders
a decision that is beyond the scope of the
members’ agreement or the DRB fails to
provide reasons for its decisions.
After receiving the Recommendation,
either party has 28 days to send notice of its
disagreement with the Recommendation.
Otherwise, the Recommendation will become
contractually binding.16 If there is a notice
of disagreement, the parties can still resort
to other forms of ADR such as arbitration,
mediation, or proceed to litigation.17
Conclusion – DRB rules promise more
efficient resolution of construction
disputes
Construction disputes are a common
occurrence. However, arbitration and
mediation are not necessarily the most
appropriate methods to deal with such
disputes. The focus of arbitration and
mediation is to decide on liability or allocate
blame after a project has come to an end.
DRB, on the other hand, is designed to
prevent disputes in the first place. As a result,
more local construction companies in Taiwan
are becoming familiar with this procedure
and will hopefully opt to adopt this practice in
the not-too-distant future.
Notes
* Adam Shapiro is a summer associate of the Chinese
Arbitration Association, Taipei and a JD Candidate
of Dickinson School of Law, Pennsylvania State
University. Houchih Kuo (JD, LLM, MA, BA) is an
attorney-at-law, legal affairs specialist at the Chinese
Arbitration Association, Taipei and an Adjunct
Assistant Professor, School of Law, Chihlee Institute of
Technology.
1 The terms Dispute Board or Dispute Review Board
are generic terms and include (i) the Dispute Review
Board (DRB), which is a device that originated in
the US and provides non-binding recommendations;
(ii) the Dispute Adjudication Board (DAB), which is
a device emerging from the earlier USA model, but
which provides a decision that has interim-binding
force; and (iii) the Combined Dispute Board (CDB),
which is a hybrid of Dispute Review Boards and
Dispute Adjudication Boards, which was created by
the International Chamber of Commerce in 2004. See
Cyril Chern, Chern on Dispute Boards, (2008) WileyBlackwell.
2 ICC Dispute Board Rules, www.iccwbo.org/court/
dispute_boards/id4354/index.html <accessed on
15 December 2010); FIDIC Dispute Adjudication
Rules, www1.fidic.org/resources/contracts/seppala_
dab_1997.asp <accessed on 15 December 2010>.
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3 Dispute Review Board Foundation Website, DRB Users
Section, www.drb.org/ProspUser.htm <accessed 3
December 2010>.
4 DRB Benefits, www.drbtx.org/index_files/page0005.
html <accessed on 15 December 2010>.
5 See CAA DRB Rules Article 2. The DRB Rules are
available for download in English at www.arbitration.
org.tw.
6 Ibid.
7 Ibid.
8 Ibid. Article 5
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International commercial
arbitration in Australia
Overview
2010 was a significant year for international
commercial arbitration in Australia.
Considerable efforts have been made to
increase the attractiveness of Australia as a seat
for international commercial arbitration.
At a legislative level, Australia’s federal
and state legislation has been updated and
reformed.
That legislative reform has been combined
with a number of government initiatives to
improve the infrastructure available to parties
who conduct international arbitration in
Australia.
At a judicial level too, there have been a
number of cases decided over the past year
which reveal the increasingly ‘arbitration
friendly’ approach being adopted by the courts.
This article outlines some of these key
developments.
Legislative reform – An updated
International Arbitration Act and the New
Commercial Arbitration Act 2010 (NSW)
The updated International Arbitration
Act adopts the Model Law and includes
provisions to promote international
commercial arbitration
In Australia, international arbitration is
primarily regulated by the International
Arbitration Act 1974 (Cth). On 6 July 2010,
the International Arbitration Amendment
Act 2010 (Cth) came into effect, substantially
reforming the International Arbitration Act
1974 (Cth) (collectively, ‘the International
Arbitration Act’).

The International Arbitration Act
implements Australia’s obligations under
the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards
(New York Convention) and the Convention
on the Settlement of Investment Disputes
between States and Nationals of Other States
(Washington Convention). It also gives force
of law to the UNCITRAL Model Law (‘Model
Law’) as the principal arbitral law governing
the conduct of international arbitration in
Australia.
The reforms are intended to modernise the
International Arbitration Act and to ensure that
Australia is an attractive venue for parties from
around the world to resolve their disputes.
There are three key main areas of reform.
Adoption of the 2006 Model Law
The International Arbitration Act adopts
(with a few exceptions) the Model Law
as amended in 2006. The International
Arbitration Act, before the 2010 amendment,
had incorporated the Model Law as it
originally stood in 1985.
The Model Law now ‘covers the field’ with
respect to international commercial arbitration
in Australia. Prior to the amendment, parties
had the power to opt out of the application
of the Model Law. For example, parties could
choose to resolve their dispute under state
and territory legislation. This led to significant
legal difficulties and confusion concerning
the interaction of different laws. Most notably
and controversially, in the decision of the
Queensland Court of Appeal in Eisenwerk
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Hensel Bayreuth Dipl-Ing Burkhardt GmbH v
Australian Granites Ltd,1 the Court held that
parties whose arbitration agreement included
a provision providing for arbitration in
accordance with the ICC Rules intended to
‘opt out’ of the Model Law for the purpose
of the International Arbitration Act. The
decision has been widely criticised for failing
to properly distinguish between the lex arbitri
or the curial law governing the conduct of
the arbitration (eg, the Model Law) and the
procedural rules applicable to an arbitration.
(eg, the ICC Rules). Such an option is not now
available to parties under the International
Arbitration Act. In recent cases, Australian
courts have also refused to follow Eisenwerk or
have distinguished the decision.
Interpretation and application of the International
Arbitration Act promotes the use of international
commercial arbitration in Australia
The International Arbitration Act (the
‘Act’) contains new provisions which seek
to emphasise and promote the use of
international commercial arbitration in
Australia.
The Act contains provisions which provide
greater guidance to the courts when exercising
powers under the Act or when interpreting the
Act, the Model Law, an arbitration agreement
or award. Significantly, the Act requires courts
to have regard to the objects of the Act and the
fact that arbitration is an ‘efficient, impartial,
enforceable and timely method by which to
resolve commercial disputes’ and ‘awards are
intended to provide certainty and finality’.
The Act confines the circumstances in which
a court can set aside an award under the Model
Law or refuse to enforce foreign awards under
the New York Convention. The Act makes it
clear that a court can only refuse to enforce an
award on the grounds set out in the Model Law
or the New York Convention. The amendment
is intended to overcome decisions such as
Resort Condominiums Inc v Bolwell,2 in which
the Supreme Court of Queensland found
that the court retains discretion to refuse to
enforce a foreign arbitral award even if none
of the grounds set out in the International
Arbitration Act is made out.
Supplementary provisions
The International Arbitration Act also contains
a number of provisions to supplement the
Model Law and improve the general operation
of the Act. These include optional provisions
which cover issues such as the obtaining of
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evidence in support of an arbitration, the
disclosure of confidential information and
consolidation of arbitral proceedings. Some
of the provisions only apply to the arbitration
if the parties expressly ‘opt in’ whereas others
automatically apply to an arbitration but the
parties can choose to exclude them.
The New Commercial Arbitration Act:
Adopts the 2006 Model Law for domestic
arbitration and harmonises international
and domestic arbitration law
On 7 May 2010, the Australian states and
territories agreed to adopt new uniform
national laws on domestic arbitration. The
new laws are intended to complement
reforms to the Commonwealth legislation and
to reflect international best practice.
New South Wales is the first state to
introduce legislation to effect these reforms.
The Commercial Arbitration Act 2010 (NSW)
(‘CAA’) came into force on 1 October 2010.
The CAA regulates domestic commercial
arbitration in New South Wales. The CAA
replaces the old Commercial Arbitration Act
1984 which was based on the old English
Arbitration Act.
The CAA adopts the provisions of the 2006
Model Law with appropriate modifications for
domestic commercial arbitration.
As with the reforms to the International
Arbitration Act, the reforms to the state
legislation were intended to make the process
of arbitration more efficient and effective for
the parties involved.
The stated paramount object of the CAA
is to ‘facilitate the fair and final resolution
of commercial disputes by impartial arbitral
tribunals without unnecessary delay or
expense’, and a general duty is imposed
on parties to do all things necessary for
the proper and expeditious conduct of the
arbitral proceedings which includes:
• complying without undue delay with any
order or direction of the arbitral tribunal;
and
• taking without undue delay any necessary
steps to obtain a decision (if required) of
the court.
The CAA contains a number of specific
measures designed to assist with the efficient
and cost-effective conduct of arbitration.
These include:
• provision for the tribunal to order ‘stop
clock’ arbitration (in which the arbitrator
may strictly allocate time for the hearing to
each party);
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• provisions for the tribunal to deal with
recalcitrant parties by the making of orders
for the dismissing of claims or orders
requiring a party to comply with orders
within a certain time;
• permitting the arbitrator to act as the
mediator in the proceedings if the parties
agree; and
• a confidentiality regime. The
confidentiality provisions apply unless the
parties opt out, the rationale being that
parties to arbitration often assume that the
arbitration is both private and confidential.
As with the new International Arbitration
Act, the new CAA significantly restricts the
circumstances in which a party may seek
recourse against an award as compared with
its predecessor. In short, this is limited to the
circumstances set out in the Model Law.
The intention is that once the new
arbitration laws are adopted across the
Australian states and territories, Australia will
have a harmonised system of international
and domestic arbitration laws based on the
Model Law.

In Cargill International SA v Peabody Australia
Mining Ltd,5 Ward J held that the decision of
the Queensland Court of Appeal in Eisenwerk,
insofar as it stands for the proposition that by
expressly opting for one form of arbitration,
parties will be taken to have intended not
to be bound by the Model Law, was ‘plainly
wrong’. In reaching her decision, Ward J
emphasised the importance of ‘the exercise
of judicial restraint in interference with
or intervention in arbitral decisions which
otherwise would be final and binding’.
In Wagners Nouvelle Caledonie Sarl v Vale
Inco Nouvelle Caledonie SAS,6 the Queensland
Court of Appeal significantly confined the
effect of Eisenwerk, determining that the
Eisenwerk principle ‘is, in truth, no principle
at all’, but merely a ‘conclusion as to the
contractual intention of the particular parties
in particular circumstances’. In the course of
distinguishing Eisenwerk on its facts, the Court
of Appeal also emphasised the importance of
‘minimal court interference with the finality
of an arbitral award’.
Comments on the recent cases

Recent cases reflect a pro-arbitration
approach by the Australian courts
There have been a number of cases recently
decided in Australia which have revealed an
increasingly ‘arbitration friendly’ approach by
the courts.
In AED Oil Ltd v Puffin FPSO Ltd,3 the
Victorian Court of Appeal granted a stay of
court proceedings so that a dispute could be
referred to arbitration. The Court narrowly
interpreted a provision allowing the parties
to seek urgent interlocutory or declaratory
relief from a court. Such a provision needed
to be read in the context of the dispute
resolution provisions of the contract which
demonstrated the preference of the parties
that disputes be resolved by arbitration.
In Gordian Runoff Ltd v Westport Insurance
Corporation,4 the New South Wales Court
of Appeal refused leave to appeal from an
arbitral award and reaffirmed the court’s
commitment to upholding Parliamentary
policy of restricting judicial review of and
interference with arbitral awards. The Court
of Appeal stated that the provisions in the
legislation allowing review of arbitral awards
should be construed in a manner likely to
promote the restricted interference by courts
with arbitral awards and that, to the extent
that review is to be permitted, such review
should take place promptly and efficiently.

It is clear that the Australian courts are
adopting an increasingly pro-arbitration
approach. Further, the amendments to the
International Arbitration Act described above
now overcome the uncertainty caused by
Eisenwerk. Parties can no longer opt out of
the Model Law and the Model Law covers the
field in relation to international commercial
arbitration in Australia.
The landscape is not however completely
settled. On 3 September 2010, the High
Court of Australia granted special leave to
appeal from the decision of Gordian Runoff
in relation to the question of the standard of
reasons required for arbitrators.
Infrastructure developments – Formal
cooperation agreement with the
Permanent Court of Arbitration, new
international dispute resolution centre in
Sydney, arbitration list judges handling
international arbitration cases and a new
judicial liaison committee
In addition to legislative and judicial changes,
there have been significant efforts to
improve the infrastructure for international
commercial arbitration in Australia:
• on 24 May 2010, the Australian Centre
for International Commercial Arbitration
(ACICA) entered into a formal cooperation
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agreement with the Permanent Court of
Arbitration in the Hague (PCA). ACICA
is the fourth international arbitration
institute with which the PCA has signed an
agreement. According to the agreement,
the PCA and ACICA want to ‘strengthen
their ties to promote the more effective
resolution of international disputes in the
Asia-Pacific region’. The document paves
the way for a wider agreement between
the PCA and the Australian Government,
making Australia a host country for PCAadministered arbitrations;
• on 3 August 2010, a new international
dispute resolution centre was opened
in Sydney as a partnership between
the Federal and New South Wales
Governments, the Australian Commercial
Disputes Centre and ACICA;
• a number of courts in Australia including
the Federal Court and the New South
Wales and Victorian Supreme Courts have
each assigned dedicated arbitration list
judges to handle international arbitration
cases. Cargill v Peabody was the first such
case assigned to the New South Wales
Arbitration List; and
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• a new Judicial Liaison Committee has been
set up to promote uniformity in rules and
procedures concerning enforcement of
arbitration agreements, appointments of
arbitrators, interim measures in support
of arbitration, assistance of the arbitral
process, and enforcement of awards.
The Committee’s members include
representatives from the Supreme Courts
and the Federal Court of Australia.
Conclusion
Taken together, the legislative and structural
reforms, coupled with the increasingly
‘arbitration friendly’ judicial approach to
arbitration, has resulted in a much improved
arbitration infrastructure and framework,
and we are likely to see greater certainty and
efficiency in the conduct of international
arbitration in Australia.
Notes
1 [2001] 1 Qd R 461.
2 [1995] 1 Qd R 406.
3 (2010) 265 ALR 415.
4 (2010) 267 ALR 74.
5 [2010] NSWSC 887 (11 August 2010).
6 [2010] QCA 219 (20 August 2010).

Report on the 2010 Taipei
International Conference on
Arbitration and Mediation

O

n 17 and 18 September 2010, the
Chinese Arbitration Association,
Taipei (CAA), the Asian Center for
WTO & International Health Law
and Policy (ACWH)2 and the Chinese Taipei
APEC Engineer Monitoring Committee
hosted the 2010 Taipei International
Conference on Arbitration and Mediation.
The conference included fifteen arbitration
experts from around the world who
delivered presentations on current topics
in alternative dispute resolution and shared
their knowledge and experience with more
than 100 local and foreign participants. The
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conference focused on several important
issues in international arbitration, including
cost and time effectiveness of dispute
resolution, conflict of interest and ethics,
arbitration and international trade and
investment, the impacts of the UNCITRAL
model arbitration law on national legislation,
and the recent revisions to the UNCITRAL
arbitration rules.
Cost and time effectiveness
An important topic at this year’s conference
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was methods and tactics that international
arbitrators can use to preserve the cost and
time effectiveness of arbitration. Two speakers
addressed how to reduce the costs associated
with an international arbitration dispute.3
The speakers analysed how costs were
increased by different players in international
arbitration such as counsel, experts,
arbitrators, institutions, and the arbitral
process while putting forth some possible
solutions. One speaker recommended that
parties could manage costs by using prehearing conferences efficiently, considering
other types of ADRs, such as mediation, and
choosing a respectable and knowledgeable
arbitral institution to administer their dispute.
Another speaker suggested that arbitration
institutions recommend techniques such as
pre-emptive clause drafting, which would
encourage the parties to tailor clauses in the
arbitration agreement to include details such
as time frames or limiting the number of
depositions, and pro-active case management
by ‘managerial’ arbitrators.
As one speaker pointed out, the fact that
international arbitration is international
can also make the proceedings long and
costly. One of the greatest common hurdles
to overcome in international arbitration is
the language barrier between the parties.4
Similarly, linguistic hurdles may affect the
outcome of the arbitration if the arbitrator
is not fluent in the language of arbitration,
does not know or understand key concepts
of the governing law or relies excessively on
translators who are not legally trained. As
a result, international arbitration lawyers
should choose arbitrators carefully and take
the initiative to minimise the challenges of
multilingualism.5
Recent developments in international
arbitration rules and laws
One challenge that faces all international
arbitration practitioners is keeping track of
the developments in the mediation or arbmed rules of different jurisdictions. One
speaker introduced the Japan Commercial
Arbitration Association’s (JCAA) mediation
and arb-med rule and pointed out that JCAA
mediation rules removed the requirement
of a mediator’s independence.6 Article 7.3
of the rules now provides that as long as the
parties share the knowledge that a particular
mediator is not independent, and fully
disclose the relationship, the mediator need
not recuse himself from the case.

Numerous countries have also recently
changed their arbitration laws to reflect the
UNCITRAL Model Arbitration Law. Two
speakers discussed such recent developments
in Scotland and Japan, countries that
have decided to conform to UNCITRAL’s
international standard.7 The new arbitration
laws adopted key elements of the model
law such as the grounds for setting aside an
arbitral award, the doctrine of ‘separability’
of the container contract and the arbitration
clause, and principle of ex aequo et bono.
One speaker further stated that one reason
that jurisdictions such as Japan and Scotland
have decided to conform to an international
standard is to make the country’s arbitral
forum attractive to parties seeking arbitration.
It remains to be seen if this strategy will be
successful.
Ethical issues in international arbitration
The role of ethics is another increasingly
important topic in international arbitration.
One speaker addressed the pros and cons of
allowing arbitrators to submit a dissenting
opinion in an arbitral award.8 For example,
potential negative ramifications of allowing
an arbitrator to dissent include: weakening
the authority of the award, endangering
the efficacy of the process and encouraging
the losing party to challenge the award. On
the other hand, if the majority’s award is
supported by flawed reasoning, the minority
arbitrator has a right, and perhaps even a
duty, to file a dissent.
A speaker discussed whether an in-house
counsel may appear before an arbitral
tribunal on behalf of his company.9 Most
countries, including Taiwan, pose no
restrictions on who may appear before the
tribunal. In fact, some countries do not even
require that arbitrators be licensed attorneys.
Nonetheless, arbitrators should keep in mind
that some countries, such as France, do not
afford in-house counsels with attorney-client
privilege.
Another presentation explored and
discussed the implications of sanctioning
unethical and illegal behaviors in an
international arbitration.10 The International
Centre for Settlement of Investment Disputes
(ICSID) tribunals have denied relief to
investor parties that have committed illicit
acts. However, punishing the investor may
not be entirely fair and may encourage the
country to maintain a corrupt arbitration
system. In addition, it may be difficult for a
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party to prove bribery or other illicit acts. The
speaker concluded that arbitrators should be
prudent when determining issues relating to
illicit acts, and sometimes, may have to rely on
their experience when determining whether
bribery has been committed.
Investment arbitration
Another popular topic at this year’s conference
was investment arbitration. According to one
panelist, in the past few years more arbitrator
challenges have been brought in investment
arbitration than ever before. Past ICSID
decisions have demonstrated that to challenge
the appointment of an arbitrator successfully
under the ICSID Convention a party must show
more than the possibility that the arbitrator
had failed to be independent and impartial.
The speaker concluded that, because the
challenging party must show that the arbitrator
almost certainly failed to act independently,
successful challenges were difficult.11
Treaty interpretation under the WTO
The final presenter discussed the ways in
which non-WTO treaties may be taken
into account by a treaty interpreter of the
WTO agreements.12 The speaker provided
incorporation as an example and explained
that the norms of customary rules of
interpretation of public international law may
be incorporated into the Dispute Settlement
Understanding by reference. Another way to
include non-WTO treaties is by the inherent
or implied power of the tribunal; and
through third-party treaty interpretation. The
speaker emphasised the difference between
treaty interpretation and application, and
concluded by comparing and contrasting each
interpretation method and how they enable
interpreters to look at non-WTO treaties.
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India’s domestic arbitration
law may still apply to foreign
arbitrations by application of
the public policy exception
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Introduction

Ankur Kashyap,

Does India’s domestic arbitration law,
contained in part I of the Indian Arbitration
and Conciliation Act, 1996 (the ‘Act’), also
apply to arbitrations conducted outside India?
Section 2(2) of the Act states that part I of
the Act (‘Part I’) shall apply where the place
of arbitration is in India, ie, it shall apply to
domestic arbitration. The Indian Supreme
Court, however, held in Bhatia International
v Bulk Trading SA (the ‘Bhatia judgment’)1
that India’s domestic arbitral law also applies
to arbitrations having their seat outside of
India, unless the parties have excluded its
application in their arbitration agreement.
Subsequently in Venture Global Engineering v
Satyam Engineering (the ‘Satyam judgment’),2
the Supreme Court further broadened the
application of domestic law to foreign awards
on the grounds of public policy. As a result of
the Bhatia and Satyam judgments, therefore,
parties were required to positively exclude
the application of Part I even where the seat
of arbitration was outside India (‘foreign
arbitration’), in order to prevent application
of India’s domestic arbitration law.
Recently, however, the Indian Supreme
Court, in Dozco India P Ltd v Doosan Infracore
Co Ltd (the ‘Dozco judgment’),3 significantly
watered down this necessity for parties to
expressly exclude application of Part I in
their arbitration agreements. The Court held
that application of Part I is to be deemed as
‘expressly’ excluded if the arbitration clause
provides for a place of arbitration outside of
India and a foreign law as the governing law.

Juris Corp, New Delhi
a.kashyap@jclx.com

Position prior to the Dozco judgment
(and post-Bhatia judgment): parties were
required to positively exclude application
of Part I in order to prevent its application
to foreign arbitrations

the Act, unless ‘specifically’ or ‘impliedly’
excluded, was to ‘remedy’ the lacuna in the
Act by allowing parties to obtain interim
reliefs from Indian courts in respect of
foreign arbitrations. The court should have
sought to achieve this objective by taking a
view that section 9 of the Act (which deals
with interim relief) cannot be derogated
from and therefore will also apply to
foreign arbitrations. The effect of the Bhatia
judgment was felt in the Satyam judgment
where the Supreme Court relied on the
principles laid down in the Bhatia judgment
to rule that Indian Courts have the power to
even set aside foreign awards by applying Part I.
After the Bhatia judgment, the question
arose whether contractual provisions
requiring the legal seat of arbitration to be
outside India, choosing a foreign governing
law, and submitting to the jurisdiction of
foreign courts, for example, were sufficient
to exclude the application of Part I to foreign
arbitrations.
In Indtel Technical Private Services Ltd v W
S Atkins Rail Ltd (the ‘Indtel judgment’),5
the Indian Supreme Court reaffirmed the
Bhatia judgment by deciding that merely
providing for the law of England and Wales
as the governing law of the contract would
not ‘specifically’ or ‘impliedly’ exclude the
jurisdiction of the Indian courts to appoint
arbitrators under Part I .
Further, in Citation Infowares Limited v
Equinox Corporation (the ‘Citation judgment’),6
the Supreme Court rejected the contention
that providing for a foreign governing law
would amount to an ‘implied’ exclusion of
application of Part I.
These two judgments fortified the principle
that express exclusion of application of Part
I was necessary and parties could not rely on
a foreign governing law clause to constitute
implied exclusion of application of Part I.

In the Bhatia judgment, the objective of the
court in extending the application of Part
I to arbitrations falling under Part II4 of
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The Dozco decision: a clause for
arbitration governed by foreign law and
with a foreign seat excludes application of
Part I
Recently, in the Dozco judgment, the Supreme
Court again considered the issue of exclusion
of application of Part I. In the Dozco judgment,
the impugned arbitration clause provided for
the seat of arbitration to be Seoul, Korea, the
governing law to be the law of the Republic
of Korea, and the procedural rules to be the
International Chamber of Commerce (ICC)
Rules. An application for appointment of an
arbitrator was made to the Indian Supreme
Court in accordance with the relevant
provision contained in Part I. Although the
arbitration clause did not, in so many words,
exclude application of Part I, the application
to the Indian Supreme Court was challenged
on the ground that the arbitration clause
specifically ousted the jurisdiction of Indian
courts and the applicability of the Act. Here,
the court held that the Bhatia judgment did
not apply to the facts as the language of the
arbitration clause was clearly indicative of
express exclusion of application of Part I. The
court distinguished its judgment from the
Indtel judgment and the Citation judgment on
the grounds that application of Part I was held
not be excluded in those cases because the
respective arbitration clauses, while providing
for the governing law to be foreign law, did not
provide for a foreign place of arbitration.
Pursuant to the Dozco judgment, even if
the parties to a foreign arbitration have not
expressly excluded application of Part I, they
would be deemed to have excluded application
of Part I by specifying two things: a foreign
governing law and a foreign seat of arbitration.
Use of the ground of ‘public policy’ to
apply considerations of Part I to foreign
arbitrations
Considering the way in which ‘public policy’
as a ground to challenge an arbitration award
has been recently interpreted by the Indian
Supreme Court in ONGC v Saw Pipes (the ‘Saw
Pipes judgment’),7 the express exclusion of
application of Part I as contemplated in the
Dozco judgment may not always be a sufficient
safeguard against the applicability of Part I.
Of late, courts, like the Supreme Court in
the Satyam judgment, have used the ‘public
policy’ exception as a ‘backdoor’ to set aside
awards (both domestic and foreign) and even
restrain parties from continuing with foreign
68
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arbitrations under Part I (thus precluding
the enforcement of foreign awards even in
countries where they would otherwise be
enforceable).
For example, the ground of ‘public policy’
was used by the Bombay High Court in Western
Maharashtra Development Corporation Limited v
Bajaj Auto Limited (the ‘Bajaj judgment’)8 to
set aside an award because of its disagreement
with the interpretation of a law (the Company
Law) adopted by the arbitrator. However,
while the Bombay High Court in Messer
Holdings Limited v Shyam Madanmohan Ruia
and Ors9 overruled the Bajaj judgment with
respect to its interpretation of the Company
Law issue, it failed to answer the issue as
to whether the court’s interference was
warranted on the grounds of public policy
merely because the court’s interpretation of
law was different from that of the arbitrator.
Recently, the Bombay High Court in MSM
Satellite (Singapore) Pte Ltd v World Sports Group
(Mauritius) Limited (the ‘MSM judgment’)10
restrained foreign arbitration on the ground
that the agreement containing the arbitration
clause was contrary to the public policy of
India as it was vitiated by fraud and affected
third party rights. It should be noted that even
though the governing law of the agreement
was foreign law and the seat of the arbitration
was outside of India, which impliedly excluded
Part I in terms of the Dozco judgment, the
court used public policy as a ground to restrain
parties from continuing with the foreign
arbitration. Furthermore, the expansion of
the term ‘public policy’ in the MSM judgment
signifies that ‘public policy’ has transcended
not just the meaning as previously applied by
courts in India but also the principle that new
heads of public policy should not be created,
as doing so militates against certainty.
While there is some comfort to be derived
from the fact that the MSM judgment
restrained arbitration on the pretext that
it was the ‘rarest of rare cases’, ambiguity
about setting aside awards on the ground of
public policy for differences in interpretation
between that of the courts and the arbitrators
remains unresolved. Public policy is indeed
an ‘unruly horse’.
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Conclusion: the provisions of Part I
applicable to foreign arbitrations must
be coordinated with Part II of the Act
to clearly delineate the body of law
applicable to foreign arbitrations
The Dozco judgment to a great extent waters
down the impact of the Bhatia judgment
and provides a restraint on unnecessary
judicial interference in foreign arbitration.
In addition, it supports the sustained efforts
being taken by the Government of India
(see, for example, the recently released
Consultation Paper proposing amendments
to the Act) and jurists, academicians and
legal professionals, in promoting India as
a pro-arbitration jurisdiction. However, by
comparison with the reduction of the role of
the court in foreign arbitration, expanding
the scope of the ‘public policy’ exception is a
grave cause for concern.
Thus, one of the major challenges that
still requires resolution is the marrying
of the relevant provisions applicable to
foreign arbitration contained in Part I such
as: provisions relating to minimum judicial
intervention; grants of interim relief by
courts; appointment of arbitrators; taking

of evidence by courts; the definition of an
arbitration agreement; inapplicability of the
(Indian) Civil Procedure Code, 1908 and
the (Indian) Evidence Act, 1872; judicial
assistance in taking evidence; finality of
arbitral awards; enforcement; and appeal
of the rejection of interim relief, with Part
II of the Act. This coordination of the
domestic and international sections of India’s
arbitration law – contained in Parts I and II
of the Act respectively – is necessary to ensure
the complete and satisfactory separation of
the legal framework governing foreign and
domestic arbitration.
Notes
1 (2002) 4 SCC 105.
2 (2008) 4 SC 190.
3 2010 (9) UJ 4521 (SC).
4 Part II of the Act is applicable to foreign arbitrations
under the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, 1958,
New York.
5 AIR 2009 SC 1132.
6 (2009) 7 SCC 220.
7 (2003) 5 SCC 705.
8 2010 (1) 54 CompCas 593 (Bom).
9 2010 (112) Bom LR 4005.
10 2010 (112) Bom LR 4292.
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Jivraj v Hashwani –
discrimination law applied to
the appointment of arbitrators

I

n a recent controversial judgment, Jivraj
v Hashwani [2010] EWCA Civ 712, the
English Court of Appeal ruled that an
agreement to arbitrate was void ab initio
because it required the appointment of an
arbitrator of a certain religion, and thus
violated British, and possibly also European
Union, anti-discrimination law. The clause
– which specified that the arbitrators should
be Ismaili – is admittedly rare, but the case
has led to much discussion because it may
mean that arbitration clauses incorporating
rules mandating the appointment of a sole
arbitrator or chairman from a neutral country
(for example, the ICC and LCIA rules)
would be void because they discriminate on
the ground of race. The parties arguably
would then have to agree on a replacement
appointment procedure clause or resort to
judicial resolution. While it seems unlikely
that the English courts will void arbitrator
appointment clauses providing for the neutral
nationality of international arbitrators, much
uncertainty and concern arises regarding
the impact of this decision, which could
potentially affect all arbitrations in London,
one of the world’s leading arbitration centres.
In this article, we explore the reasoning
of the Court of Appeal in Jivraj and apply it
to arbitration institutional rules providing
that the sole arbitrator or chair must be of a
different nationality from the parties. Parties
to international arbitration often desire that
the sole arbitrator or chairman be a national
from a neutral country for the same reason
that in international sports matches the
referee generally is a national of a neutral
country – to reassure the participants of the
referee’s or arbitrator’s neutrality. We explain
why we believe that anti-discrimination law
should not affect these appointment clauses.
We also consider whether Jivraj v Hashwani
may be extended to other arbitrator-selection
clauses, such as clauses that require a male
arbitrator (possibly gender discrimination) or
which require that an arbitrator have a certain
number of years of experience (which could
constitute age discrimination).

The Jivraj case: the English Court of
Appeal rules that an agreement to
arbitrate is void in its entirety because it
specified that arbitrators should be Ismaili
In 1981, Mr Jivraj and Mr Hashwani entered
into a joint venture contract which specified
that any dispute between them must be
decided by a panel consisting of ‘respected
members of the Ismaili community’
(referring to a branch of Islam). When Mr
Hashwani attempted to appoint Sir Anthony
Colman, a non-Ismaili, as his arbitrator, Mr
Jivraj challenged the appointment because it
breached the arbitration clause.
The Court of Appeal reversed an earlier
High Court decision,1 and decided that an
arbitrator is ‘in employment’ under the
Employment Equality (Religion and Belief)
Regulations 2003 (the ‘Regulations’).2 The
definition of employment in the Regulations
includes a ‘contract personally to do any
work’. Relying on the European Union
Directive to which the Regulations give effect
(the ‘Directive’),3 the Court interpreted
this clause broadly. Under the Court’s
reasoning, the Directive was intended to
prevent discrimination from affecting access
to the means of economic activity. According
to the Court of Appeal, an arbitrator’s
‘contract personally to work’, ie, to be an
arbitrator, affords that arbitrator access to
economic activity. Even though an arbitrator
has a role similar to a judge, the court said,
for the purposes of discrimination law, an
arbitrator was no different from a solicitor
or a plumber, and the parties should comply
with discrimination laws when appointing the
arbitrator.
The Court of Appeal further decided that
the clause did not fall within the exception in
the Regulations for a ‘genuine occupational
requirement’. The exception applies where
an employer has an ethos based on religion
or belief and, having regard to that ethos
and to the nature of the employment, a
particular religion or belief is a genuine
occupational requirement for the job, and it
is proportionate to apply that requirement
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in the particular case. It was argued that this
particular appointment provision’s religious
specification was actually an occupational
requirement, because Ismailis commonly
decide disputes within their own community.
The Court rejected this argument. The
Court’s reasoning on this is crucial to
understand the problem which is posed for
ICC, LCIA and other clauses. The Court said
that:
‘if the arbitration clause had empowered
the tribunal to act ex aequo et bono it
might have been possible to show that
only an Ismaili could be expected to apply
the moral principles and understanding
of justice and fairness that are generally
recognised within that community …,
but the arbitrators’ function … is to
determine the dispute between the parties
in accordance with the principles of English
law. That requires some knowledge of
the law itself, including the provisions of
the Arbitration Act 1996, and an ability
to conduct the proceedings fairly in
accordance with the rules of natural justice,
but it does not call for any particular ethos.’
Similarly, it could be argued that because an
individual of any nationality can neutrally
apply the law, there is no justification for an
arbitration clause or rule which insists that an
arbitrator come from a neutral nation.
Finally, and very importantly, the Court
ruled the appointment provisions of an
arbitration clause are not separable from the
arbitration agreement as a whole, and, thus,
because they are essential elements of the
arbitration bargain, void ab initio appointment
provisions will void the entire agreement
to arbitrate. As a result, the parties would
have to litigate if they could not agree on a
arbitration clause.
The Supreme Court will hear an appeal by
both parties in 2011.
Nationality and neutrality: there is a risk
that arbitration clauses or rules with
neutral national provisions could be
declared unlawful
Jivraj was decided under the Regulations. On
1 October 2010, the Equality Act 2010 (the
‘Act’) came into force. The Act consolidated
all employment discrimination Acts and
Regulations, including the Regulations under
which Jivraj was decided. However, because
the terms of the Act are essentially identical to
those of the Regulations used in Jivraj, Jivraj’s
reasoning should still hold. For example,
72

the definitions for ‘in employment’ and the
‘occupational requirement’ are essentially
identical to the Regulations under which
Jivraj was decided. So, an arbitrator would
also be ‘in employment’ under the Act, just as
Jivraj said an arbitrator was ‘in employment’
under the Regulations – assuming, of course,
that Jivraj is not overturned on appeal.
Just as with the Regulations, assuming
that Jivraj is correctly decided, under the
Equality Act 2010, arbitral institutional rules
with neutral nationality provisions appear
to constitute direct race discrimination (the
definition of race under the Act includes
nationality).
Furthermore, neutral nationality rules,
like the Ismaili-specific provision in Jivraj,
may not be entitled to an exception
under the discrimination law as an
‘occupational requirement’. The reason
for the appointment provisions in arbitral
institutional rules such as the ICC and LCIA
is that the parties believe that the provisions
are necessary to prevent bias. Of course, there
are already provisions in the Arbitration Act
1996 to prevent actual and perceived bias.4
But these laws do not prevent an arbitrator
from hearing a case simply because he has the
same nationality as one of the parties. Under
the English law of bias, an arbitrator sharing
the nationality of one party could not be
challenged even on grounds of perceived bias
because a reasonable person would not think
that national affiliation alone – without more
– would provide an objective, reasonable basis
to believe that an arbitrator is biased and
unable to interpret the law neutrally.
The prospect of arbitration clauses being
declared void has led some commentators
to recommend that when parties are
negotiating, for example, an ICC or LCIA
arbitration clause they should consider
excluding this aspect of the appointment
provisions.
The English courts historically support
international arbitration. There is every
reason, therefore, to believe that the
decision in Jivraj will not be extended
to the ICC- and LCIA-type clauses. It is
important to remember that Jivraj did not
consider such clauses. However, in the view
of the author, retaining the confidence of
international parties by allowing them to
choose, if they wish, a sole arbitrator or
chairman of a neutral nationality is arguably
permitted under the Act as an occupational
requirement. The Act states at schedule 9
that there is an exception for occupational
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requirements if ‘the application of the
requirement is a proportionate means of
achieving a legitimate aim’. Retaining the
parties’ confidence in the neutrality of the
arbitration is a legitimate aim. If the parties
decide that they will have confidence in
the neutrality of arbitration only if the sole
arbitrator or chair has a neutral nationality,
then the appointment provisions are the only
way of achieving it.
There are numerous examples of the
appointment of judges for reasons of
nationality. For instance, the European Court
of Justice (‘ECJ’) comprises one judge from
each of the member states. The reason is
partly that the Court appears neutral and
balanced in order to retain the confidence of
each member state, although there are other
reasons, for example, that the Court should
have expertise of the legal systems of all the
member states.
Even if arbitral institutional rules such as
the ICC and LCIA appointment provisions
are unlawful, then unlike in Jivraj they might
be severed from the rest of the institutional
rules. Parties choose an international arbitral
institution for its expertise and neutrality,
not primarily because of the appointment
provisions regarding nationality. The
arbitration clause would not be fundamentally
altered by the removal of the nationality
provisions in the rules.
Finally it is also arguable that arbitrators
are not ‘in employment’ because the parties
do not exercise control over them. In the
High Court, whose decision was reversed,
it was decided that arbitrators are like
magistrates and tribunal chairmen, who
are not ‘employees’ for the purposes of
discrimination law.
Jurisdiction: the issue posed by Jivraj is
not confined to England
The issue posed by Jivraj has a European
and worldwide scope and is not confined to
England. For example, EU law may prevent
discrimination against arbitrators, because
EU treaties contain the principle of equal
treatment on grounds of nationality (for
instance, Article 18 of the Treaty on the
Functioning of the European Union). In
addition, the Act is silent about its territorial
jurisdiction and therefore any arbitration
agreement governed by English law, regardless

of the place of performance, seems to fall
within the Act. Any arbitration agreement to
be performed in England as a seat or merely
as a venue irrespective of the applicable law is
thus likely to fall within the Act.
Jivraj could also affect arbitrator
appointment provisions which contain
requirements related to the gender or
experience of an arbitrator
A further question arising out of Jivraj is
whether the decision affects arbitration
clauses that stipulate that the arbitrator must
be male. Some Sharia contracts contain this
specification. For example, under the law of
the Kingdom of Saudi Arabia, all arbitrators
must be male. This appears to constitute
gender discrimination and the English courts
may not decide that it is an occupational
requirement to be male. This may be an issue
for such arbitrations held under English
arbitration law or which merely take place in
England.
It is also common for arbitration clauses
in some industries such as construction
or insurance to specify that the arbitrator
shall be someone with not less than ten
years experience in the industry. This
may constitute age discrimination against
the young. Clauses which specify that an
arbitrator must have a certain number
of years experience may not satisfy the
‘occupational requirement’ exception to
discrimination. Their purpose is to ensure
the arbitrator has knowledge of the industry.
But it is difficult to justify why a person with
nine years experience in an industry and who
has the skills and knowledge to serve as an
arbitrator in a case, may not be an arbitrator
when someone with ten years experience may
be an arbitrator. It may be safer, therefore,
to specify that the arbitrator should have
‘experience’ or ‘substantial experience’ of an
industry.
Notes
* Joe Tirado is a partner and Head of International
Arbitration and ADR, Norton Rose LLP, based in
London. James Thomas is Senior Associate in the
Dispute Resolution team also based in London.
1 [2009] EWHC 1364 (Comm).
2 2003 No 1660.
3 Council Directive 2000/78/EC.
4 Arbitration Act 1996 s33(1)(a).
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Has the Swiss Federal Tribunal
opened Pandora’s Box by
setting aside an award on the
ground of public policy?

S

ince the entry into force in 1989
of chapter 12 of the Swiss Private
International Law Act (‘PILA’)
governing international arbitration
in Switzerland, the Swiss Federal Tribunal
has rendered around 300 decisions in
relation to challenges against arbitral awards.
Approximately half of these challenges were
based (amongst other grounds) on an alleged
violation of public policy. However, no arbitral
award had previously been set aside on this
ground.1 Public policy seemed to be a ground
doomed to fail.
On 13 April 2010, the Swiss Federal
Tribunal rendered for the first time a decision
in which it set aside an award rendered by the
Court of Arbitration for Sports (‘CAS’) for
violation of public policy.2 More particularly,
the award was set aside for violation of the res
judicata principle.
This article will consider whether, by
setting aside an award on the basis of public
policy, the Swiss Federal Tribunal has opened
Pandora’s Box and allowed for new reasons
to set aside an award in Switzerland. What are
the implications of this so-called ‘landmark’
decision?
The facts
In 2000, a Portuguese football player
concluded a contract with Sports Lisboa E
Benfica – Futebol SAD (‘Benfica’), which
was terminated some three months later.
Thereafter, he concluded a new contract with
Club Atlético de Madrid SAD (‘Atlético’).
In 2001, Benfica claimed compensation for
training and promotion of the Portuguese
football player pursuant to Article 14.1 of the
FIFA Regulations for the Status and Transfer
of Players, in their October 1997 edition, as
in force at that time (‘1997 FIFA Transfer
Regulation’). In 2002, the FIFA Special
Committee granted compensation to Benfica
in the amount of US$2.5 million. Atlético
challenged the decision in front of the
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Commercial Court of the Canton of Zurich,
which held in a 2004 judgment that the FIFA
Special Committee’s decision of 2002 was
void, on the basis that the 1997 FIFA Transfer
Regulation violated European and Swiss
competition laws among other things and
was therefore invalid along with the decision
which was based on it. Benfica was not a party
to the proceedings in Zurich. The decision
of the Commercial Court of the Canton of
Zurich was not challenged.
In 2004, Benfica again sought
compensation from the FIFA Special
Committee. Its claim was rejected in 2008.
Benfica appealed the decision to the CAS.3 In
an award rendered in 2009, the CAS upheld
Benfica’s appeal in part and ordered Atlético
to pay €400,000 to Benfica based on the 1997
FIFA Transfer Regulation.4 Atlético appealed
the CAS award to the Swiss Federal Tribunal.
The decision: the Swiss Federal Tribunal
held that the CAS award was barred by
res judicata and therefore contrary to
public policy
The Swiss Federal Tribunal held that:
• The res judicata principle, which is limited
to the operative part of the judgment, is
part of procedural public policy, as already
expressed in several previous decisions of
the Swiss Federal Tribunal;
• The Commercial Court of the Canton of
Zurich had already ruled on the legality of
the decision of the FIFA Special Committee
regarding the compensation payable to
Benfica by Atlético and its decision was
enforceable;
• The decision rendered by the Commercial
Court of the Canton of Zurich, despite
being between Atlético and FIFA, had an
effect erga omnes and hence against Benfica;
and
• The CAS award was therefore barred by
the res judicata principle. The award of the
CAS disregarded the material legal effect
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of the judgment of the Commercial Court
of the Canton of Zurich and by doing so
violated procedural public policy.
Comments: the Swiss Federal Court has
extended in a limited way the scope of
the res judicata principle
This decision of the Swiss Federal Tribunal
is the first one to set aside an award on
public policy grounds (Article 190(2)(e)
PILA), namely violation of res judicata.
Moreover, the Swiss Federal Tribunal ruled
that the res judicata principle could apply to
decisions reached in proceedings involving
different parties (although this was due to the
particular circumstances of the case).
Public policy (res judicata) will not allow
for two enforceable decisions on the same
issue and between the same parties to
coexist
According to Swiss law, an award can be set
aside only on one of the following grounds
enumerated under Article 190(2) PILA:
• if the arbitral tribunal was constituted
irregularly;
• if the arbitral tribunal wrongly accepted or
declined jurisdiction;
• if the arbitral tribunal ruled beyond the
claims submitted to it, or failed to decide
one of the claims submitted;
• if the parties’ rights of due process were
violated; or
• if the award is incompatible with
(procedural or substantive) public policy.
Procedural public policy is breached when
fundamental and generally recognised
principles are violated, resulting in a decision
which contradicts the sense of justice in an
intolerable way, thereby making the decision
incompatible with the rule of law.5
The Swiss Federal Tribunal had previously
stated on several occasions that an arbitral
tribunal rendering an award, despite the
fact that there was already an enforceable
judgment between the same parties on the
same issue, would violate procedural public
policy. This was, however, in relation to cases
where neither of the two parallel proceedings
had yet resulted in an enforceable decision.6
Article 186(1bis) PILA ,7 which was enacted
following criticism of one of these decisions,
Fomento, allows an arbitral tribunal to proceed
despite the same matter being pending before
another tribunal (be it a state court or an
arbitral tribunal). However, Article 186(1bis)

PILA was not intended to allow two
contradictory and enforceable decisions to
coexist in the same legal world, but rather
to allow arbitration proceedings to move
forward as long as no enforceable decision
has yet been reached. The moment a decision
on the same issue and between the same
parties has been rendered by a competent
authority, the res judicata principle would bar
a second decision.
In the Benfica-Atlético case, the Swiss Federal
Tribunal was actually confronted with a
case in which an enforceable decision (the
2004 judgment of the Commercial Court
of the Canton of Zurich) had been reached
before the commencement of the arbitral
proceedings. The question was therefore
whether the CAS award infringed upon the
res judicata principle.
Only in exceptional cases may res judicata
apply when the two concerned decisions
do not involve the same parties
The Swiss Federal Tribunal answered
affirmatively by extending in a limited way the
scope of the res judicata effect. As explained
above, under Swiss law, res judicata concerns
contradictory decisions involving the same
parties.8 In the Benfica-Atlético case, the two
conflicting decisions involved different
parties: the judgment of the Commercial
Court of the Canton of Zurich was rendered
in judicial proceedings between Atlético and
FIFA whereas the CAS award was issued in
proceedings between Benfica and Atlético.
The Swiss Federal Tribunal determined
that a first decision between an association
and one of its members should nevertheless
have a res judicata effect with respect to a
second decision between two members of
the same association, when the two decisions
concern the same issue. The Swiss Federal
Tribunal explained that, according to Swiss
law (Article 75 of the Swiss Civil Code), the
appeal raised before the Commercial Court
of the Canton of Zurich against the 2002
decision of the FIFA Special Committee
could only be against the association itself
(FIFA), despite the fact that the decision at
stake concerned a third party (Benfica).9
Therefore, the successful invalidation of
(or action to set aside) a decision issued by
an association, as opposed to the rejection
of such claims, would have an effect not
only on the parties to the proceedings but
also erga omnes. Hence, the judgment of the
Commercial Court of the Canton of Zurich
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had a binding effect not only on Atlético and
FIFA but equally on all the other members of
FIFA, including Benfica. This was illustrated
as the Commercial Court of the Canton of
Zurich did not simply hold that the 2002
decision of the FIFA Special Committee was
invalid, but declared void the 1997 FIFA
Transfer Regulation on which the decision
was based.
By reaching this decision, some may
think that the Swiss Federal Tribunal has
significantly extended the res judicata
principle. In fact, however, the Swiss Federal
Tribunal has simply applied the res judicata
principle to the particular case of the
challenge of a decision of an association
under Swiss law, when this is the only available
recourse.
Conclusion: the Swiss Federal Tribunal has
closed Pandora’s Box and preserved hope:
an award will be set aside on the ground
of public policy when applicable but these
cases remain very limited
As in the myth of Pandora’s Box,10 the Swiss
Federal Tribunal has preserved ‘hope’. It
may have (finally) released all the ‘evils’ by
allowing for an award to be set aside on the
last ground which had not succeeded so far
(public policy), but it has retained ‘irrational
fear’ inside the box, thereby indicating that
the arbitration community should not fear
these grounds. Awards will be set aside on
the basis of any of the authorised grounds
but only when duly justified. Res judicata
has always been one of those well recognised
justifications, and it was long expected that an
award breaching this principle would be set
aside. It was only a matter of time.
Hence, the arbitration community need
fear no more: Elpis (‘Elpís’, ‘irrational fear’)
is still trapped in the ‘Swiss Federal Tribunal’s
Box’ and Switzerland remains a safe harbour
for arbitration.
Notes
* Alexandre Mazuranic is an associate in Schellenberg
Wittmer’s International Arbitration Group in Geneva.
His practice focuses on international commercial
arbitration. He has acted as counsel and advised
parties in complex commercial disputes submitted to
arbitration involving a broad range of matters (joint
venture agreements, license agreements, distribution
agreements, construction contracts). In addition,
he has acted as arbitrator under the Swiss Rules of
International Arbitration. He is a member of the Swiss
Arbitration Association (ASA), of ASA Below 40, of
the International Bar Association (IBA), and of the
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Geneva Bar Association.
1 For a statistical analysis of the decisions of the Swiss
Federal Tribunal from 1989 up to mid-2009, see Felix
Dasser, ‘International Arbitration and Setting Aside
Proceedings in Switzerland – An Updated Statistical
Analysis’, in ASA Bull 1/2010, pp 82 and ff.
2 See Decision of the Swiss Federal Tribunal dated 13
April 2010 in case 4A_490/2009 (published at: www.
bger.ch).
3 FIFA has since introduced in its by-laws an arbitral
review procedure for the decisions of the FIFA Special
Committee.
4 See Award CAS 2009/A/1765 of 2009, published at:
www.tas-cas.org/d2wfiles/document/4305/5048/0/
AWARD%201765%20%20FINAL%20AWARD%20
2009-08-28_anon.pdf.
5 See Decision of the Swiss Federal Tribunal dated
13 April 2010 in the case 4A_490/2009, cons 2.1
(published at: www.bger.ch).
6 See Decision of the Swiss Federal Tribunal dated 14
May 2001 (Fomento case), reported in ATF 127 III 279,
cons 2b; Decision of the Swiss Federal Tribunal dated
3 April 2002 in the case 4P.282/2001, reported in ATF
128 III 192, cons 4a.
7 Article 186(1bis) PILA: ‘It [the arbitral tribunal] shall
decide on its jurisdiction notwithstanding an action
on the same matter between the same parties already
pending before a State court or another arbitral
tribunal, unless serious reasons require a stay of the
proceedings.’
8 See Decision of the Swiss Federal Tribunal dated 14
May 2001 (Fomento case), reported in ATF 127 III 279,
cons 2b.
9 At that time, FIFA, an association under Swiss law
based in Zurich, did not provide for an arbitral review
of its decision, as is the case now. A recourse against
FIFA according to Article 75 of the Swiss Civil Code
was therefore the only possible route to challenge a
decision of the association.
10 According to the Greek myth, Pandora, the first
woman on Earth, was created upon Zeus’ command
and granted gifts by other gods. Pandora was offered
to Prometheus’ brother as a punishment to mankind,
after Prometheus had stolen fire. Zeus offered
Pandora to Prometheus’ brother together with a jar
she was told never to open. As expected by the gods,
she did and by doing so released all the evils into the
world. ‘Hope’ (Elpis, ‘Elpís’) was the only ‘evil’ to be
kept trapped in Pandora’s Box. A more appropriate
translation than ‘hope’ for the word ‘Elpís’ would
be the expectation or anticipation of something, or
irrational fear. By trapping ‘hope’ (or irrational fear),
Pandora preserved humanity from constant fear of
the evils to come, which would have been worse than
all the evils.
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International arbitration
and French public entities:
the INSERM decision of the
Tribunal des Conflits

F

rance has a dual jurisdictional system:
civil courts handle disputes involving
private parties, while administrative
courts handle most disputes involving
a public party or public act. To the extent
that there are inevitably borderline situations,
the Tribunal des Conflits is responsible for
deciding which of the civil or administrative
courts – having at their helm the Cour de
cassation and Conseil d’État respectively – have
jurisdiction over certain matters. On 17 May
2010, it rendered a much awaited decision
regarding international arbitration and French
public entities.1 It decided that the civil courts
in principle have jurisdiction over applications
to set aside awards made in France in disputes
between French public entities and foreign
entities involving international trade, but that
the administrative courts retain some residual
jurisdiction over these applications. Implicitly,
but decisively, it also expanded the arbitrability
of French public law disputes.
General framework: there are many
exceptions to the general rule that public
entities cannot enter into arbitration
agreements
Article 2060 of the French Civil Code
provides that public entities cannot enter into
arbitration agreements.2 There is, however, a
series of exceptions to this rule.
First, Article 2060 provides that ‘certain
categories’ of public institutions may be
excluded by decree from that prohibition.
Secondly, specific laws and decrees
providing for arbitration as a method of
dispute resolution were made for specific
public entities such as the French national
railway company (SNCF) in 1982,3 the French
national institute for aeronautical studies
and research (ONERA) in 1984,4 the French
postal and telecommunication services (La
Poste and France Telecom)5 – as they then
were – and the French railway network
(Réseau Ferré de France) in 1997.6

Thirdly, for certain types of disputes, such
as disputes concerning contracts between
foreign companies and public authorities
regarding some specifically identified
projects of importance,7 or for publicprivate partnerships (PPPs),8 the choice of
arbitration was allowed.
Fourthly, for certain cross-border projects,
such as the Mont Blanc Tunnel between
France and Italy, the Channel Tunnel
between France and the United Kingdom,
and the construction of a high speed
railway between France and Spain, bilateral
agreements were entered into which also
provided for arbitration.9
Finally, it should be noted that, until
now, a divergence existed between the
Cour de cassation and the Conseil d’État
on the prohibition of arbitration for
contracts entered into by public entities in
international matters. While the Conseil
d’État traditionally considered that there
could be no choice of arbitration if the
contract is of an administrative nature,
irrespective of its international character,10
the Cour de cassation has consistently held,
since its 1966 Galakis decision, that this
prohibition did not apply to international
contracts entered into for the purposes
of, and in accordance with, the usages of
international trade.11
As a result, despite the general prohibition
set forth in Article 2060, international
arbitration with French public entities has in
many instances been possible.
The INSERM decision: the Tribunal des
Conflits decides that, as a general rule, the
civil courts have jurisdiction; but there are
a number of exceptions to this rule
If an arbitral award is rendered in France
in a dispute with a French public entity and
the award is challenged, the question arises
whether the challenge should be heard by
a civil or an administrative court. This was
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the jurisdictional question addressed by the
Tribunal des Conflits in its decision of 17 May
2010. In this case, a French public institution
for medical research (INSERM) and the
Letten F Saugstad Foundation, a Norwegian
foundation, entered into an agreement for
the construction and funding of a building in
France for research purposes. An arbitration
clause was included in the agreement. A
dispute arose between the parties. Arbitration
proceedings were initiated and an award was
rendered against INSERM, which applied
to set it aside before both the Paris Court of
Appeal and the Conseil d’État.12
Before the Paris Court of Appeal, INSERM
argued that the arbitration agreement was
null and void based on Article 2060 of the
French Civil Code. Furthermore, INSERM
requested a stay of proceedings pending the
decision of the Conseil d’État. In a decision
rendered on 13 November 2008,13 the Paris
Court of Appeal found that it had jurisdiction
to hear the challenge against the award and
refused to stay the proceedings. It reasoned
that the French Code of Civil Procedure
(Article 1505) provides that challenges against
arbitral awards involving international trade
are brought before a (civil) Court of Appeal.
It decided, therefore, that the proceedings
pending before the Conseil d’État had no
bearing on the challenge pending before it.
Concerning the issue of the alleged nullity
of the arbitration agreement, the Court of
Appeal held that the prohibition for public
entities to enter into arbitration agreements is
not part of international public policy and is
therefore limited to domestic administrative
contracts, as opposed to international ones.
In this particular case, the Court of Appeal
found that since the funding for the building
came from the Norwegian foundation, there
was a cross-border transfer of funds, and
the agreement between the foundation and
INSERM ought to be characterised as an
international contract. Accordingly, the Court
held that an arbitration clause can validly be
inserted into that agreement, and it rejected
INSERM’s application to set the award aside.
Before the Conseil d’État, INSERM
argued that, as the contract containing the
arbitration clause was governed by French
administrative law, the administrative courts
should have sole jurisdiction to hear the
challenge against the award. In a decision
rendered on 31 July 2009,14 the Conseil
d’État decided to stay the case and refer it to
the Tribunal des Conflits, as the question of
whether civil or administrative French courts
78
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had jurisdiction over such challenge raised in
its view a serious jurisdictional issue.
The 17 May 2010 decision of the Tribunal
des Conflits clarifies that, in principle, an
application to set aside an award made in
France in a dispute arising out of a contract
between a French public entity and a
foreign entity involving international trade
and performed on French territory should
be heard by civil courts, irrespective of
the administrative nature of the contract.
Accordingly, it found that the Paris Court of
Appeal had validly retained jurisdiction over
the matter. The decision of the Tribunal des
Conflits only seems to concern international,
as opposed to domestic, administrative
contracts. In order to identify a contract
involving international trade, an expression
also used by Article 1492 of the French
Code of Civil Procedure, it is necessary and
sufficient to demonstrate that the overall
underlying economic transaction is not
confined to the territory of France.15 Even
though the decision of the Tribunal des
Conflits deals exclusively with contracts
performed in France, there is reason to
believe that the rule should apply a fortiori to
contracts involving international trade which
are performed outside of France.16
The Tribunal des Conflits, however,
sets out an exhaustive list of exceptions
to the general rule. Administrative courts
will have jurisdiction over challenges to
awards relating to agreements governed by
mandatory administrative rules concerning
the occupancy of publicly-owned land or
public expenditure in procurement contracts,
public-private partnerships and contracts of
delegation of public services. The rationale
given by the Tribunal is that since these
four types of agreements are governed by
mandatory public law rules,17 administrative
courts should retain exclusive jurisdiction
over challenges against arbitral awards arising
out of these kinds of agreements.
While this solution was not favoured by
most arbitration specialists,18 these four
types of contracts are well defined in French
administrative case law19 and, accordingly, the
administrative courts should have jurisdiction
over only a small fraction of awards made
in France in international matters. The
great majority of challenges against awards
involving international trade made in France,
even those involving French public entities
such as INSERM in the case at hand, will
continue to be heard by civil courts which,
over the years, have developed a strong body
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of experience in relation to international
arbitration and a distinct favor arbitrandum.
In addition, the Tribunal des Conflits
implicitly recognised the arbitrability
of disputes arising out of administrative
contracts involving international trade. The
traditional and restrictive position of the
Conseil d’État that public entities could
not enter into arbitration agreements if
the contract is of an administrative nature,
irrespective of its international character,
as illustrated by the position in the 1986
Eurodisney opinion referred to above, should
therefore no longer apply. This in itself is a
very positive development.
Notes
1 Tribunal des Conflits, Judgment No 3754, dated 17
May 2010, INSERM v Fondation Letten F Saugstad.
2 Article 2060 of the French Civil Code provides that:
‘One may not enter into arbitration agreements in
matters of status and capacity of natural persons,
in those relating to divorce and judicial separation
or in controversies concerning public bodies and
institutions and more generally in all matters in
which public policy is concerned. However, certain
categories of public institutions having an industrial
and commercial character may be authorised by
decree to enter into arbitration agreements.’
3 Law No 82-1153, dated 30 December 1982.
4 Decree No 84-31, dated 11 January 1984.
5 Law No 90-568, dated 2 July 1990.
6 Law No 97-135, dated 13 February 1997.
7 Law No 86-972, dated 19 August 1986. (In this specific
case, the Eurodisney park was concerned).
8 Ordinance No 2004-559, dated 17 June 2004.
9 Treaty between France and Italy concerning the
construction and operation of the Mont Blanc
Tunnel, dated 14 March 1953; Treaty between France
and the United Kingdom concerning a Channel fixed
link, dated 12 February 1986; Treaty between France
and Spain concerning the construction and operation
of the international section of a high speed railway,
dated 10 October 1995.

10 Conseil d’État, Opinion No 339-710, dated 6 March
1986, Eurodisney.
11 Cour de cassation, 1st civil chamber, Judgment dated
2 May 1966, Trésor Public v Galakis.
12 INSERM’s request was first filed before the Marseille
Administrative Court of Appeal, which the Court
remanded to the Conseil d’État.
13 Paris Court of Appeal, Judgment dated 13 November
2008, INSERM v Letten.
14 Conseil d’État, Judgment dated 31 July 2009, INSERM
v Letten.
15 For example, Paris Court of Appeal, Judgment dated
14 June 2001, André v Tradigrain.
16 See M Audit, ‘Le nouveau régime de l’arbitrage des
contrats administratifs internationaux (à la suite de
l’arrêt rendu par le Tribunal des conflits dans l’affaire
INSERM’, Rev Arb (2010), p 262.
17 Régime administratif d’ordre public in the original French
text.
18 For various reasons, civil courts may have been
granted jurisdiction over the challenge of all
arbitral awards involving a French public entity
and international trade, which would have had the
authors’ and most arbitration specialists’ preference.
First, the administrative nature of the contract may
be seen as irrelevant since setting aside proceedings
do not allow the review of the merits of a dispute but
are only limited to the narrow grounds set out in
Article 1502 of the Code of Civil Procedure. Secondly,
civil courts could also have applied the mandatory
rules of administrative law. Finally, civil courts already
have jurisdiction over challenges of awards involving
administrative contracts entered into by foreign public
entities. See, eg, Paris Court of Appeal, Judgment
dated 17 December 1991, Gatoil; Paris Court of
Appeal, Judgment dated 13 June 1996, Sté KFTC; Paris
Court of Appeal, Judgment dated 24 February 1994
Sté Bec Frères.
19 See M Audit, note 16 above, at 271.
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Brussels Bar lifts the
traditional prohibition on
preparatory contacts between
attorneys and witnesses

I

n modern day international arbitration,
witness evidence is widely accepted
and commonly used. In the process of
preparing witness evidence, counsel
often plays an active and essential role
even before the arbitration hearing takes
place. However, the ethical and professional
rules for attorneys in certain jurisdictions
(predominantly in civil law jurisdictions)
prohibit prior contact between an attorney
and potential witnesses before a judicial
proceeding. Whether or not this prohibition
extends to international or domestic
arbitrations in these jurisdictions is often
unclear. As a result, attorneys in these
jurisdictions face an ethical and professional
dilemma when they seek to have prior contact
with a witness before an arbitration hearing.
In reaction to this problem, the (French
Speaking) Bar of Brussels (hereinafter
‘FSBB’)1 recently adopted an exemption to its
professional rules that would allow attorneys
involved in arbitration to have contact with
witnesses before an arbitration hearing.
This article summarises the prevailing
practice of presenting witness evidence in
international arbitration, and explains how
it can conflict with the ethical guidelines
of certain civil law systems. From there,
it discusses the beneficial amendment to
the rules of professional conduct recently
instituted by the FSBB.

agreement of the parties or, absent such an
agreement, to the discretion of the arbitral
tribunal (see Article 1693.1° BJC).2 Thus,
unless otherwise agreed upon by the parties,
the arbitral tribunal has the power to rule on
the admissibility of evidence and also has the
power to call witnesses, appoint experts and
order the personal appearance of the parties
(Article 1696 2° and 3° BJC).
In practice, parties rarely address the
admissibility and taking of witness evidence
in their arbitration agreement. Questions
concerning the taking of witness evidence are
often only settled once the tribunal has been
constituted. Generally, the applicable rules
of procedure in an arbitration proceeding –
including the rules related to the taking of
witness evidence – are decided upon either
through the incorporation by reference
in the arbitration agreement of specific
institutional rules (such as the rules of the
ICC or CEPANI3 arbitration institutions);
or, additionally, by means of a procedural
order issued by the tribunal. In practice, the
tribunal will normally consult with the parties
before making a procedural order; but, if the
parties cannot agree amongst themselves,
the tribunal will make its procedural order
on the basis of its general power to take
the necessary measures to organise the
arbitration proceedings.

The admissibility of witness evidence
in arbitration conducted in Belgium is
generally left to the agreement of the
parties or the discretion of the tribunal

The common international arbitration
practice of taking witness evidence –
which requires the presentation of both
written and oral statements – requires an
active, pre-hearing role for counsel

One of the perceived advantages of
arbitration is the flexibility to tailor the
rules of procedure to the specific arbitration
and dispute. Like most arbitration laws,
the Belgian Law on Arbitration (which is
contained in part VI of the Judicial Code
(‘BJC’)) leaves the issue of the taking of
evidence in an arbitration either to the
80

While no two arbitrations are alike, a certain
practice in the taking of witness evidence
has emerged in international arbitration.
This practice consists of a written and an
oral phase. Generally, a party wishing to
introduce witness evidence must first file a
written witness statement, normally at the
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same time as its written submissions. This
allows the arbitral tribunal to assess whether
information supplied by a witness could be
useful for the case, and accordingly, whether
a further oral examination of the witness
could be useful. If the tribunal and/or the
counterparty wishes to hear more from the
witness, a witness may subsequently testify
orally at a hearing. In such hearings, witnesses
are subjected to direct and cross-examination.
As the administration of the hearing remains
in the hands of the tribunal, the tribunal may
also interject in the witness’s examination and
ask its own questions.
For the presentation of witness evidence to
be successful in arbitration, an active, prehearing role of coaching and assistance by
the attorney is invaluable. The object of such
‘witness preparation’ is to teach the witness
how to provide their testimony in a clear and
coherent way that efficiently contributes to
the proceedings. It also allows the witness to
fully understand the arbitral process, with
which they may not be familiar, and to fully
understand the potential consequences of
their statement. Thus, counsel is often actively
involved with the witness throughout the
collection of witness evidence (including,
for example, during the drafting and
presentation of the first written statement,
and when counsel is subsequently preparing
the witness for the hearing).
Thus, arbitration proceedings require
prior contact with the witness for two reasons:
first, to draft a pre-hearing written witness
statement; and secondly, to help the witness
understand the arbitration process, which
allows the witness to present evidence in a
manner which is helpful to the tribunal.
But there are tensions between some
attorneys’ active, pre-hearing role and
the deontological restrictions of their bar
association
At present, certain arbitration rules,4 as well
as the IBA Rules,5 explicitly allow such prior
contact between attorneys and potential
witnesses. In the absence of such a provision
or another agreement between the parties,
this contact is usually permitted in the terms
of reference or by a procedural order issued
by the tribunal.
However, contact between an attorney and a
witness before a hearing may also conflict with
the ethical rules of certain bar associations.
This is especially true in jurisdictions where

attorneys do not play an active role in taking
witness evidence in judicial proceedings,
and where there is no tradition of preparing
witnesses prior to a judicial proceeding. Such
rules, which are often framed as deontological,
bar prior witness preparation or even contact
and may apply to an attorney sitting in an
arbitration. An attorney who is subject to the
rules of these bar associations may thus face
a situation where, in an arbitration setting,
the attorney cannot prepare or contact his
witnesses while opposing counsel from another
jurisdiction does not suffer under the same
restrictions.
This was traditionally the case in Belgium.
In Belgium, witness evidence is rare in court
litigation, both because witness evidence is
strictly regulated and because there is no
cross-examination.6 The rules of conduct
of the Belgian bar associations have thus
traditionally prohibited their members from
contacting witnesses. Such a prohibition is
based on the concern that any preparation
by attorneys would influence the witnesses’
testimony, which, in turn, would obstruct the
course of justice.7
This rule has often created a dilemma
for Belgian attorneys who wished to be or
were involved in international arbitration:
while their clients’ interest might require the
submission of witness evidence, the necessary
prior contacts with witnesses were, in
principle, prohibited by the rules of conduct
of certain Belgian bar associations.
As a result, some bar associations, such as
the Brussels Dutch Speaking Brussels Bar,8
have previously inserted an exemption in
their rules for international arbitration cases.
In practice, despite the professional bar on
such conduct, attorneys belonging to Belgian
bar associations will take up an active, prehearing role with witnesses when involved in
international arbitration. It has indeed been
argued that derogation from the absolute
bar prohibiting witness contacts is justified
in arbitration proceedings, as long as the
arbitration has an international element and
as long as the applicable arbitration rules do
not prohibit pre-hearing contact between a
witness and counsel.9
The French Speaking Bar of Brussels also
creates an exemption for attorneys who
practice in international arbitration
On 12 October 2010, the Council of the
French Speaking Bar of Brussels (which, with
approximately 4,500 members, is the largest
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bar association in Belgium) introduced a new
section 462-2 to its Rules of Conduct.10 The
preamble to this new rule acknowledges the
importance of oral evidence in international
arbitration, and also acknowledges the
importance of the role of the attorney in the
collection and presentation of such evidence.
As a result, the rule explicitly permits attorneys
to have preparatory contact with witnesses,
both for the purpose of written statements and
for the preparation of witnesses prior to oral
hearings, as long as that preparatory contact is
within the framework of a contractually-agreed
upon alternative method of dispute resolution
(such as arbitration, mediation or conciliation).
The rule nonetheless emphasises that, in
his or her contact with witnesses, an attorney
is still bound by general obligations of loyalty,
consideration and dignity. In particular, the
attorney must at all times be keenly aware of
his or her duty to present truthful evidence,
and may not influence, or even appear to
have influenced, the witness’s testimony.
This new rule is welcome for two reasons.
First, the new rule brings the ethical rules
of the FSBB in line with existing practice in
international arbitration. As a result, it clarifies
a question of legal ethics which until now has
been seen as a grey area. Moreover, the rule
allows a good number of Belgian attorneys
to perform the same services in regards to
the preparation of witnesses for arbitration
hearings as their colleagues in other
jurisdictions have long been able to perform.
Secondly, the new section 462-2 opens
the door for a more prominent role of
witness evidence in domestic arbitration.
Even though witness evidence is permitted
pursuant to Article 1693 BJC (which
applies to both international and domestic
arbitrations),11 domestic arbitration – which
too often is a mere copy of Belgian judicial
proceedings – often does not use witness
evidence. As the new rule relates to all
methods of contractual dispute resolution,
including, without limitation, to domestic and
international disputes, the new rule should
abolish one of the primary barriers for the
use of witness evidence in a domestic context.
The adoption of the rule will, in any case,
raise the awareness about the availability of
witness evidence among Belgian attorneys.
Therefore, the new rule is likely to enhance
the use of arbitration as a dispute resolution
mechanism as it will increase awareness of
how arbitration is a useful alternative to
litigation when it comes to the collection and
presentation of oral evidence in Belgium.
82

Conclusion
The new rule allowing preparatory contacts
between attorneys and witnesses puts
Belgium in a small group of countries that
have explicitly relaxed, in arbitration,12 the
traditional civil law prohibition on such
contacts. But the new Belgian rule goes
farther as it is also applicable to domestic
arbitration (as well as to other voluntary ADR
methods). It will undoubtedly contribute to
making Brussels and Belgium an even more
arbitration friendly venue.
Notes
1 Due to the complex nature of the Belgian federal
system (with two distinct language-communities –
French and Flemish), attorneys practising in Brussels
may opt for their affiliation with either the French
Speaking Bar or the Dutch (Flemish) Speaking Bar.
The professional rules applicable to both bars are to a
large extent identical.
2 An English translation of Part VI of the BJC is
available online at: www.cepani.be.
3 CEPANI is the acronym of the Belgian Centre of
Arbitration and Mediation, the oldest and largest
arbitral institution in Belgium.
4 See, for example, Article 20.6 of the LCIA Rules
(www.lcia.org) or Article 25.6 of the Swiss Rules of
International Arbitration (www.ccig.ch)
5 See Article 4.3 of the IBA Rules on the Taking of
Evidence in International Arbitration 2010 (www.
ibanet.org).
6 Cf, Article 935-961 BJC (www.juridat.be).
7 See P Lambert, Règles et usages de la profession de
l’avocat du barreau de Bruxelles, Bruylant, 1994, p
694.
8 See Article 16 of the Codex 2009, enacted on 26 June
1989 (www.noab.be).
9 See P Hollander, ‘La preuve par témoins en
arbitrage : Aspects de droit belge et considérations
déontologiques et pratiques sur le rôle de l’avocat
dans l’établissement de la preuve par témoins’ in
L’administration de la preuve en matière d’arbitrage –
Actes du Colloque du CEPANI du 12 novembre 2009,
Bruylant, 2009, pp 147 et seq.
10 See Annexe No 1 au procès-verbal No 10 de la séance
du 12 octobre 2010 du conseil de l’Ordre français des
avocats du barreau de Bruxelles, L@ lettre du Barreau
de Bruxelles, 28 October 2010.
11 But for a few exceptions (eg, in relation to execution
and the possibility to exclude any recourse), Belgian
law on arbitration does not make a distinction
between international and domestic arbitration.
12 As an example, the Council of the Paris Bar adopted
on 26 February 2008 a similar rule, although
applicable only to international arbitration.
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arbitration case to date:
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Introduction
On 8 October 2010, an arbitral tribunal
constituted under the auspices of the
Arbitration Institute of the Stockholm
Chamber of Commerce (‘SCC’) rendered an
award requiring that the Ukrainian national
oil and gas company, Naftogaz Ukrainy,
return 11 billion cubic metres of gas to
RosUkrEnergo (‘RUE’) and pay a fine, in
commodity form, of 1.1 billion cubic metres
of gas to RUE.
The award provoked a wide response
in Ukraine and abroad. Two lower
Ukrainian courts – the first instance court
(Shevchenkivskyy District Court of Kyiv) and
second instance court (Appellate Court of
Kyiv) – granted recognition and enforcement
of the award. The Supreme Court of
Ukraine recently affirmed these decisions in
November 2010.
RUE, the controversial former intermediary
in the supply of Russian and Central Asian
gas to Ukraine, is a Swiss-based joint venture
between Russia’s Gazprom and Centragas,
a company controlled by Ukrainian
businessmen Dmytro Firtash and Ivan Fursin.
Naftogaz Ukrainy, having the right under
the contracts with RUE to claim US$1.7
billion, unilaterally seized 11 billion cubic
metres of gas, purporting to collect debt. RUE
considered such Naftogaz’s actions to be in
breach of the contracts because Naftogaz did
not have the right to collect the debt in kind.
In connection with Naftogaz Ukrainy’s illegal
actions, RUE submitted a claim for the return
of the 11 billion cubic metres of gas and
also requested that a fine be imposed. The
tribunal granted both forms of relief. The
award obliged Naftogas to both return the
11 billion cubic metres of gas and pay a fine
of 1.1 billion cubic metres of gas – for a total
award of 12.1 billion metres of gas.

Background: Naftogaz seizes 11 billion
cubic metres of gas from RUE, after buying
the right to debts allegedly owed to the
Russian Gazprom
The seeds of the dispute were sown as early
as 2008. RUE was the exclusive intermediary
in the gas supply from Russia to Ukraine
between 2006 and 2008. However, political
changes in Ukraine weakened RUE’s position,
especially after Yulia Tymoshenko became
Prime Minister. Ms Tymoshenko sought to
eliminate RUE. To that end, Ms Tymoshenko
secured an agreement with the Russian
Government under which Gazprom and
Naftogaz Ukrainy would return to a direct
trading relationship starting in 2009.
Until 20 January 2009, RUE held 11 billion
cubic metres of gas, which it bought from
Gazprom under the contracts concluded in
2004-2007. In January 2009, Naftogaz bought
from Gazprom the right to claim US$1.7
billion from RUE under those contracts.
Naftogaz then seized 11 billion cubic metres
of gas from RUE, stating that it was collecting
its recently-acquired debt.
The contracts contained an arbitration
agreement under which all controversies
between the parties were to be settled by
the Arbitration Institute of the SCC under
Swedish law. RUE initiated a number of
arbitral proceedings against Naftogaz Ukrainy
starting in April 2008, which have been
consolidated in one proceeding in April 2009.
On 30 March 2010, the tribunal rendered
the first separate award and on 8 June 2010,
the second. The latter in particular concerns
11 billion cubic metres of gas seized by
Naftogaz Ukrainy from RUE. The tribunal
declared that such seizure violated the
contract between the parties and it ordered
the return of the 11 billion cubic metres of
gas in addition to the payment of a fine of 1.1
billion cubic metres of gas.
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Enforcement of the award: the Ukrainian
courts ruled to enforce the award,
despite some political attempts to resist
enforcement
RUE filed a motion for recognition and
enforcement of the SCC arbitral award with
the Shevchenkivsky District Court of Kyiv. The
latter, quite surprisingly, promptly rendered
a decision on 13 August 2010 granting RUE’s
motion.
On 17 September 2010, the Appellate
Court of Kyiv affirmed the decision of the
lower court and granted recognition and
enforcement of the arbitral award. Naftogaz
Ukrainy argued that the arbitral award was
not final and violated public policy. As to the
latter point, the appellate court stated that,
even though Naftogaz Ukrainy was a stateowned entity, the award actually concerned
only RUE and Naftogaz Ukrainy. The court
concluded that the award did not violate
public policy because it had no effect on the
independence, integrity, basic constitutional
rights, freedoms and guarantees protected by
Ukrainian public order.
On 24 November 2010, the Supreme
Court of Ukraine rendered a final decision
in this case, affirming the decisions of the
Shevchenkivsky District Court of Kyiv and the
Appellate Court of Kyiv. Therefore, the award
rendered by the SCC tribunal is recognised
and enforceable in Ukraine.
In the past, Ukrainian courts had been
reluctant to recognise foreign arbitral awards
against the state or state-owned entities like
Naftogaz Ukrainy. For instance, in TMR
Energy Ltd v State Property Fund of Ukraine, the
Appellate Court of Kyiv denied recognition
and enforcement of an SCC arbitral award
granting TMR US$36.7 million in damages,
plus interest and costs. TMR Energy therefore
initiated enforcement proceedings in other
jurisdictions and succeeded in obtaining
the seizure of the Ukrainian aircraft AN-142
‘Ruslan’ in Canada.
Returning to the Naftogaz Ukrainy v RUE
case, there was even a legislative attempt
to resist enforcement of the award. On 2
September 2010, the Ukrainian Parliament
considered a draft Law called ‘On Energy
Security of Ukraine’. The bill would
prohibit the Cabinet of Ministers of Ukraine
from using the money received from the
International Monetary Fund or from the
state budget to pay the Naftogaz Ukrainy v RUE
award. The bill also obliges the government to
prohibit Naftogaz Ukrainy from transferring
84

the gas intended for consumers in order to
fulfill its obligations under the award. The bill
was registered by Mr Sobolev, an ally of Ms
Tymoshenko. However, given that the core
parliamentary committee issued a negative
opinion on the draft law, the bill is expected
to be withdrawn soon.
Criminal investigations commenced after
the issuance of the award
After the award was rendered, the Security
Service of Ukraine (‘SBU’) began a criminal
investigation of the underlying actions of
Naftogaz Ukrainy – a fact which has done
much to raise the public profile of this case.
By March 2009, the SBU had completed its
pre-trial investigation and had filed criminal
complaints against officials of Naftogaz
Ukrainy and the State Customs Service for the
unlawful seizure of gas belonging to RUE and
the related illegal customs clearance of the
gas.
The case is expected to proceed to trial in
the near future. The former head of the State
Customs Service, Anatoliy Makarenko, the
former first deputy head of Naftogaz Ukrainy,
Ihor Didenko, and the former chief of the
Energy Regional Customs, Taras Shepitko,
have been arrested.
The General Prosecutor has taken actions
seeking to cancel the Naftogaz UkrainyGazprom agreement
In 2009, the Administrative District Court of
Kyiv upheld the application by the General
Prosecutor’s Office of Ukraine (GPU) to
annul and cancel Tymoshenko’s order to
seize 11 billion cubic metres of gas from RUE
as illegitimate.
On 15 September 2010, the GPU also
commenced proceedings before the
Commercial District Court of Kyiv, seeking
a declaration that the contracts for the sale
of natural gas concluded between Naftogaz
Ukrainy and Gazprom are invalid because
they are fictitious, ie, such which have been
concluded not for legal effect. It is reported
that the lawsuit was filed on behalf of the state
in the name of the Cabinet of Ministers of
Ukraine and the Ministry of Fuel and Energy
of Ukraine against Naftogaz Ukrainy and
Gazprom.
The GPU explains that the claim purchase
agreement and Tymoshenko’s order to seize
the gas from RUE Naftogaz Ukrainy illegally
assert an ownership right to the 11 billion

International Bar Association Legal Practice Division

EUROPE 		

cubic metres of gas. In order to make the
seizure formally legal, Naftogaz Ukrainy
concluded with Gazprom sale purchase
agreements as to the corresponding gas
under which it sold and bought the gas on
the same day. The GPU argues that these
agreements are null and void.
Conclusion: good news for the rule of
arbitration against state entities in the
Ukraine
The story of Naftogaz v RUE has not yet come
to an end. However, at this stage a number of
conclusions may already be drawn.
First, the political background of the case
has had a significant impact. After the seizure
of the gas from RUE, political power in
Ukraine changed hands. If Ms Tymoshenko
had still been in power, it is probable that the
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ongoing criminal investigations would have
not been started and the courts would have
not granted the recognition and enforcement
of the SCC award -- at least not so rapidly.
Secondly, the first and second instance
courts granted enforcement of an arbitral
award against a state-owned entity. Although
Ukraine is not a common law jurisdiction,
these non-binding decisions after their
expected affirmation by the Supreme Court
of Ukraine, will still provide a precedent that
awards against state-owned entities can and
should be enforced in Ukraine.
Finally, the Naftogaz v RosUkrEnergo case
contributes to the image of Ukraine as an
arbitration-friendly jurisdiction. We hope that
such a pro-arbitration approach, in particular
in disputes involving state-owned entities, will
not be an exception.

An instructive case on
the incorporation and
interpretation of arbitration
agreements under English law

T

he recent case of McIlroy Swindon Ltd
& Another v Quinn Insurance Limited
[2010] EWHC 2448 (TCC) highlights
English law principles of construction
and incorporation, as applied to arbitration
agreements and insurance policies.
McIlroy Swindon v Quinn Insurance – the
factual background and the preliminary
issues which the court identified as
necessary to be decided
L was a construction company, alleged by the
claimants to have caused a fire to a building,
causing loss to the freeholder, leaseholder
and licensee (the claimants).
L notified its insurers (the defendant)
under a policy of public liability insurance
and sought reassurance of an indemnity
in respect of any damages which it might
be liable to pay to the claimants. The
insurance policy contained the following

dispute resolution clause (the ‘Arbitration
Agreement’):
‘Any dispute between the Insured and the
Company on our liability in respect of a
claim or the amount to be paid shall, in
default of agreement, be referred within
nine calendar months of the dispute
arising, to an Arbitrator […]. If the dispute
has not been referred to arbitration within
the aforesaid nine-month period, then
the claim shall be deemed to have been
abandoned and not recoverable thereafter.’
Following its own investigations, the
defendant insurer denied that L was entitled
to an indemnity; its investigations concluded
that L had breached the terms of the policy,
as one of its employees had allegedly caused
the fire. In a final piece of correspondence,
the defendant confirmed that, in the event
that L was found liable to the claimants, it
would not indemnify L. It also referred to the
Arbitration Agreement and said that, since
arbitration NEWSLETTER
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there had been no reference to arbitration
within nine months of the dispute arising, L
was time barred from pursuing a claim for an
indemnity under the policy by arbitration or
otherwise.
In the meantime, the claimants succeeded
in court proceedings and obtained judgment
for damages against L which promptly went
into liquidation. Under the Third Parties
(Rights against Insurers) Act 1930, L’s rights
under the policy then vested in the claimants
who (standing in the shoes of L) brought
court proceedings against the defendant
insurer for an indemnity in respect of the
damages awarded to them against L.
In its defence, the defendant relied on the
Arbitration Agreement, arguing that, under
the policy, the claimants were not permitted
to resort to litigation since the Arbitration
Agreement provided for arbitration as an
exclusive method of dispute resolution, and
that in any event they were precluded now
from commencing arbitration because of the
lapse of the nine month limitation period.
The court1 ordered a hearing of preliminary
issues relating to: (i) the interpretation of the
Arbitration Agreement; (ii) the incorporation
of the Arbitration Agreement; and (iii)
identification of the point at which an insured
has a right of recourse against its insurer in
respect of an indemnity.
The court’s decision
Interpretation of the arbitration
agreement – the court interpreted its
terms in a way which gave them their clear
and ordinary meaning
The claimants contended that the Arbitration
Agreement was an ambiguous and onerous
clause which, under English law rules of
contractual interpretation (specifically, the
contra proferentem rule), would mean it should
be construed against the interests of the
party which had imposed it in the contract
– here, the insurer. Therefore, the claimants
contended, the Arbitration Agreement
should be construed so that arbitration is the
mandatory form of dispute resolution only
within the first nine months of the dispute
after which the parties can resort to litigation.
The nine month time period was argued to be
a means of ensuring that, if the insured were
to choose arbitration, it would do so quickly
but it was not intended to act to exclude
recourse to the courts after its expiry.
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The court had no difficulty in rejecting
the claimants’ argument and accepting the
defendant’s construction of the Arbitration
Agreement based on the clear and ordinary
meaning of the words, to the effect that it
provided for a mandatory mode of dispute
resolution (arbitration) with a nine month
time limit, after which a claim was time
barred, meaning that no court action could
be commenced in relation to the claim that
could have previously been arbitrated.
Incorporation of the arbitration
agreement – the court held that the
arbitration agreement was not so onerous
or unusual that it required special notice in
order to be deemed incorporated
The claimants submitted that the Arbitration
Agreement was a particularly unusual or
onerous term which required special notice
to have been drawn to it at the time of the
insurance policy agreement in order to be
successfully incorporated into the policy and
become an enforceable term.
English contract law requires that, where
Party A seeks to rely on a contractual term
against Party B which is unduly unusual or
onerous and the term was a standard written
term of Party A, then, in order for the term
to be deemed incorporated into the contract
between A and B and for Party A to be able to
rely on that term, Party A must show that the
term had, by the time that the parties entered
into the contract, been brought fairly and
reasonably to Party B’s attention. The more
onerous or unusual the term, the higher
the threshold of what is viewed as ‘fair and
reasonable’.
The court accepted that the Arbitration
Agreement was unusual because it provided for
arbitration in respect of disputes about liability
as well as disputes in relation to the amount of
the indemnity and it also contained the nine
month time limit for referring disputes to
arbitration which was far shorter than the six
year statutory limitation period. The court also
recognised that it was potentially inconvenient
because it would prevent any dispute between
the insured and the insurer being resolved in
the same proceedings as any claim brought
by a third party against the insured. But the
court did not consider that the Arbitration
Agreement was unduly unusual or onerous,
commenting that nine months is a reasonably
generous time within which to explore the
merits of any dispute and, in the event of
failure to resolve it, make a request for the
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appointment of an arbitrator. The court also
noted the benefits which arbitration would
bring, such as confidentiality and, possibly,
speed of resolution.
As the Arbitration Agreement was not
deemed unduly unusual or onerous, it was not
necessary for there to have been special notice
given by the defendant insurer to L in order
for it to be incorporated. All that was necessary
was that the defendant insurer, being the party
tendering its standard written terms, did what
was reasonably sufficient to give L notice of the
existence of those terms. The court therefore
considered the defendant’s conduct at the
time that the parties entered into the insurance
contract. The court noted that the defendant
had specifically told L in a covering letter to
read the enclosed policy carefully to ensure
that it met L’s particular needs; it had been
arranged through brokers who were familiar
with the defendant’s form of policy and should
have brought its terms to the attention of L.
In any event an insured should expect to find
important terms and conditions within a policy
and the policy had been renewed twice on the
same terms prior to the relevant claim for an
indemnity. L had therefore had ample time
to become familiar with the policy terms. (In
Stretford v The Football Association Ltd & Another
[2007] EWCA Civ 238, the number of years
that the FA Rules had contained an arbitration
agreement was deemed by the Court of Appeal
as an important factor pointing to sufficient
notice having been given to the claimant in
order for the arbitration agreement to be
deemed incorporated.)
In support of their claim that the Arbitration
Agreement had not adequately been brought
to their attention, the claimants cited the fact
that it was contained in 11 pages of small print;
there was no specific reference to it in the
proposal form, the covering letter enclosing
the policy documents, the introduction to
the policy nor the section entitled ‘Important
points to note’. However, the court held that
to impose a duty on insurers in respect of
commercial insurance to identify all the terms
in their policies that might be unusual or
onerous could lead to endless disputes about
whether such notification had been adequate.
It is too onerous to expect an insurer, dealing
on its standard terms and conditions, to know
which provisions a particular insured will need
highlighting. What might be relevant to one
insured may not apply to another. The danger
is that if the insurer highlights some, it may
seem to the insured that they are all that the
insured should read.
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A court may have regard to issues of
practicability and convenience when
deciding whether an arbitration
agreement is incorporated into an
agreement but will not have regard to
them when interpreting the arbitration
agreement
Readers will note that, in its deliberations
on the incorporation of the Arbitration
Agreement, the court had regard to
practicability and convenience. The court
noted the inconvenience of not having all
the claims by the insured, the insurer, and
by a third party against the insured resolved
in the same forum. (The extent of that
inconvenience, however, was not deemed so
great as to render the Arbitration Agreement
unduly onerous, such that would require
special notice in order for it to be deemed
incorporated into the agreement between the
parties.)
In contrast, the court will not look to the
question of practicability or convenience
in its deliberations over the interpretation
of an arbitration agreement. Indeed, when
considering the alternative interpretations of
each of the parties in the case in hand, the
court did not have regard to the practicability or
convenience of each. In Norscot Rig Management
PVT Ltd v Essar Oilfields Services Ltd [2010]
EWHC 195 (Comm), which also concerned the
interpretation of arbitration agreements, the
court emphasised that the focus must always
be on trying to ascertain the parties’ intention
at the time that the purported arbitration
agreement was made and must not involve an
independent assessment by the court of the
interpretation which will allow for the most
practical and convenient consequences in light
of the dispute which has arisen.
Time bar – the court held that an
actionable dispute arose when the insurer
denied the insured’s entitlement to a
future indemnity
Having decided that the arbitration
agreement was incorporated into the
policy between the parties, the court had to
determine whether the claimants were out of
time. In order to do so, it had to construe the
term ‘dispute’ in order to calculate whether
the nine month limitation period had lapsed,
thereby rendering the claim time barred.
The claimants relied on the well-known
case in English law, Post Office v Norwich
Union [1967] 2 QB 363, which held that a
liability insurer has no liability to indemnify
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the insured until the insured’s liability to the
third party and the amount of that liability
have been established by judgment, award
or agreement. They argued there could be
no ‘dispute’ about the insurer’s liability until
its liability to indemnify the insured had
actually arisen, that is, until L’s liability to the
claimants and the amount of that liability had
been established by way of the earlier court
judgments.
The court, however, held that from the
moment an insurer notifies an insured that
he will not be granting indemnity in respect
of a potential claim, the circumstances of
which have been notified by the insured
in accordance with the terms of the policy,
and that refusal to indemnify is unjustified,
then the insurer is in breach of contract
because he is effectively saying that he will
not perform his primary obligations under
the policy in respect of that claim. In the case
in hand, if the defendant insurer’s refusal
to indemnify L was unjustified, L had an
accrued cause of action against the defendant
for breach of contract which would entitle it
to seek redress – in this case by arbitration –
seeking a declaration that the defendant had
no grounds under the policy for refusing to
indemnify it against the claim arising out of
the fire.
The ‘dispute’ for the purposes of time
running in the arbitration agreement was
therefore found to have existed at the
moment when the defendant notified L that

it denied L’s entitlement to an indemnity.
More than nine months had lapsed since then
and the claimants were therefore time barred
from commencing arbitration.
Points to note
This case provides helpful reminders on a
number of issues. Selecting arbitration can
mean that limitation periods are reduced by
agreement without any access at all to the
courts. Incorporation of terms is often an
area for conflict, and it is helpful to have a
reminder that impractical consequences of
incorporation were regarded as a relevant
(but not, in this case, determinative) factor
when deciding the issue. As the court also
made clear, ‘unusual’ does not automatically
mean ‘onerous’, and that is also relevant to
incorporation. The reminder that contractual
limitation periods run from the accrual of a
cause of action seems innocent enough, but is
a point to bear in mind in similar contexts, as
communications with insurers can run on for
some time, and it would be good to keep an
eye on the possible expiration of rights.
Note
1 The case was heard in the Technology and
Construction Court, a specialist civil court of England
and Wales, which deals principally with technology
and construction disputes. It was heard by Mr Justice
Edwards-Stuart.

Witness conferencing
involving witnesses of fact: a
good idea whose time has not
yet come?

P

owerful and persuasive arguments
have been circulating in international
arbitral circles for nearly a decade1
in support of the use of witness
conferencing (also known as ‘hot tubbing’)
not only to examine expert witnesses – for
which the practice is better-known and more
firmly established – but also to examine
witnesses of fact. Barring any reliable (or
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even, to the author’s knowledge, unreliable)
survey evidence of the use of witness
conferencing for fact witnesses, one is left
with anecdotal evidence and intuition to
assess the extent to which the practice has
become – and, in the near-term, may be likely
to become – institutionalised.
The author’s recent experiences and
anecdotal evidence do not suggest that
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the witness conferencing of fact witnesses
will become the ‘next big thing’. Quite the
contrary, in circumstances (one in a purely
domestic arbitration and one in a purely
international arbitration) which literally
cried out for the use of witness conferencing,
the practice was ultimately used in only one
of the cases, and even then it was used in a
very limited and stilted form. This suggests
that, despite all of its promise, the time
may not yet be ripe for the frequent use of
witness conferencing for fact witnesses in
international arbitration.
The basics: what witness conferencing is,
its advantages, and arguments for its use
In what can be considered the foundational
(and rather ‘radical’) definition of the
concept, Wolfgang Peter stated in his 2004
piece, cited above, that:
‘Witness conferencing consists of the
simultaneous joint hearing of all fact
witnesses, expert witnesses, and other
experts involved in the arbitration. It is not
simply an occasional confrontation of two
fact witnesses or two expert witnesses, but
involves all witnesses and experts appearing
simultaneously throughout the entire
hearing. Witness conferencing is therefore
not a witness-by-witness hearing, but a teamversus-team hearing.’
According to comments made by Wolfgang
Peter himself to the author, the purpose of his
provocative 2004 formulation was precisely
to highlight the applicability of the concept
of witness conferencing to fact (as well as
expert) witnesses, and that the proper use of
the practice must be decided on a case-bycase basis. Thus, it is the arbitrator, with the
input of counsel, who must decide whether
the proper handling of a particular case
would include witness conferencing, and if so
whether it should be used only for experts, for
experts and fact witnesses heard separately,
or the more ‘radical’ approach – which Peter
has occasionally used, with the consent of
the parties, for merger and acquisition and
construction matters – of using the concept
for experts and fact witnesses, all together
simultaneously in the ‘hot tub’.
Another, more nuanced definition is that
used by Michael Hwang SC in the Singapore
section of the 2008 issue of the Legal Media
Group Guide to the World’s Leading Experts in
Commercial Arbitration:
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‘Witness conferencing is a novel
evidentiary process, in which witnesses
testifying on a common issue sit together
and give evidence in a panel discussion
led by the tribunal. It allows multiple
witnesses to give testimony simultaneously,
and counsel and witnesses are able to
pose questions to other witnesses. Witness
conferencing is commonly used for
gathering oral testimony from expert
witnesses, but it has been gradually
extended to deal with oral testimony from
factual witnesses.’
At its essence, witness conferencing involves
‘concurrent evidence’:2 witness conferencing
substitutes the classic separate and sequential
parade of witnesses – each of whom is
typically led through a purely counsel-driven
(‘adversarial’) direct examination, crossexamination and re-direct – for simultaneous
joint testimony of multiple witnesses in a
free-flowing panel discussion chaired by
the tribunal but permitting and indeed
encouraging questioning by counsel, and
even by the witnesses themselves.
The virtues ascribed to witness
conferencing are multiple and include
efficiency, pragmatism, time-saving, flexibility
amongst others.3
The practice was first employed, and today
appears to remain principally employed, in
the area of expert evidence. See, for example,
the references to various Australian studies
and commission reports cited in M Hwang’s
article noted above, the general tenor of
Lord Justice Jackson’s comments in his report
noted above, and David Rivkin’s recognition
of the similarity of the technique with the
English method of an expert’s meeting and
joint report (the purpose of which is to
narrow issues and focus the hearing and the
tribunal’s attention on the critical, disputed
issues).4
In cases of a technical nature, which can
turn on the evidence of experts, witness
conferencing can be said to be rather broadly
accepted in international arbitration: with
all experts having addressed an issue being
present in the hearing room and at the
witness table (or tables) at the same time, the
arbitrators are able to ‘home in’ on the key
contentious issues faster as witnesses speak
directly to the tribunal rather than through
questions posed by counsel.5
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Witness conferencing for fact witnesses,
which is not widely used, shares the same
positive benefits as witness conferencing
for expert witnesses, a practice which is
more widely used
In the author’s view, the rationale supporting
the use of the witness conferencing technique
for expert witnesses is equally valid for factual
witnesses. Again, the classic formulation
of the argument supporting this broader
application of the technique is that of W Peter
in his 2004 article, providing as follows:
‘In arbitration concerning matters
such as mergers and acquisition,
construction, turnkey projects, research
and development, intellectual property,
and other fields where the contractual
process based on complex technical facts,
systems and procedures involved most
of all potential witnesses, the method of
witness conferencing can be ideally used.
Practically speaking, a number of people
have worked in these cases in common on
the negotiation and performance of the
contract, experienced together disputes
over contract performance of the contract
performance, and, finally, witnessed the
termination or breaking down of the
relationship. These persons have detailed
knowledge of all facts and to the extent
that the matter concerns specialised knowhow, these witnesses are often far more
knowledgeable in the particular field than
members of the arbitral panel or even
well-prepared counsel. While these persons
are generally employed by the parties,
which may be seen as an impediment
to their objectivity, they also know each
other well and have altogether an in-depth
understanding of the issues which divide
the parties. These are precisely optimal
prerequisites for a successful witness
conferencing. It should however be noted
that witness conferencing has also been
used very successfully in arbitrations which
were not characterized by complex facts of
a technical nature, which suggests that the
method is suitable for most types of arbitration
procedures.’ (emphasis supplied)
There is resistance to witness conference
of facts witnesses among arbitrators and
practitioners, as demonstrated by the
author’s experience in trying to get witness
conferencing of fact witnesses in two separate
arbitrations.
Two recent experiences in matters in
which the author acted as counsel suggests
90

that, in practice, witness conferencing of fact
witnesses will often meet with substantial
resistance from both counsel and arbitrators.
As a result, witness conferencing of fact
witnesses may never reach its full potential as
an agile and efficient tool for accelerating and
focussing oral testimony in order to reach the
truth quickly and efficiently.
Neither case was of extraordinary
complexity. Both involved purchase and
sale arrangements and some ongoing
‘joint venturer’-type relations between the
parties. In both cases, initially, the parties’
principals could and did consider each other
as partners. The arduous and ultimately
successful negotiations of the agreements
at issue in the two disputes were attended
by a number of representatives of each side.
When things began to go badly in each case,
due to a greater or lesser extent to events not
entirely within either party’s control, the same
representatives corresponded extensively and
engaged in a number of meetings in order
to find an agreed way forward. Ultimately,
in both cases, these efforts failed, the air
became increasingly poisoned and the two
partnerships headed inexorably towards
divorce and then to arbitration. At issue in
both, essentially, was simply the question of
what the parties had agreed (or intended
to agree) in the contracts at issue, and what
relevance the changed or allegedly-changed
factual situations, and the conduct and/or
statements and/or alleged agreements of the
parties as a consequence of such situations,
might have had on those agreements; in other
words, both cases took the form of a classic
contract dispute.
Thus, the issues in each case involved
rather concrete aspects of a long-term
relation, established and carried out over the
relevant months by and between a handful of
key personnel from each side (each intimately
familiar, as a result, with each other), without
particular ‘specialisation’ of one or another
insofar as concrete issues or sub-issues in
dispute were concerned.
Neither case seemed, in the author’s
view, particularly suited to the ‘traditional’,
sequential, one-by-one testimony of multiple
witnesses for each side. This approach would
have been, simply put, boring, redundant
and inefficient. But efforts to procure a nontraditional, witness conferencing-inspired
approach were largely frustrated.
Without going into unnecessary and
unduly compromising detail as to the cases,
the tribunals and the proposals made, it is
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noteworthy to indicate that one case was
purely ‘domestic’ in nature – local law, local
language, local seat, local parties, local firms
as counsel, local nationals as arbitrators etc
– while the other was purely ‘international’
– foreign/treaty law, arbitration conducted
in English, neutral seat, parties from
two non-English speaking jurisdictions,
arbitrators from three different jurisdictions,
international firms involved on both sides,
etc.
Because I wanted to accelerate, and even
enliven, the proceedings, and because I was
convinced of my side’s witness credibility and
correctness on the facts, it occurred to me
in the ‘domestic’ matter to propose a form
of witness conferencing: instead of hearing
sequentially the three fact witnesses for the
claimant (all of whom would surely testify
in substantially identical terms) and then
the two for the respondent (both of whom
would surely do the same), I proposed the
simultaneous hearing of just one witness for
each side (chosen by such side or even by the
other). In this exercise, as I envisioned it, the
tribunal could probe either or both of the two
witnesses to its heart’s content
Opposing counsel was on board with
the proposal. But the tribunal was, at best,
lukewarm, expressing a preference to do
things the ‘traditional’ way. As a result, a
hybrid arrangement was agreed/ordered.
Each party, as proposed, brought only one
fact witness, who testified ‘normally’ via
direct, cross and re-direct. Only then did the
tribunal invite both witnesses to be seated
side-by-side, where the tribunal (not counsel)
asked each witness one or two questions and
that was the end of the exercise.
In the end, the path chosen saved a
substantial amount of hearing time by
eliminating the need for three of the five
witnesses originally identified, and required
the panel to do some meaningful ‘homework’
in advance of the hearing. But the process
was so watered-down that it is hard to say that
it addressed the concerns and goals I had in
mind when I proposed witness conferencing
in the first place.
The ‘international’ case, similarly, involved
a number of witnesses on each side most of
whom had attended a series of key meetings
in the relation between the parties, and
whose testimony would accordingly be to
a large extent overlapping or redundant
with testimony of other witnesses from their
respective side. Moreover, the clear majority

of the named witnesses would have to travel
halfway around the globe to attend the
hearing at the seat.
Again, to accelerate and enliven the
proceedings, and because I wanted to save
costs and was assured of – and hoped to
establish – the credibility of my witnesses,
I floated the idea of witness conferencing.
Both opposing counsel and the tribunal
were disinclined. The hearing took two days
and was not very lively: the testimony was
overlapping and it is not clear how much light
was shed on the questions of credibility or
the facts themselves, or more importantly, if
any more light was shed by virtue of using the
‘traditional’ form of testimony rather than
some form of interactive, simultaneous form
of joint testimony/discussion.
While I could not have imagined cases
better-suited for witness conferencing of fact
witnesses, it was simply not to be as tradition
reigned supreme in both the domestic and
international case.
Conclusion: Unless the arbitrator himself
pushes it, witness conferencing of fact
witnesses will largely lose out to the
traditional ways of presenting witness
testimony
Subject to the possibility – which cannot be
disregarded, at least in the absence of reliable
field work – that the experiences recounted
above are not reflective of currently-prevailing
attitudes of arbitrators and counsel, it would
seem to the author that the utilisation of
witness conferencing techniques (whether
the ‘radical’ team version advocated by
Peter, or the looser issue-by-issue or categoryby-category version seen in practice) for
witnesses of fact in international arbitration
is likely to remain peripheral. Unless the
arbitrators themselves push the issue upfront and counsel are receptive, the more
likely format for fact witness testimony will be
the ‘traditional’ format, more familiar and
comforting to the arbitrators and counsel
and less innovative and mold-breaking, albeit
perhaps less efficient and less illustrative.
Which seems a real shame…
Notes
1 The seminal article on the topic is Wolfgang
Peter’s ‘Witness Conferencing’, 18 LCIA Arbitration
International No 1 (2002), which was revised and republished as ‘Witness Conferencing Revisited’ Reports of
the International Colloquium of CEPANI (2004).
2 See the voluminous UK Government-commissioned
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report entitled Review of Civil Litigation Costs released
in January 2010 and authored by Lord Justice Jackson,
Chapter 32, Article 3.12.
3 As summarised by Wolfgang Peter’s 2004 article, see
note 1 above, witness conferencing involves and allows
all those who have relevant knowledge to efficiently
testify; it is oriented towards precise examination of
the facts based on documents, witness statements,
expert reports, and other materials; it is efficient as
it brings out the real facts to the largest extent and
therefore answers most open questions; it is pragmatic
and will be described by those involved as the most
reasonable and natural way of hearing witnesses;
it saves considerable time; it is flexible: it can be
structured in panels of witnesses for certain relevant
questions, it can focus on issues chronologically or by
theme, and it does not rule out cross-examination of

certain witnesses on specific points; it is interactive
and dynamic and will reduce the type of frustration
that endless questioning of single witnesses sometimes
triggers; it appeals to common sense and each
participant very quickly understands the method
adopted and carries it out efficiently; it largely
reduces theories and speculations, biased or untrue
presentations; it quickly disposes of redundant, overformalistic and top-down positions; it is conducive to
settlement.
4 In Towards a New Paradigm in International Arbitration.
The Town Elder Model Revisited, published as
Documento de Trabajo Series Arbitraje Internacional
y Resolución Alternativa de Controversias, No 1/2007.
5 Michael S Greco and Ian Meredith, ‘Getting to Yes
Abroad’, 16 Business Law Today 4 (March/April 2007),
ABA Business Law Section.
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The Russian Supreme Arbitrazh
Court sets aside an arbitral
award for violating procedural
public policy

R

ecently, the Supreme Arbitrazh
(Commercial) Court of Russia
set aside an international arbitral
award as a result of a seemingly
unique procedural irregularity.1 In OSIMS v
Sector-1, the respondent’s appointed member
of the arbitral tribunal passed away after
the arbitration hearing, but before a final
award had been rendered. Nevertheless, the
President of the International Commercial
Arbitration Court at the Chamber of
Commerce and Industry of the Russian
Federation (the ‘ICAC’) refused to replace
the deceased arbitrator. The truncated
tribunal, consisting of the two remaining
arbitrators, delivered a final award against
the respondent in arbitration. The Supreme
Arbitrazh Court subsequently set aside
this arbitration award and held that an
award rendered in the absence of the third
arbitrator violated procedural public policy.
As explained below, this decision may have
implications for the setting aside of arbitral
awards on procedural grounds.
The facts: after one arbitrator passed
away, the truncated tribunal nevertheless
rendered an award
OSIMS v Sector-1 involved a dispute
concerning payment under a contract to sell
a building between a Cypriot buyer, Open
Society Institute Management Services Ltd.
(OSIMS) (‘Respondent’), and a Russian
seller, Sector-1 (‘Claimant’). The agreement
provided for arbitration under the ICAC
Rules.2 The seller referred the dispute to
arbitration, and the hearing took place on
1 December 2008. On 20 January 2009, the
arbitrator appointed by the Respondent
passed away.
Thereafter, on 29 January 2009 and 27
March 2009, the Respondent filed two
motions: one requested that the arbitration
be reheard; the other requested that the

94

deceased arbitrator be replaced.3 The
Presidium of the ICAC was required to rule
on these motions pursuant to § 20(3) of
the ICAC Rules. The Presidium apparently
did not consider the first motion and, on
30 March 2009, rejected the Respondent’s
second motion requesting that the arbitrator
be replaced.
On 6 April 2009, the truncated tribunal
handed down an award in favour of the
Claimant. The award was signed by the two
remaining arbitrators and by the President of
ICAC, who certified that the third arbitrator
was unable to sign the award.4
Pursuant to Article 34 of the Russian Law
on International Commercial Arbitration
(‘Russian Arbitration Law’),5 the Respondent
OSIMS filed an application to set aside the
award. The application was largely based on
the argument that the award delivered by
the two remaining arbitrators, in the absence
of the deceased arbitrator who had been
appointed by the Respondent, violated the
Respondent’s procedural rights, including the
right to equality of treatment.
The award was initially set aside by the
Moscow Arbitrazh Court. But the Federal
Arbitrazh Court for the Moscow Circuit (the
‘cassation court’) reversed the decision of
the Moscow Arbitrazh Court. The cassation
court held that the respondent had waived its
right to assert this procedural irregularity as
a ground to vacate the award because it had
not timely objected to the irregularity.6 The
Respondent filed an application for revision
with the Supreme Arbitrazh Court.
The two-stage procedure before the
Supreme Arbitrazh Court
According to Russian procedural law,7 the
revision of a judgement by the Supreme
Arbitrazh Court consists of two stages. First,
a panel of three Supreme Arbitrazh Court
judges (‘Panel’) must decide whether the case

International Bar Association Legal Practice Division

Russia
Andrey A Panov
Monastyrsky, Zyuba,
Stepanov & Partners,
Moscow
panov@mzs.ru

EUROPE	

should be referred to the Presidium of the
Supreme Arbitrazh Court, by determining
whether the application has a prospect of
success. If the Panel refers a case to the
Presidium of the Supreme Arbitrazh Court,
then the Presidium must review the lower
courts’ judgments and render a final decision
or send the case back to the relevant lower
court for rehearing.
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The Panel therefore referred the case to
the Presidium of the Supreme Arbitrazh
Court, concluding that the award had not
been rendered in accordance with the
procedure agreed upon by the parties and,
consequently, that there were grounds for
vacating the award.

The Panel’s view: the award, as rendered,
could violate the parties’ agreement

The Presidium of the Supreme Arbitrazh
Court echoed the Panel, but also held
that the award violated procedural public
policy

In OSIMS v Sector-1, the Panel granted leave
for the Presidium to hear the case. The Panel
based its decision on the notion that the
procedural irregularity may have infringed
on the Respondent’s right to equal treatment.
The Panel noted that Article 18 of the Russian
Arbitration Law, which mandates equal
treatment of all parties, requires that parties
be equally represented on an arbitral tribunal.
Normally, equal representation is achieved by
giving each party the right to nominate one
arbitrator. Thereafter, equal representation is
maintained when each arbitrator has an equal
opportunity to take part in the deliberations
and drafting of the final award.
Moreover, the Panel interpreted Article 15
of the Russian Arbitration Law8 as evidence
of legislative intent indicating that when an
arbitrator is unable to perform his duties,
the arbitrator should be replaced, and the
arbitration should not proceed with an absent
arbitrator.
Furthermore, the Panel noted that under
Article 29 of the Russian Arbitration Law,9
while awards may be rendered by a majority
of the arbitrators, they must nevertheless
be rendered with the participation of all
members of the tribunal. The Panel admitted
that there are exceptions to this rule, but it
found that these exceptions only apply if the
arbitrator was able to present his views to the
remaining arbitrators during all stages of the
award’s determination and drafting.
Noting that the award had been rendered
more than two months after the arbitrator
passed away, the Panel pointed out that it was
unlikely that the deceased arbitrator could
have taken part in the final deliberations and
preparation of the award.
In addition, the Panel disagreed with
the cassation court’s conclusion that the
Respondent had waived its right to object
because it had filed an application for
rehearing on 29 January 2009, only nine days
after the arbitrator passed away.

The Presidium of the Supreme Arbitrazh
Court echoed the reasoning of the Panel,
holding that if an arbitrator is unable to
participate in post-hearing proceedings,
the final award will only be valid in the
exceptional circumstance that the absent
arbitrator expressed his views regarding the
case to his fellow arbitrators and actively
participated in the preparation of the award.
Absent such circumstances, the principles of
equal representation and treatment of the
parties are violated.
However, the Presidium went one step
further and stated that:
‘rendering the award… without
participation of the arbitrator appointed
by [the Respondent] means that he was
totally unable to influence the preparation
of the award which constitutes violation of
the principle of the equality of the parties
in resolution of the dispute and, hence, of
the most basic principles of Russian law (public
policy)’ (emphasis added) (translation from
original Russian by author).
The Presidium’s interpretation of the law
given in its judgment is in fact binding on
lower courts.
Implications of this decision: the
Presidium’s decision could affect the
perceived neutrality of party-appointed
arbitrators
The OSIMS v Sector-1 case, although it
appears to be correctly decided on its face,
may have certain negative implications.
Specifically, even though the procedural
irregularity in the case should have been
sufficient to vacate the award on its own, the
Presidium of the Supreme Arbitrazh Court
went further by equating the procedural
irregularity with a violation of procedural
public policy.
While it is commonly accepted that partyappointed arbitrators should not act as party
representatives, as this would be in breach
of the arbitrators’ duty to be impartial,
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the Presidium seemed to consider the
deceased party-appointed arbitrator to be
that party’s representative on the tribunal.
The Presidium appeared to equate the lack
of a party-appointed arbitrator to the lack
of representation at an arbitration – thereby
insinuating that a party-appointed arbitrator
is not a neutral but is in fact a biased position.
This conflicts with the rule of arbitration
that even party-appointed arbitrators must
be neutral. Therefore, the Presidium should
clarify its position so that the party-appointed
arbitrator does not view himself as a
representative of the appointing party.
Accordingly, the appropriate position
in this case was that of the Panel – which
suggested vacating the award based on the
procedural irregularity violating the parties’
agreement to arbitrate. The Presidium’s
decision that this irregularity was also a
breach of public policy, unfortunately, may
tend to discredit the neutrality of partyappointed arbitrators.
Notes
1 OSIMS v Sector-1, Case No A40-96594/09-68-760. The
Supreme Arbitrazh Court decision was rendered on
20 July 2010. Russian text of the judgments can be
accessed at: http://kad.arbitr.ru/?id=2B65BEDC34B2-4C4F-8AE5-57D8A2A8DCAF.
2 An English version of the ICAC Rules can be found at:
www.tpprf-mkac.ru/en/2010-06-13-13-33-51/regleng.
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3 Under § 17 of the ICAC Rules, each party shall
name two arbitrators, one of which will be a reserve
(substitute) arbitrator. The reserve arbitrator replaces
the respective arbitrator in case the latter cannot
participate in the proceedings (§ 20(1) of the ICAC
Rules).
4 § 39 of the ICAC Rules.
5 The Russian Law on International Commercial
Arbitration was modeled on the UNCITRAL Model
Arbitration Law as adopted in 1985, and is nearly
identical. Hence, references to the provisions of
the Russian Arbitration Law can often be read as
references to the provisions of the UNCITRAL Model
Arbitration Law.
6 See Article 4 of the Russian Arbitration Law and § 46
of the ICAC Rules.
7 See Article 293 of the Arbitrazh Procedural Code of
the Russian Federation.
8 Article 15 of the Russian Arbitration Law reads:
‘Where the mandate of an arbitrator terminates under
Article 13 or 14 or because of his withdrawal from
office for any other reason or because of revocation
of his mandate by agreement of the parties or in any
other case of termination of his mandate, a substitute
arbitrator shall be appointed according to the rules
that were applicable to the appointment of the
arbitrator being replaced’.
9 Article 29 of the Russian Arbitration Law provides: ‘In
arbitral proceedings with a panel of arbitrators, any
decision of the arbitral tribunal shall be made, unless
otherwise agreed by the parties, by a majority of all its
members. However, questions of procedure may be
decided by a presiding arbitrator, if so authorized by
the parties or all members of the arbitral tribunal’.
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Bona fide defence of an
existing arbitration agreement
before German state courts

A

ccording to German law,1 an action
brought before a state court in a
matter which is the subject of a
valid arbitration agreement shall
be dismissed as inadmissible if the defendant
raises a corresponding objection before the
commencement of the oral hearing. However,
the law contains a tacit presupposition that
the defendant must plead the objection in
good faith. This rule, known as the ‘exceptio
doli mali’ under German law, has to be taken
into account by the court ex officio.
Two recent judgments try to shape the
‘exceptio doli mali’ more precisely

A defendant pleads in bad faith when he acts
inconsistently – for example, if he first argues
before an arbitral tribunal that the arbitration
agreement is void and then pleads the
defence of an existing arbitration agreement
before a state court concerning the same
matter. However, courts had until recently
restricted the exceptio doli mali to inconsistent
conduct between the same parties.2
Recently, two judgments by the Higher
Regional Court (‘Oberlandesgericht’) Frankfurt
am Main have tried to shape the criterion
of inconsistent conduct more precisely.
A judgment of 6 February 20093 has
indicated that the exceptio doli mali should
also cover parallel proceedings between
different parties,4 and that the exception
should apply if the defendant’s objections
against the merits of the claim are all prima
facie unfounded.5 The other judgment of
20 January 20096 finds no inconsistency if the
defendant has unsuccessfully pleaded that
priority of the arbitration agreement did not
hinder proceedings before a state court and
later takes the opposite view.7
The ‘exceptio doli mali’ applies where the
defendant acts inconsistently as against
different plaintiffs
In the judgment of 6 February 2009, the
court had to decide a case in which the

defendant, a German stock corporation, had
pleaded the existence of a valid arbitration
agreement concerning the pension of the
plaintiff, one of its former directors. The
plaintiff had not brought proceedings against
the German stock corporation before an
arbitral tribunal prior to the initiation of
the proceedings before the state court, but
other former directors had done so, and
in these proceedings the German stock
corporation had pleaded the invalidity of
the arbitration agreements. The wording of
the arbitration agreements with the other
former directors had been exactly the same
as the wording of the arbitration agreement
with the plaintiff. Therefore, the court held
that the defendant’s plea of the existence
of a valid arbitration agreement before the
state court amounted to inconsistent conduct
(venire contra factum proprium), and that the
defendant had acted in bad faith.8
The ‘exceptio doli mali’ applies if the
defendant’s objection has no merits
While the extension of the exceptio doli mali
to the situation of parallel proceedings is
comprehensible, the judgment also makes use
of another less plausible argument.
The Frankfurt court held also that the
exceptio doli mali applied in the case at hand
because the defendant’s objections against
the merits of the pension claim would all be
prima facie unfounded, and similar objections
had already been rejected frequently by
arbitral tribunals and labour courts.9 The
Frankfurt court cites the opinion of a
minority of German scholars10 who take the
view that an exceptio doli mali applies if a party
pleads the defence of an existing arbitration
agreement although its arguments would
have absolutely no merits if the arbitration
proceedings were to proceed.
Professor Schlosser, who was cited by
the court, refers to the former English law
which required there to be a ‘dispute’ for an
arbitration to proceed under section 1 of the
Arbitration Act 1975. Where no defence had
arbitration NEWSLETTER

MARCH 2011

97

country developments						EUROPE

been put forward or was capable of being put
forward, the parties were not constrained to
use the arbitration process under the terms
of their agreement, but could proceed to
court to obtain summary judgment instead.
Schlosser11 thought this reasoning could
be transferred to German law by qualifying
the defence of the existence of a valid
arbitration agreement as an ‘abuse of a right’
(Rechtsmissbrauch) if the defendant does not
or could not even intend to bring forward a
defence on the merits.
The standard of the English law has
changed.12 Under the new English law, it no
longer makes any difference for summary
proceedings whether the matter is subject
to a genuine dispute.13 Separately, the
competence of an arbitral tribunal should
not be dependent on the probable success
of the defendant’s objections against the
merits of the claim, but rather on clear formal
criteria.14 It is therefore to be hoped that
other courts will not follow the Frankfurt
court’s opinion, which rests on a criterion
borrowed from an outdated English statute.
The ‘exceptio doli mali’ does not apply if
the defence was unsuccessful in earlier
proceedings
In the judgment of 20 January 2009, another
senate of the Higher Regional Court of
Frankfurt am Main decided a case in which a
service company tried to obtain a preliminary
injunction in relation to a termination
without notice by one of its clients of an
agreement containing an arbitration clause.
The service company pleaded that the
arbitration clause generally did not hinder
state court proceedings. The court, however,
rejected the service company’s argument
and dismissed the claim as inadmissible.15
Later, the same service company (this time as
defendant) pleaded the existence of a valid
arbitration agreement in other proceedings
vis-à-vis the same client (this time the
plaintiff) before a state court. The court held
that the defendant did not plead in bad faith.
Its conduct was not inconsistent because its
motion for a preliminary injunction had been
unsuccessful.
This decision seems to be a fair one. It
is reasonable not to apply the prohibition
of contradictory behaviour where the view
originally taken by a party has been rejected
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by the court. While it may not be permissible
to arbitrarily change positions taken before
the courts, it must be possible for a party to
learn and correct its views if a court or an
arbitral tribunal does not follow the argument
initially advanced by that party.
In conclusion, the Higher Regional Court
of Frankfurt am Main has contributed to a
more precise understanding of the ‘exceptio
doli mali’ rule in connection with the defence
of an existing arbitration agreement. It is
plausible to definte inconsistent conduct to
include contradictory positions taken by one
party in parallel proceedings, which justifies
the rejection of a plea as made in bad faith.
It is also plausible that a party should not be
hindered from changing its view after a court
or an arbitral tribunal has rejected that party’s
arguments. However, the court’s judgement
of 6 February 2009 will hopefully remain an
isolated opinion with respect to the finding
that a party will be deemed to have pleaded in
bad faith if its defence on the merits is prima
facie unfounded.
Notes
* Prof Dr Wilhelm Haarmann is senior partner of
HAARMANN Partnerschaftsgesellschaft and honorary
professor at the University of Bamberg, Frankfurt.
1 Section 1032 Civil Code of Procedure.
2 BGH NJW 1968,1928; BGH NJW-RR 1987, 1194, 1195;
BGH NJW-RR 2009, 1582, 1583.
3 OLG Frankfurt a M NJOZ 2009, 791.
4 See below, ‘The “Exceptio Doli Mali” Applies where
Defendant Acts Inconsistently as against Different
Plaintiffs’.
5 See below, ‘The Exceptio Doli Mali Applies if
Defendant’s Objection has No Merits’.
6 OLG Frankfurt a M NJOZ 2009, 794.
7 See below, ‘The Exceptio Doli Mali Applies if Defence
was Unsuccessful in Earlier Proceedings’.
8 OLG Frankfurt a M NJOZ 2009, 791, 792.
9 Ibid, at 792.
10 For example, Stein/Jonas/Schlosser,
Zivilprozessordnung, 22nd ed (2002), section 1032
paragraph 8.
11 Ibid, paragraph 8.
12 Section 1 Arbitration Act 1975 was replaced by section
9 Arbitration Act 1996.
13 Halki Shipping Corporation v Sopex Oils Ltd (1997) All
ER (D) 130.
14 Cf, also Illmer, Der Arglisteinwand an der Schnittstelle von
staatlicher Gerichtsbarkeit und Schiedsgerichtsbarkeit, 2007,
page 62.
15 OLG Frankfurt a M, see note 6 above.
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Proposed amendments to the
Spanish Arbitration Act
Since the Newsletter went to press, the Justice Committee of the Spanish Parliament approved the draft
bill. Some relevant changes have been introduced as a result of the parliamentary process. These will be
noted in the next issue of the Newsletter.

T

he Official Journal of the Spanish
Parliament (Congress branch)
published on 8 September 2010
the Draft Bill for the reform of Law
60/2003 of 23 December on ‘Arbitration,
and for the regulation of institutional
arbitration within the Government General
Administration’ (the Draft Bill). The
Journal also published on that same date a
complementary Draft Bill for the reform of
the Judiciary Power Organic Act of 1 July
1985 on those points related to the courts’
support and control of arbitration. The
principal proposed amendments are:
Transfer of jurisdiction for support and
control of arbitration by courts
Support functions include the appointment
of arbitrators where the parties fail to
appoint them, assistance for the taking of
evidence, adoption of provisional measures
and enforcement of awards. These support
functions are currently the business of the
courts of first instance.
Control functions include the potential
annulment of awards on the basis of the
limited grounds set forth in the Arbitration
Act, as well as the homologation of foreign
awards (exequátur). These functions are
currently the business of the Audiencia
Provincial (provincial Court of Appeals) and
the courts of first instance, respectively.
The proposed reform will entrust the
appointment of arbitrators, annulment
actions and the recognition of foreign
awards (exequátur) to the Civil and Criminal
Chamber of the Superior Court of Justice of
the Autonomous Community. The Preamble
of the Draft Bill clarifies that the rationale for
this change is, by centralising these important
functions, to avoid dispersion of criteria
and provide more predictability for court
decisions on these important matters.
New arbitration defence introduced
The current Article 11 of the Arbitration Act
prevents courts from hearing controversies

which have been agreed to be submitted to
arbitration, provided that the party wishing
to have the arbitration agreement enforced
invites the court to decline its jurisdiction.
The proposed amendment does away with
this requirement and replaces it with an
arbitration defence proper. The Preamble of
the Draft Bill clarifies that the existence of an
arbitration agreement is in fact a defence that
thwarts a possible action before a court. The
arbitration defence is a procedural obstacle
that can only be raised by the parties. If the
parties fail to do so, the proceedings will
continue provided the court has jurisdiction/
competence to know of the matter. To ensure
consistency, several provisions of the Civil
Procedure Act are also amended.
The proposed new wording adds that the
court will close the file whenever the dispute
is submitted to arbitration proceedings or
there is an arbitration agreement unless
the court concludes that the agreement is
manifestly void or ineffective.
Corporate arbitrations now possible
It will be possible to refer to institutional
arbitration disputes between shareholders
and directors and companies with regard
to resolutions passed by corporate bodies.
For a long period of time this issue was
controversial because the courts took the
view that this matter belonged to the realm
of public policy involving rules which were
mandatory in nature and therefore was not
subject to arbitration. More recently, however,
the trend changed and it became well
established doctrine that such an arbitration
was feasible. The amendment codifies this
doctrine.
New requirements for arbitral institutions
A new paragraph 3 is added to Article 14
of the Arbitration Act requiring arbitral
institutions to check that arbitrators meet
the necessary qualifications and to ensure
transparency in the designation process and
their independence.
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New requirements for arbitrators
Nationality of arbitrators should no longer
play a role in appointment
Under the current Article 13 of the
Arbitration Act, nationality should not be
an obstacle for appointment as arbitrator,
unless the parties agree to the contrary.
This reference is deleted in the Draft Bill.
Apparently, then, nationality should no
longer play a role in the appointment of an
arbitrator. What happens, however, if the
parties to an ad hoc arbitration require or
ban a given nationality? In the arbitrator’s
opinion, as the proposed legislation does not
prohibit it, the parties would be free to agree
on such restrictions.
This is important, given that certain
arbitral institutions provide for nationality
requirements concerning the appointment of
sole arbitrators and chairmen.1
Loosening of requirements that arbitrators
be lawyers
In domestic arbitrations which should be
decided in regard to the law, the current rule
provides that arbitrators must be practising
lawyers, except as otherwise agreed by the
parties (Article 15.1). It is proposed that, in
future, when the controversy is to be resolved
by a panel of three arbitrators, at least one
should be a practising lawyer, unless otherwise
agreed by the parties; otherwise, there is no
requirement for arbitrators to be practising
lawyers.

Restrictions on ex aequo et bono
arbitrations
Under the proposed new rules, domestic
arbitrations relating to matters other than
consumers’ disputes will no longer be able
to be resolved in equity (ie, ex aequo et bono).
This option will in future be restricted
to international arbitrations. The reason
appears to be that mediation (there is also
a project for a mediation act) is perceived
as the natural forum for resolving domestic
disputes where the parties wish to apply
principles of equity. Clearly, in our view, this
is incorrect since mediation and arbitration
are quite different processes. Hopefully, this
mistake will be corrected in the parliamentary
process.
Arbitration award: dissenting opinions no
longer explicitly provided for
The current rules explicitly allow arbitrators
to express dissenting opinions (Article 37.3).
The proposed legislation eliminates this
right, but does not expressly prohibit it. The
question therefore arises as to whether the
parties may agree to have any dissenting
opinions included in the award.
The new rules also require that the award
always be reasoned, except when the parties
have reached a settlement agreement
and require the arbitrators to record the
agreement in the form of a consent award.
In this event, the award will simply reproduce
the terms agreed by the parties.
Partial excess of award

Mediator may not act as arbitrator in same
controversies
Unless the parties agree otherwise, a person
who acts as mediator will not be allowed
to act as arbitrator in relation to the same
controversy.
Professional indemnity insurance required
Under the proposed legislation, arbitrators
or arbitral institutions in their name will be
required to purchase insurance coverage
for their potential liability. However, under
the current Article 21.1 of the Arbitration
Act, arbitrators are only liable for damages
they may cause by bad faith, recklessness or
fraud, or items which are uninsurable. This
inconsistency will need to be sorted out in the
parliamentary process.
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Awards are subject to annulment by the
court on certain limited grounds, one of
which is inconsistency by excess (‘extra
petita’) pursuant to the provisions of Article
41.1 (c) of the Arbitration Act. An award is
inconsistent when it resolves a claim that was
not raised by any of the parties. This may lead
to the partial, not necessarily total, annulment
of an award: it will only affect that part of the
award which is extra petita.
The proposed legislation introduces the
novelty that in such cases, before applying to
set aside the award, the claimant must request
that the arbitral tribunal correct the excess.
This request must be filed within ten days
following service of the award. The arbitral
tribunal will notify the other party of the
request within the next two days, who will
have five days to make arguments in response
as appropriate. The arbitral tribunal must
then respond to the request within three days.
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Annulment of the award on public policy
grounds only where ‘manifestly’ contrary
to public policy
The Draft Bill, in line with a number of
European regulations,2 will require that the
award be ‘manifestly’ contrary to public policy
if it is to be set aside on this ground. If the
reform goes through, it remains to be seen
how the adverb ‘manifestly’ will be construed,
but surely the use of emphasis points to a
requirement for an obvious conflict with
public policy.
It seems likely that Spanish courts will take
guidance from EU law and domestic case law,
requiring that there should be a manifest
conflict with public policy.3
Simplification of annulment action
procedure
An annulment action is conducted through the
framework of the so-called verbal procedure
(‘juicio verbal’), although the claim and the
defence must be in writing. The claimant
must attach the arbitration agreement and the
award to its statement of claim and propose
whatever evidence it intends to avail itself of,
whilst the defendant must respond and attach
all written evidence it would intend to rely on.
The proposed legislation intends to simplify the
procedure in that the claimant will no longer
be allowed to propose evidence at the hearing
to rebut any allegations of the defendant
in its defence. Further, the draft wording
suggests that a hearing must be requested by
both parties. Otherwise, the hearing would
not take place, with the result that the parties
would not be able to make oral argument. If
there is no hearing, the court would pass on
rendering judgment. Even considering the
special nature of the annulment procedure, this
raises doubts as to the balance of the parties’
defence rights. Indeed, on the one hand, the
claimant may propose all the evidence it may
deem fit but the defendant may only supply
written evidence; on the other, the claimant is
prevented from assessing the evidence and in
the event rebutting the evidence filed by the
defendant with its defence if it is correct that
a hearing must be requested by both parties.
This apparent conclusion – that both parties
must request a hearing – does not appear to
be reasonable since in practice the defendant
would never request it having known and
questioned the claimant’s arguments in its
defence.
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Res judicata
The proposed legislation does away with some
confusing semantics and provides that an award
is res judicata which can only be set aside by
means of a successful annulment action on the
limited grounds set forth in the Arbitration Act
and, further, by the so-called revision process
on one of the grounds set forth in the Civil
Procedure Act. This new rule will also favour
the provisional enforcement of the award.
Lastly, through a single additional
provision, the proposed legislation regulates
the resolution of certain disputes between
the public administration and its autonomous
public bodies. A third final provision is also
to be introduced, which envisages certain
amendments to the Insolvency Act of 9 July
2003.
In conclusion, the proposed amendments
represent a rather significant overhaul to
Spain’s arbitration law, which hopefully will
improve and promote the use of arbitration.
There are certain inconsistencies, as noted
above, which are expected to be tackled in
the parliamentary process.
Notes
1 See, eg, Article 9.5 of the ICC Rules, which provides
that the sole arbitrator or the chairman of the Arbitral
Tribunal shall be of a nationality other than those of
the parties. However, the ICC court may depart from
this rule in suitable circumstances and provided that
neither of the parties objects within the time limit
fixed by the court. See also Article 6 of the LCIA Rules
which provides for the same requirement. The LCIA
court may depart from this rule only if the parties
who are not of the same nationality as the proposed
appointee all agree in writing otherwise.
2 See, eg, Council Regulation (EC) 44/2001 of 22
December 2000 on jurisdiction and the recognition
and enforcement of judgments in civil and
commercial matters; Regulation (CE) 864/2007 of
the European Parliament and of the Council of 11
July 2007 on the law applicable to non-contractual
obligations; and Regulation (EC) 593/2008 of the
European Parliament and of the Council of 17 June
2008 on the law applicable to contractual obligations.
3 See, eg, the ECJ’s Krombach judgment of 28 March
2000 (Case C-7/98), which interpreted Article 27.1
of the Brussels Convention (then in force). Article
27.1 did not require that such conflict be ‘manifestly’
contrary to public policy and yet the ECJ considered
that recourse to the public policy clause could be
envisaged only where recognition or enforcement of
the judgment delivered in another Contracting State
would be at variance to an unacceptable degree with
the legal order of the State in which enforcement is
sought. The ECJ’s more recent Gambazzi judgment of
2 April 2009 (Case C-394/07) confirmed this view
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Interim measures: will
international arbitration ever
have teeth in Ukraine?

A

lthough Ukraine’s legislative regime
is generally arbitration friendly, it
has been difficult to secure interim
measures in aid of enforcement of
foreign arbitral awards in Ukraine. Indeed,
Ukrainian law currently does not provide a
procedural mechanism to obtain enforceable
interim measures in aid of arbitration. The
issue arises whether international arbitration
ever will acquire a strong hold in Ukraine. This
article surveys the current status of interim
measures under Ukrainian law and discusses
a draft legislative act currently before the
Ukrainian Parliament that would give teeth to
interim measures in aid of arbitration.
Ukrainian law addresses interim measures
in aid of arbitration, but does not provide
a procedure to enforce interim measures

Two provisions of Ukrainian law address
interim measures in aid of arbitration.
First, Article 9 of the ‘Law on International
Commercial Arbitration’ of 24 February 1994
permits interim measures to be ordered by a
court in support of international arbitration:
‘Article 9: arbitration agreement and
interim measures by a court
It is not incompatible with an arbitration
agreement for a party to request, before
or during arbitral proceedings, a court to
order interim measures of protection and
for a court to take a decision granting such
measures.’
Similarly, Article 17 of the ‘Law on
International Commercial Arbitration’, which
mirrors the UNCITRAL Model Law of 1985,1
allows arbitrators to order interim measures:
‘Article 17: Power of Arbitral Tribunal to
Order Interim Measures
Unless otherwise agreed by the parties, the
arbitral tribunal may, at the request of a party,
order any party to take such interim measures
of protection as the arbitral tribunal may
consider necessary in respect of the subjectmatter of the dispute. The arbitral tribunal
may require any party to provide appropriate
security in connection with such measures.’
102

Despite these statements, Ukrainian law
does not provide a procedural mechanism
for a party to obtain, or an arbitrator to
order, enforceable interim measures against
a Ukrainian party, or against a party’s assets
which are located in Ukraine, in aid of
international arbitration.2
This strange result – where the law
authorises, but provides no means of
enforcing, interim measures – is the result of
three circumstances. First, interim measures of
protection cannot be obtained from Ukrainian
courts in support of international arbitration.
Secondly, local public enforcement services
in Ukraine cannot aid in the enforcement of
interim measures ordered by international
arbitral tribunals. Thirdly, no law allows
interim measures ordered by international
arbitration tribunals outside Ukraine to be
recognised and enforced through the court
system of Ukraine.
The rules of international arbitration
institutions in the Ukraine allow for
interim measures
The two permanent international arbitration
institutions active in Ukraine are the
International Commercial Arbitration Court
at the Chamber of Commerce and Industry of
Ukraine (ICAC) and the Maritime Arbitration
Commission at the Chamber of Commerce
and Industry of Ukraine (MAC). The current
versions of each institution’s Arbitration Rules,
adopted in 2007, include a procedure similar
to the emergency arbitrator procedure under
the arbitration rules of the Arbitration Institute
of the Stockholm Chamber of Commerce.
As amended, Article 4 of both institutions’
Arbitration Rules give the chairman of
the institution the power to order interim
measures prior to the formation of the
arbitration tribunal at the request of one
of the parties to a dispute. Article 4 of the
ICAC Arbitration Rules, similar to the MAC
Arbitration Rules, provides:
• The President of the ICAC or the arbitral
tribunal if already composed may, at the
request of a party if it considers the request
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to be justified, determine the amount and
the form of the security for the claim.
• The order of the ICAC for determination
of the amount and the form of the security
for the claim shall be binding for the
parties and shall be in force until a final
arbitral award is made.
• It is not incompatible with an arbitration
agreement for a party to request, before
or during arbitral proceedings, from a
competent state court an interim measure
of protection and for this court to grant
such a measure.
Despite their progressiveness, these provisions
are not a panacea when a party refuses to
comply with the institution’s ordered interim
measures. Interim measures ordered by the
ICAC or the MAC cannot yet be enforced
through the state enforcement service, for the
reasons described above. Therefore, interim
measures adopted by Ukrainian arbitral
tribunals often simply order a party to abstain
from removing a sum of money from its bank
accounts.
Of course, parties may still voluntarily
comply with an interim arbitral order, and
even unenforceable interim measures may
often expedite an amicable settlement. But
only final arbitral awards are enforceable in
Ukraine, not interim measures.
Legislative initiatives in Ukraine would
allow interim measures in aid of
arbitration to be enforced
There have been a number of recent legislative
initiatives in the Ukrainian Parliament related
to international commercial arbitration.3 Most
of these initiatives have been prompted by the
now infamous Rosukrenergo v Naftogaz, a case
discussed in a separate article in this newsletter.
One of these initiatives – Draft Act No 6316 of
15 April 2010 – would bring about truly positive
and necessary amendments to current Ukrainian
laws, by allowing the enforcement of interim
measures in aid of arbitration in Ukraine.
The Draft Act allows interim measures
of protection at the enforcement stage of
foreign arbitral awards and foreign court
decisions by introducing into Article 394 of
the Civil Procedural Code of Ukraine4 the
following wording:
‘Article 394(1) … The application on
enforcement of the decision of the foreign
court5 may contain a request on application
of interim measures set by the present Code.
Article 395(9) In case the application
contains request on interim measures such
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issue shall be decided by the court according
to Article 151-154 of the present Code.’
The Draft Act was submitted to the Ukrainian
Parliament on 15 April 2010. The Draft is
currently being considered by the Committee
of Justice of the Parliament of Ukraine. On 21
December 2010, the Chief Scientific Expert
Department of the Ukrainian Parliament
suggested that some amendments be made
to the Draft Act and recommended that it
be submitted to the Parliament for its review.
On 22 December 2010, the Committee
of Justice criticised the Draft Act as being
fragmented but agreed with the findings of
the Chief Scientific Expert Department of the
Ukrainian Parliament that it be submitted to
the Parliament.
Conclusion: the time has come to make
interim measures in aid of arbitration
enforceable in Ukraine
The adoption of the provisions of the
UNCITRAL Model Law 2006 permitting the
enforcement of interim measures is a longawaited and easily implemented amendment
that would fix a current hole in Ukrainian
law. Such adoption shall be done with due
consideration to the court practice for
interim measures in commercial disputes
in Ukraine. Without the ability to enforce
interim measures in aid of arbitration, the
bona fide beneficiary of an arbitration
award risks finding itself with an award and
no practical results, notwithstanding the
considerable efforts and time spent on the
arbitration. Thus, enactment of the Draft Act
No 6316 would allow international arbitration
to acquire its first teeth in Ukraine.
Notes
1 Ukraine’s arbitration law is based on the UNCITRAL
Model Law. Furthermore, Ukraine is a signatory to
the New York Convention.
2 Recommendations of the Supreme Commercial Court
of Ukraine No 02-5/611 of 23 August 1994 ‘On Some
Practical Issues of Application of Interim Measures’,
Informative Letter of the Supreme Commercial Court of
Ukraine ‘On Some Practical Issues of Interim Measures’ of
12 December 2006 No 01-8/2776.
3 Draft Act No 6544 dated 17 June 2010, Draft Act No
6501 dated 25 June 2010, Draft Act No 6658 dated 5
July 2010.
4 The Civil Procedural Code of Ukraine provides
a framework for recognition and enforcement of
foreign court decisions and arbitration awards in the
territory of Ukraine.
5 The Civil Procedural Code of Ukraine, while
describing enforcement procedures, does not
differentiate between foreign court decisions and
foreign arbitral awards.
arbitration NEWSLETTER

MARCH 2011

103

country developments						EUROPE

Characteristics of statutory
arbitration proceedings in
Finland

T

his article highlights some of the
characteristics of Finnish statutory
arbitration proceedings compared to
contractual arbitration proceedings.
The main focus is on statutory arbitration
proceedings relating to the redemption of
minority shares of a limited liability company
(squeeze-out proceedings). The recent case
of OKO Bank-Pohjola Group, discussed in
the latter part of this article, illustrates the
distinctive character of statutory arbitration
proceedings and resolves certain interesting
legal questions, albeit in relation to an old
version of the relevant statute. The case has
received wide media coverage in Finland
during the past years, being the most
significant case to date regarding squeeze-out
proceedings in Finland.
The Finnish Companies Act and the
redemption of minority shares
When the Finnish Limited Liability
Companies Act (624/2006, as amended,
the ‘Companies Act’) was revised in 2006,
the provisions regarding the redemption of
minority shares were also modified in order to
clarify and lighten the process of redemption
and the settlement of disputes arising
therefrom.
The Companies Act provides that a majority
shareholder with more than 90 per cent of
all the shares and votes in a company shall
have the right to redeem the shares of the
other shareholders at a fair price (the right
of squeeze-out). The minority shareholders
shall have the corresponding right to seek
redemption (the right of sell-out).
At least in the case of listed companies
with a broad ownership base, initiating the
arbitration proceeding is practically the
only way of concluding the squeeze-out
proceedings. In addition to the Companies
Act, the provisions of the Finnish Arbitration
Act (967/1992, as amended) shall apply
to the arbitration proceeding insofar as
appropriate.
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Characteristics of statutory arbitration
proceedings
Statutory arbitration proceedings differ
from other arbitration proceedings in many
essential ways.
Generally, it can be noted that statutory
arbitration proceedings are based on statutes
whereas arbitration proceedings are normally
based on the parties’ agreement which has
been considered as an essential feature of
arbitration proceedings. The characterisation
of these statute-based proceedings as
arbitration proceedings is also rightfully
questioned since they lack the international
enforceability of normal arbitration
proceedings under the New York Convention.
With regard to statutory arbitration
proceedings relating to squeeze-out
proceedings, the following characteristics in
particular are to be noted.
Whereas it is common in normal arbitration
proceedings to have arbitrators appointed by
the parties and/or an arbitral institution, the
arbitrators for squeeze-out proceedings are
appointed by the Redemption Committee of
the Central Chamber of Commerce of Finland.
This means that the parties themselves cannot
appoint their arbitrators, or even determine
how many arbitrators should decide on
the case. The most common composition
of arbitral tribunals appointed by the
Redemption Committee is one arbitrator. For
example, in 2008 the Redemption Committee
appointed a sole arbitrator in seven cases, and
three arbitrators in only one case. In 2009, a
sole arbitrator was appointed in 14 cases and
again three arbitrators in only one case.
Another peculiarity is the position of
a special representative for the minority
shareholders, a trustee. At the request of
the Redemption Committee, a district court
appoints a trustee to look after the interests
of the minority shareholders during the
redemption procedure, unless all parties
declare this unnecessary. In practice, a trustee
is appointed in nearly every case. The trustee
has the right and the obligation to make a
case on behalf of the minority shareholders
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and to present evidence in the arbitration
proceedings. However, the trustee is not
competent to make or to accept any demands
relating to the redemption on behalf of the
minority shareholders or to undertake any
measures that are contrary to the measures
taken by the minority shareholder.
As a rule, the majority shareholder bears
all the costs of the arbitration proceedings,
including compensation for the trustee and
the arbitrators, unless the arbitrators deem
for a special reason that it is reasonable to
order otherwise. Besides the predetermined
division of costs, one of the most notable
characteristics of the proceedings is the
possibility to appeal the decision of the
arbitral tribunal to the District Court. The
Companies Act provides, however, that
the trustee cannot appeal on behalf of the
minority shareholders. Under the former
Companies Act, the trustee’s right to appeal
was not addressed in any way, which led to
uncertainty regarding the matter and the
compensation of the trustee’s costs when
appealing the award. This was one of the
many interesting legal questions that were
resolved in the OKO Bank-Pohjola Group case,
as will be explained below.
The decision of the District Court can
further be appealed before the Supreme
Court if the Supreme Court grants leave to
appeal. Under the former Companies Act,
the judgment of the District Court was first
appealed to the Court of Appeal after which
it was still possible to apply for leave to appeal
to the Supreme Court. When reforming
the procedure, this four-instance system
was deemed unnecessary as it slowed down
the process. The Supreme Court has so far
granted leave to appeal in only a few cases.
Case: OKO Bank-Pohjola Group
The case of OKO Bank-Pohjola Group has, so
far, been the biggest and the most significant
dispute regarding the redemption of minority
shares in Finland. This was indeed a unique
case with several interesting phases and
events. As the dispute emerged during the
validity of the former Companies Act, the
former Companies Act was applied.
In September 2005, OKO Bank plc
(‘OKO’) acquired approximately 60 per cent
of Pohjola Group plc’s shares (‘Pohjola’)
from Suomi Mutual Life Assurance Company
and Ilmarinen Mutual Pension Insurance
Company. The purchase price per share was
�13.35. Afterwards, OKO made several public
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bids to the other shareholders of Pohjola
with the same purchase price. By January
2006, OKO had acquired over 90 per cent
of Pohjola’s shares – enough to start the
redemption of minority shares.
The arbitral tribunal consisting of three
arbitrators appointed by the Redemption
Committee decided in May 2007, after lengthy
hearings where several expert witnesses and
significant minority shareholders’ were heard,
to set the redemption price of Pohjola’s
shares at �14.35 per share – �1 higher than
the original redemption price offered by
OKO but still significantly less than some
significant minority shareholders and the
trustee had demanded.
OKO immediately announced that it was
considering challenging the arbitral award
before the District Court. At the end of June
2007, OKO agreed with some 1,100 minority
shareholders of Pohjola that the arbitral
award issued by the arbitral tribunal would
remain final between the parties involved and
that the parties would not make any further
claims against each other. However, certain
other minority shareholders together with
the trustee appealed the arbitral award to the
District Court. As a result, OKO decided to
appeal as well and demanded that the District
Court confirm the redemption price per
share at �13.35.
The District Court’s decision: the
redemption price was reduced; the
trustee was entitled to appeal and was
not personally liable for OKO’s legal costs;
OKO was not liable for the trustee’s costs
The District Court had to decide as a
preliminary matter whether the trustee was
entitled to appeal the arbitral award on behalf
of the minority shareholders. The issue arose
because the right to appeal was not specified
in the former Companies Act, which applied
because OKO had presented its demand
for redemption prior to the effective date of
the new Companies Act. The Court held in
December 2007 that the trustee’s appeal was
admissible and proceeded with the merits of the
case.
In August 2008, the District Court issued its
judgment, setting the redemption price back
at �13.35. The judgment concerned 2.1 per
cent of Pohjola’s shares.
An interesting issue addressed in the
judgment was the question of who was liable
for the trustee’s costs of appearing (and being
represented by counsel) before the District
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Court. Again, this question was not specified
at all in the former Companies Act.
Liability for costs when appealing an
arbitral award in ordinary courts is generally
determined by the provisions of section 21 of
the Finnish Code of Judicial Procedure. The
main principle under that act is that the losing
party is liable for all reasonable legal costs
incurred by the opposing party as a result of
necessary measures taken by the latter. The
District Court found that due to the nature
of the trustee’s position as a supervisor of
the interests of another party, and with no
personal interest in the case, the trustee was
not personally liable for OKO’s costs. However,
the District Court did not order OKO to
compensate the costs of the trustee but rather
left the question unanswered by stating that
these costs were not legal costs in the sense
referred to in section 21 of the Finnish Code of
Judicial Procedure.
Consequently, the trustee was left in a
situation where he had not only incurred
costs himself but had also paid considerable
legal fees to his counsel, but OKO was not
required to repay these costs to the trustee.
The Court of Appeal’s decision: the District
Court’s decision was upheld
The trustee and certain individual minority
shareholders appealed the District Court’s
decision to the Court of Appeal. OKO appealed
as well, in relation to its legal expenses, the
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interest confirmed at the redemption price
and some other matters. The Court of Appeal
rendered its decision in May 2010. The
judgment of the District Court was upheld and
the redemption price was retained at �13.35
per share. Again, the judgment applied to only
around two per cent of Pohjola’s shares. With
regard to the trustee’s costs, reference was made
to the opinion of the District Court, according
to which the trustee was not personally liable
for OKO’s costs. The Court of Appeal further
accepted the reasoning of the District Court
that the trustee’s costs were not actually legal
costs and, as a consequence, left the costs to be
defrayed by the trustee.
The judgment of the Court of Appeal
became legally binding at the end of July
2010. However, the trustee has now instituted
fresh legal proceedings at the District Court
to try to recover his costs from OKO. OKO,
which denied its liability for the trustee’s
costs during the appeal process, has taken
the same position during the pending legal
proceedings. It will be interesting to see what
the outcome of these legal proceedings will
be. Should a trustee who has been appointed
by the District Court to look after the interests
of minority shareholders and who has no
personal interest in the case be left to pay the
costs resulting from the performance of his
duties? Even if this is a unique situation which
cannot recur as a result of the revision of the
Companies Act, it is likely that discussions
around the case will continue.
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The enforcement of a foreign
award when the underlying
arbitration agreement
satisfies German law, but not
the New York Convention

O

n 30 September 2010, the
German Federal Court of Justice
(Bundesgerichtshof, ‘BGH’),
enforcing Article VII(1) of the New
York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards of 10
June 1958 (‘New York Convention’) providing
for the national treatment of foreign arbitral
awards, ruled that an English arbitral award
would be enforced where the underlying
arbitration agreement did not conform to
the form requirements of Article II of the
New York Convention but did comply with
the form requirements for the enforcement
of domestic awards under section 1031
of the German Code of Civil Procedure
(Zivilprozessordnung, ‘ZPO’).1

Facts:
An ‘agreement to arbitrate’ contained
only in an unsigned confirmation letter
did not meet the requirements of the
New York Convention, but fulfilled the
requirements of German law
The claimant applied for the enforcement
of an arbitral award rendered in England.
The award held the respondent liable for
damages for the breach of a contract to
purchase cotton. The arbitration agreement
underlying the award was contained only in a
confirmation letter sent by the claimant to the
respondent, both merchants.
The Higher Regional Court of Frankfurt
accepted that the arbitration agreement
between the parties did not meet the form
requirements of Article II of the New York
Convention.
Under German law, however, an arbitration
agreement contained in a confirmation
letter between merchants fulfils the writing
requirement, provided that the contents of the
confirmation letter may be considered as part
of the contract under German contract law.2

The Higher Regional Court of Frankfurt
and the Federal Court of Justice enforced
the arbitral award
The Higher Regional Court of Frankfurt
granted the application to enforce the award,
holding that there was a valid arbitration
agreement and the respondent could not
prove any of the grounds for resisting
enforcement contained in Article V of the
New York Convention. Applying the national
treatment principle in Article VII (1) of the
New York Convention, the court found that
the claimant could rely on the more lenient
German form requirements under section
1031 (2) ZPO.
The Federal Court of Justice confirmed
the decision of the Higher Regional Court
of Frankfurt. It held that because Article VII
(1) of the New York Convention provides for
national treatment of foreign arbitral awards,
the Claimant could indeed rely on the more
favourable German law instead of the form
requirements of Article II of the New York
Convention.
The court noted, however, that section 1061
(1) ZPO provided that foreign arbitral awards
were to be recognised and enforced solely on
the basis of the New York Convention, and
not on the basis of the German arbitration
law relating to domestic awards. This section
raised an interesting question: if German
law provides that foreign arbitral awards
may be enforced only on the grounds
articulated in the New York Convention, does
this contradict the New York Convention’s
national treatment provision set forth in
Article VII(1)?
The Court refused both to render the
national treatment principle articulated in
Article VII(1) of the New York Convention
meaningless and to treat the English arbitral
award less favourably than a domestic award.
The Court held that Article II of the New York
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Convention should be interpreted as setting
the maximum standard of enforceability,
while not precluding the claimant’s reliance
on the more favourable German law.
The Court noted that this interpretation
implemented the objective of the New York
Convention to foster the international
recognition and enforcement of arbitral
awards. The Court also observed that, in 1958,
when the New York Convention was drafted,
its form requirements were considered
to be relatively liberal compared to many
national laws. However, as arbitration law has
developed, this has changed considerably.
Since 1958, many jurisdictions have eased
the formal requirements for the validity of an
arbitration agreement.
The Court also referred to a
recommendation of the United Nations
Commission on International Trade Law
(UNCITRAL) regarding the interpretation
of Articles II(2) and VII(1) of the New York
Convention3 and the revision of Article 7 of
the UNCITRAL Model Law on International
Commercial Arbitration, aimed at relaxing
the formal requirements for the enforcement
of an arbitral award.
The Court therefore concluded
that international law suggests a broad
interpretation of the national treatment
principle, and that Article VII of the New
York Convention permits reliance on more
favourable national law.

Conclusion: German courts continue to
take a pro-enforcement stance vis-à-vis
foreign arbitral awards
This decision affirms that a foreign arbitral
award based on an arbitration agreement
contained in a confirmation letter between
merchants is enforceable in Germany, even
where the form requirements of Article II
of the New York Convention are not met.
This decision underlines the general proenforcement stance of German courts vis-à-vis
foreign arbitral awards.
Notes
1 Federal Court of Justice, Decision of 30 September
2010 (Docket No III ZB 69/09), SchiedsVZ 2010, 332.
2 For further details on form requirements under
German arbitration law, see Rützel/Wegen/Wilske,
Commercial Dispute Resolution in Germany (Munich, CH
Beck, 2005) pp. 115-118.
3 General Assembly Resolution 61/33 dated 4
December 2006, Official Records Sixty-first session,
Supplement No. 17 A/61/17, Annex II.

Brazilian survey demonstrates
courts stand behind the
Arbitration Act

T

he Brazilian Arbitration Act (Law
9.307) (the ‘Act’) was enacted on 23
September 1996. Its constitutionality
was challenged and arbitration
remained at a standstill for several years until
2001 when the Brazilian Supreme Court
declared that the Act was constitutional. As a
result, Brazil has seen the use of arbitration
steadily increase in the past ten years.
The number of arbitration proceedings
involving Brazilian parties has increased
substantially – in 2006 Brazil ranked fourth
worldwide on the list of countries with parties
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participating in ICC arbitrations, and it
ranked first in Latin America. Brazil therefore
began to play a significant role in the field,
but a key question remained: would the
Brazilian judiciary be faithful to the Brazilian
Arbitration Act and support arbitration?
In order to review compliance with the Act,
the Brazilian Arbitration Committee (‘CBAr’)
and the Getulio Vargas Foundation Law
School (‘FGV’) entered into an institutional
partnership to conduct an empirical survey to
study and analyse all court decisions rendered
under the Act.
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Survey scope and methodology

Provisional measures

The study endeavoured to comprehensively
review decisions issued from the enactment of
the 1996 Act until February 2008.1
In total, 790 court decisions – rendered by
the Higher Courts (Superior Court of Justice
and Federal Supreme Court), Federal Courts
of Appeals and Courts of Appeals – were
analysed.
The survey was divided into two phases.
The first phase, carried out between August
2007 and March 2008, compiled decisions
by researching court decisions related to
arbitration and dividing them into six groups.
The decisions were catalogued under the
following topics:
• validity and existence of the arbitration
agreement (54 per cent of the collected
cases);
• provisional or interim measures (nine per
cent of the collected cases);
• efforts to annul an award (15 per cent of
the collected cases);
• enforcement and collection of the award
(six per cent of the collected cases);
• specific enforcement of arbitration clauses
as provided in Article 7 of the Arbitration
Law (seven per cent of the collected cases);
and
• recognition and enforcement of foreign
arbitration awards (three per cent of the
collected cases).2
Brazilian arbitration practitioners also
participated in the survey. A task force of
two coordinators, each working with six or
so researchers, was formed to analyse the
decisions in each of the six categories.
The reports summarising and analysing
the decisions can be found on the Brazilian
Arbitration Committee’s website (www.cbar.
org.br). Some reports are already available in
English and others will be translated soon.

Sixty-five decisions related to provisional or
interim measures. The assessment group
considered the stage of the arbitration in which
the decision was rendered, dividing them into
three groups: applications to courts during
(i) pre-arbitral proceedings, (ii) arbitration
proceedings, and (iii) post-award proceedings.
In the majority of the cases – 57 cases out of
65 – the judiciary was asked to intercede in
the pre-arbitral stage. In eight cases, the courts
addressed a request for provisional measures
after the arbitral tribunal had been constituted.
The study pointed out that these numbers
demonstrate that the judiciary rarely intervenes
in the midst of an arbitration proceeding, hence
affirming the jurisdiction of the tribunal as well
as enforcing the Arbitration Act.

Main findings
Validity and existence of arbitration
agreements
Regarding the validity and existence of
arbitration agreements, after analysing 426
decisions, the survey concluded that ‘the
provisions set forth in the Arbitration Law
had been assimilated and their use had been
made in a technical and appropriate fashion
by the judiciary’.3

Annulment of arbitral awards
With respect to petitions to annul awards,
while 121 decisions were initially included
in this category, only 33 were determined
to be relevant.4 The rulings finding that the
award was valid were predominant (out of
33 cases, 19 confirmed the arbitral award
and 14 annulled the award). In the 14 cases
where the arbitral award was annulled, the
judgments were properly based upon the
Arbitration Law, and thus were considered
technically correct.
Issues concerning the validity of the
arbitration agreement were also raised during
annulment proceedings. For example, in
Sandro Rogério v Maria de Lourdes and Tribunal
of Mediation and Arbitration of Sapucaia do
Sul,5 the claimant asked the court to annul
the award claiming that he did not have the
legal knowledge necessary to opt out of the
arbitration and had not been assisted by an
attorney. The Rio Grande do Sul State Court
of Appeal denied the claimant’s petition and
held that his signature on the arbitration
agreement indicated his acceptance of the
arbitration proceedings. The Court’s ruling
correctly interpreted the law and affirmed
that arbitral awards can be challenged only on
grounds set forth in Article 32 of the Act.
Enforcement of arbitral awards
The survey reviewed a mere 43 cases in which a
party petitioned the court to enforce an award.
This number shows that parties are forced to
resort to seek court enforcement on relatively
few occasions – a strong signal as to the
acceptance of and compliance with awards.6
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Specific enforcement of arbitration clauses
Article 7 of the Arbitration Law7 enables
a party to seek a court order for specific
enforcement of an arbitration clause when
the arbitration agreement does not provide
for a method to constitute the tribunal and
the other party is recalcitrant to commence
arbitral proceedings.
Although there are only a few cases dealing
with this issue, the mechanism provided in
Article 7 has proved to be efficient in 19 out
of 29 cases.
Recognition and enforcement of foreign
awards
The survey analysed 33 requests for
recognition and enforcement of foreign
awards. The Brazilian courts denied
recognition in only six cases (and two of the
cases arose out of the same arbitral award).8 In
those six cases, however, the Arbitration Law
was correctly applied and there were justifiable
reasons for the denial. For example, in the
Request for Enforcement of Foreign Judgment
No 6.753-7, the Federal Supreme Court found
that the Sale and Purchase Agreements under
dispute were not signed. The reporting judge
further concluded that there was no evidence
of an arbitration agreement. The mere
reference to the rules of the London Cotton
Association in an amendment to the contract
did not show the unequivocal intent of the
parties to submit their dispute to arbitration
under the auspices of the named institution.
Recognition and enforcement of the same
arbitral award was later requested before the
Superior Court of Justice.9 Again, it was denied
based on the lack of evidence of an arbitration
agreement and the impossibility of verifying
the jurisdiction of the arbitral tribunal.10
Conclusions
Despite some less than accurate
interpretations in a handful of the cases
surveyed, the study concluded that the courts
have overwhelmingly respected the Act.
Overall, therefore, the reports are the bearer
of positive news for arbitration in Brazil.
Notes
1 The exception was the São Paulo Court of Appeals
whose database had decisions up to December 2007,
and to the Brazilian Superior Court of Justice’s
decisions regarding the enforcement of foreign
awards, which was updated to include decisions
through July 2009.
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2 The remaining cases did not fall into any of these
categories.
3 Report on the Validity, Efficiency and Existence of the
Arbitration Agreement. Translated to English by Tatiane
Honório Lima and reviewed by Natalia Langenegger,
p 44.
4 Cases excluded from the survey were those related to
labour arbitration and/or other forms of arbitration;
cases with minimal amounts of controversy; and cases
in which annulment was mentioned, but was not the
main issue.
5 Rio Grande do Sul State Court of Appeal: Appeal No
70019761170.
6 The 43 cases also showed that parties do at times
ask courts to review the merits of the case during an
‘enforcement’ petition. The courts, however, have
systematically dismissed such attempts.
7 Article 7 - Where there is an arbitration clause
but one of the parties shows resistance as to the
commencement of arbitration, the interested party
may request the court to summon the other party to
appear in court so that the submission agreement
(compromisso) may be signed; the judge shall designate
a special hearing for this purpose.
§ 3 - If the parties fail to agree on the terms of the
submission agreement (compromisso), the judge,
after hearing the defendant, shall determine on the
contents thereof, either at the same hearing or within
ten days, in accordance with the provisions of the
arbitration clause, taking into account the provisions
of Articles 10 and 21 § 2º of this Law.
§ 4 - If the arbitration clause has no provision as to the
appointment of arbitrators, the judge, after hearing
the parties, shall rule thereon, being allowed to
appoint a sole arbitrator to decide the dispute.
§ 5 - If the plaintiff, without good cause, fails to appear
at the hearing designated for the drafting of the
submission agreement (compromisso), the case will be
dismissed without judgment on the merits.
§ 6 - If the defendant fails to attend the hearing,
the judge, after hearing the plaintiff, shall have the
authority to establish the contents of the submission
agreement (compromisso), and to appoint a sole
arbitrator.
§ 7 - The judge’s decision granting the motion shall be
deemed to be the submission agreement (compromisso)
itself.
8 Since Brazil was not a party to the New York
Convention at the time the Act was enacted, its
Articles 37 and 38 are very similar to Article V(1) and
V(2) of the New York Convention. According to the
report, the reasons for denying enforcement in these
six cases were those established in Articles 37 and 38
of the Brazilian Arbitration Law.
9 Due to a constitutional amendment, the jurisdiction
to recognise and enforce foreign judgments and
arbitral awards was transferred from the Federal
Supreme Court to the Superior Court of Justice.
10 Request for Recognition and Enforcement before the
Superior Court of Justice, No 967.
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Challenging arbitral awards
in Brazil: active and passive
claims

A

rticle 33 of the the Brazilian
Arbitration Act (BAA – Law
9.307, enacted on 23 September
1996) establishes two legal
remedies available to judicially challenge
arbitral awards. These remedies are best
described as providing parties with an active
claim or a passive claim, as the scope and
timing regarding how and when they can be
exercised varies.
Remedies established by BAA Article 33
Active claim
In its first part (caput), Article 33 provides
for an ordinary remedy that must be brought
within ninety days from the date the party is
served with the award. The ninety-day period
is mandatory and cannot be extended by the
court or by parties’ agreement. The party
seeking the annulment does not need to wait
for any attempt by its adversary to enforce the
award; rather, the losing party may bring a
judicial proceeding directly and request that
the award be annulled.
Article 32 of the BAA works in tandem with
Article 33, providing the grounds upon which
a party can petition for annulment. Article
32 provides that an award may be nullified if:
(i) the arbitration agreement is void; (ii) the
award was rendered by a person who was not
competent to serve as the arbitrator; (iii) the
award fails to observe the requirements set
forth in BAA Article 26 (which include, inter
alia, the parties’ names and summary of the
dispute; the decision’s reasoning with fact and
legal analysis; the date and place in which it
was rendered; and the arbitrators’ signatures);
(iv) it was rendered outside the scope of the
arbitration agreement; (v) it did not actually
resolve the dispute; (vi) there is proof of
corruption associated with the proceeding;
(vii) it was issued outside the pre-established
term; or (viii) it violated due process.
An ‘active claim’ is the most common
ground to challenge awards, often based on
due process violations.

Passive claim
BAA Article 33, section 3, provides for a
separate remedy to challenge an arbitral
award. This remedy is considered a ‘passive’
claim, in that the aggrieved party does not
file any claim directly against the award, but
instead waits until the adversary initiates a
judicial proceeding to enforce the award and
then acts.
The proceedings related to this claim are
regulated by the Brazilian Civil Procedure
Code (CPC) article 475-L1 and are aimed at
staying enforcement of the arbitral award.
According to the CPC, the passive claim can be
based on any of the following grounds: (i) lack
of service or ineffective service (if the party
against whom the award is being enforced was
not allowed to exercise its right of defense);
(ii) the award cannot be enforced at the time
it is being executed (eg, before the expiration
of the term assigned for its accomplishment);
(iii) lack of standing of the party against whom
the award is being enforced (eg, the party did
not take part in the arbitration and does not
have any relation with the counterparty); (iv)
the amount of damages for which enforcement
is sought exceeds the amount set forth in
the award; or (v) the award can no longer be
enforced as written, such as in instances where
the amount awarded has already been paid,
the parties have otherwise settled the dispute,
or the statute of limitations to seek payment
has expired.
Active and passive claims: different object
and purpose
If the ninety-day period to challenge the
award has expired, the only remaining
remedy for a party is to pursue the passive
claim. The object and purpose of the passive
claim, however, differs from the active claim.
While the active claim seeks to annul the
award in toto, the passive claim generally seeks
to defeat enforcement of the award, without
challenging the merits of the award itself. For
instance, if the effort to enforce the award
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attempts to collect an amount in excess of
the amount set forth in the award, then the
claim will be dismissed, although the award
itself will remain valid and the other party
will be free to file another claim to collect the
correct amount.
Despite the differences in purpose, in
practice courts have allowed parties to
challenge awards based on the grounds on
which both active and passive claims are based
– provided that they are brought within ninety
days from the date the award is served on
the losing party. After the ninety-day period
expires, only challenges asserting passive
claims should be accepted.
Conclusions
Each of the grounds listed in both BAA
Article 32 and CPC article 475-L deserves
specific analysis.
In short, however, a general analysis of
both types of claims demonstrates that it is
almost always a better option to file an active
challenge as soon as a party determines that
an award may be defective. This option not
only allows a party to resort to a broader
range of grounds on which to challenge the
award, but also increases the chances of a
more favorable outcome.
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Of course, there are situations where
the award itself is not defective, but - as
described above - it would be inappropriate to
enforce the award against the party who has
challenged it. In this case the only option is
the passive claim, and practitioners should be
guided accordingly.
Notes
* Gabriel Alves da Costa has a LLB, Pontifical University
of the State of Rio Grande do Sul; Postgraduate
Degree in Civil Procedure and Arbitration by Federal
University of the State of Rio Grande do Sul; LLM
by Northwestern University. He is a member of
the Brazilian Bar Association, Brazilian Arbitration
Committee, IBA Arbitration Committee, and AAA
International Centre for Dispute Resolution. He is an
associate at Veirano Advogados’ Dispute Resolution
Practice Group in Porto Alegre and Rio de Janeiro,
Brazil.
1 BAA article 33, § 3, refers to Civil Procedure Code
article 741. However, Law nº. 11.232, enacted on
December 22, 2005, made several revisions to the
Civil Procedure Code (originally enacted in 1973),
including a reorganisation of the Code’s articles
numeration.
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The old and the new: a clear change in
culture
Brazil is a country in constant economic and
social development, steadily participating
in more and more international trade. As a
result, arbitration has become an important
tool with which to provide greater certainty
and comfort about dispute resolution matters,
particularly to foreign investors.
The Brazilian Arbitration Act1 (BAA)
came into force 15 years ago. It was not
until 2004, however, after challenges to
its constitutionality were resolved by the
Brazilian Federal Supreme Court (declaring
the law constitutional), that Brazil saw the use
of arbitration significantly increase.2
112

Over the past few years there has been
marked change with respect to arbitration in
Brazil’s legal practice. Until recently, it was
only the larger and foreign/multinational
companies which chose ADR on a regular
basis. Now, local Brazilian companies and
smaller companies routinely choose arbitation
or other ADR methods to resolve commercial
disputes.
Arbitration and the judiciary: recent
rulings are encouraging
The increasing use of arbitration in Brazil is
evident in several recent decisions issued by
the judiciary – decisions which address the
central tenets of arbitration.
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Application of the kompetenz-kompetenz
principle.
The BAA states that the kompetenzkompetenz principle is to be followed in
Brazil. Nevertheless, it remains at the centre
of disputes and court decisions.
The Superior Court of Justice recently
issued a decision which reinvigorated the
debate about kompetenz-kompetenz and
divided practitioners throughout the country.3
The Superior Court’s decision concerned a
circuit court’s decision to grant an injunction
against arbitration proceedings that had
been requested by a party, even though the
arbitral tribunal had already been formed. In
response, the arbitral tribunal reaffirmed its
jurisdiction and ordered that the injunction
be revoked. One of the parties filed a petition
to the Superior Court of Justice, and Justice
Aldir Passarinho Júnior accepted the matter
for review – stating that the Brazilian Federal
Constitution provided the Superior Court of
Justice with jurisdiction to adjudicate conflicts
between courts and tribunals of any type
whatsoever.
The merits of the underlying dispute have
yet to be resolved as of the date of this article,
but the Superior Court’s decision to accept
the case for review is noteworthy as the Court
will have to address the arbitral tribunal’s
assertion that it had jurisdiction, and hence
application of the kompetenz-kompetenz
principle will be at the centre of any ruling.
Arbitration agreement executed prior to
the enactment of the BAA
Recently, the Superior Court of Justice ruled
that an arbitration clause is valid and binding,
even where it is included in agreements that
were executed prior to the enactment of the
1996 BAA.4 The Court reasoned that because
arbitration is a procedural tool, its application
is mandatory under Brazilian law, even if
entered into prior to the BAA.
Government participation in arbitration
Agreements which include Brazilian
Government entities as parties increasingly
contain dispute resolution clauses that
provide for mediation and/or arbitration.
This is a significant development, as in years
past Brazilian law – supported by judicial
decisions and pronouncements by legal
scholars – unequivocally provided that rights
of the government were non-disputable and
could not, therefore, be subject to arbitration.

Recent legislation has provided for the shift
in situations where the disputes are propertyrelated and therefore deemed ‘disposable’.5
For example, in 2005 the law governing the
concession of public services was amended
to allow for the use of ADR (including
arbitration) to resolve disputes concerning
the agreements, provided that the ADR
proceedings are held in Brazil, conducted
in Portuguese, and governed by the BAA.6
Similarly, the law governing Public-Private
Partnerships now expressly authorises the
inclusion of arbitration clauses in partnership
agreements, provided again that the seat of
the arbitration is in Brazil, the language of the
arbitration is Portuguese, and the arbitration
is conducted pursuant to the BAA.7
The federal laws addressing heavily
regulated industries have followed suit. The
law setting forth the Brazilian policy on
energy, which created the Brazilian National
Agency of Petroleum (ANP), now permits
ADR clauses, including those that provide
for international arbitration, to be included
in concession agreements.8 It also provides
that the ANP itself may act as an arbitrator
in conflicts between concessionaires.9 The
legislation concerning energy free market
trade goes even further and requires that
arbitration clauses be included in the rules
regarding resolution of conflicts between
industry members.10 The law also authorises
government-owned companies, governmentcontrolled companies, as well as their
respective subsidiaries and affiliates, to accept
arbitration clauses.11 The same is true for the
Brazilian General Telecommunications Act.12
The acceptance of arbitration clauses in
such agreements is well-timed, in view of the
opportunities created by Brazil’s increasing
participation in international trade and of
foreign investments in Brazil’s economy.
Notably, the need for investments in
infrastructure, most evident by the enormous
construction that will be undertaken in
connection with the 2014 World Cup and
the 2016 Olympic Games in Rio de Janeiro,
represents both an opportunity as well as the
ultimate test for the inclusion of arbitration
clauses in public agreements.
Judicial intervention during the
evidentiary stage – the Metrô case
Companhia do Metropolitano de São Paulo –
Metrô is a leading case regarding judicial
intervention in state arbitration. In this case,
while the parties were still engaged in the
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discovery phase of the proceeding, a Brazilian
Court granted a writ of mandamus to order
that an engineering expert be allowed to
provide evidence in the arbitration, despite
the fact that the arbitral tribunal had, in
its discretion, determined that the expert’s
evidence was unnecessary and denied the
party’s request to introduce expert evidence.
The court’s ruling was temporarily stayed
by the Appellate Court of the State of São
Paulo – a decision that received significant
praise from the arbitral community.13
Nevertheless, the lower court re-established
the injunction based on new grounds, and
the Court of Appeals has yet to rule on this
new decision. It remains to be seen what the
final outcome will be, but the matter is being
watched closely by arbitration practitioners.
Conclusion
The use of arbitration, both domestic and
international, has grown exponentially in
Brazil and has reached industries in which
the practice was not previously utilised – the
clearest example being agreements entered
into with government entities.
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Additionally, the judiciary has shown
tremendous respect for the central and
important concept of arbitration as a private
contractual matter. Much is still to be done,
but the progress achieved is noteworthy and
is a development about which the Brazilian
arbitration community can be proud, and
in which the international arbitration
community can trust.
Notes
1 Law No 9307/96.
2 SEC 5206-7, judgment from 10 October 1996 to 12
December 2001, decision published on 30 April 2004.
3 Conflict of Jurisdiction (cc) n. III230/DF, decision
published 10 July 2010.
4 Resp 934771/SP, Fourth Panel, judged on 25 May
2010, published by the DJ on 9 June 2010.
5 See, for example, MS 11308/DF, Reporting Justice
Luiz Fux, First Panel, judged on 9 April 2008,
published by the DJ on 19 May 2008.
6 Law No 8987/95, Article 23-A.
7 Law No 11079/2004, Article 11, subsection III and
Article 43, subsection X.
8 Law No 9478/97.
9 Article 27.
10 Law No 10848/2004.
11 Article 4, paragraphs 5 to 7.
12 Law No 9472/97 (article 93, subsection XV).
13 Interlocutory Appeal No 990.10.284191-0, Reporting
Judge Franco Cocuzza.

A comment on Ssangyong v
Eldorado

O

n 15 September 2010, the Brazilian
Superior Court of Justice (‘STJ’)
issued a decision in which it refused
to recognise a foreign arbitral
award on the grounds that it would be against
Brazilian sovereignty to do so.1 The applicant,
Ssangyong Corporation (‘Ssangyong’), was
denied recognition and enforcement of the
foreign arbitral award because it had already
pursued payment of monies due under the
subject contract in insolvency proceedings
before a Brazilian state court. This article
analyses the STJ’s Ssangyong ruling.
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The respondent Eldorado opposes
Ssangyong’s enforcement efforts
Ssangyong filed a request to recognise
and enforce an arbitral award rendered
under the rules of the Korean Commercial
Arbitration Board (‘KCAB’). In the award, the
tribunal ordered the respondent, Eldorado
Industrias Plásticas Ltda (‘Eldorado’), to pay
US$2,662,722.24 for breach of contract.
Eldorado opposed Ssangyong’s
enforcement effort in Brazil, arguing that:
• there was no agreement to arbitrate,
because Eldorado had rejected the
arbitration clause – set forth in Ssangyong’s
invoice – upon receipt of the invoice;
• there were pending state court proceedings
in Brazil concerning rescission of the same
contract; and
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• Ssangyong had participated in the
Brazilian rescission proceedings when it
had unsuccessfully objected to the court’s
jurisdiction, and thereafter continued to
seek recovery for payments due under the
contract.
The STJ rejects the enforcement
application on Brazilian sovereignty
grounds
The STJ dismissed Ssangyong’s enforcement
request in light of, inter alia, (i) the decision
by the Brazilian court in the rescission
proceeding and its res judicata effect; and (ii)
the fact that Ssangyong had participated in
Eldorado’s insolvency proceeding by filing a
claim, requesting (successfully) that Eldorado
be required to make a judicial deposit, and
appealing the terms of that deposit (seeking
more favourable interest and exchange rates
than those set by the court).
In the ruling, the STJ’s Justice Rapporteur
Hamilton Carvalhido noted that Ssangyong
had submitted claims voluntarily concerning
the underlying contract to the Brazilian
state court (by filing a claim in Eldorado’s
insolvency proceedings) before the KCAB
arbitral tribunal had rendered its award.2
Moreover, the ruling focused on the fact that
it was Ssangyong which had requested that
Eldorado be required to make a deposit in
the insolvency proceedings.3 Accordingly,
Carvalhido found that it would be against
Brazilian sovereignty to recognise and
enforce an arbitral award that Ssangyong had
subsequently obtained elsewhere. In support
of the ruling, Justice Carvalhido pointed
to Article 6 of STJ Resolution No 9,4 which
provides:
‘The recognition and enforcement of a
foreign [arbitral award] can be refused on
the ground that it is against sovereignty or
public policy.’5
Separately, with respect to Eldorado’s
argument that it had never agreed to
arbitrate the dispute in the first place, the
STJ, in obiter dictum, took a conservative view
of the existence and validity of arbitration
agreements. The STJ sided with Eldorado
and pointed to Article 4(1) of Law 9,307/96
(‘Arbitration Act’), which provides:
‘The arbitration clause shall be in writing
contained in the contract itself or in a
separate document referring thereto.’
The STJ stated that while a party’s agreement
to arbitrate in a separate document can be
perfectly acceptable, there still must be an

express and specific consent to arbitrate by
the parties.6 The STJ noted that arbitration
is an exception to the rule of state-court
jurisdiction, and that the Arbitration Act
does not authorise tacit or implicit consent
to arbitrate.7 Despite generally referring to
Article 4(1) of the Arbitration Act, the court
did not otherwise apply that rule to the facts
of the case.
Analysis
Ssangyong’s strategy to simultaneously
seek recovery in the Brazilian insolvency
proceedings may have been fatal to the
enforcement application
Arguably, the STJ’s reasoning in Ssangyong
can be interpreted in two ways. First, in light
of the principle of effective administration
of justice, it is probable that the court found
Ssangyong’s jurisdictional ‘cherry picking’
contrary to public policy. Ssangyong could
have been unsuccessful in the arbitration and,
nonetheless, still received payment in the
proceedings before Brazilian courts. Hence,
Ssangyong’s conduct in seeking recovery in
multiple venues may have resulted in the
court’s refusal to recognise the award.
Secondly, the STJ may have wanted to avoid
conflicting decisions within the Brazilian
legal order, since Brazilian courts had already
rendered decisions on rescission of the
underlying contract, the existence of the
credit, and the appropriateness of the judicial
deposit founded upon that contract.
While Brazilian courts have, in some cases,
previously refused to recognise foreign
judgments where decisions by Brazilian
courts covering the same subject-matter
already exist at the time of the recognition
and enforcement application, the STJ’s more
recent decision in Mitsubishi v Evadin suggests
that decisions that are still on appeal – and
hence do not yet have res judicata effect – will
not prevent the recognition and enforcement
of a foreign arbitral award.8 Accordingly, the
res judicata effect of the decision on the
rescission of the underlying contract – which
had already been appealed and became
final during the course of Ssangyong’s
enforcement proceedings – may have played
an important role in the STJ’s decision.
Clearly, Ssangyong’s strategy was to ensure
payment by Eldorado. Accordingly, Ssangyong
decided to apply for a claim in Eldorado’s
insolvency proceedings before the arbitral
tribunal had rendered an award. By doing so,
arbitration NEWSLETTER
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Ssangyong should have been aware of the risk
of non-recognition of the award.
The STJ should confirm the liberal trend
concerning the enforcement of tacit
agreements to arbitrate
Ssangyong is the latest case in a conflicting
line of cases concerning whether and when
the STJ will recognise tacit agreements to
arbitrate. The STJ has previously recognised
such agreements, particularly where a party
has not objected to and has participated
in the arbitration proceedings.9 In doing
so, the STJ has taken into account the use
of arbitration in particular industries.10
For instance, in L’Aiglon v Têxtil União, the
STJ recognised an award issued under the
auspices of the Liverpool Cotton Association
(‘LCA’), despite the lack of a signature by the
parties:
‘In conclusion, in light of the international
practice concerning the relevant contracts,
which has to be always taken into account,
I do not see how not to recognise the
existence of the arbitration agreement.
The respondent’s participation in the
proceedings, which includes the submission
of a brief and her intention to nominate a
new arbitrator, indicates her unequivocal
consent to and the existence of the
arbitration agreement’.11
After L’Aiglon, however, Justice Carvalhido
took a conservative view on the requirement
of ‘express, written consent to arbitrate’. In
Indutech v Algocentro, which has been criticised
by some practitioners, Justice Carvalhido
found that Algocentro had never agreed
to arbitrate the subject dispute because the
arbitration agreement was contained in an
adhesion contract, the adhesion contract
contained a provision mandating LCA
arbitration, and Algocentro’s express consent
was therefore required but had never been
obtained.12 As support, he referred to Article
4(2) of the Arbitration Act:
‘In adhesion contracts, the arbitration
clause will only be valid if the adhering
party initiates arbitral proceedings or if it
expressly agrees to arbitration by means of
an attached written document, or if it signs
or initials the corresponding contractual
clause, inserted in boldface type.’
Hence the STJ refused to recognise the
Indutech v Algocentro award.13
Yet, the Court again changed course
and took a more lenient approach in
International Cotton v Odil. In that case, there
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was no express agreement to arbitrate – the
arbitration agreement had been incorporated
by reference – and Odil defaulted since
it refused to participate in the underlying
arbitration. Nevertheless, the STJ recognised
the award.14 In doing so, the Court did not
examine the existence of the arbitration
agreement from the standpoint of either
Articles 4(1) or 4(2) of the Arbitration Act.
Unfortunately, the obiter dictum in Ssangyong
– the STJ’s most recent ruling concerning
this issue – does not examine in depth the
question of whether and when the STJ will
recognise tacit agreements to arbitrate. The
hope is that the Court will do so in the near
future and confirm the liberal trend adopted
in L’Aiglon.
Notes
* Ana Gerdau de Borja is an associate at Wald, São
Paulo, Brazil. PhD and LLM, University of Cambridge.
The author is grateful to Professor Arnoldo Wald,
Letícia Barbosa e Silva Abdalla and Maíra de Melo
Vieira for their useful comments and suggestions. The
views expressed in this comment are the author’s sole
responsibility.
1 STJ, Sentença Estrangeira Contestada No 826
Ssangyong Corporation (‘Ssangyong’) v Eldorado Indústrias
Plásticas Ltda (‘Eldorado’), Justice Rapporteur
Hamilton Carvalhido, judgment of 15 September
2010, DJ 14 October 2010, available at: https://
ww2.stj.jus.br/processo/jsp/livrao/mainPage.
jsp?seqiteor=1003920 <accessed on 8 October 2010>.
2 Ssangyong v Eldorado, Vote by Justice Rapporteur
Hamilton Carvalhido, pp 5-6.
3 Ibid p 5.
4 Ibid pp 6-7.
5 Translation by the author, STJ Resolution No 9 of
4 May 2005, available at: http://bdjur.stj.gov.br/
xmlui/bitstream/handle/2011/368/Res_9_2005_
republica%c3%a7%c3%a3o.pdf?sequence=5
<accessed on 10 October 2010>.
6 Ssangyong v Eldorado, Vote by Justice Rapporteur
Hamilton Carvalhido, pp 4-5.
7 Ibid, p 5.
8 The respondent objected to the recognition and
enforcement of the arbitral award on the grounds that
there was an appeal pending against the dismissal by
Brazilian courts of its request for ínterim measures
and rescission of the subject contract in light of the
arbitration agreement. The Court recognised the
award, irrespective of the appeal proceedings. See
STJ, Sentença Estrangeira Contestada No 349 (JP)
Mitsubishi Electric Corporation (‘Mitsubishi’) v Evadin
Indústrias Amazônia SA (‘Evadin’), Special Panel,
Justice Rapporteur Eliana Calmon, judgment of 21
March 2007, Revista de Arbitragem e Mediação, No 14,
July/September 2007, p 153 et seq.
9 See, STJ Sentença Estrangeira Contestada No 856
L’Aiglon SA v Têxtil União SA (‘L’Aiglon v Têxtil União’),
Special Panel, Justice Rapporteur Carlos Alberto
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Menezes Direito, judgment of 18 May 2005, Revista de
Arbitragem e Mediação, No 6, July/September 2005, p
228 et seq.
10 See, STJ, Recurso Especial No 712.566-RJ Espal
Representações e Conta Própria Ltda v Wilhelm Fette Gmbh,
3rd Chamber, Justice Rapporteur Nancy Andrighi,
judgment of 18 August 2005, Revista de Arbitragem e
Mediação, No 7, October/December 2005, p 212 et seq.
11 L’Aiglon v Têxtil União, p 237.
12 STJ, Sentença Estrangeira Contestada No 978 Indutech
Spa v Algocentro Armazéns Gerais Ltda (‘Indutech
v Algocentro’), Special Panel, Justice Rapporteur
Hamilton Carvalhido, judgment of 17 December
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A recent ruling in Mexico
raises serious and troubling
questions about amiable
composition

I

f in recent years we have voiced our
agreement with the Mexican Supreme
Court’s rulings regarding international
arbitration,1 a recent published decision2
now calls into question whether arbitration
is truly understood by the judiciary. The
Supreme Court’s decision concerns amiable
composition and unfortunately constitutes not
only a contra legem ruling, but also sets forth
a patchwork of contradictory statements that
now significantly obscures and complicates
matters for international arbitration
practitioners.
Recommendation – be wary of amiable
composition arbitration in Mexico
Arbitration practitioners should not agree to
conduct an arbitration in amiable composition
in Mexico as there is a real possibility that
they will find themselves in a proceeding
that is far more akin to a mediation than an
arbitration.
Background
In the last ten years two distinct ‘ADR’
communities have emerged in Mexico. The
first, the more traditional, is comprised of
attorneys whose practice includes commercial

and international arbitration. The second
has formed in response to the fact that many
Mexican statutes have been amended to
include ADR provisions. For example, the
Consumer Protection Act, the Financial
Services Act, various local civil codes and rules
under which healthcare arbitrations regarding
public and private healthcare institutions are
conducted have all been revised to include
ADR provisions. As a result, the professionals
involved in these proceedings tend to be
public servants (often judges and prosecutors),
psychologists, and attorneys whose practice is
primarily focused on family law. Often, these
professionals have little, if any, experience
with commercial arbitration (or international
arbitration), and they tend to view amiable
composition as an ADR method that in reality
is nothing more than a mediation – where
the neutral (still referred to as the ‘amiable
compositeur’) assists the parties in reaching an
agreement by facilitating negotiations and
making recommendations him or herself.
The consequence of such view is
that amiable composition is considered a
‘transactional method’,3 ie, more akin to a
negotiation or mediation. The parties bargain
with the help of a third party, who can
formulate recommendations and, if adopted,
parties settle their dispute and memorialise
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it in a ‘transaction agreement’ that has the
effect of res judicata but is not an enforceable
award. In other words, if one party does not
comply, the other must still go to trial to
obtain a judgment.
This is in stark contrast to the handling
of disputes in commercial matters. The
Code of Commerce – which incorporates
the UNCITRAL Model Law almost verbatim
– clearly states that amiable composition
is arbitration,4 in the same manner that
international arbitration practitioners are
accustomed.
The Supreme Court ruling
In the recent decision, the Justices stated that
amiable composition is a ‘proceeding that ends
with an agreement or a contract, and which
has the effect of a transaction and therefore
does not have to be reasoned or explained
... [and] that it is a contractual proceeding
of auto composition5 notwithstanding the
intervention of a third party’.
We believe the Court’s statement is wrong
as a matter of law. Amiable composition is
arbitration. There are no negotiations (at
least formally before or with the arbitrators),
and the award issued by the arbitration
tribunal is final and mandatory.
Nevertheless, the Court espouses in the
new decision that ‘the reasons why it is. . . a
contractual mechanism of auto composition,
notwithstanding the intervention of the
arbitration tribunal (one or more arbitrators),
is because it is its own (‘sic’) decision, selfimposed by the parties (‘sic’)’.
Worse still, following the logic of the
justices, an arbitration in amiable composition is
permissible where the final document/award
does not contain any analysis of the evidence,
the parties’ arguments, or the basis for the
award. The issues can be solved de plano
without any explanation whatsoever (for the
complete reasoning is kept in the arbitrator’s
mind and is not set forth in a written
document). Such a decision is obviously
contra legem, as Article 1448 of the Code of
Commerce expressly provides that the award
has to (i) be made in writing and (ii) ‘state
the reasons upon which it is based’.
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The requirements set forth in Article 1448
are logical. It is one thing not to include
every step of legal reasoning that constitutes
the basis for the award, but it is a completely
different situation not to explain the basis of
award in any fashion whatsoever. Hence, the
early comments in the Court’s dictum that
the amiable compositeur does not have to set
forth the reasons for his award are at odds
with the final statements in the ruling that go
to great length to point out the importance
necessitated by the ‘general rule [that] an
award has to be rendered in writing, has to
be explained and has to be signed by the
arbitrators’. What are practitioners to do?
Conclusion
The only solace that one can take from the
present ruling is the comment that amiable
composition does not violate Articles 14 and 16
of the Constitution, confirming prior rulings
from the Court.6 Nevertheless, tremendous
uncertainty exists in the wake of the recent
ruling, and practitioners would be well
advised to counsel their clients accordingly.
Notes
1 For example, 14 IBA Arbitration News 44 (2009).
2 Amparo en revisión 131/2009, Talent Agency
Unlimited, 27 May 2009.
3 A ‘transaction’ differs from a settlement agreement
as it has a res judicata effect. See, Graham, La Ley de
MASC de Nuevo León (Mexico: Lazcano, 2007).
4 Article 1445 of the Code of Commerce.
5 Literal translation of ‘autocomposición’, meaning in the
Mexican legal language that the parties ‘compose’
by themselves (‘auto’) the solution to their dispute
(like a mediation), whereas ‘heterocomposición’ means
that another person, and not the parties, resolves the
controversy (like an arbitration).
6 Emilio Francisco Casares Loret de Mola y otros Amparo en
revisión 237/2004. Emilio Francisco Casares Loret de
Mola y otros, 28 April 2004. Unanimidad de cuatro
votos. Ausente: Humberto Román Palacios. Ponente:
Juan N Silva Meza. Secretario: Jaime Flores Cruz.
Amparo en revisión. Sindicato Heriberto. 12 June
1986. SJF. Informe 1986.36.

International Bar Association Legal Practice Division

LATIN AMERICA

Ecuador
Hernán Pérez
Loose
Coronel & Pérez,
Guayaquil/Quito
hperez@
coronelyperez.com

country developments

International arbitration by
the state: developments in
Ecuador

E

cuador’s Legislative Assembly has
recently passed two laws that include
provisions that may signal a friendlier
attitude towards international
arbitration. The laws follow a number of
harsh steps taken in the opposite direction1
and may be part of an effort to neutralise the
negative impact that the prior measures had
on foreign investment.
The Organic Code on Planning and Public
Finances
The first law, the Organic Code on Planning
and Public Finances (‘OCPPF’),2 came into
effect on 22 October 2010. It provides, inter
alia:
‘With the prior authorisation of the State
Attorney General, other jurisdictions
and legislations may be accepted for the
settlement of disputes or controversies
related to contracts entered into by the
State and entities or organs of the public
sector with governments, foreign public
and private entities.’3
The scope of the provision is significantly
broad in that it allows the government to
submit to disputes governed under the
jurisdiction of international arbitration
tribunals, as well as the jurisdiction of foreign
tribunals in general.
There has been some question as to
whether the fact that the provision is
included in a law dealing with public finances
implies that its application is intended to be
limited to financial contracts, such as those
concerning loans, bonds, etc. This should not
be the case, however, as under Ecuadorian
law there is a strong presumption that statutes
are to be read and interpreted by giving plain
meaning to the relevant terms. Distinctions
not set forth by the legislature should not
be read into a statute. Hence, where the
legislature does not set forth exceptions to
a statute’s application, the statute should
apply to all situations that fall within its
terms. While in the past the Government of
Ecuador has entered into contracts in which

it has accepted the law and jurisdiction of
foreign nations – most notably in the case of
international loans – the lack of a provision
akin to this new one in the OCPPF had been
the source of significant concern on behalf of
foreign counsel.
The Organic Code for Production,
Commerce and Investment
The second piece of legislation dealing with
international arbitration is found in the
Organic Code for Production, Commerce
and Investment (‘OCPCI’), approved by the
Assembly on 16 November 2010.4 That law
introduces a number of fiscal incentives to
encourage investments in certain areas of the
economy. Foreign investors whose proposed
investment complies with requirements set
forth in the OCPCI may sign ‘investment
contracts’ with the government and lockin the granted incentives for a period of 15
years. The new law further states that such
contracts may include a dispute resolution
clause providing for international arbitration
to resolve any disputes that may arise between
the state and the foreign investor.
Practitioners and investors should note,
however, that there are several steps that
must be exhausted before commencing
an arbitration. First, the foreign investor
must pursue administrative remedies under
Ecuadorian law. If the dispute is not resolved
through these remedies, then the parties must
engage in a 60-day period of ‘direct dialogues’.
If these efforts fail, both parties must mediate
the dispute within a period of three months
from the date on which direct negotiations
commenced. If mediation does not resolve
the dispute, then the foreign investor may
commence an international arbitration ‘in
accordance with treaties to which Ecuador is
a party’. Given this language, the government
will have to provide some clarification on
‘treaties to which Ecuador is a party’, since
the execution of an ‘investment contract’ is,
according to the OCPIC, open only to new
investments which are not presently protected
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by the surviving clauses of the bilateral
investment treaties that Ecuador has already
denounced or is in the process of denouncing.
The OCPIC further provides for mandatory
conditions to the arbitration procedure – the
applicable law must be the law of Ecuador,
the award cannot be based in equity, and
disputes concerning tax matters are excluded.
This last point may be problematic and must
be reconciled with the fact that the purpose
of signing an ‘investment contract’ is often
to take advantage of favourable tax benefits
provided by the investment.
There remains significant uncertainty
regarding the state’s participation in
international arbitration
Both pieces of legislation, including the
provisions on arbitration, were approved
by the Assembly at the request of President
Correa. The OCPPF provision seems to have
been adopted to appease doubts about the
legality of a number of arbitration clauses
the government had already agreed upon
with foreign investors in recent contracts.5
In the case of the OCPCI, the inclusion of
the international arbitration provision seems
to be part of a wider government effort
to minimise the impact that its decision
to denounce its BITs has had upon the
investment community. Yet, it is not clear if
the cumbersome procedure set forth in the
OCPIC will meet that goal.
Government officials have explained at
length that the current constitution does
not prevent the state from entering into
arbitration clauses, such as the one permitted
under the laws discussed in this article. Their
view is that the constitution bars signing
treaties containing arbitration procedures,
such as those found in BITs, but not signing
contracts that include such procedures for the
settlement of disputes.
Nonetheless, the government position
has been called into question by a series of
rulings issued by the Constitutional Court.
Those opinions were issued in response to a
request filed by the government as to whether
the BITs still in force were unconstitutional.
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While the Court found that the BITs violated
Article 422 of the Constitution,6 its holdings
went further than what the government may
have expected as the Court declared that
under the new constitution, the state cannot
submit itself to any jurisdiction not subject
to the control of the Constitutional Court.7
This prohibition would apply not only to
international tribunals established under
treaties, but also to those established pursuant
to private contracts.
Hence, questions and doubts exist
regarding whether the rulings of the
Constitutional Court will have an impact
on Ecuador’s new attitude regarding the
state’s participation in – and acceptance
of – international arbitration as a dispute
resolution mechanism.
Notes
1 These steps included the decisions to: (i) denounce
the ICSID Convention on 9 July 2009 (see Official
Register, No 632, 13 July 2009); (ii) denounce the
bilateral investment treaties with many developing
nations on 30 January 2008 (see Official Register,
No 452, 30 October 2008), arguing that their
arbitration provisions were incompatible with national
sovereignty; and (iii) once the new constitution came
into force, request that the Legislative Assembly
denounce 13 bilateral investment treaties on the
ground that their arbitration provisions were
incompatible with the 2008 Constitution.
2 See Official Register, No 306, Supplement, 22 October
2010.
3 See OCPPF, Fifth General Provision.
4 See Bill No 2010-135 at: www.asambleanacional.gov.
ec/tramite-de-las-leyes.html.
5 One example is a loan agreement using oil as
collateral entered into with some Chinese entities. See
Executive Decree No 466, Official Register, No 277, 13
September 2010.
6 So far, the Constitutional Court has ruled in favour of
the denunciation of BITs with Germany, the United
Kingdom, China, Finland, Sweden, the Netherlands
and France, on the ground that they are incompatible
with Article 422 of the Constitution. The Legislative
Power has approved and formally denounced only
two of these BITs (see Official Register, No 294, 6
October 2010). It is expected that more treaties will be
denounced now that the OCPIC has been approved.
7 See, for example, the ruling on the Germany BIT.
Constitutional Court Ruling No 023-10-DTI-CC,
Official Register Supplement, 249, 3 August 2010.
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Bolivia enacts a new constitution
After a long, controversial and at times even
violent process, a Constitutional Assembly
and then the Bolivian Congress approved a
new political Constitution – the ‘Plurinational
State of Bolivia’. The new Constitution came
into effect on 7 February 2009.1
The long and complex – at places even
contradictory – text is set forth in 411 Articles
as well as ten transition provisions. The new
Constitution ushers in a new era intended to:
‘leave in the past the colonial, republican and
neoliberal State…’ (Preamble).
It was the final piece of the nationalistic and
‘communitarian socialism’ project proclaimed
as the ideological goal of President Evo
Morales Aima. After receiving a slim majority
(53 per cent) of the vote in his first election in
2005, Morales obtained the support of nearly
two-thirds (65 per cent) of the vote in the 2009
election. He was inaugurated for another five
year term in January 2010, this time with the
full control of Congress, which he had not had
in his first term.
The government focuses on the
hydrocarbon industry and imposes
nationalistic measures
Among other nationalistic measures taken
during his first term in office, Mr Morales
formally decreed the nationalisation of the
Bolivian oil and gas industry. This action
followed the 2005 Law of Hydrocarbons,
approved prior to his first election win.2
The law, enacted during the term of thenPresident Carlos Mesa G, sought to impose
substantial changes in existing joint venture
agreements in the industry. Among the
changes were new terms and conditions
imposing a heavier and more burdensome
tax structure, even though the existing joint
venture agreements contained tax stability
clauses.
Not surprisingly, foreign international
oil companies which were affected by the
new terms and conditions, and which were
protected by bilateral investment treaties,
triggered mandatory good faith negotiation
periods – also referred to as ‘cool-down

periods’. However, negotiations failed to
progress during both Mr Mesa’s presidency
and, following his resignation, that of his
successor Mr Eduardo Rodriguez Belze.
The stalemate was broken when Mr Morales
took office in 2006. In May of that year, the
nationalisation decree3 forced the changes
in terms and conditions, and all companies
were required to sign new Operation
Agreements. In addition to higher taxes, the
Operation Agreements required, inter alia,
that all arbitration agreements provide for (i)
Bolivia’s substantive law to resolve disputes;
(ii) the seat of the arbitration to be in Bolivia;
and (iii) the ICC rules of procedure to
govern.
Forty-four companies acquiesced and
accepted the new rules. Partial nationalisation
of foreign ownership in the oil companies
followed as the Bolivian state oil company,
YPFB, took either full or majority control of
all companies.
In most cases, companies elected to enter
into out-of-court settlements. Others did
not. For the companies that did not settle,
there remains tremendous uncertainty as to
how their disputes will be resolved given the
changes in the 2009 Constitution.
The new Constitution contains several
articles and provisions that may
dramatically re-shape arbitration in Bolivia
First, Article 320 of the 2009 Constitution
provides that ‘every foreign investment
shall be subject to Bolivian jurisdiction, laws
and authorities, and no one may invoke an
exceptional situation or make a diplomatic
appeal to obtain more favorable treatment’.
Secondly, Article 366 is specific to the
hydrocarbon industry and provides that
‘all foreign companies conducting activities
in the hydrocarbon’ industry in the name
and representation of the state shall be
‘subject to the sovereignty of the State and
to the laws and authorities of the State’.
International arbitration, foreign courts and
foreign jurisdiction will not be recognised,
and foreign companies cannot seek recourse
through diplomatic channels.
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Thirdly, transitional provision Nine
mandates that ‘within a period of four years
from the election of the new Executive
Branch [end of 2009], the latter shall
denounce or ... renegotiate international
treaties which are contrary to the
Constitution’. The Bolivian Government has
started to undertake efforts in this regard as
demonstrated by its renegotiation efforts with
respect to certain BITs.
Discussion
Between the provisions in the new
Constitution and the mandatory provisions
in the Operation Agreements, there has been
considerable debate – albeit largely in private
– regarding new contracts in the hydrocarbon
industry, and the exact meaning and scope
of the applicable provisions in the new
Constitution and Operation Agreements.
Article 320
With respect to Article 320 of the 2009
Constitution, the prior Constitution contained
a similar provision. A key difference, however,
is that the new Constitution subjects foreign
investment to Bolivian ‘jurisdiction’, and not
just ‘Bolivian laws and authorities’ as provided
in the prior Constitution.
Though the prior Constitution did not
make any reference to arbitration, it was
generally accepted – and confirmed by rulings
of the Constitutional Court – that arbitration
awards issued under the Law of Arbitration
and Conciliation were constitutional. During
private debates concerning the hydrocarbon
industry, a view was expressed that only
courts enjoy ‘jurisdiction’ and not arbitration
tribunals. On this matter, however, despite
some dissenting opinions, it is widely accepted
that arbitration tribunals do have jurisdiction.
They do ‘administer’ justice although they
lack the full powers of the courts (which can
enforce judgments).
Article 366
Some have taken an extreme position and
asserted that the pronouncement against
‘international arbitration’ in Article 366
prohibits any ‘foreign element’ in arbitration,
ie, the seat must be in Bolivia, the governing
law must be Bolivian, and the tribunal
must be composed only of Bolivian lawyers.
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Notably, however, neither Bolivian Arbitration
Law nor local institutional rules require that
all tribunal members be Bolivian lawyers.
In fact, the Bolivian Law of Arbitration
and Conciliation4 follows the definition of
‘international arbitration’ in the UNCITRAL
Model Arbitration Law (for example,
contracting parties with domiciles in different
states, substantial performance outside of the
parties’ domiciles, agreement by the parties
that the subject matter of arbitration is related
to more than one state, etc).
Additionally, this extreme interpretation of
Article 366 would foreclose the possibility that
a domestic arbitration could be conducted
under ICC rules as the ICC is regarded
as a ‘foreign’ institution. Under such an
interpretation, only ‘Bolivian’ recognised
arbitral institutions apparently are acceptable.
It is clear under Bolivian law, however,
that the possibility of applying ICC rules is
available to parties and practitioners. The
application of ICC rules does not turn a
‘national arbitration’ into an ‘international
arbitration’. The ICC rules themselves
(Article 1) provide for such a possibility.
Indeed, the government weighed in on this
and has responded to the confusion. It passed
a specific decree (unnecessary under the
Arbitration Law) authorising YPFB to accept
foreign law or jurisdiction or international
arbitration when YPFB procures goods or
services abroad with non-Bolivian companies.
The future of arbitration
Within the foregoing framework, a debate is
brewing as to the broader effects of Article
320 on the current Arbitration Law. Whether
or not arbitration will be severely impaired
in Bolivia remains an open question. Despite
the amendments to the Bolivian Constitution,
a reasonable interpretation – not subject to
nationalistic views – could still provide room
for the development of arbitration.
Notes
1 Constitución Política del Estado, Official edition, Gaceta
Oficial de Bolivia, 7 February 2009.
2 Ley de Hidrocarburos No 3058, Official edition, Gaceta
Oficial de Bolivia, No 2749, May 2005.
3 Decreto Supremo de Nacionalización de Hidrocarburos
‘Héroes del Chaco’. Official Edition, Gaceta Oficial de
Bolivia, No 2883, 1 May 2006.
4 Ley de Arbitraje y Conciliación No 1770, 10 March 1997.
Official Edition, Gaceta Oficial de Bolivia, No 1997,
March 1997.

International Bar Association Legal Practice Division

LATIN AMERICA								 country developments

CHILE
Enrique Alcalde
Philippi Yrarrázaval
Pulido & Brunner
Abogados, Santiago
ealcalde@philippi.cl

Ricardo Riesco
Philippi Yrarrázaval
Pulido & Brunner
Abogados, Santiago
rriesco@philippi.cl

The close interplay between
domestic and international
commercial arbitrations
seated in Chile
‘We are well in the refuge – the 33’. This already
famous letter – raised from deep within
the earth – and the successful rescue of the
Chilean miners dramatically showed the
world that Chile has progressively become
very accomplished at handling complex tasks
in a sophisticated and professional manner.
This trend is not exclusive to Chile’s mining
industry. Indeed, the Chilean arbitration
community could equally deliver a letter to
all international arbitration practitioners
proclaiming that ‘arbitration is doing well in
Chile’.
Chile firmly supports arbitration as a
dispute resolution tool
Chilean law and jurisprudence have firmly
established a pro-arbitration environment.
Chilean courts have:
• embraced the globally-accepted principle
recognising the autonomy of the
arbitration agreement and the principle of
kompetenz-kompetenz;1
• enforced agreements to arbitrate;2
• limited the challenges against arbitral
awards issued in international arbitrations
seated in Chile to requests to annul or
to set aside, as provided in the 2004
Chilean Law on International Commercial
Arbitration (LICA);3
• properly applied grounds for annulment in
only a limited fashion;4
• recognised and enforced most, if not
all, final arbitral awards issued in other
jurisdictions;5 and
• refused to apply amparos (constitutional
remedies) to challenge arbitrators and/or
arbitral awards issued in Chile.6
Many arbitrations seated in Chile are
‘international’ even though appearing to
be domestic
Domestic arbitration has been well-accepted in
Chile for decades; most domestic commercial
disputes are resolved through arbitration

governed by provisions in the 1943 Code
of the Judiciary and the 1903 Code of Civil
Procedure.7 Despite the long-standing
acceptance and practice of domestic arbitration
in the Chilean legal community, there has
been some confusion about what constitutes
an ‘international’ arbitration, as some Chilean
arbitration practitioners continue to believe that
international commercial arbitrations are only
those that concern a transnational dispute, ie,
arbitrations arising out of multimillion dollar
commercial disputes between large foreign
companies, requiring foreign legal counsel,
the application of a foreign substantive law and
an arbitration seat located abroad, likely to be
Paris, Geneva or New York. This is not so; many
significant commercial arbitrations – involving
one or more Chilean companies, applying
Chilean substantive law and seated in Chile –
are, in fact, ‘international’.
Chilean procedural law – the LICA –
applies to international arbitrations
seated in Chile
The LICA governs international arbitrations
seated in Chile. Indeed, Chilean courts
have recently confirmed this, stating that
arbitrations seated in Chile are ‘international’
if they fall within the parameters set forth in
Articles 1(3) and 1(4) of the LICA, which
parameters are identical to those in the 1985
UNCITRAL Model Law on International
Commercial Arbitration.
In one decision, Benton & Knowles (No
1),8 the claimant asserted a constitutional
challenge (recurso de protección) to the
appointment of an arbitrator made by the
President of the CAM Santiago, Chile’s most
prestigious arbitral institution. The President
appointed the arbitrator as provided for
by the parties in the arbitration clause, but
further stated in the appointment letter that
the arbitration was subject to the LICA. The
claimant took issue with this, arguing that
the issue was ‘jurisdictional’ and had to be
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determined by the arbitrator himself (after
the parties had submitted their positions
on the issue to the arbitrator), and not by a
member of the appointing arbitral institution.
The Court of Appeals of Santiago rejected the
claimant’s challenge and ruled that the LICA
– a ‘procedural’ law – applied automatically
to any commercial arbitration seated in Chile
where the parties, as in this case, had their
places of business in different states at the
time the arbitration clause was executed, as
provided for in Article 1(3)(a) of the LICA.
In the second decision, Benton & Knowles
(No 2),9 the same claimant challenged the
decision – made by the arbitrator himself – to
conduct the arbitration pursuant to the LICA,
arguing that the LICA did not apply since it
had been enacted in Chile after the parties
had executed the arbitration clause. The
claimant asserted a remedy (recurso de hecho)
not recognised in the LICA, and the Santiago
Appeals Court rejected the challenge on that
ground. In addition, the Court reiterated that
the LICA is a ‘procedural’ law and as such it
applies whenever its terms are met, and even
where the LICA had been enacted after the
execution of the arbitration clause in question.
Both decisions of the Court of Appeals of
Santiago are based on the text of the LICA
and the Chilean Law of Retroactive Effects
of Laws (REL). Specifically, the Court relied
on REL Article 22, which provides, inter alia,
that all applicable laws in force at the time
of execution of a commercial agreement are
deemed incorporated into the agreement, and
Article 24 which provides that procedural laws
– like the LICA – apply in actum or de facto.
Parties may ‘transform’ a domestic
arbitration into an ‘international’
arbitration seated in Chile
Notably, the Santiago appeals court implicitly
found that parties are not permitted to opt out
of the LICA. That is, if an arbitration seated in
Chile qualifies as an ’international’ arbitration
according to LICA’s Article 1, parties are not
permitted to ‘transform’ it into a domestic
arbitration, ie, agree that it is ‘domestic’, in their
arbitration agreements.10 Conversely, parties are
allowed to state in their arbitration agreements
that an arbitration is ‘international’ even
where it concerns an agreement entered into
between Chilean companies only. Article 1(3)
(c) of the LICA specifically provides for this: ‘An
arbitration is international if: […] The parties
have expressly agreed that the subject-matter of
the arbitration agreement relates to more than
one country’. Practitioners should note that this
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may present a very helpful tool in circumstances
where the agreement containing the arbitration
provision is entered into by Chilean special
purpose vehicles. Indeed, foreign parent
companies not willing to subject their Chilean
special purpose vehicles to a non-predictable
domestic arbitration in Chile may opt to subject
their Chilean special purpose vehicles to
‘international’ arbitration if the conditions set
forth in the LICA are complied with.
In accordance with the LICA, the parties
must state in their arbitration agreement
(i) the reason why the arbitration agreement
relates to more than one country, and (ii)
that the arbitration has a ‘substantial foreign
connection’.11 Unfortunately, Chilean courts
have not yet articulated what the subject matter
of an arbitration agreement must concern
in order to meet the ‘substantial foreign
connection’ requirement set forth in the LICA.
However, there may be some guidance from
exequatur proceedings, where the Supreme
Court has repeatedly noted that it will look
to the following factors when determining
whether an agreement has a substantial foreign
connection: ‘[…] the nationality of the parties,
the domicile of the parties, the place where
negotiations are conducted, the place where
the agreement is executed, the place where the
obligations arising out of the agreement are
performed […]’.12
Irrespective of whether an arbitration
is domestic or ‘international’, there is
little procedural difference in how they
are conducted except for the challenges
available against the arbitral awards
Practitioners should be sensitive to these issues to
avoid taking any missteps in drafting arbitration
agreements. Failure to do so could result in
‘pathologic’ arbitration clauses which would
have to be addressed and resolved in the event
a dispute arose under the subject agreement.
Significantly, however, once an arbitration
commences, there is very little difference in the
manner in which domestic and international
arbitrations are conducted in Chile, as Chilean
jurisprudence has incorporated all of the
modern, globally-accepted arbitration principles
into its domestic arbitration practice.
Technically, there could be a material
difference at the post-award stage, as domestic
awards can be challenged on the grounds
that the award fails to comply with formal
requirements (recurso de casación en la forma) and
that the award misapplied or misinterpreted
applicable substantive law (recurso de apelación,
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recurso de casación en el fondo and/or recurso de
queja). The only means by which to challenge
international awards rendered in Chile,
however, is pursuant to a request to annul or
to set aside the award under Article 34 of the
LICA.13 As of now, there has been only one
decision, issued by the Courts of Appeal of
Santiago, adjudicating an Article 34 challenge,
which was rejected as it did not fall within the
strict, mainly procedural, grounds to annul or
set aside provided for by the LICA.14
Nonetheless, in domestic practice Chilean
parties typically waive their rights to challenge
domestic awards in their arbitration agreements.
Chilean courts have interpreted such waivers to
include all challenges except for the (i) recurso
de casación en la forma, in particular to challenge
the tribunal’s jurisdiction, and/or that the award
was rendered ultrapetita, ie, when the tribunal
acted outside the petitum, and (ii) recurso de queja,
a claim that the award was rendered with serious
abuse disregarding Chilean law. Additionally,
even when the parties have not waived their
rights to challenge awards, Chilean courts have
been very deferential to decisions taken by
arbitrators, only rarely setting aside awards.

2

3

4

5

6

Conclusion
Chile has a dual arbitration regime. Domestic
arbitration is governed by the provisions
contained in the Code of the Judiciary and
the Code of Civil Procedure. International
arbitration seated in Chile, in turn, is
governed by the LICA, which is identical
to the 1985 UNCITRAL Model Law on
International Commercial Arbitration.
While domestic and international arbitration
proceedings do not differ a great deal, the
nature and scope of the challenges theoretically
available against domestic and international
awards – which is much broader in domestic
arbitration – is a very significant matter to
consider when drafting arbitration agreements
providing for arbitrations seated in Chile.
Hence, it is very important for practitioners
to be aware of the provisions set forth in
Articles 1(3) and 1(4) of the LICA, as those
provisions are mandatory. Moreover, foreign
parties acting in Chile through Chilean special
purpose vehicles should study the LICA
carefully in the event they wish to provide that
any dispute with another domestic entity be
conducted as an ‘international’ arbitration.
Notes
1 LICA, Article 16(1). For domestic arbitrations, see
Sociedad Elizabeth Adauy y Compañía Limitada, Supreme
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Court, 6 October 1993; Chilectra Metropolitana,
Supreme Court, 5 April 1994; and Patricio Millas Ovalle
con Juez v 25° Juzgado Civil de Santiago, Supreme Court,
26 March 1996.
See, for example, Provimin v Danfoss Nessie Water
Hydraulics, 21st Civil Court of Santiago, 2 November
2007, Docket No 16361-2006.
See LICA Article 34 and Sociedad Darcy Masius Benton
& Knowles Inc (Chile) Limitada v Árbitro Miguel Otero
Lathrop, Court of Appeals of Santiago, 3 May 2006,
Docket No 88-2006; and Court of Appeals of Santiago,
23 July 2010, Docket No 2363-2010. Article 34 of LICA
is identical to the 1985 UNCITRAL Model Law on
International Commercial Arbitration.
Publicis Groupe Holdings BV v Árbitro don Manuel José
Vial, Court of Appeals of Santiago, 4 August 2009,
Docket No 9134-2007.
See Article 35 of the LICA, which terms mirror
those contained in Section V of the 1958 New York
Convention on the Recognition and Enforcement of
Foreign Arbitral Awards. Stubrin y Otros v Inversiones
Morice SA, Supreme Court, 11 January 2007, Docket
No 6600/2005; Gold Nutrition Industria e Comercio
v Laboratorios Garden House, Supreme Court, 15
September 2008, Docket No 6615-2007; Kreditanstalt
für Wiederaufbau v Inverraz Limitada, Supreme Court,
15 December 2009, Docket No 5228-2008; and Stemkor
UK Limited v Compañía Comercial Metalúrgica Limitada,
Supreme Court, 21 June 2010, Docket No 1724-2010.
Raúl Toro Anastassiou v Carlos Eugenio Jorquiera
Malschafsky, Court of Appeals of Santiago, 3 May 2006,
Docket No 88-2006.
See sections 222-243 of the 1943 Code of the Judiciary
and sections 628-644 of the 1903 Code of Civil
Procedure.
See note 6 above.
See note 3 above.
This is the consequence of the text of Article 1(3)
of the LICA, which is absolute: ‘An arbitration is
international if: […]’.
This was explicitly requested in the Presidential
Message dated 3 June 2003 sent to Congress
requesting the passing of the LICA. It stated: ‘[…]
Evidently, this recognition to the autonomy of the
will of the parties has its limits in the sense that an
arbitration could not be regarded as international if
it were not to have a foreign connection of a certain
relevance or if said decision were to infringe Chilean
public policy, as for example if the parties were
to agree to arbitrate matters relating to consumer
protection’. The ‘substantial’ foreign connection
requirement has also been recognised by the Supreme
Court in the case Marlex Limitada v European Industrial
Engineering, 28 July 2008, Docket No 2026-2007.
Kreditanstalt für Wiederaufbau v Inverraz Limitada,
Supreme Court, 15 December 2009, Docket No 52282008; and Stemkor UK Limited v Compañía Comercial
Metalúrgica Limitada, Supreme Court, 21 June 2010,
Docket No 1724-2010.
See note 3 above.
Publicis Groupe Holding BV and Publicis Groupe
Investments BV. V Arbitrator MJ Vial, Court of Appeals of
Santiago, 4 August 2009, Docket No 9134-2007.
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The Draft of the Federal
Arbitration Law of the United
Arab Emirates

126

Introduction: consolidating the UAE as a
regional hub for arbitration

The arbitration agreement: some mixed
feelings

The current draft arbitration law (the
‘Draft’),1 even though not yet ratified and
subject to minor amendments, will most likely
replace Articles 203 to 218 of the Federal
Civil Procedure Law of the United Arab
Emirates (UAE)2 presently in force: no code,
or any standalone body of rules governing
arbitration, is thus expected to emerge from
the current reform. The Draft shall apply to
all arbitrations conducted pursuant to UAE
(procedural) law, with the notable exception
of those carried out ‘under the auspices’ of
the Dubai International Financial Centre
(‘DIFC’), which has become a jurisdiction of
its own within the UAE.3 The Draft is largely
inspired by the Egyptian arbitration law.4 It
may be worth remembering that the Egyptian
law itself was based on the UNCITRAL Model
Law,5 even though it did not follow it entirely
and was tailored to the Egyptian legal system.
By the same token, the Draft adapts the
Egyptian model in order to both improve it
and adapt it to the UAE reality. The purpose
of the Draft is to encourage international
trade and investment in the UAE, as the Draft
is part of an overall effort to update trade
legislation, secure more sustainable economic
growth and further the country’s declared
objective of building a recognised seat able
to welcome regional as well as international
arbitrations. Since the UAE is now a signatory
to the New York Convention,6 the Draft is
aimed at further facilitating the enforcement
of foreign awards, as well as at better framing
any annulment risk related thereto. Before
getting into the specifics of the arbitration
agreement, the arbitral proceedings and the
award, it may be noteworthy to mention as
a preliminary remark that the beginning of
the Draft deals with general provisions and
has attempted to define from the outset what
is international arbitration (by combining,
interestingly, both legal and economic
criteria) and commercial arbitration (by
providing a non-comprehensive list of
examples of commercial transactions).

Autonomy of the arbitration clause
The Draft has adopted the principle of the
autonomy of the arbitration clause.7 Pursuant
to this principle, the fate of an arbitration
clause will be independent from that of the
main contract. If the contract is found to be
null or void, it should not affect the validity
of the arbitration clause, which would still
be applicable. Yet, if the Draft clearly covers
jurisdictional challenges related to the nullity
or termination of the contract, it has not
gone as far as to cover cases related to its
existence. Also, another provision (Article
15; see the below section covering the role
of state courts) recalls that state courts
remain competent in case they find that the
agreement is void, inoperative or incapable of
being performed.
Symmetrically, and as a direct consequence
of the principle of severability, an arbitral
tribunal has, according to the Draft,
competence to rule on its own competence.8
The Draft is more explicit in this regard than
the UNCITRAL Model Law. This principle,
commonly known as that of competencecompetence, means that the arbitral tribunal
has jurisdiction to settle any challenge by the
parties to its own jurisdiction. This includes
challenges to the existence, validity or scope
of the arbitration agreement. This challenge
must, however, be submitted before the
review on its merits; otherwise parties are
considered to have waived their rights in
this regard. Such a challenge to arbitrators’
jurisdiction must be submitted within a time
limit which could either be agreed upon by
the parties or determined by the arbitral
tribunal.9 When the arbitral tribunal hears the
challenge, the parties may no longer submit
the challenge to local courts before the end
of the proceedings. This welcomed provision
aims to circumvent parties’ dilatory tactics.
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Authority
The Draft falls short of most practitioners’
expectations as it fails to ‘cure’ a rather
formal requirement in the current version
of the law, namely that a signatory to an
agreement including an arbitration clause
must be specifically authorised to enter into
such agreement. Such a provision is often a
source of dilatory tactics benefitting some
parties wishing to challenge the jurisdiction
of an arbitral tribunal. This has also led to
questionable decisions by Emirati courts
as well as a degree of unpredictability and
legal insecurity in this area.10 It is regrettable
indeed that the lawmakers have not seized the
occasion to ease this formalistic requirement
and thus avoid unnecessary disputes
over the validity and effectiveness of the
arbitration agreement, especially when it has
simultaneously acknowledged the autonomy
of the arbitration clause.
The proceedings: an indisputably
improved framework
Appointment of the arbitrators
The Draft has introduced a new provision on
this point: absent any agreement between the
parties – and if the centre fails to act in that
respect in case the arbitration is institutional
– state courts will proceed with the said
appointment. There is one caveat though, if
the arbitration is international: if indeed the
parties are free to determine the nationality
of the arbitrators to be appointed,11 nothing
is said about the gender of the arbitrators,
contrary to the model Egyptian law from
which it derives, which may lead one to think
that no liberty is here given to the parties in
that respect. It may be worth remembering
that, in the UAE and other Arab jurisdictions,
Sharia always remains an alternative source
of law, in the absence of any applicable civil
rules12 and, as the possibility to appoint a
woman as an arbitrator remains seriously
questioned under Sharia, the same question
could arise under the new Draft.
Seat of arbitration
The Draft recognises the parties’ freedom to
choose the seat of arbitration.13 This provision
applies to both national and international
arbitrations. The proceedings can be held in
the UAE or abroad. If the parties fail to agree
on the seat of arbitration, the arbitral tribunal,
after taking into account the circumstances

of the case, is empowered to make such a
choice. It is unclear whether the choice of
the seat of arbitration to be made by the
arbitral tribunal is a simple geographical
choice to accommodate the parties or rather
one that bears some legal implications. The
construction of such a provision will depend
on how UAE courts will apply it, once the
Draft is enacted. If the Draft is enacted, the
arbitral tribunal would have been granted
considerable power since the choice of the seat
will determine, inter alia, the rules applicable
to the challenge of any subsequent award.
Role of the courts
The Draft has attempted to clarify and
rationalise the role given to the judiciary in
the arbitration process, which is certainly
a step in the right direction. As regards
geographical jurisdiction, the first court
hearing the dispute in a domestic arbitration
will retain jurisdiction. In the case of an
international dispute, the relevant court is the
Abu Dhabi Court of Appeal, unless the parties
agree otherwise. The Draft also provides that,
prior to the commencement of an arbitration,
federal courts should declare themselves
incompetent to rule on disputes governed
by an arbitration clause.14 During the
arbitration proceeding, the arbitral tribunal
(or a party) may apply to state courts to order
conservatory measure, impose a penalty on a
witness who has failed to attend the hearing
or has refused to swear or answer questions,
order third party disclosure of documents and
more generally assist in procuring evidence.15
But unfortunately, on these evidentiary
issues too, and despite the negative echo
that resulted from the Bechtel16 precedent
requiring a witness in an arbitration to swear
before God (as for judicial oaths), the Draft
has failed to clarify (and liberalise) once and
for all the formal conditions under which a
witness may testify in an arbitration.17
The arbitral award: a step backward?
Form and content of the award
Classically, the Draft requires18 that any
arbitral award be in writing, be signed by the
arbitrators and incorporate the text of the
arbitration agreement. The award is required
to contain a summary of each party’s case,
a list of the documents relied upon by the
parties and the reasoning on which the
award is based. If it is expressly stated that
the signature requirement will apply to the
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majority of a tribunal, it seems also that this
formality continues to apply to the entirety
of the document containing the award. The
Draft also requires the arbitral tribunal to
render its award within six months of the date
the first hearing was held,19 unless the parties
have agreed otherwise in the arbitration
agreement. Either parties or the tribunal itself
can apply to the competent court to extend
such time limit.

MIDDLE EAST

applicable under the current provisions of
the UAE Code of Civil Procedure: the initial
agreement containing the arbitration clause
should now suffice. It should be noted that if
the order granting or refusing enforcement
is challenged, no ground is specified in the
Draft, which will thus require reference to the
New York Convention to which the UAE has
recently adhered.
Conclusion: a nuanced balance

Annulment and appeal
Although this point may still evolve before
the Draft is enacted, the Draft currently
provides that parties cannot waive in advance
their right to request that an award be set
aside. Such agreement (not to set aside the
award) will not preclude the parties’ right
to file an application to set aside the award
before the competent court. The appeal of
an award remains inadmissible under the
Draft. An application to set aside the award,
however, is possible, and must be made at the
time the award is submitted for certification
to the competent court. Quite surprisingly,
whereas there are only three grounds for
annulment under the current law,20 the Draft
contemplates no fewer than nine grounds for
annulment21 which are nonetheless in line
with international standards. Yet, two grounds
deserve further attention as they constitute
a drawback compared with the current law:
(i) the fact that the award was set aside in its
country of origin (which may appear awkward
as that country is necessarily the UAE, if
the award is rendered therein); and (ii) as
a standalone ground, the court’s ability to
vacate the award ex officio if it conflicts with
UAE’s public policy (a very tenuous concept
indeed). However, the Draft also contains
a new, favourable provision, namely that
an action for annulment does not stay, in
principle, the enforcement of the award.
Enforcement
The same court will be competent both
to recognise and enforce the award. The
recognition petition must be accompanied
by a list of documents in order to be
enforceable, such as the original award, a
copy of the arbitration agreement, a certified
translation if the award is not in Arabic and a
copy of the docket confirming deposit of the
award with the court. The Draft appears to
have put aside the problematic requirement
of the ‘arbitration deed’ which is still
128

The Draft has incorporated many aspects
of the UNCITRAL Model Law, with some
significant inspiration from the Egyptian
Arbitration Law provisions, while maintaining
other provisions from the existing law. All
in all, given the UAE’s aim to become an
internationally recognised arbitration seat, it
would have been more coherent and aligned
with such an objective to enact a law further
limiting the involvement of national courts
as well as taking a much less formalistic
approach on various aspects of arbitration law.
It remains to be seen how the courts will apply
the Draft once it is enacted. Their willingness
to favour, or not, arbitration is likely to be
critical to the perception international users
will have of the UAE as a pro-arbitration
jurisdiction. As is often the way in these cases,
a new arbitration law, however well prepared
and nicely crafted it might have been, is of
little help if it is not largely supported by the
judiciary.
Notes
* PhD, LLM; Esq (Beirut, Paris); Of Counsel, Orrick
(Paris); the author wishes to thank Miss Jennifer
Kayrouz for her help in the drafting of this article.
1 See the full text available in the International Journal
of Arab Arbitration, Vol 2, No (1) 2010, p 291, with a
commentary by Abdul Hamid El Ahdab on p 53.
2 Issued by Law No 11 of 1992, as amended.
3 As per the new Arbitration Law No 1/2008 of the
DIFC enacted in September 2008.
4 Law No 227 of 1994 Promulgating the Law
Concerning Arbitration in Civil and Commercial
Matters.
5 Model Law on International Commercial Arbitration,
dated 21 June 1985, as issued by the United Nations
Commission on International Trade Law.
6 Ratified by the UAE according to the Federal Decree
No 43 of 13 June 2006 and entered into force on 19
November 2006.
7 Article 11, paragraph 4 – which says that ‘the
arbitration clause should be treated as an agreement
independent from the other terms of the contract’ –
is inspired by Article 23 of the Egyptian Law.
8 Article 23, §1.
9 Article 29.
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10 See, for example, Dubai Cass Court, 12 October 2008,
in Revue de l’arbitrage, p 357, with a commentary by
R Chaaban & K Nassif
11 Save apparently when the court itself proceeds
with the appointment of the sole arbitrator or the
chairman of the tribunal in lieu of the party(ies)
(Article 18-3).
12 See, K Nassif and G Blanke, ‘Litigating in the UAE:
initial guidance’, In House Lawyer, December 2009,
Issue #176, p 67.
13 Article 27.
14 Article 15 (‘unless the courts find that the agreement
is void, inoperative or incapable of being performed’).
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15 Article 36 and 37.
16 Dubai Court of Cassation, Case No 503/2003, 15 May
2005, International Bechtel Co. Ltd v The Department of
Civil Aviation of the Government of Dubai.
17 Article 32, §4: ‘the testimony of witnesses and experts
shall be made under oath’.
18 Article 42.
19 Article 44 §1.
20 Article 216 of the CPC, which roughly relates to the
arbitration agreement, the constitution of the tribunal
and the conduct of the proceedings.
21 Article 53.

A jurisdiction within a
jurisdiction: the DIFC as an
arbitral seat
Introduction: the arbitration regime of the
DIFC
An interesting feature of the legal regime
of several Middle Eastern countries is the
advent of ‘a jurisdiction within a jurisdiction’,
a concept developed in an attempt to attract
international business and investment on the
basis of certainty and a familiar legal system.
The Dubai International Financial Centre
(‘DIFC’) is a financial free zone, located in the
Emirate of Dubai (known as ‘offshore’ and
‘onshore’ Dubai respectively). In spite of its
geographical location in the centre of a civil
law jurisdiction, the DIFC is an autonomous
common law jurisdiction, empowered,
pursuant to UAE law, to create its own legal
and regulatory framework for all civil and
commercial matters. The language of the
supervisory court, the DIFC Court,1 is English.
The DIFC Arbitration Law 2008 (the
‘Arbitration Law’), which is modelled on
the UNCITRAL Model Law, entered into
force in 2008. Pursuant to this law, there
is no requirement for parties to have any
connection with the DIFC in order for an
arbitration to be seated in the jurisdiction.2
Following the accession of the UAE to
the New York Convention in 2006, any
arbitral awards rendered in the DIFC will
be enforceable in the 145 states party to
the Convention subject to the limitations
specified in its Article V.3 Further, awards
rendered in the DIFC are enforceable in

onshore Dubai (and thereafter the UAE)
without any further review by the Dubai
courts, provided the award has been
translated into Arabic and is ‘appropriate
for enforcement’.4 To date there has been
no judicial guidance as to the meaning of
‘appropriate for enforcement’.
In February 2008, the DIFC inaugurated
the DIFC-LCIA Arbitration Centre (the
‘Centre’), which is the product (as the name
suggests) of a joint venture between the
London Court of Arbitration (LCIA) and the
DIFC. The DIFC-LCIA Arbitration Rules (the
‘Rules’) are closely modelled on the LCIA
Arbitration Rules. The Centre functions with
the assistance of the LCIA Secretariat with full
access to its expertise and general systems.
The LCIA Court is the final authority on the
proper application of the Rules.
In light of these developments and its
geographical location, the DIFC is likely to
be viewed as an attractive seat of arbitration,
whether as a neutral seat for two non-UAE
parties or for disputes involving one or more
UAE parties. However, given the DIFC’s
unique position as a second jurisdiction
within the Emirate of Dubai, and further to
a judgment rendered by the (as he then was)
Deputy Chief Justice of the DIFC Courts,
Michael Hwang, in July 2009, parties wishing
to choose the DIFC as the juridical seat of their
arbitration should be reminded of the need to
express their intention in specific terms.
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Claim No CFI 011/2009
The dispute resolution mechanism
designating ‘the DIFC-LCIA rules of
arbitration applicable to the Dubai
International Financial Centre’ and the
place of arbitration as ‘Dubai’
In July 2009, the DIFC Court of First Instance
considered whether the seat of an arbitration
was ‘onshore’ Dubai or the DIFC, pursuant to
an arbitration clause which specified: (i) the
applicable law as the ‘laws of the Emirate of
Dubai’; (ii) any dispute (following a period
for amicable settlement) to be resolved
through arbitration conducted in accordance
with ‘the DIFC-LCIA rules of arbitration
applicable to the Dubai International
Financial Centre’; and (iii) the ‘place’ of
arbitration as ‘Dubai’. The case in question,
Amarjeet Singh Dhir (Mr Dhir) v Waterfront
Property Investment Limited (WPIL) and Linarus
FZE (Linarus) (collectively, the ‘Respondents’)
(Claim No CFI 011/2009),5 is the first case
heard by the DIFC courts in connection
with the Arbitration Law and the Centre and
therefore merits consideration. The decision
highlights the importance of parties making
clear their intentions regarding the arbitral
seat.
The facts before the court were as follows:
Mr Dhir had purchased property from WPIL
pursuant to a Memorandum of Agreement
(‘MOA’) dated 5 September 2008. Mr Dhir
alleged he entered into the MOA based
on certain misrepresentations made by the
Respondents’ authorised representatives.
The alleged lack of jurisdiction of the DIFC
Court because the ‘place’ of arbitration is
‘the Emirate of Dubai’, ie, ‘onshore’ Dubai
On 22 April 2009, Mr Dhir applied to the
DIFC Court, ex parte, for a freezing order,
which was granted on the same day. The
Respondents applied to discharge the
freezing order, challenging the jurisdiction
of the DIFC Court to award interim measures
on the basis that it was not the court of the
arbitral seat: the language of the dispute
resolution clause referred to the ‘place’ of
arbitration as ‘the Emirate of Dubai’, which
meant ‘onshore’ Dubai. The Respondents
argued that the ‘place’ of the arbitration was
a reference to the seat rather than just the
location of the arbitration, as the logical order
and completeness of the dispute resolution
clause made it ‘improbable’ that the parties
had failed to consider an issue as important
130
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as the arbitral seat. The word ‘place’ should
therefore be given its ‘conventional arbitral
meaning’. According to both Dubai and DIFC
law, the DIFC Court’s jurisdiction to issue a
freezing order must be established by means
of a connection to the DIFC.6 As the DIFC
was not the arbitral seat, a connection was
required in order to allow the DIFC Court
to award interim measures in a ‘foreign’
arbitration.
The counter-argument: the ‘place’ of
arbitration is simply a reference to the
geographic location of the arbitration
rather than to its juridical seat
Mr Dhir agreed that the DIFC Court’s
jurisdiction to grant a freezing order could
only derive from a connection with the DIFC.
However, he alleged that the reference to the
Emirate of Dubai in the dispute resolution
clause referred simply to the geographic
location of the arbitration rather than to its
juridical seat. He argued that the seat of the
arbitration was determined by the default
position set out at Article 16.1 of the Rules:
‘The parties may agree in writing the seat
(or legal place) of their arbitration. Failing
such a choice, the seat of the arbitration
shall be the Dubai International Financial
Centre […].’
As the DIFC was the seat of the arbitration,
the DIFC Court could award interim measures
pursuant to Articles 15 and 24(3) of the
Arbitration Law which grant the DIFC Court
the same power to award interim measures in
arbitral proceedings as it would have during
court proceedings.
The decision: what was the intention of
the parties when drafting the dispute
resolution clause?
Justice Hwang stated that the requisite
connection necessary to grant the DIFC
Court jurisdiction to award interim measures
in an arbitration could only be established
by ‘jurisdiction [granted] in accordance
with DIFC Laws and Regulations’.7 Justice
Hwang therefore looked to Articles 15 and
24(3) of the Arbitration Law as invoked by
the applicant to see if they provided this
connection. He decided this was only the
case in respect of arbitrations seated (ie,
the juridical seat), but not simply physically
located, in the DIFC.8
In light of the parties’ opposing positions
regarding the meaning of the phrase ‘the
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arbitration shall take place’ in Dubai, Justice
Hwang considered the intention of the
parties when drafting the MOA. This he
deemed a question of objective contractual
interpretation. He first noted the fact that
the Centre’s model clause equated the
concepts of ‘seat’ and ‘legal place’. One
would presume this was partly to distinguish
the terminology of the Arbitration Law and
to highlight the difference between the
parties’ inclusion of the word ‘place’ rather
than a reference to ‘legal place’ or ‘seat’. He
stated: ‘The choice of the seat could have
been clearer if the Parties had specified
whether the applicable arbitration law was
to be that of Dubai or the DIFC…’.9 Having
drawn this distinction openly acknowledging
that the parties may not have chosen a seat,
it is somewhat surprising that Justice Hwang
did not attach more weight to the fact that,
uniquely, a default seat exists under Article
16.1 of the Rules.
Ruling: the parties intended to seat the
arbitration in ‘onshore’ Dubai rather than
‘offshore’ DIFC
Ultimately, Justice Hwang ruled that the
parties intended to seat the arbitration in
‘onshore’ Dubai rather than ‘offshore’ DIFC.
In making this decision, he concluded,
first, that there was a close connection
with ‘onshore’ Dubai, but no significant
connection with the DIFC based upon the
following: (i) the governing law was the
law of Dubai, and the subject matter of the
contract was located in Dubai; and (ii) as
made clear by the Centre’s model clause,
there is no automatic link between the Centre
as administering authority and the DIFC as a
seat, ie, parties are free to choose the Centre
as the administering authority with a seat
outside the DIFC.10
Secondly, the MOA referred to Dubai in
several places, and in the dispute resolution
clause referred specifically to the DIFC. The
parties were therefore ‘not strangers’ to the
idea of different jurisdictions within the
Emirates and could have specified the DIFC
as the seat had this been their intention.
‘The DIFC is within the Emirate of Dubai but
the two terms are clearly not synonymous or
interchangeable’.11
Justice Hwang’s logic in interpreting the
‘intention’ exhibited by the different tenets of
the dispute resolution clause is not altogether
clear. The choice of arbitral institution is
not conclusive as to the seat (for the simple

reason that the major arbitral institutions can
administer arbitrations with any lex arbitri),
but nor is the location of subject matter or the
governing law. Parties will often choose a lex
arbitri that differs from both the location of the
assets to be enforced against and the governing
law for a variety of reasons, including, for
example, neutrality, how ‘arbitration friendly’
a jurisdiction is perceived to be, the availability
of interim measures, whether or not a state is
a signatory to the New York Convention, etc.
Equally, parties will often choose the location
of the chosen arbitral institution as the seat,
for example Paris in case of an International
Chamber of Commerce (‘ICC’) arbitration,
or London for an LCIA arbitration.12 As noted
above, the default seat of the Centre is the DIFC
pursuant to the Rules.
Conclusion
Deputy Chief Justice Hwang made his
ruling based on his interpretation of the
parties’ intention, which, he concluded, was
sufficiently clear in designating ‘onshore’
Dubai over the DIFC in spite of the parties’
choice of the Centre to administer their
arbitration. While the judge was right
in stating that there is no symbiotic or
inexorable link between choosing the Centre
and the DIFC as a seat of arbitration, the
unique set up of the DIFC and the choice
of a default seat under the Rules should
have perhaps merited further consideration.
Justice Hwang’s warning to the parties was,
however, explicit:
‘The moral of this case is that, if parties
want the DIFC Arbitration Law to apply and
the DIFC Court to have jurisdiction over
an arbitration, they should expressly select
the DIFC as the seat in their arbitration
agreement’.13
This is an important lesson for parties wishing
to opt into the DIFC. Parties desiring to
seat their arbitration in the DIFC should be
aware of the position of the DIFC Court: that
parties must expressly state their intent as to
the seat, and should their choice of seat be
ambiguous, the nomination of the Centre
as the arbitral institution (despite the Rules’
inclusion of a default seat in the absence of
party designation) will not be a decisive factor
in a jurisdictional challenge.
Notes
* Reza Mohtashami is a partner and Merryl LawryWhite is an associate based in the Dubai office of
Freshfields Bruckhaus Deringer LLP. The views
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expressed herein are the authors’ own and do not
reflect those of Freshfields Bruckhaus Deringer LLP.
The DIFC Court was established under Dubai Laws
Numbers 9 (in respect of the Dubai International
Financial Centre) and 12 (in respect of the Judicial
Authority at Dubai International Financial Centre)
of 2004. A Dubai judgment is enforceable across
the Emirates pursuant to the Federal Law No 11 of
1973 Regulating Judicial Relations between Member
Emirates in the Federation.
The Arbitration Law (DIFC Law No 1 of 2008)
repealed DIFC Law No 8 of 2004 (the previous
arbitration law in the DIFC).
As of 26 December 2010, the New York Convention
will be binding on 146 states.
Article 7 of Law No 12 of 2004 states:
‘[…] (2) Should the subject of execution fall outside
the Centre [the DIFC], judgments, awards and orders
issued by the Courts and Arbitral Awards ratified by
the Courts shall be enforced by an executive judge
at the Dubai Courts, subject to the following: (a) the
judgment, award or order is final and is appropriate
for enforcement; and (b) the judgment, award or
order has been translated into Arabic.
(3) The executive judge at Dubai Courts has no
jurisdiction to review the merits of a judgment, award
or order of the Courts.’
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5 Amarjeet Singh Dhir v Waterfront Property Investment
Limited and Linarus FZE (Claim No CFI 011/2009),
Grounds of Decision of 8 July 2009 (the ‘Decision’),
available at: http://difccourts.complinet.com/en/
display/display_plain.html?rbid=2725&element_
id=3948&record_id=4295&print=1.
6 The Decision, paragraphs 40-50.
7 Article 19(1)(d) of DIFC Law No 10 of 2004.
8 Article 7 of the Arbitration Law reads: ‘(1) Parts 1 to
4 and the Schedule of this Law shall all apply where
the Seat of the Arbitration is the DIFC; (2) Articles 14,
15, Part 4 and the Schedule of this Law shall all apply
where the Seat is one other than the DIFC’. Article 24
falls within Part 3 of the Arbitration Law.
9 The Decision, paragraph 84.
10 The Decision, paragraph 85.
11 The Decision, paragraph 87.
12 Pursuant to Article 16.1 of the LCIA Rules, the
default seat is London, ‘unless and until the LCIA
Court determines in view of all the circumstances,
and after having given the parties an opportunity to
make written comment, that another seat is more
appropriate’.
13 The Decision, paragraph 92.

Enforcement of foreign
arbitral awards in Egypt:
exequatur requirements
between law and regulation –
mitigating the risks

E

gypt has a longstanding arbitration
tradition, and is a signatory to
the New York Convention on the
Recognition and Enforcement
of Foreign Arbitral Awards (1958) (the
‘Convention’), which was ratified by Egypt on
8 June 1959 without making any reservation.
The Convention does not determine the
rules of jurisdiction and procedure under
which an award must be recognised or
enforced. It merely states in Article (III)
that ‘each contracting state shall recognize
arbitral awards as binding and enforce them
in accordance with the rules of procedure of
the territory where the award is relied upon.’
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Furthermore, Article (III) provides that states
may not impose ‘substantially more onerous
conditions or higher fees or charges on the
recognition or enforcement of arbitral awards
to which this Convention applies than are
imposed on the recognition or enforcement
of domestic arbitral awards.’
Accordingly, when applying for an
enforcement/recognition of a foreign
arbitral award, the courts would apply the
provisions of the Convention. The domestic
law governing the enforcement/recognition
procedure would only intervene to settle
the questions that the Convention itself has
delegated to domestic rules of procedure
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in the country where the enforcement/
recognition of the award is being sought.
Nevertheless, Article VII of the Convention
provides, in pertinent part, that its provisions
do not ‘deprive any interested party of any
right he may have to avail himself of an
arbitral award in the manner and to the
extent allowed by the law or the treaties of
the country where such award is sought to
be relied upon’. Accordingly, if and when
the national conditions for enforcement/
recognition of foreign arbitral awards are
more favourable to the prevailing party, the
latter may pursue enforcement/recognition
in accordance with the applicable national
norms. To that effect, concerned parties and
Egyptian courts normally apply the provisions
of the Egyptian Arbitration Law No 27 of 1994
(the ‘Arbitration Law’) to the recognition/
enforcement of arbitral awards, both
foreign and domestic, based on the general
perception that its required procedures and
conditions are less stringent and/or more
favourable for recognition/enforcement of
arbitral awards than those of the Convention.
Under the Arbitration Law, which is
inspired by the UNCITRAL Model Law
on International Commercial Arbitration
(the ‘Model Law’), the principal and
relevant provisions governing recognition/
enforcement are Articles 47, 56,1 and 58.2
With respect to foreign and/or international
arbitral awards, the jurisdiction to render
such an exequatur is generally vested with
the President of the Cairo Court of Appeal
or with any judge thereof delegated by the
President of the Court.3
According to Article 47, the party seeking
enforcement/recognition and in whose favour
the arbitral award has been rendered must
deposit with the clerk of the competent court
the original award or a signed copy thereof in
the language in which it was rendered, or an
Arabic translation thereof authenticated by the
competent authority if it was issued in a foreign
language. The court clerk shall then evidence
such deposit in a ‘minutes of deposit’ (a type
of procès-verbal) and each of the parties may
obtain a copy thereof.
In this context, the Minister of Justice
has recently issued two decrees, in 2008
and 2009, regulating the procedure of
deposit of arbitral awards for the purpose of
enforcement/recognition in accordance with
Article 47. Owing to the fact that such decrees
have been heavily debated and challenged
for being ultra vires, the present article aims
at scrutinising such decrees and their impact

on the recognition/enforcement of arbitral
awards in light of a decision rendered by the
Cairo Court of Appeal in September 2010.
Regulating the deposit of arbitral awards
in Egypt: a critique
On 21 September 2008, the Minister of
Justice issued decree No 8310 under the
title ‘Regulating the Deposit of Arbitral
Awards in Accordance with Article 47 of the
Egyptian Arbitration Law No 27 of 1994’ (the
‘Decree’).
The Decree included seven Articles, out of
which only four are pertinent to regulating
the deposit of arbitral awards.4 The analysis
below shall be limited to the provisions that
raise serious legal concerns and which may
adversely impact the recognition and/or
enforcement of arbitral awards in Egypt.
On such account, the most controversial
Articles are 3 and 4(1). Article 3 merely
regurgitates, with a slight variation,5 what
Article 58(1) of the Arbitration Law states,
that is: ‘an exequatur application shall not be
admissible unless the period prescribed for
filing a nullity action to set aside the arbitral
award has lapsed (ie, ninety (90) days after
the notification of the arbitral award to the
other party)’.
It is worth noting that the application of
both Articles 3 and 58(1) to foreign awards
is questionable. Whilst both Articles do not
explicitly distinguish between domestic and
foreign awards, the latter are not subject to
any nullity action before Egyptian courts, and
thus may not be vacated in Egypt unless the
parties have initially opted for the application
of the Arbitration Law as their lex arbitri.
With respect to foreign awards, Egyptian
courts do not, save for cases where the parties
have initially opted for the application of the
Arbitration Law as their lex arbitri, retain
primary jurisdiction to set aside foreign
arbitral awards.
It is submitted that this oversight or
misapplication was neither foreseen nor
intended. This is supported by the fact
that Article 1 of the Arbitration Law, which
determines its scope of application states,
without prejudice to the international
conventions ratified by Egypt, that the
Arbitration Law governs arbitral proceedings
conducted in Egypt or proceedings taking
place abroad but subject to the Arbitration
Law solely by virtue of the parties’ mutual
agreement. Thus, it was not foreseen that the
provisions of the Arbitration Law, including
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those pertaining to vacating the award, would
be applicable to foreign arbitral awards. This
transpired only when foreign awards became
enforceable or recognisable pursuant to the
Arbitration Law as previously mentioned.
Such a view is further fortified by the fact
that the raison d’être of the general restrictive
approach adopted by the Decree was to restrain
fraudulent practices with respect to domestic
arbitral awards in the context of real estate and
family law, as can be seen from Article 4(1),
which provides a list of non-arbitrable disputes.
With respect to Article 4(1), the Decree
surprisingly states that the ‘Arbitration
Technical Bureau’ at the Ministry of Justice
shall be solely vested with the authority to
decide the acceptance or rejection of an
application for deposit of the arbitral award,
which is an indispensable prerequisite to
the exequatur application as previously
mentioned. Moreover, it is stated that prior
to accepting the deposit of the award, the
Technical Bureau must verify the following:
• the award does not contravene public
policy and morality;
• the award does not pertain to a right in rem
over real property, its possession, delivery,
title authentication, or division, and/or does
not, in any way, relate to real property;
• the award does not pertain to personal
status or domestic and family relations;
• the award does not pertain to criminal law
issues;
• the award is not an award by consent in
relation to any of the above mentioned
matters; and
• the award does not deal with matters
incapable of being settled.
That said, it seems manifest that the validity of
the Decree is jeopardised and susceptible to
the following criticisms:
• First, the Decree bestowed upon a nonjudicial administrative bureau a judicial
function, which adversely affects, and in
fact confiscates, the competent court’s
jurisdiction to decide the enforceability
and recognition of arbitral awards.
• Secondly, the Decree regulated
arbitrability and confused the conditions
for recognition/enforcement, which are
enshrined in the Arbitration Law and
the Convention, with the procedures for
deposit of arbitral awards.
• Thirdly, the Decree did not distinguish
between domestic and foreign awards,
which resulted in a waiting period of 90
days applicable to both domestic and
foreign awards.
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• Fourthly, the Decree provided in Article
4(1) for a list of conditions and/or nonarbitrable issues, which is generally outside
the scope and purpose of the Decree.
• Fifthly, the Decree did not stipulate
whether the decision of the Bureau is
final or subject to appeal or challenge,
and did not regulate the mechanism and
procedures for such appeal or challenge.
• Finally, the Decree initially caused an
undesirable ramification, as it rendered all
arbitral awards addressing matters or rights
over real estate, whether rights in rem or
rights in personem, incapable of being
deposited and accordingly unenforceable/
unrecognisable. Thus, real estate disputes
relating to construction, management,
operation, lease, exploitation, as well
as other real estate-related disputes
theoretically became inarbitrable, which
is both contrary to the provisions of
the Arbitration Law and the prevailing
arbitration practice.
On 7 July 2009, the Decree was amended by
virtue of another Ministerial Decree No 6570
of 2009 (the ‘Amendment’) that aimed at
rectifying the pitfalls of the Decree. However,
the Amendment addressed only in part the
last criticism.
In light of all the above mentioned
criticisms, it is submitted that the validity
and constitutionality of the Decree and its
Amendment is questionable. Article 144 of
the Egyptian Constitution states that decrees
should not amend or contravene the law on
which such decrees are based. It is submitted
that the Decree has indeed breached
Article 144, the constitutional principle of
separation of powers, as the executive branch,
represented by the Ministry of Justice,
interfered with the powers and jurisdiction of
the judicial branch, since an administrative
bureau was granted, by virtue of a regulatory
decree, a judicial function. Moreover,
such an ultra vires Decree testifies to an
encroachment upon the legislative branch of
the state, which is obviously unwarranted.
Clash of the Titans: discerning the
frontiers of judicial discretion past hope
and fear – the landmark decision of the
Egyptian Court of Appeal
Irrespective of any pending or threatened
proceedings challenging the validity and
constitutionality of the Decree and its
Amendment, the Seventh Circuit of the Cairo
Court of Appeal in its 6 September 2010
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landmark decision has addressed, inter alia,
the governance and application of the Decree
and its Amendment.6
The case concerned a challenge to an
exequatur granted in relation to an arbitral
award rendered under the auspices of the
Cairo Regional Centre for International
Commercial Arbitration(CRCICA) regarding
a shareholders dispute. In its decision
dismissing the petition, the Court scrutinised
the Decree and Amendment stating that
they are ultra vires and unconstitutional
for violating Article 166 of the Egyptian
Constitution, which provides that judges are
independent and solely subject to the rule of
law, and no authority is entitled to intervene
in cases or the administration of justice.
In its reasoning, the Court criticised, inter
alia, granting the Technical Bureau a judicial
authority as well as the inclusion of additional
conditions for the deposit and enforcement/
recognition of arbitral awards. Accordingly,
such Decree and Amendment are considered
null and void, and with no legal effect.
Furthermore, the Court addressed, in a
nutshell, the scope of judicial review at the
recognition/enforcement stage, stating that
courts should exercise limited review of the
arbitral award, which is principally external,
and take into consideration the res judicata
effect of arbitral awards, which precludes de
novo review of the merits and/or the fairness
of the award.
Conclusion: in favorem arbitralis
In conclusion, it is submitted that Egypt’s
longstanding arbitration culture militated
against the application of the Decree and its
Amendment. Whilst the Ministry of Justice
initially had good intentions to thwart any
fraudulent practices in domestic arbitration,
it became evident that what was conceptually
noble resulted in a legally weak instrument
that has been rejected by a landmark
ruling of the Cairo Court of Appeal, whose
ramifications remain to be seen, especially if
the case proceeds to the Court of Cassation.
In addition to restoring balance to the
Egyptian arbitration continuum, the Cairo
Court of Appeal has restored faith and
order by confirming an in favorem arbitralis
principle with respect to the review of
arbitral awards at the stage of recognition/
enforcement, where the review should be
restrained and should not undertake a de
novo review of the merits.

On a different note, it would have been
sufficient for the Court of Appeal to refrain
from applying the Decree and its Amendment
on the basis of their ultra vires nature. Thus,
there was no need to confirm that such
instruments are unconstitutional, especially
as decisions regarding the constitutionality of
such instruments are exclusively vested with
the Egyptian Constitutional Court.
The Ministry of Justice may wish to
consider repealing such an unwarranted
Decree and Amendment, and introducing a
decree solely regulating the deposit of arbitral
awards without encroaching upon established
legislative and legal principles. The invocation
of public policy principles would suffice to
address the intended fraudulent and abusive
arbitration practices.
Whilst public policy is generally perceived
as a double-edged sword, a restrained and
balanced application of public policy could
serve as a scepter of justice and shield
that dispenses with the potential evils of
arbitration. As stated by the eminent Lord
Denning:7
‘So unruly horse, it is, that no judge should
ever try to mount it, lest it run away with
him. I disagree. With a good man in the
saddle, the unruly horse can be kept in
control. It can jump over obstacles. It can
leap the fences put up by fictions and come
down on the side of justice.’
Notes
* Assistant Professor, Faculty of Law (Cairo University);
Senior Partner and Head of the Arbitration Group,
Zulficar & Partners Law Firm (Egypt); Vice-Chairman,
Chartered Institute of Arbitrators (Cairo Branch);
Faculty Coordinator and Adjunct Professor of Dispute
Resolution, Indiana University LLM Programme
in Egypt; and Senior Consultant for IT Law and
International Contracts, ITIDA-MCIT (Egypt).
1 Article 56 states that following the deposit of an
arbitral award, an application for an exequatur shall be
presented to the President of the Court of Appeal. The
application must be accompanied by the following: (a)
the original award or a signed copy thereof; (b) a copy
of the arbitration agreement; (c) an Arabic translation
of the award, authenticated by the competent authority;
and (d) a copy of the minutes evidencing deposit of the
award pursuant to Article 47.
2 Article 58(2) states that an arbitral award shall not be
enforced unless the following three conditions are
ascertained: (a) the award is not contrary to a prior
judgment rendered by Egyptian courts on the subject
matter of the dispute; (b) the award has been duly
notified to the party against whom it was rendered;
and (c) the award is not in contravention of Egyptian
public policy.
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3 Pursuant to Article 9 of the Arbitration Law, the
parties are entitled to agree on the jurisdiction of
another Egyptian Court of Appeal. In such case, the
President of such Court or the judge designated by
the President shall be entrusted with deciding the
exequatur application.
4 The pertinent four provisions are Articles 1, 2, 5,
and 6. They procedurally regulate the process of
‘Deposit’ by creating a well-structured register that
records the application for depositing arbitral awards,
ascertaining the timing for actual deposit of the award
and the information, which should be included in the
minutes of deposit (procès-verbal), and each party’s
entitlement to receive a copy of the latter.
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5 The slight variation is that Article 3 states that the
application for the deposit of the award, which is a
prerequisite for an exequatur application, shall not
be admissible unless the period prescribed for filing a
nullity action to set aside the arbitral award has lapsed.
6 Cairo Court of Appeal (7th Circuit), Petition No 10
for the Judicial Year 127 (Commercial Arbitration),
Challenging the exequatur No 6 for the Judicial Year
127.
7 Enderby Town Football Club Ltd v Football Association Ltd
[1971] Ch 606-607.

The arbitration agreement as
an investment in ATA v Jordan
Extinguishment of ATA’s right to arbitrate
Under Article 51 of the Jordanian Arbitration
Law, a final decision annulling an arbitral
award extinguishes the underlying arbitration
agreement.1 In ATA Construction Industrial and
Trading Company v The Hashemite Kingdom of
Jordan,2 an ICSID Tribunal comprised of Mr L
Yves Fortier QC (President), Professor Ahmed
Sadek El-Kosheri, and Professor W Michael
Reisman held that the extinguishment of an
agreement to arbitrate pursuant to a decision
of the Jordanian Court of Cassation under
Article 51 deprived ATA of a ‘valuable asset’
in breach of the bilateral investment treaty
between Turkey and Jordan (‘Turkey-Jordan
BIT’).3
ATA Construction Industrial and Trading
Company (‘ATA’), a Turkish contractor,
built a dike on the Dead Sea for the Arab
Potash Company (‘APC’) which, at the time,
was controlled by Jordan. Upon completion
of construction, the dike was handed over
to APC, who proceeded to fill it with water.
During the filling process, a section of the
dike collapsed and APC commenced the
International Federation of Consulting
Engineers (FIDIC – Fédération International
des Ingénieurs-Conseils) arbitration under
the contract against ATA, claiming that it
was responsible for the collapse. ATA filed
a counterclaim for unpaid sums under the
contract.
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The FIDIC Tribunal’s award (‘Final
Award’) exonerated ATA from liability for
the collapse, dismissed APC’s claims and
upheld ATA’s counterclaim in part. APC
applied to the Jordanian Court of Appeal for
annulment of the Final Award. The Court
of Appeal granted the annulment on the
ground that the Tribunal’s failure to apply
specific provisions of the Jordanian Civil
Code amounted to a failure to apply the law
agreed by the parties to the substance of the
dispute. On appeal, the Jordanian Court of
Cassation upheld the decision annulling the
Final Award and extinguishing the arbitration
agreement.
In the ICSID proceedings, commenced
on 14 January 2008, ATA claimed that the
annulment of the Final Award and the
extinguishment of the arbitration agreement
constituted a breach of the Turkey-Jordan BIT.
No jurisdiction over claims based on
annulment
The Tribunal held that the BIT applied only
to disputes that arose after 23 January 2006,
the date of its entry into force. It further held
that although the dispute between ATA and
APC giving rise to the claimant’s claims in
the ICSID proceedings ‘crystallised’ on 16
January 2007, when the Jordanian Court of
Cassation upheld the annulment of the Final
Award, the dispute was ‘legally equivalent’
to the contractual dispute initiated on 6
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September 2000, when the FIDIC arbitration
was commenced:
‘[...] Where an analysis purports to identify
two distinct disputes and the “second
dispute” is comprised of the same subjectmatter and has the same origin or source...
as the first dispute, Lucchetti concluded
that the disputes are legally equivalent.
This Tribunal finds the Lucchetti holding
persuasive.’ (paragraph 102).4
Since the dispute over the annulment of the
Final Award was ‘indistinguishable’ from the
contractual dispute, the Tribunal held that it
took place before the entry into force of the
BIT and denied jurisdiction ratione temporis
over all claims based on the annulment of the
Final Award per se, including ATA’s denial of
justice claim.5
The Tribunal did however conclude that
it had jurisdiction ratione temporis over
ATA’s claim based on the extinguishment of
the arbitration clause, which it distinguished
from the contractual dispute initiated upon
the commencement of the FIDIC arbitration.
The Tribunal held that ATA’s extinguishment
claim arose when the Jordanian Court
of Cassation rendered its decision on 16
January 2007, extinguishing the arbitration
agreement. The right to arbitrate was never
in contention until the Court of Cassation
extinguished this right.
An arbitration agreement is an asset
having financial value
On the question of jurisdiction ratione
materiae, the Tribunal noted that Article
25(1) of the ICSID Convention does not
provide a definition of investment and instead
leaves it open to the parties to determine
pursuant to mutual agreement in the relevant
BIT.6
Applying the definition of investment in the
Turkey-Jordan BIT, the Tribunal held that ATA’s
right to arbitration was an ‘asset’ and qualified
as an investment protected by the BIT:
‘At this juncture, the Tribunal observes
that the right to arbitration is a distinct
“investment” within the meaning of the
BIT because Article I(2)(a)(ii) defines an
investment inter alia as “claims to […] any
other rights to legitimate performance
having financial value related to an
investment”. The right to arbitration
could hardly be considered as something
other than a “right […] to legitimate
performance having financial value related
to an investment”. This particular right

was not annulled with the enactment of
the new Jordanian Arbitration Law (which
took place before the entry into force of
the BIT) but upon the decision of the
Jordanian Court of Cassation.’ (paragraph
117).
The extinguishment of the arbitration
agreement breached the BIT
Turning to the merits, the Tribunal held
that the extinguishment of the claimant’s
right to arbitration by the Jordanian Court of
Cassation deprived ATA of a valuable asset in
violation of ‘both the letter and the spirit’ of
the Turkey-Jordan BIT.7
The Tribunal found that, after the
annulment of the Final Award by the
Jordanian courts, ATA should have been
able to invoke the arbitration agreement in
the contract and the Jordanian courts, in
accordance with Article II of the New York
Convention (which provides that courts are
to ‘recognize an agreement in writing under
which the parties undertake to submit to
arbitration’) should then have respected
ATA’s rights and refrained from exercising
jurisdiction on the substance of the dispute.8
The decision of the Jordanian Court of
Cassation, and the legal consequence of the
last sentence of Article 51 of the Jordanian
Arbitration Law9 (and its retroactive effect),
deprived the claimant of its legitimate
reliance on the arbitration agreement. In
concluding the arbitration agreement, the
parties had agreed and expected to preclude
the submission of potential disputes to the
Jordanian state courts, where Jordan would
have been both litigant and judge.10
In this respect, the Tribunal recalled the
general rule according to which a state
cannot invoke its internal laws to escape
obligations imposed by a given treaty or
generally by public international law.11
Having found that the extinguishment
of the claimant’s right to arbitration was
unlawful, the Tribunal, recalling that the
remedy under Chorzow12 for an unlawful act is
that ‘reparation must, as far as possible wipeout all consequences of the illegal act and
re-establish the situation which would have
existed, if that act had not been committed’,
held that, in the instant case, the single
remedy available to implement the Chorzow
standard was restoring the claimant’s right to
arbitration.13
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Agreement to arbitrate: an investment?

Conclusion

The Tribunal clearly interpreted the scope
of ‘investment’ in the Turkey-Jordan BIT
broadly; however, it is somewhat regrettable
that the Tribunal did not elaborate on its
analysis. It simply referred to an article by
Judge Schwebel ‘contemplating the autonomy
of an arbitration clause and its status as an
investment’.14 Yet this article, which discusses
the severability of arbitration clauses, does
not consider the arbitration clause as an
investment and is therefore not on point.
A right to arbitration is arguably not an
‘asset’ and does not necessarily have financial
value. For instance, were a Tribunal to dismiss
all claims, then there would be no remaining
financial value to the right to arbitrate.
On the other hand, extinguishing a right
to arbitration, in itself, could extinguish a
right to claims (if upheld) that may be of
significant financial value. According to the
Tribunal’s analysis, the only remedy capable
of implementing the Chorzow standard was
a restoration of ATA’s right to arbitration,
and not, as might be expected where there
is a right to legitimate performance having
‘financial value related to an investment’,
monetary compensation.
It is also regrettable that the Tribunal did
not address the accepted view that an asset
must satisfy the dual requirements of Article
25 of the ICSID Convention as well as the
relevant BIT to qualify as an investment.15
Under the Salini test, an investment
implies contributions, a certain duration
of performance of the contract, risk, and
contribution to the host state’s economic
development. Although the construction of
the dike itself could easily satisfy these criteria,
it is unclear that the agreement to arbitrate
between ATA and APC satisfies any.
The principle question plainly remains
one of interpretation with reference to the
specific wording of the BIT. The requirement
that there should be a ‘financial value’
when determining what ‘asset’ qualifies as
an investment under the BIT is certainly
consistent with ordinary notions of an
investment; however, the broad interpretation
given to this term by the Tribunal raises the
question as to whether the parties intended
treaty protection to extend to the right, in
itself, to arbitrate.

The Tribunal’s characterisation of ATA’s
agreement to arbitrate as a standalone
investment may be subject to criticism on
the ground that it does not fall within the
definition of investment in the BIT or in
Article 25 of the ICSID Convention. An
application for annulment of the ATA v
Jordan award was registered by ICSID on 27
September 2010,16 and it remains to be seen
whether the ad hoc committee will address
the arguments on this question.
Notes
1 Article 51 of Law 31 of 2001, the Arbitration Law,
provides: ‘If the competent court approves the arbitral
award, it must decide its execution and such decision
is final. If, otherwise, the court decides the nullity of
the award, its decision is subject to challenge before
the Court of Cassation within thirty days following
the date of notifying that decision. The final decision
nullifying the award results in extinguishing the
arbitration agreement’.
2 ATA Construction, Industrial and Trading Company v
Hashemite Kingdom of Jordan ICSID Case No ARB/08/2,
Award, 18 May 2010.
3 Agreement between the Hasihemite [sic] Kingdom of
Jordan and the Republic of Turkey Concerning the
Reciprocal Promotion and Protection of Investments,
available from the UNCTAD BIT search engine at:
www.unctad.org.
4 Empresas Lucchetti SA et al v Republic of Peru, ICSID Case
ARB/03/4, Award 7 February 2005.
5 ATA v Jordan Award at page 55, paragraph 103.
6 ATA v Jordan Award at page 58, paragraph 111.
7 ATA v Jordan Award at page 64, paragraph 125.
8 ATA v Jordan Award at page 63, paragraph 124.
9 Article 51 of Law 31 of 2001, the Arbitration Law,
provides: ‘If the competent court approves the arbitral
award, it must decide its execution and such decision
is final. If, otherwise, the court decides the nullity of
the award, its decision is subject to challenge before
the Court of Cassation within thirty days following
the date of notifying that decision. The final decision
nullifying the award results in extinguishing the
arbitration agreement’.
10 ATA v Jordan Award at page 63, paragraph 126.
11 ATA v Jordan Award at page 63, paragraph 122.
12 The Factory at Chorzow Case, 1928, PCIJL No 13.
13 ATA v Jordan Award at page 63, paragraphs 129 et seq.
14 Stephen Schwebel, International Arbitration: Three
Salient Problems, (Cambridge Grotious Publications
Limited, 1987), at page 4.
15 Salini Costruttori SpA and Italstrade SpA v Kingdom of
Morocco, ICSID Case No ARB/00/4, Decision on
Jurisdiction of 23 July 2000, 42 ILM 609 (2003), page
44.
16 See ICSID case details for ATA v Jordan available
at: http://icsid.worldbank.org/ICSID/Index.jsp
<accessed on 20 November 2010>.
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Arbitration trends in Canada:
deferring to arbitration with
arbitrators in the driver’s seat

S

ince the 1970s, Canadian legislative
and judicial attitudes have shifted
towards a much greater acceptance
of dispute resolution outside of the
courts. Arbitration of commercial disputes
is now at least as popular as litigation in
Canada. A significant reason for this cultural
and attitudinal shift has been an increasing
willingness on the part of Canadian courts
to give effect to contracting parties’ wishes
to have their disputes resolved through
the arbitral process. At the same time, the
courts have also been careful not to impose
arbitration proceedings in circumstances
where the contractual language does not
support such an outcome. Against that
backdrop, in this article we address two
specific areas of interest: (i) stays of judicial
proceedings in favour of arbitration; and
(ii) arbitrators’ competence as to their own
jurisdiction.
Stays of judicial proceedings in favour of
arbitration
Canadian courts are frequently called on to
interpret arbitration clauses when a judicial
proceeding has been commenced and a party
moves to stay the proceeding in favour of
arbitration. Courts are statutorily required
to stay the litigation and refer the matter to
arbitration unless one of the limited statutory
exceptions applies. Which statute applies,
generally speaking, depends on whether the
arbitration is ‘domestic’ or ‘international’.
Greater judicial intervention is contemplated
by the former, whereas the latter – consistent
with the Model Law on International
Commercial Arbitration adopted by the
United Nations Commission on International
Trade Law – permits courts to grant a stay
only in limited circumstances, namely where
the agreement is found to be null and void,
inoperative, or incapable of being performed.
In both domestic and international
arbitration cases, the contentious issue when
determining whether to grant a stay is often
whether the plaintiff’s claims fall within the

scope of the arbitration clause in the first
place. Canadian courts will typically refer the
matter to arbitration unless the dispute clearly
falls outside the scope of the arbitration
clause. Two recent decisions of the Court of
Appeal for Ontario aptly make this point.
The respective plaintiffs in Woolcock
v Bushert (2004), 246 DLR (4th) 139
(Ont CA) (‘Woolcock’) and Patel v Kanbay
International Inc, 2008 ONCA 867 (‘Patel’)
were both individuals who commenced
court proceedings for wrongs allegedly
committed against them in their employment
and shareholder capacities. In each case,
the defendant moved for a stay of the court
proceedings, claiming that the dispute came
within the scope of the applicable arbitration
clause. The arbitration clauses in both cases
were similar on their face, but sufficiently
different in scope so as to lead to different
results.
A stay of court proceedings was granted
in Woolcock. Woolcock’s claims for wrongful
dismissal, inducement of breach of his
employment contract, oppression and
punitive damages against Bushert (the only
other director and shareholder) and against
the corporation were found to come within
the scope of the arbitration clause, which
read:
‘Any dispute or controversy between the
parties hereto relating to the interpretation
or implementation of any provision(s) of this
Agreement shall be resolved by arbitration. …
The arbitration shall proceed in accordance
with the provisions of the Arbitration Act
(Ontario). It is further agreed that such
arbitration shall be a condition precedent
to the commencement of any action at
any court. The decision arrived at by the
arbitrator shall be final and binding and no
appeal shall lie therefrom. Judgment upon
the award rendered by the arbitrator may
be entered in any court having jurisdiction’
(emphasis added).
The Court was persuaded by the broad
construction of the clause, and the
apparent intention of the parties to a
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‘general or universal resort to arbitration’
for disputes involving the interpretation
or implementation of the agreement. The
Court also pointed to provisions of the
agreement addressing corporate governance,
and the respective employment positions,
profit entitlements and shareholdings of
Woolcock and Bushert to find that Woolcock’s
claims were related to the interpretation or
implementation of the parties’ agreement,
and so came within the scope of the
arbitration clause.
In contrast, a stay was refused in Patel.
Patel sued a group of related companies,
two of which he served as president until his
dismissal. The Court found that his wrongful
dismissal and negligent misrepresentation
claims did not come within the scope of the
arbitration clause. The arbitration clause
read, in part:
‘If the parties are unable to resolve any
disagreement, dispute, controversy or claim that
may arise out of the transactions contemplated
by this Agreement, they shall resolve the
disagreement or dispute as follows:
(a)Any controversy or claim arising out
of, or relating to, this Agreement, or the
making, performance, or interpretation of
it, shall be settled by arbitration in Chicago,
Illinois, or such other location agreed
to by the parties in accordance with the
Commercial Rules of Arbitration of the
American Arbitration Association (AAA)
then existing...’ (emphasis added).
The dispute did not ‘arise out of the
transactions contemplated’ by the agreement
in this case because ‘transaction’ was
exhaustively and narrowly defined in the
agreement as meaning an asset sale, asset
or share purchase, merger, consolidation,
share exchange, or subsidiary creation or
acquisition. The Court recognised that
deference should be given to the arbitrator
to determine the scope of the arbitration
agreement, but held that the matters in this
case (ie, wrongful dismissal from employment
and negligent misrepresentation of the value
of Patel’s shares) clearly fell outside the scope
of the arbitration clause.
Not all arbitration clauses have as clear a
scope as those in Woolcock and Patel. In cases
where an arbitration clause is capable of two
interpretations and one favours arbitration,
Canadian courts will generally refer the
matter to arbitration.
However, there are some exceptions to this
judicial tendency. An unusual sentiment was
recently expressed by the Ontario Superior
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Court of Justice in Stoneleigh Motors Limited
et al v General Motors of Canada Limited, 2010
ONSC 1965 (‘Stoneleigh’). General Motors of
Canada moved to stay a lawsuit commenced
by 19 independently-owned dealerships
on the basis that 16 of them had agreed to
arbitrate their disputes individually under
the National Automotive Dealer Arbitration
Program (NADAP). NADAP is a private
dispute resolution mechanism for automotive
manufacturers and dealers in Canada that
requires parties to arbitrate their disputes
in most circumstances and provides limited
recourse to litigation.
The central issue in Stoneleigh was whether
the dealerships’ claims were arbitrable
pursuant to Rule 5 of the NADAP Rules or
excluded pursuant to Rule 20. Rule 5 sets
out a broad range of disputes that may be
arbitrated under NADAP:
‘Subject to Rule 20 herein, a Dispute which
may be mediated and arbitrated under
these Rules shall mean any disagreement
between a Manufacturer and its Dealer
arising under the terms of the Dealer
Agreement or the interpretation or
application thereof, including without
limitation, any question as to whether
the dispute arises under the terms of the
Dealer Agreement or the interpretation
or application of the terms of the Dealer
Agreement…’ (emphasis added).
Rule 20 provides exceptions to the types of
disputes that may be arbitrated under Rule 5.
Rule 20(c), which was the exception relevant
in Stoneleigh, reads:
‘All Disputes described in Rule 5 may be
arbitrated … except for the following
matters which are not arbitrable:
(c) Class, multi-party or representative claims
against a Manufacturer. However, where
more than one Dealer files a Request for
Arbitration involving the same issue(s)
regarding a Dispute listed in Rule 5 of these
Rules, the Arbitrator can join the individual
Requests for Arbitration and hear them in
one claim’ (emphasis added).
General Motors argued that Rule 20(c) does
not preclude arbitration of multi-party claims,
but rather requires multi-party claims to be
initiated as individual claims under NADAP,
subject to the arbitrator’s jurisdiction to join
such claims. General Motors submitted that this
is the appropriate interpretation because an
interpretation that fairly provides for arbitration
should prevail over one that does not.
The Court disagreed and dismissed
General Motors’ motion. The Court held

International Bar Association Legal Practice Division

north america								 country developments

that Rule 5 is subordinate to Rule 20 because
it contains the words ‘[s]ubject to Rule
20 herein’. Rule 20(c) was interpreted to
mean that ‘[i]ndividualized disputes are
arbitral but disputes affecting all dealers are
excluded from arbitration’. Applying this
interpretation, the Court concluded that the
dealerships’ claims could not be arbitrated
under NADAP, and the dealerships were
allowed to proceed in court.
Although the Court in Stoneleigh gave effect
to the strict language of the NADAP Rules,
its decision may be considered somewhat
inconsistent with the prevailing tendency
to encourage dispute resolution outside of
the courts. Little deference appears to have
been given to the arbitral process. The Court
seems to have been motivated by the need
for efficiency and the avoidance of delay,
duplication, inconsistencies, and multiplicity
of proceedings, as well as evidence that
the dealerships did not have the financial
resources, human capital or organisational
structure to proceed individually.
Jurisdiction of the arbitrator
The analysis differs somewhat where
arbitration has already been commenced,
or is proposed, and the jurisdiction of
the arbitrator is questioned. In Union des
consommateurs v Dell Computer Corp, 2007 SCC
34 (‘Dell’), the Supreme Court of Canada
endorsed a rule of systematic referral to
arbitration to apply in this context.
In Dell, which involved a class action
proceeding in the province of Quebec, the
consumer plaintiffs attempted to enforce a
mistake in the price of computers listed for
sale online. Dell’s application for a referral to
arbitration based on an arbitration clause in
the terms and conditions of sale was allowed.
The Supreme Court laid down ‘a general
rule that in any case involving an arbitration
clause, a challenge to the arbitrator’s
jurisdiction must be resolved first by the
arbitrator’. The Court carved out a narrow
exception to this general rule, stating that
a ‘court should depart from the rule of
systematic referral to arbitration only if the
challenge to the arbitrator’s jurisdiction
is based solely on a question of law’, or
is a question of mixed fact and law that
‘requires only superficial consideration of the
documentary evidence in the record’.

The Dell case affirms the importance of
the arbitral process in Canada. Not only does
Dell endorse a deferential approach to an
arbitrator’s power to decide his or her own
jurisdiction, and thereby largely takes the
power to interpret arbitration clauses out
of the hands of the courts in this context,
but it also illustrates the dominance of
the right to arbitrate over other rights (ie,
the procedural right to proceed as a class
action) and policy considerations (ie, the
protection of consumers signing standard
form contracts, a consideration that has been
addressed by some provincial legislatures). It
should be pointed out, however, that certain
jurisdictions have enacted legislation to
curb the exclusivity of arbitration in certain
contexts. For example, in Ontario, the
Consumer Protection Act provides that an
arbitration clause in a consumer agreement
does not preclude the commencement of an
action in a court of competent jurisdiction –
this includes class actions.
The deferential approach to the
arbitrability of disputes prescribed in Dell has
been followed by courts in provinces other
than Quebec (the only civil law jurisdiction
in Canada), and the Supreme Court has been
asked to rule on the national applicability of
Dell when it releases its decision in an appeal
from Seidel v Telus Communications, 2009 BCCA
104, which was heard in May 2010.
Conclusion
Canadian courts have generally been
supportive of arbitration as a true alternative
to traditional dispute resolution by
recognising the wishes of contracting parties
as evidenced by the language in the contract.
Generally, matters that were meant to go to
arbitration will be referred to arbitration. If
there are deficiencies in the language used
by the parties in their contract, then the
courts will not shy away from deciding that
courts, rather than arbitrators, should hear
those disputes. Where a matter is properly the
subject of arbitration, however, the courts will
generally defer to the arbitrator on questions
relating to scope and jurisdiction.

arbitration NEWSLETTER

MARCH 2011

141

country developments								 north america

New protocols from the
College of Commercial
Arbitrators for reducing
time and cost of commercial
arbitration

I

n the fall of 2010, the College of
Commercial Arbitrators introduced
Protocols for Expeditious, Cost-Effective
Commercial Arbitration – Key Action Steps
for Business Users, Counsel, Arbitrators and
Arbitration-Provider Institutions, which provide
guidelines for reducing the time and cost
of commercial arbitration to ensure that
arbitration remains an attractive alternative
to litigation. This article summarises those
protocols.
The College of Commercial Arbitrators’
National Summit on reducing time and cost
The College of Commercial Arbitrators
(the ‘College’) was established as a US nonprofit corporation in 2001. Its mission is to
promote the highest standards of conduct,
professionalism and ethics in commercial
arbitration, to develop ‘best practices’
guidelines and materials, and to provide
peer training and professional development.
Its membership currently consists of
approximately 200 leading commercial
arbitrators in the United States and abroad.1
In response to mounting complaints that
commercial arbitration has become as slow
and costly as litigation, the College decided in
2008 to convene the following year a National
Summit on Business-to-Business Arbitration
(‘Summit’). The goals were to identify the
chief causes of the complaints and explore
concrete, practical steps that can be taken
now to remedy them. The concept of a
National Summit arose from two key insights:
• lengthy, costly arbitration results from the
interaction of business users, in-house
attorneys, the institutions that provide
arbitration services, outside counsel and
arbitrators; and
• all of these ‘stakeholders’ must collaborate
in identifying and achieving desired
efficiencies and economies in arbitration.
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Therefore, in addition to its own fellows, who
have considerable experience and expertise
as commercial arbitrators (and, in many
cases, as advocates), the College invited to
the Summit in-house counsel from numerous
major companies that utilise arbitration,
skilled advocates who represent such parties
in arbitration in a wide variety of geographic
regions and commercial specialties, and
individuals who occupy key positions in leading
institutional providers of arbitration services.
The Summit was convened in Washington,
DC at the end of October 2009. A measure of
the perceived importance of the Summit was
the fact that five of the principal organisations
involved in commercial arbitration, namely,
the American Bar Association Section of
Dispute Resolution, the American Arbitration
Association, JAMS, the International Institute
for Conflict Prevention and Resolution
(‘CPR’), and the Chartered Institute of
Arbitrators, joined the College as co-sponsors
of the Summit, along with the Straus Institute
for Dispute Resolution of Pepperdine
University School of Law and 72 fellows of the
College.
The Summit protocols
The Summit discussions revealed that
promoting efficiency and economy in
arbitration must be a mutual effort among
four sets of stakeholders: (i) business users
and in-house counsel; (ii) institutional
arbitration providers; (iii) outside counsel;
and (iv) arbitrators. Based on discussions
among representatives of these four
constituencies, the College developed and
published in the fall of 2010 a significant
document entitled Protocols for Expeditious,
Cost-Effective Commercial Arbitration – Key Action
Steps for Business Users, Counsel, Arbitrators and
Arbitration-Provider Institutions.2
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The lessons of the Protocols are premised
on the National Summit consensus that the
pace and costs of commercial arbitrations are
driven by specific steps that each constituency
can take to reduce the time and expense
of commercial, ie, business-to-business,
arbitration. For example, if the arbitration
provider whose rules control a case provides
no option for limited discovery, and if the
parties and their counsel are battling every
issue, the arbitrator’s ability to contain
discovery costs is seriously constricted.
The Protocols, therefore, also contemplate
that, in adopting specific steps, the four
constituencies will strive to cooperate and
coordinate their actions, yielding maximum
impact. The overarching principles for
each constituency in the Protocols are the
following:
Be deliberate and proactive
Promoting economy and efficiency in
arbitration depends, first and foremost,
on deliberate, aggressive action by the
stakeholders, starting with choices made by
businesses and counsel at the time of contract
planning and negotiation and continuing
throughout the arbitration process.
Control discovery
US-style discovery is the chief culprit of
current complaints about arbitration
morphing into litigation. Arbitration
providers should offer meaningful alternative
discovery routes that the parties might
take; the parties and their counsel should
strive to reach pre-dispute agreement with
their adversary on the acceptable scope of
discovery; otherwise individual counsel may
have an incentive for extensive discovery
if the party they are representing would
perceive that to be (or actually is) an
advantage. Of course, arbitrators should
exercise the full range of their power to
implement a discovery plan.
Control motion practice
Substantive motions can be the enemy or
the friend of the effort to achieve lower costs
and greater efficiencies. Some see current
motion practice as adding another layer of
court-like procedures, resulting in heavy costs
and delay. Others see motion practice as a
potential opportunity for reducing costs and
delay. Clear legal issues might be disposed

of at the outset, preventing parties from
conducting discovery and then offering their
proofs on issues that are better eliminated
at an early phase. Recognising whether in a
particular case a substantive motion would
advance the goal of lower cost and greater
efficiency is among the most challenging tasks
these Protocols present to the constituencies;
they aim to promote cooperation and close
consideration of the role a motion might play.
Control the schedule
Since work expands to fill the time allowed,
it is critical to place presumptive time limits
on activities in arbitration or on the overall
process, coupled with ‘fail safe’ provisions
that ensure the process moves forward in the
face of inaction by a party. At hearings, for
example, the use of a ‘chess clock’ approach
is of proven value in expediting examinations
and presentations.
Use the Protocols as a tool, not a
straitjacket
While there are certain categories of cases
that are alike except for the identity of
the parties and other participants, most
commercial arbitrations with a substantial
amount at stake are distinct in at least some
way, be it the twist of circumstance that
sparked a dispute or the array of legal issues
presented. These Protocols offer actions that
might apply to the broad range of cases, and
yet embedded in them is recognition that
parties’ needs vary with circumstances and
that a well-run arbitration will at some level be
custom-tailored for the particular case
Remember that arbitration is a consensual
process
Arbitration is rooted most often in an
arbitration agreement made when the parties
were in a constructive, business-enhancing
mode. When a dispute arises, the reaction
will vary. Some parties, looking to do
business again in the future or accepting of
the occurrence of a dispute, will be able to
cooperate productively towards a common
goal of cost containment. Other parties, by
the point of a dispute, are entrenched in
their respective perspectives of what occurred
and why the other side is to blame; parties
in this mind-set face a daunting challenge to
look beyond grievances in order to find cost
savings that might benefit each side. These
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Protocols aim to meet the diverse settings
in which cases arise, recognising that the
prescribed behaviour ultimately cannot be
imposed but can only be encouraged, in a
context where the constituencies’ efforts
permit formulation of the best plan for the
particular case.
Conclusion
It is the fervent hope of the College of
Commercial Arbitrators that publication
of these Protocols will sound a clarion call
to action by all constituencies involved in
business arbitration, whether in US domestic
or international cases, encouraging prompt
adoption of effective measures to dramatically
reduce process costs and delay, and restoring
arbitration to its rightful place as a valuable
and efficient alternative to litigation in the
resolution of business disputes.

Notes
1 For a current listing of the College members, see
CCA Website: http://thecca.net/bio.aspx?id=browse.
2 The Protocols were chiefly drafted and edited by
Thomas J Stipanowich, CCA Fellow; William H
Webster, Chair in Dispute Resolution and Professor
of Law at Pepperdine University School of Law and
Academic Director of the Straus Institute of Dispute
Resolution; The Hon Curtis E von Kann, CCA Fellow
and former District of Columbia Superior Court
Judge; and Deborah Rothman, CCA Fellow and fulltime arbitrator and mediator. The complete Protocols
may be found and downloaded from the College of
Commercial Arbitrators website: www.thecca.net/
CCA_Protocols.pdf.

Enforcement of international
arbitration agreements in the
United States after Granite
Rock and Rent-A-Center

I

n June 2010, the United States Supreme
Court handed down two decisions
clarifying when challenges to an
arbitration agreement must be heard by
a court, even when the arbitration agreement
itself reserves the question of validity and
arbitrability to the arbitrators. In Granite Rock
Co v International Brotherhood of Teamsters,1
the Court determined that a dispute over
arbitrability that hinged on whether the
parties’ agreement was in effect at the time
the claim arose was for a court to determine.
In Rent-A-Center, West, Inc v Jackson,2 the Court
found that a claim of unconscionability of an
arbitration agreement was for the arbitrator
to determine, where the claim did not go to
the delegation of authority to the arbitrator,
but questioned ancillary terms governing the
arbitration.
These decisions brought a greater measure
of order under the Federal Arbitration Act
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(FAA)3 to the determination of the gateway
question of who decides whether a dispute
is to be arbitrated – the arbitrator(s) or the
court. They will have implications for parties
seeking to compel international arbitrations
under the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards
(the ‘New York Convention’),4 and for parties
seeking to avoid arbitration.
Enforcement of the New York Convention
in US federal courts
The United States is a contracting state of the
New York Convention. Chapter 2 of the FAA
implements the treaty, providing a procedural
mechanism in the United States federal
courts for compelling arbitration where the
arbitration is international in nature, and
for domesticating an international award
as a judgment. Section 206 of the FAA
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gives federal courts the power to compel
arbitration. It does not, however, provide
a rule of decision, stating only that a court
having jurisdiction may compel the parties to
arbitrate in accordance with their agreement,
within or outside the United States, and
that the court may appoint arbitrators as
provided in the parties’ agreement. Courts
refer to Article II of the New York Convention
to determine whether or not to compel
arbitration.
Boiled down, under Article II of the New
York Convention, the party seeking to compel
arbitration must show (i) a written agreement,
(ii) signed by the parties, (iii) undertaking
to submit a matter to arbitration, (iii) arising
out of a defined legal relationship, (iv) on a
subject capable of settlement by arbitration,
and (v) that is not null and void, inoperative
or incapable of being performed.
Article II, section 1 of the New York
Convention provides that member states will
recognise ‘an agreement in writing under
which the parties undertake to submit to
arbitration all or any differences which have
arisen or which may arise between them
in respect of a defined legal relationship,
whether contractual or not, concerning
a subject matter capable of settlement by
arbitration.’
Article II, section 2 explains that an
‘agreement in writing’ includes ‘an arbitral
clause in a contract or an arbitration
agreement, signed by the parties or contained
in an exchange of letters or telegrams.’
Article II, section 3 requires that courts in
a state party to the New York Convention,
‘when seized of an action in a matter in
respect of which the parties have made an
agreement within the meaning of this article
shall, at the request of one of the parties,
refer the parties to arbitration, unless it finds
that the said agreement is null and void,
inoperative or incapable of being performed.’
In determining whether or not to compel
arbitration, courts first determine whether
the party seeking to compel arbitration has
established the existence of an agreement
satisfying section 1 of Article II, a dispute
covered by that agreement susceptible
to being arbitrated, and then determine
whether the ‘affirmative defenses’ in section
3 (as well as the public policy exception to
the enforcement of an award under Article V
§ 2(b) of the New York Convention) apply.5
The decision of whether the parties agreed
to arbitrate the dispute at issue is a matter
of the federal common law of arbitrability.

‘[A]ny doubts concerning the scope of
arbitrable issues should be resolved in favor
of arbitration, whether the problem at hand
is the construction of the contract language
itself or an allegation of waiver, delay, or a like
defense to arbitrability.’6 United States courts
will give greater deference to international
arbitration agreements than domestic ones.7
Who decides whether an agreement to
arbitrate is to be enforced?
What happens when the arbitration
agreement purports to give the arbitrators
the power to determine disputes over the
existence or validity of the arbitration
agreement? Under the FAA, courts determine
arbitrability unless the parties have clearly and
unmistakably committed that power to the
arbitrators.8 The specific grant, however, need
not be in the agreement to arbitrate itself, but
will be found if the parties agreed to arbitrate
under the rules of a dispute resolution
organisation that gives that authority to the
arbitrators.9 Even then, however, courts are
empowered to hear certain disputes. The
contours of which disputes are for the courts
and which are for the arbitrators have been
unclear and the subject of conflicting and
confusing opinions.10
There are three types of challenges to
the validity or existence of an agreement
to arbitrate: that no agreement was in fact
concluded, that the contract in its entirety is
invalid, or that the agreement to arbitrate is
invalid.11 The United States Supreme Court’s
decision in Granite Rock clarifies the courts’
role in the first case, while Rent-a-Center gives
greater clarity to the role of the courts versus
the arbitrators in the other two cases.
Granite Rock: courts hear challenges
to the formation of the agreement to
arbitrate
The Supreme Court’s decision in Granite Rock
addressed the question of whether the issue of
contract formation was for the courts or the
arbitrators, holding squarely for the former.
Granite Rock involved the arbitration provision
of a collective bargaining agreement (‘CBA’).
In the course of a strike, the parties reached
agreement on the terms of the CBA, which
the union allegedly ratified on 2 July 2004.
However, because the parties had not agreed
to a ‘back-to-work’ or hold harmless agreement
that would protect the union and its members
from liability for damages related to the strike,
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the union continued striking for another
month. The company sought an injunction
against the strike because, it said, the dispute
between the parties about a back-to-work
agreement was an arbitrable grievance. The
union, however, contended that the CBA had
not been validly ratified on 2 July and, because
the CBA was not in effect, its no-strike clause
had not become effective and thus the strike
was not an arbitrable grievance.
While the company’s motion for an
injunction was pending, the union held
another vote on the CBA and ratified (or
re-ratified) it, and ended the strike. The
company continued to seek damages in its
federal lawsuit; the union contended that the
issue of when the contract was ratified should
be referred to the arbitrator in that case. The
lower court held that the question of the time
of ratification of the CBA was for the court, not
the arbitrator, and sent the issue to the jury.
The jury found against the union, determining
that the CBA was ratified on 2 July, not the
later date claimed by the union. Because the
jury found that the CBA was effective, the
lower court decided that the company’s claim
for damages was subject to arbitration and
referred the parties to arbitration.
The Ninth Circuit reversed that part of the
lower court’s decision, holding that United
States public policy in favour of arbitration
mandated that the threshold issue of the
ratification date of the CBA – that is, whether
or not there was a contract – be referred to
the arbitrators.
The Supreme Court reversed the appellate
court. Justice Thomas explained the ‘proper
framework for deciding when disputes are
arbitrable’. That is:
‘[A] court may order arbitration of a
particular dispute only where the court is
satisfied that the parties agreed to arbitrate
that dispute. To satisfy itself that such
agreement exists, the court must resolve any
issue that calls into question the formation
or applicability of the specific arbitration
clause that a party seeks to have the court
enforce. Where there is no provision validly
committing them to an arbitrator, these
issues typically concern the scope of the
arbitration clause and its enforceability. In
addition, these issues always include whether the
clause was agreed to, and may include when
that agreement was formed.’12
The import of the Supreme Court’s analysis
is that, notwithstanding a provision referring
issues of arbitrability to the arbitrators,
the question of whether the arbitration
146

agreement was formed will always be for the
court, and not for the arbitrators, as is the
question of when agreement was reached.
The Supreme Court reiterated, however, that
issues of the enforceability of the arbitration
agreement or its applicability to a particular
dispute can be referred to the arbitrators.13
Rent-A-Center: where the arbitrators
are delegated the power to determine
arbitrability, challenges to arbitration
provisions other than that delegation are
for the arbitrators
While Granite Rock clarified that threshold
issues of contract formation were for the
courts, the Supreme Court, three days earlier
in Rent-A-Center, emphasised that a court’s
review of challenges to the enforceability of
an agreement to arbitrate, where the parties
have agreed to arbitrate arbitrability, is
very narrow. In Rent-A-Center, the employer
required the employee to sign a standalone
Mutual Agreement to Arbitrate (‘MAA’) as a
condition of employment. That agreement
provided for the arbitration of all disputes
arising out of the employee’s employment,
and gave the arbitrator ‘exclusive authority
to resolve any dispute relating to the
interpretation, applicability, enforceability or
formation of this Agreement including, but
not limited to any claim that all or any part of
this Agreement is void or voidable’.14
The employee filed an employment
discrimination suit in federal court, and the
employer moved to stay or dismiss the suit
and to compel arbitration. The employee
opposed on the grounds that the MAA was
unconscionable under applicable state law. The
district court granted the employer’s motion,
finding that the arbitrator had authority to
decide whether the MAA was enforceable. The
Ninth Circuit Court of Appeals reversed on
the issue of the arbitrator’s authority, holding
that because a party cannot meaningfully
assent to an unconscionable agreement,
unconscionability was a threshold issue to be
determined by the court.
The Supreme Court reversed. The Court
treated the MAA (which might be thought
of as a meta-arbitration agreement) as itself
an agreement containing an agreement to
arbitrate. The Supreme Court then applied
the rule that, where parties have delegated the
determination of arbitrability to the arbitrator,
challenges to the validity or enforceability of the
contract as a whole (including the arbitration
provision) are for the arbitrator, while
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challenges specific to the parties’ agreement to
arbitrate are for the court. In the circumstance
here, where the parties specifically delegated
questions of arbitrability of the MAA itself to
the arbitrator, the challenge would have had to
be to the narrow delegation of that authority
to the arbitrator itself, and not to the parties’
general agreement to arbitrate disputes not
related to the MAA. Because the employee’s
challenge was to the MAA itself, as a whole,
rather than to the specific delegation of
authority to the arbitrator to arbitrate disputes
concerning the enforceability of the MAA, the
Supreme Court held that the determination
of unconscionability of the MAA was for the
arbitrator.
Implications of Rent-A-Center and Granite
Rock for international arbitration
Rent-A-Center and Granite Rock should bring
greater predictability to what has been a
confusing and uncertain area of arbitration
law in the United States. Lower court decisions
applying the new Supreme Court decisions are
beginning to appear, and it is likely that courts
applying these cases to proceedings to compel
under section 206 will apply Granite Rock to
threshold issues of contract formation (Article
II §§ 1-2 of the New York Convention), but will
likely apply Rent-A-Center to limit the scope of
review of arbitration agreements that delegate
arbitratibility to the arbitrators. Even after
Rent-A-Center, however, courts will give effect to
public policy considerations, for example by
severing choice of law provisions that violate
established United States public policy.15
Parties to international arbitration
agreements seeking to limit court review
of arbitrability issues would be well-advised
to ensure that their arbitration agreements
‘clearly and unmistakably’ provide for
arbitration of threshold issues of arbitrability.
For example, the IBA Guidelines for Drafting
International Arbitration Clauses § 18 provides
a clause that grants the arbitrators authority
to resolve issues of the ‘existence, validity or
termination’ of the agreement. That provision
likely suffices under current United States law
to delegate the issue to the arbitrators.16
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preparation of this article.
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Judicial interim measures in
aid of arbitration: New York’s
muddled landscape

A

rticle 75 of the New York Civil Practice
Law and Rules (‘CPLR’) addresses,
in section 7502(c), the circumstances
in which a New York court may give a
provisional measure in aid of arbitration.
Section 7502(c) of the New York Civil
Practice Law and Rules

CPLR 7502(c) is a particularly significant
provision of state law in the world of
international arbitration, given New York’s
role as host to many international commercial
arbitrations. The Federal Arbitration Act
includes no sections concerning provisional
relief, so when interim measures are sought in
a New York court under CPLR 7502(c), there
is no issue of federal law pre-emption. Several
years ago CPLR 7502(c) was amended to make
it expressly applicable in arbitrations based
on agreements governed by the New York
Convention. The legislature made this change
to overcome a New York Court of Appeals
decision that had held that the New York
Convention’s ouster of judicial jurisdiction
in an arbitrable matter included an ouster
of jurisdiction to give provisional measures.
Finally, when a proceeding is brought in
federal court to obtain provisional relief in aid
of arbitration, Federal Rule of Civil Procedure
64 provides that the relief shall be available
under the conditions specified in the law of
the state where the federal court is sitting.
Further, while CPLR 7502(c) has no
necessary application to a request for interim
measures made to an international arbitral
tribunal seated in New York, parties will often
cite it as a source of applicable standards.
It is therefore quite useful to know what
those standards are, and on this point there
has been some longstanding uncertainty that
has never been resolved by New York’s highest
court, the New York Court of Appeals.
The test
CPLR 7502(c) states in relevant part that the
court ‘may entertain an application for an
order of attachment or a preliminary injunction
148

in connection with an arbitration ... but only
upon the ground that the award to which the
applicant may be entitled may be rendered
ineffectual without such provisional relief’. The
statute goes on to state that the CPLR articles
concerning attachment 62 and preliminary
injunctions 63 ‘shall apply to the application ...
except that the sole ground for the granting of
the remedy shall be as stated above’.
Before 2000, several decisions in New York’s
intermediate appellate court, the Appellate
Division, interpreted CPLR 7502(c) to mean
that in the context of a preliminary injunction
in aid of arbitration, the traditional equitable
criteria mentioned in CPLR Article 63 – the
likelihood of success on the merits, irreparable
harm, and a balance of hardships tipping in
favour of the movant – no longer apply and that
the sole test for relief is whether the eventual
award might be rendered ineffectual. In the
attachment context, some New York courts
held that the ‘rendered ineffectual’ standard
superseded the ‘grounds’ for attachment
enumerated in CPLR 6201 – such as removal
of assets from the state, or actual or threatened
actions to defraud creditors or frustrate
enforcement of a judgment. Other courts
went further, and held that the ‘rendered
ineffectual’ standard also supplanted the other
criteria in CPLR 6212 – that a cause of action
exists, probable success on the merits, and that
the amount demanded from the defendant
exceeds all known counterclaims. Subsequent
jurisprudence, however, has interpreted CPLR
7502(c) more restrictively.
SG Cowen Securities Corp Co v Messih:
back to basics – traditional criteria for
obtaining injunctive relief must be met
In 2000, the US Second Circuit Court of
Appeals in SG Cowen Securities Corp Co v Messih
(224 F.3d 79) (‘Cowen’) held that the language
‘may entertain an application... but only on the
ground...’ should be read to mean that the threat
that an award will be ‘rendered ineffectual’
is a necessary but not sufficient condition for
obtaining relief. The Court read the reference
in CPLR 7502(c) to CPLR Articles 62 and 63
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to mean that the standards for obtaining relief
as specified in those Articles remain applicable
and that the ‘sole ground for the granting of
the remedy’ language did not prevent a court
from denying relief where other statutory
requirements for relief such as probable success
on the merits were not satisfied.
Further, the Second Circuit examined
the legislative history of CPLR 7502(c) and
found that its purpose was to clarify the
courts’ power to grant relief rather than to
broaden the availability of relief by excusing
movants from showing probable success or
irreparable harm. Finally, the Second Circuit
observed that due process concerns would
arise if provisional remedies interfering with
property could be obtained without any
showing relating to the merits and even if the
hardships of the measures upon the enjoined
party would be far greater than those suffered
by the movant absent interim relief.
Post-Cowen: where have we gone from
there?
For the past decade, decisions in New York
state courts have mainly found Cowen to be
persuasive, and have followed it, holding
that traditional equitable criteria for
preliminary injunctions must be satisfied,
and, in the attachment context, that CPLR
7502(c) only obviates the need to show one
of the ‘grounds’ in 6201 – but that the 6212
criteria including probable success on the
merits do apply. Federal decisions in the
injunction context have followed Cowen. In
the attachment context, a federal decision in
2010 reviewed the disparate case law, took note
that the narrow holding of Cowen concerned
only preliminary injunctions, not orders of
attachment, and did not find it necessary to
decide whether a ground for attachment such
as misconduct to frustrate creditors must be
shown, because the movant could not meet the
minimum ‘rendered ineffectual’ threshold.
(See, Shah v Commercial Bank, 2010 US Dist
Lexis 19717 (SDNY, 4 March 2010)). More
recently, a federal district court adhered to the
position that traditional judicial requirements
for a preliminary injunction, in addition to the
‘rendered ineffectual’ requirement of 7502(c),
must be satisfied to obtain an injunction in
aid of international arbitration. (See, AFA
Dispensing Group BV v Anheuser-Busch, Inc,
2010 US Dist Lexis 86459 (SDNY, 18 August
2010)) (‘AFA’). It is notable that the Court in
AFA, having found no sufficient showing of
irreparable harm, engaged in only very cursory
discussion of the merits.

Under the current state of the law, parties
seeking judicial interim measures in aid of
international arbitration must be prepared to
make a substantial evidentiary presentation
by documents, affidavits and sometimes live
testimony in order to obtain relief from a New
York court. This may, for example, involve live
testimony and cross-examination of experts on
foreign law, where foreign law governs the merits
and the merits position depends on a contested
legal premise. In this context, the courts’
deference to the arbitrator on matters touching
upon the merits collides with the entrenched
principle that preliminary relief is ‘drastic’ – and
is viewed as such largely because the merits have
not yet been fully explored. Therefore, many
judges are inclined to make an accelerated and
intensive inquiry into the merits in connection
with preliminary relief. Absent clear statutory
direction or a definitive ruling from the New
York Court of Appeals that interprets CPLR
7502(c) to limit inquiry into the merits, this
disposition among judges is likely to remain.
Arbitral tribunals seated in New York may, in
an effort to preserve their neutrality, prudently
avoid studying a judge’s decision on an interim
measures application and the record presented
to the court. But the tribunal must be mindful
that if provisional relief from a court has been
granted, it can be inferred that at least on a
‘first look’ basis, a judge found probable merit
to the movant’s position on the merits.
Alternative solution for interim relief:
considering arbitrators over judicial
intervention
One good solution for parties inclined toward
a New York seat but not sanguine about this
landscape for judicial interim measures is to
use the ICDR’s emergency arbitrator process,
the ICC’s pre-arbitral referee procedure, or
comparable procedures provided institutionally
or created specially by contract to address
truly urgent requests that must be heard
before the tribunal is constituted. Subject
to the particulars of the applicable rules of
arbitration, the emergency arbitrator selected
will have considerable discretion in choosing
applicable standards for provisional relief. And
the emergency arbitrator is likely to be more
persuadable than a New York state or federal
judge to be guided by transnational arbitral
norms concerning provisional measures that
de-emphasise the merits and focus mainly
on the extent of truly irreparable harm and
disproportionate hardship.
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Awarding equitable relief in
cross-border M&A disputes

C

ross-border M&A agreements are
increasingly stipulating that disputes
be resolved through arbitration.
This is perhaps not surprising given
the many advantages of the arbitral forum
compared to traditional litigation, which
include confidentiality, forum neutrality, the
availability of expert decision makers and,
in most instances, greater speed and cost
efficiency.
As arbitrators deal with increasing numbers
of M&A disputes, it is inevitable that they will
encounter some of the same issues that courts
in the United States often confront in such
cases. In particular, where the dispute arises
prior to the closing, requests for equitable
relief, including relief pendente lite, are
common. For example, if the buyer wishes to
exit the transaction but the seller desires to
close, the seller may seek an award of ‘specific
performance’, compelling the buyer to close.1
On the other hand, if the seller wishes to
terminate the transaction but the buyer does
not, the buyer may seek an award of specific
performance requiring the seller to close, and
may also seek interim relief, requiring that the
seller continue to operate its business in the
ordinary course – and refrain from engaging
in any extraordinary transactions that would
alter its business or capital structure – until
the dispute can be resolved.
Fortunately, requests for such relief should
not preclude resolution of such disputes
in an arbitral forum, since the rules of the
major institutional arbitration organizations
explicitly grant arbitrators the authority to
award equitable relief, including interim
relief to maintain the status quo pendente
lite, and the law in most major commercial
jurisdictions permits the enforcement of
arbitral awards of such relief.
This article discusses two leading US cases
involving pre-closing claims of breach – one
in which the buyer sought to terminate the
transaction and the seller sought an award of
specific performance, compelling the buyer
to close, and the other in which the seller
wanted to exit the transaction and the buyer
sought an order of specific performance
compelling the seller to close. As will be seen,
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an award of equitable relief in such cases may
well be the best and most effective way in
which to address such disputes, and may avoid
some difficult issues that may be presented by
a claim for money damages.
IBP, Inc v Tyson Foods, Inc – seller’s claim
for specific performance
One of the best-known cases awarding equitable
relief in the acquisition context is IBP, Inc
v Tyson Foods, Inc.2 There, the buyer, Tyson,
refused to close its planned merger with IBP,
claiming that IBP had experienced a material
adverse change in its business in the period
between the signing of the merger agreement
and the time specified for the closing.
The merger agreement explicitly provided
that, in the event of a breach by either party,
monetary damages would be inadequate
and the party claiming a breach would
be entitled to seek specific performance.
IBP disputed Tyson’s claim of breach,
and brought an action in the Delaware
Chancery Court seeking an order directing
Tyson to specifically perform the merger
agreement, by closing the transaction at the
agreed-upon price and terms. Following
expedited discovery proceedings and trial,
IBP prevailed, and Tyson was ordered to
consummate the merger. The transaction
was closed at the price set forth in the merger
agreement, just five months after the time
originally scheduled for the closing.
DQE, Inc v Allegheny Energy, Inc – buyer’s
claim for specific performance
The equitable ‘shoe’ was on the other foot
in Allegheny Energy, Inc v DQE, Inc, a dispute
between two utility companies.3 There, it was
the seller, DQE, that claimed that the buyer,
Allegheny, had suffered a material adverse
change. When DQE advised Allegheny that
it would not close, Allegheny sued, seeking
an order directing DQE to consummate the
merger.
In addition, Allegheny sought a preliminary
injunction compelling DQE, during the
pendency of the litigation, to comply with
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covenants in the parties’ merger agreement
that prohibited DQE from engaging in
activities outside the ordinary course of
business, such as issuing additional shares,
making capital expenditures in excess of
certain specified amounts, and mortgaging
or pledging assets. Allegheny argued that
such interim relief was necessary to ensure
that, in the event that it prevailed, it would
be able to acquire ‘the same DQE’ that it had
contracted to buy when it signed the merger
agreement many months earlier, as well as to
preserve the ability to account for the merger
as a ‘pooling’ under then-applicable US
accounting rules.4
DQE opposed Allegheny’s request for
interim relief, arguing that the merger
agreement did not contain any provision
permitting the parties to seek equitable relief
in the event of a breach and that, in any case,
if Allegheny prevailed at trial, it could be
made whole by an award of money damages.
The trial court agreed, noting, among other
things, that consummating a corporate
merger was difficult enough when the parties
were cooperating with each other, and that it
might prove impossible, or at least extremely
difficult, to effectuate the merger where the
seller was forced to close against its will.
The Court of Appeals for the Third
Circuit granted an expedited appeal from
the trial court’s order denying Allegheny’s
preliminary injunction request and, some five
months after the litigation was commenced,
reversed the trial court’s order.5 The
appellate court ruled that, notwithstanding
the parties’ failure to include a provision in
the merger agreement permitting specific
performance, the merger constituted a
unique, non-replicable business opportunity
because, among other things, the parties’
service territories were contiguous, their
customer bases and usage patterns were
‘complementar[y]’, and it was expected
that the combined company would have
the critical mass needed to compete in a
changing business environment.6 The court
also noted that DQE had ‘not undertaken to
identify any alternative merger partner, other
than itself, whose acquisition by Allegheny
would yield even one, let alone all, of these
very considerable business opportunities.’7
Consequently, the court held that Allegheny
would suffer irreparable harm if DQE was not
directed to maintain the status quo during the
pendency of the litigation.
While this was a significant victory for
Allegheny – protecting over US$1 billion in

potential merger synergies – the trial court
ultimately concluded, after an expedited
two-week trial, that Allegheny had in fact
suffered a material adverse effect as a result
of an adverse ruling by its primary regulator,
and that accordingly DQE was entitled to
terminate the merger. Following another
expedited appeal by Allegheny, the Third
Circuit affirmed the trial court’s ruling.
Some observations
International tribunals are nearly unanimous
in agreeing that the purpose of damages for
breach of contract is to place the injured
party in the position in which it would have
been, had the contract been performed as
promised. Damages may included losses
incurred or gains foregone. Thus, in the
M&A context, a prospective buyer, such as
Allegheny, might – as an alternative to an
order requiring the seller to close – claim
that a breaching seller had deprived it of the
opportunity to realize anticipated merger
synergies, and demand a monetary judgment
in the amount of the lost benefit. Similarly,
a prospective seller, such as IBP, might – in
lieu of an order compelling the buyer to
close – assert that the breaching buyer had
deprived its shareholders of the opportunity
to receive the premium price typically paid in
such cases, and seek a damages award in the
amount of the lost premium.
Such claims are not unprecedented. In
Consolidated Edison, Inc v Northeast Utilities,8
the parties (two utility companies) entered
into a merger agreement pursuant to which
Consolidated Edison (CEI) agreed to acquire
Northeast Utilities (NU) for $3.6 billion in
cash and stock, a $1.2 billion premium over
NU’s aggregate market price prior to the
announcement of the merger. Shortly before
the scheduled closing, CEI declared that NU
had suffered a material adverse change that
‘dramatically lowered’ NU’s valuation, and
declined to proceed with the merger unless
NU would agree to a lower share price.9 NU
refused to agree to any price reduction, and
treated CEI’s demand as an anticipatory
repudiation and breach of the agreement.
CEI sued first, seeking recovery of the
merger’s lost synergy savings, which CEI’s
expert estimated to be $707 million.10 NU
counterclaimed, seeking to recover the
lost merger premium for the benefit of its
shareholders. Each party sought summary
judgment dismissing the other’s damage
claim. NU argued that the merger premium
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exceeded the asserted synergy savings, and
thus CEI had not, in fact, suffered any loss,
and that in any case the asserted synergy
savings were impermissibly speculative, since
they might never be achieved in practice. CEI
argued that, under the terms of the merger
agreement, NU’s shareholders were not
proper third party beneficiaries of the merger
agreement and thus NU had no right to seek
damages on their behalf.11
Simply describing these competing claims
should be sufficient to reveal the complex
issues they present. Claims for lost synergies
can require the tribunal to look far into the
future to evaluate the likelihood that the
asserted synergies would actually be achieved,
as well as future rates of interest and inflation
in determining how to discount them to
the present. The law in many jurisdictions
prohibits courts from awarding damages
where the claim is inherently speculative
and cannot be quantified with certainty.
In addition, many jurisdictions require a
party claiming breach of contract damages
to attempt to mitigate its loss. Could a
prospective seller seeking to recover a
transaction premium be required to put itself
up for sale to another bidder? What happens
if the market climate has changed by the time
the breach occurs, making that difficult or
impossible to do? And how (if at all) should
the tribunal account for the fact that, if the
seller is not able to obtain an alternative
bid at the time of the arbitration, it may
nonetheless obtain one at a later date, thus
raising the possibility that the seller may end
up receiving more than it would have been
paid in the first instance?
In IBP, the Delaware Chancery court
addressed the issue of whether the merger
in that case represented a ‘truly unique
opportunity that [could not] be adequately
monetized’,12 thereby justifying an award of
specific performance. In concluding that
specific performance was warranted, the
court noted that ‘determination of a cash
damages award will be very difficult in this
case. And the amount of any award could
be staggeringly large. No doubt the parties
would haggle over huge valuation questions . .
. . A damages award can, of course, be shaped;
it simply will lack any pretense to precision.’13
This absence of ‘precision’ strongly counsels
in favour of awarding specific performance
in situations such as this, at least where it is
requested by the parties and can be feasibly
implemented.
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Requests for interim relief also raise special
issues. While interim relief can be of great
benefit in terms of preserving the status
quo pendente lite – and thus making possible
an award of specific performance at the
conclusion of the case – mandatory norms of
national law may provide that the power to
order interim measures belongs exclusively
to domestic courts, thereby precluding the
arbitral tribunal from entertaining such
requests.14 Furthermore, the grant of interim
relief raises the issue of enforceability of the
award. In the US, the Federal Arbitration
Act and the New York Convention provide
that US federal courts lack the authority to
confirm or enforce interlocutory awards; an
award must be ‘final’ in order for it to be
subject to any court review.15 However, if an
award disposes of a discrete claim, then a
district court can confirm the award, even if
other claims remain outstanding.16 In sum,
while interim relief can potentially have a
significant impact on a dispute, parties should
pay close attention to the legal landscape of
the particular jurisdiction or arbitral rules
under which they elect to arbitrate, so as
to be sure such relief is both available and
enforceable if awarded.
Finally, as both the IBP and DQE cases
suggest, claims for specific performance
should ideally be heard and determined on
an expedited basis. Where, as in DQE, the
buyer is seeking specific performance, the
seller may well be ordered to comply with
restrictive covenants in the merger agreement
during the pendency of the arbitration, so
as to ensure that, if the buyer prevails, the
company it acquires at the closing is the
same company it contracted to buy when
the merger agreement was executed. In
that case, expedition is important since, if
the seller prevails, as was the case in DQE, it
should not be subject to these restrictions any
longer than is absolutely necessary. Similarly,
expedition will be important where, as in
IBP, it is the seller that is seeking specific
performance, since if there is a lengthy
delay, the buyer could encounter business
difficulties that may impede its ability to
perform; in addition, under the law of
most jurisdictions, to be entitled to specific
performance, the seller will be required to
remain in compliance with its obligations
under the merger agreement, and these
restrictions should not last any longer than is
absolutely necessary to resolve the case. On
the other hand, if the buyer prevails, it should
be free to pursue other business opportunities
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as soon as practicable. Last, but not least,
an expeditious final resolution of complex
business disputes satisfies the need that all
businesspersons have for certainty – indeed,
that is one of the reasons that parties choose
arbitration in the first place. Thus, in any
arbitration, but especially in M&A disputes,
that is a goal that every tribunal should seek
to achieve.
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The evolving standards for
extending US discovery
assistance to international
arbitrations

T

he extension of United States
discovery ‘assistance’ to international
arbitral proceedings under 28 USC §
1782 has been the subject of extensive
and presently unresolved conflict in US
courts. Section 1782 authorises US district
courts to compel discovery from persons
(or entities) who reside or are found in
the court’s district, for use in a ‘foreign or
international tribunal’. The United States
Supreme Court’s sweeping opinion in
Intel Corp v Advanced Micro Devices, Inc, 542
US 241, 124 S Ct 2466 (2004) eliminated
various obstacles that had developed in US
jurisprudence to discovery assistance requests
regarding foreign proceedings and animated
intense efforts to extend such assistance to
international arbitrations. A ‘functionality’
test is emerging out of the resulting case
law, which may provide further analytical
coherence to court assessments of whether
particular arbitral proceedings may receive
discovery through § 1782.
The Intel case has encouraged US
discovery assistance for foreign
proceedings
Although it has been the ostensible public
policy of the United States for more than 150
years to provide assistance in the gathering of
evidence for use in foreign legal proceedings,
as is presently codified at 28 USC § 1782,
many US courts long tended to view
applications for such assistance with reticence.
Over time, multiple court opinions were
rendered adding non-statutory conditions
to the availability of US discovery assistance,
such as requiring that a petitioner first seek
the discovery in the foreign proceeding or
that the type of discovery sought be available
in the non-US matter. The tendency towards
limiting the availability of relief under § 1782
through non-statutory requirements has,
however, abated as a consequence of the US
Supreme Court’s first (and only) opinion
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addressing § 1782 in the 2004 Intel case. Intel
clarified that § 1782 relief was available prior
to the actual commencement of a foreign
legal proceeding, regardless of whether the
discovery elicited was permissible in the
foreign jurisdiction. Most significantly, Intel
interpreted the type of foreign proceeding
for which US discovery assistance is available
under § 1782 expansively.
Intel deemed an antitrust investigation
brought by the European Union’s Directorate
General for Competition (the ‘Directorate
General’) – the equivalent of the Antitrust
Division of the US Department of Justice
– to constitute a ‘foreign or international
tribunal’ for which discovery assistance might
be rendered under § 1782, even though
the inquiry process in question did not
actually involve any court or adjudicatory
proceeding.1 In so holding, the Court
included in its analysis an assessment of how
the Directorate General functions, which
some district courts have recently invoked (in
cases that are described below) in support
of their application of a functionality test in
deciding whether § 1782 should be extended
to particular arbitral proceedings. The Court
explained that although the activities by the
Directorate General did not alone constitute
adjudicative proceedings, they were a first-step
decision-making function in a broader legal
process since action or inaction with respect
to its conclusions were subject ultimately to
judicial review.2
Although the Intel Court interpreted
§ 1782 broadly, the Court expressly declined
‘to adopt supervisory rules’, electing instead
to ‘await further experience with § 1782(a)
applications in lower courts’.3 This ‘further
experience’ has included conflicting case law
with respect to the availability of US discovery
assistance for international arbitral proceedings.
Some courts have followed the determinations
of the Second and Fifth Circuit Courts of
Appeals4 prior to Intel that § 1782 does not apply
to arbitral proceedings,5 whereas multiple other
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courts have concluded that § 1782 may extend
to arbitrations, albeit by applying differing
analytical approaches.
For example, district courts in New Jersey
and Minnesota have concluded that § 1782
extends to private international arbitrations
by focusing on the language of the statute, its
legislative history, and the impact of Intel on
the analysis used in the NBC and Biedermann
opinions.6 Other courts have adopted a
narrower view of the NBC court that § 1782
applies only to governmental or quasipublic arbitrations, such as those conducted
pursuant to bilateral investment treaties, and
not to purely private arbitrations.7 A third and
more nuanced ‘functionality’ test has been
applied by three district courts (in cases that
are described below) in assessing whether
certain private arbitrations may receive US
discovery assistance.
The functional analysis test of foreign
proceedings
This ‘functionality’ test involves an analytical
framework pursuant to which courts look
beyond the narrow categorisation of whether
an international arbitration proceeding is
‘private’ (eg, unrelated to treaties) and assess
the specific character or function of the
arbitration in the broader foreign legal system
in which the arbitration is seated. More
precisely stated, US courts are increasingly
extending § 1782 to private arbitrations where
the arbitrations function as first-instance
decision making proceedings that are subject
to substantive court review, analogous to the
Directorate General in the Intel case.
Final award that would not be judicially
reviewable prevented application of
§ 1782
One recent example of this approach is In
re Operadora DB Mexico, SA de CV, Case No
6:09-cv-383-Orl-22GJK, 2009 US Dist Lexis
68091 (MD Fla, 4 August 2009). Operadora
involved a request for discovery for use
in an arbitration in Mexico, which was
being conducted under the auspices of the
International Chamber of Commerce (the
‘ICC’). In assessing whether § 1782 could be
applied in support of such a proceeding, the
court noted that:
• the Second and Fifth Circuit Courts
of Appeal (in NBC and Biederman) had
declined to extend § 1782 to private
arbitrations prior to Intel;

• Intel applied a functional analysis of the
Directorate General in assessing whether it
could be a § 1782 ‘tribunal’;
• at least three district courts had held
after Intel that § 1782 applied to private
arbitrations; and
• two district courts had found that § 1782
did not extend to private arbitrations.
In the face of the ambiguities associated with
this conflicting case law, the Operadora court
determined that it was required to ‘employ a
functional analysis using the criteria endorsed
by Intel … as well as other functional
characteristics of the ICC panel to determine
whether [the arbitration was] a foreign or
international proceeding under § 1782’.8
The Operadora court determined that
the functionality analysis in Intel, which
emphasised the availability of judicial review,
did not weigh in favour of accepting the
ICC panel as a § 1782 tribunal. The court
reasoned that ‘although the decisions of
the ICC Panel are final and binding on the
parties, those decisions are not judicially
reviewable’.9 The court did not accept that
the existence of a review procedure from
the ICC arbitral panel to the ICC court was
necessarily equivalent to the type of review
by public courts that was found to exist with
respect to the Directorate General in the
Intel case. The Operadora court noted that
‘determining whether the ICC Court is a
foreign tribunal under § 1782 potentially
presents the same issues as determining
whether the ICC Panel is a foreign tribunal
under § 1782’.10
The court also considered factors beyond
those addressed in Intel, reasoning that the
Supreme Court’s functional analysis had
been limited by the specific characteristics
of the Directorate General, which differed
from the ICC panel in the Operadora case.
The Operadora court indicated that it
‘believe[d] that a functional analysis of
the ICC Panel should also consider the
origin of its decision-making authority and
its purpose’.11 The court found ‘that the
source of the ICC Panel’s authority and
its purpose are functional attributes that
militate against classifying it as a foreign or
international proceeding under § 1782’.12
It noted that ‘[b]ecause the ICC Panel’s
authority derives from the parties’ agreement,
its purpose is fundamentally different than
that of a governmental or state-sponsored
proceeding’.13 The court reasoned ultimately
that ‘[b]ecause the ICC Panel is the product
of a private agreement to resolve disputes
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independently of state-sponsored tribunals,
the Court finds that Congress and the
Supreme Court would not casually extend
§ 1782 assistance to such a proceeding
without some deliberation’.14
Awards subject to court review trigger the
right to § 1782 assistance
A second recent example of the functional
analysis approach is In re Winning (HK)
Shipping Co, Ltd, Case No 09-22659-MCUNGARO/SIMONTON, 2010 US Dist Lexis
54290 (SD Fla, 30 April 2010), where the
court found § 1782 applicable for use in an
anticipated London arbitration pursuant to
the rules of the London Maritime Arbitrators
Association (the ‘LMAA’). The Winning
court noted that although Intel does not
specifically resolve the question of whether
private arbitrations may be ‘tribunals’ under
§ 1782, Intel ‘opened the door’ to a broader
interpretation of the statute, in a departure
from the earlier circuit court opinions in
NBC and Biedermann, where § 1782 was not
extended to private arbitrations.15 The court
in Winning placed particular emphasis on
the fact that any award in the anticipated
arbitration would be subject to a court
review under the English Arbitration Act
of 1996 and the LMAA rules. The opinion
explains that an arbitral body that ‘actually
acts as a first-instance decision maker whose
decisions are subject to judicial review …
operates as a foreign tribunal for purposes
of section 1782’.16 In so holding, the court:
(i) referenced the emphasis in Intel on
the availability of court recourse from the
determinations of the Directorate General;
and (ii) distinguished the NBC and Biederman
opinions by noting the absence of any
indication that the arbitrations there in
question were subject to court review.17
A similar approach was followed by the
United States District Court for Connecticut
in OJSC Ukrnafta v Carpatsky Petroleum Corp,
Case No 3:09 MC 265 JBA, 2009 US Dist Lexis
109492 (D Conn, 27 August 2009). The OJSC
case involved a request for discovery for use in
an arbitral proceeding before the Arbitration
Institute of the Stockholm Chamber of
Commerce (the ‘AISCC’). The court deemed
this proceeding to constitute a ‘tribunal’
to which § 1782 might apply since the
arbitration was in substance a ‘first-instance
decision maker’, analogous in procedural
function to the Directorate General in the
Intel case. This conclusion was based upon
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a determination that the arbitral award was
not purely private and implicated ‘sufficient
judicial reviewability’ since:
• the arbitration was to be conducted
pursuant to the UNCITRAL rules;
• there existed a coinciding jurisdictional
challenge to the arbitration in a Swedish
court; and
• ‘either or both parties [could] seek review
of the decision of the arbitral tribunal’.18
Functional analysis may help limit
inconsistent outcomes
The functionality test applied in the
Operadora, Winning and OJSC cases is a useful
framework for assessing requests in US courts
for discovery assistance on behalf of foreign
arbitral proceedings. In the absence of
further guidance from the US Supreme Court
(or Congress) regarding the applicability
of § 1782 to international arbitrations, the
functionality test may facilitate an orderly
development of § 1782 jurisprudence based
upon a nuanced and substantive assessment
of whether arbitrations are sufficiently
analogous to governmental court or
adjudicatory proceedings to warrant discovery
assistance from US courts.
However, notwithstanding its present value,
further experience with the functionality test
may well precipitate controversy regarding
whether the functionality assessments
undertaken in the Operadora, Winning
and OJSC cases were unduly complicated.
Further application of the functionality test
may well generate cases where courts focus
upon the relationship between the arbitral
proceedings and the New York Convention
on the Enforcement and Recognition of
Foreign Arbitral Awards (the ‘Convention’),
which has been adopted by more than 140
countries, as well as the domestic legislation
in many nations affirming the enforceability
of arbitral awards. The broad recognition and
enforceability of foreign and international
arbitration awards, coupled with the
availability of at least a narrow judicial review
of such awards, as is available under Article
V of the Convention, suggests that most of
the arbitrations that US courts are likely to
encounter through § 1782 petitions should
properly be deemed first-instance decision
makers in a foreign legal system, thereby
qualifying as ‘tribunals’ under § 1782,
particularly where the ultimate provision of
discovery assistance would remain subject to
court discretion under the terms of § 1782.
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Notes
1 Intel Corp v Advanced Micro Devices, Inc, 542 US 241, 124
S Ct 2466 (2004) at 255.
2 Ibid, at 253-256 and 258.
3 Ibid, at 265.
4 See Republic of Kazakhstan v Biederman Int’l, 168 F.3d 880
(5th Cir 1999) and NBC, Inc v Bear Stearns & Co, Inc,
165 F.3d 184 (2nd Cir 1999).
5 See, for example, El Paso Corp v La Comision Ejecutiva
Hidroelectrica del Rio Lempa, 341 Fed Appx 31, 3334 (5th Cir 2009) (reaffirmation of the holding
in Biederman that § 1782 does not apply to private
international arbitrations).
6 See In re Roz Trading, Ltd, 469 F Supp 2d 1221, 12241228 (ND Ga, 2006) and In re Hallmark Capital Corp,
534 F Supp 2d 951, 954-957 (D Min, 2007).
7 See, for example, Norfolk S Corp v Gen Sec Ins Co, 626 F
Supp 2d 882, 885 (ND Ill, 2009) (§ 1782 applies to
‘state-sponsored arbitral bodies’ but not purely private
arbitrations) and In re Oxus Gold PLC, Case No Misc:
06-82, 2006 US Dist Lexis 74118, at *14-16 (D NJ, 10
October 2006) (applies a public/private arbitration
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Courts no longer shy to review
arbitration awards
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The premise: courts will traditionally
respect arbitration awards
The role of arbitration in reinsurance disputes
has been recognised and respected dating
as far back as the early 1800s.1 Arbitration is
so ingrained in the industry, its pick as first
choice for parties looking to resolve disputes
is almost a foregone conclusion, and for
good reason. New York’s highest court (the
New York Court of Appeals) has noted that
reinsurance law is ‘a field in which differences
have often been settled by handshakes and
umpires’.2 Arbitration fits naturally within
the field as it allows those experienced in the
specialty and familiar with its intricacies to
determine dispute resolutions rather than
subjecting judges and jurors, who are often
less versed in the finer details of the industry,
to such proceedings. Moreover, courts have
traditionally deferred to panels’ decisions,
not just in the reinsurance context, but as a
matter of general policy towards arbitration.
The Supreme Court has noted that, ‘[as] long
as the arbitrator is even arguably construing
or applying the contract and is acting
within the scope of authority, that a court is

convinced he committed serious error does
not suffice to overturn his decision’.3
However, as a few recent cases have
shown, the pendulum has swung in the
other direction and the general practice
of deference by the courts will not
necessarily mean that a panel’s award will
not be overturned. As a result of recent
court activism, those who deal within the
reinsurance industry or with arbitrations
in general are now uneasy at the prospect
of a panel’s award being heavily scrutinised
or overturned. While arbitration remains
prevalent in the reinsurance industry,
companies have expressed their scepticism
and have been quite vocal in criticising
arbitration’s perceived lack of efficacy for
more than two decades,4 and despite recent
developments to ‘bring more confidence to
an often maligned system’,5 as appears below,
courts may have taken such criticism too far.
Recently, a trio of arbitration awards in the
reinsurance field have been overturned by
the courts. These cases have sent shockwaves
through an industry which has traditionally
been able to take comfort in the fact that
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a final ruling by a panel was definitive. To
appreciate the far-reaching implications of
these decisions, a closer look at the specifics
of each case is required.
The trilogy
In PMA Capital Ins Co v Platinum Underwriters
Bermuda Ltd (‘PMA Capital’),6 Scandinavian
Reinsurance Co Ltd v St Paul Fire & Marine Ins
Co (‘Scandinavian Reinsurance’),7 and Amerisure
Mut Ins Co v Global Reinsurance Corp of Am
(‘Amerisure’),8 the courts in each case vacated
the final award at issue.
In PMA Capital, the Eastern District of
Pennsylvania found that the panel had
exceeded its authority by interpreting the
‘honourable engagement’ clause in a manner
which allowed it to disregard established
law and modify a contractual provision.
The Court took issue with the fact that the
arbitration panel unilaterally removed a
‘Deficit Carry Forward’ provision from the
contract. When the Court reviewed this
matter, it specifically stated that the contract
‘requires the enforcement of the Deficit Carry
Forward Provision, not its elimination’.9 The
arbitrator’s award was defended through the
use of the ‘honourable engagement’ clause.10
It was argued that panellists are permitted to
stray from judicial formalities because of such
clauses. The Court ultimately ruled, however,
that the panel had exceeded its authority and
that while judicial formalities may be ignored
based on an ‘honourable engagement’
clause, established legal principles cannot be
disregarded to make way for a decision which
has no basis whatsoever in law.11
In the second of the three recent decisions,
Scandinavian Reinsurance, the US District
Court, Southern District of New York, held
that failure by two arbitrators to disclose
concurrent involvement in a separate but
related arbitration rendered the award void
as the arbitrators were not ‘disinterested’,
as required by the contract. Arbitrators who
concurrently sit on multiple panels are a
common occurrence; however, in this case,
the arbitrators failed to disclose information
obtained in breach of clearly established
procedures, and the Court determined that
this failure was evidence of the panellists’
‘evident partiality’, which required a vacatur
of the panel’s final award.
Lastly, in Amerisure, the Illinois Court of
Appeals vacated the panel’s award because
the panel had erroneously granted attorneys
fees as part of an award when neither the
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treaty at issue nor the governing state law
authorised the award of attorneys’ fees to the
prevailing party. The panel had nonetheless
granted the attorneys fees to the successful
party because the losing party had violated its
duty of ‘utmost good faith’ to the other party.
The Court held that in doing so, the panel
exceeded its authority and the award was
therefore vacated.
While these rulings may alter the previous
consensus that arbitration awards are ‘airtight’, they have not affected the general
tendency of the courts to find in favour of
arbitration (and enforce an award) when
parties specifically provide for it. As a general
rule, if two parties contract to resolve a
dispute through arbitration, courts will still
heavily favour the decision that results from
such a proceeding, as mentioned by the
courts in the cases above. That said, the courts
have become wary of arbitration awards that
blatantly stand in conflict with established
legal precedents or involve partial or biased
arbitrators.
Parties who are looking to resolve their
disputes by way of arbitration will be looking
to counsel to ensure that awards are not
needlessly vacated. The suggestions below
should be taken into consideration to meet
that end.
Suggestions for avoiding vacaturs
Avoiding vacaturs becomes more important
when we consider how the costs associated
with arbitrations have sky-rocketed in recent
years. This expense may result in parties
avoiding the arbitration process altogether
and instead settling for much less than
what an arbitration panel would have likely
awarded based on the merits of their case.
With this new landscape taking place in the
world of arbitration, new measures need to be
taken to restore confidence in the arbitration
process, and the suggestions below can help
bring more certainty to a process which has
become less certain as of late.
Modification of previous interpretation of
certain arbitration clauses
The typical language in arbitration clauses
contains a portion commonly referred to as
the ‘honourable engagement’ clause and
often reads as follows:
‘The arbitrators will interpret this
Agreement as an honourable engagement
and not merely as a legal obligation. They
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are relieved of all judicial formalities and
may abstain from following the strict rules
of law. They will make their award with
a view to affect the general purpose of
this Agreement in a reasonable manner
rather than in accordance with the literal
interpretation of the language’.
In the past, arbitrators have viewed this clause
as justification to completely abandon the
contract and/or applicable law, favouring
decisions based on their own determination
of fairness instead. With the recent trilogy
referred to above, it is clear that arbitrators
must now alter their previous method of
interpreting the governing contracts, and
awards should be made with consideration to
both applicable law and the full terms of the
contract. This does not mean that arbitrators
should refrain from issuing creative rulings;
however, it does mean that they must be
more careful in their willingness to abandon
contractual terms or applicable rules of law.
As a result, arbitrators will need to bring
a new approach to their interpretation of
contracts, and parties must take special care
in selecting an arbitrator.
To avoid any uncertainty, parties can
either specify exactly how the ‘honourable
engagement’ clause in their agreements is
to be interpreted (ie, intent is not to oblige
arbitrators to enforce rules of procedure, but
substantive law must nonetheless be applied),
or simply avoid such clauses altogether.
Need for reasons to accompany arbitration
awards
Unless requested, reasons do not necessarily
accompany awards granted through
arbitration. It may be time, however, for
parties to specifically request reasons,
especially if the award is based on a highly
technical matter that a judge may not (absent
reasons) fully understand. As the Second
Circuit in In the Matter of the Arbitration between
Andros Compania Maritima and Marc Rich &
Co, 579 F.2d 691 (2nd Cir, 1977) explained:
‘even a barely colorable justification for the
outcome reached’ counters an allegation
of irrationality.12 The Court in PMA Capital
alludes to the fact that ‘[a]ny evaluation
of the Arbitrators’ decision is made more
difficult by their failure to offer any
supporting explanation or reasoning.’13
One commentator has even gone so far
as to suggest that had the award in PMA
Capital been accompanied by reasons, the
Court may well have deferred to the panel’s

ruling.14 An industry-wide requirement for
full reasons to accompanying every award
would undoubtedly provide a more stable
environment. Until then, when full reasons
are required, parties should insist that a
passage be inserted in the arbitration clause
of their contracts requiring that full reasons
be provided by the panel rendering the
award.
Need for competent counsel prior to
arbitration hearings
The above suggestions may be based on a
personal analysis of contemporary trends and
therefore vulnerable to criticism; however,
one point that is incontrovertible is the need
to retain proper counsel. Arbitration hearings
along with the discussions and negotiations
leading up to them are not something that
should be taken lightly. Counsel educated
in the intricacies of reinsurance law and
arbitration generally can often prevent the
need for a full-blown arbitration hearing.
Experienced attorneys are best placed to
assist in selecting arbitrators who are best
suited to interpret the contract at issue
and ensure that the selected arbitrator has
a full understanding of the most recent
developments in the governing law of the
contracts. In the Amerisure case, had the
arbitrators properly understood Illinois law
concerning attorneys fees, the vacatur may
have been avoided.
Conclusion
The vacating of an award can result in a
financially devastating blow for the parties
involved. It is difficult to assess whether the
decisions outlined above are an anomaly or
if the courts are now going to be much more
willing to review and vacate final awards.
Regardless, the suggestions outlined above
are simple measures to be taken to ensure
that courts will not overturn arbitration
awards. While not foolproof, they can go a
long way towards avoiding needless vacaturs.
Notes
1 Reinsurance Association of America, Manual for the
Resolution of Reinsurance Disputes, A Historical Perspective
on the Growth of Arbitration in the US and its Introduction
to the Reinsurance Industry, 8 no 17 (2008 ed).
2 Sumitomo Marine & Fire Ins Co v Cologne Reins Co, 552
NE 2d 139, 140 (NY, 1990).
3 United Paperworkers Int’l Union v Misco, Inc, 484 US
29, 38 (1987); See also Nationwide Mut Ins Co v Home
Ins Co, 429 F.3d 640 (6th Cir, 2005) (Sixth Circuit
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described the standard of review of an arbitration
award as ‘one of the narrowest standards of judicial
review in all of American jurisprudence’).
4 See, generally, Debra J Hall, ‘Arbitration: New
Developments to Bring More Confidence To An Often
Maligned System’, Reinsurance, Vol 1 No 11 at 4; XX
Mealey’s Reins Rpt No 16 at 17 (2009).
5 Ibid; see also www.arbitrationtaskforce.org for new
procedures regarding insurance and reinsurance
dispute resolution. According to their website, the
Reinsurance Dispute Resolution Task Force’s mission
is to ‘improve the reinsurance dispute resolution
process by identifying common problems and
recommending industry-wide, flexible, business-like
solutions’. See also www.arias-us.org which published
the ARIAS Practical Guide to Reinsurance Arbitration
Procedure, 2004.

6 659 F Supp 2d 631 (ED Pa, 2009).
7 2010 WL 653481 (SDNY, 23 February 2010).
8 2010 Ill App Lexis 198 (Ill App Ct 1st Dist, 15March
2010).
9 659 F Supp 2d 631, 637.
10 Ibid, at 636.
11 Ibid.
12 579 F.2d 691, 704.
13 579 F.2d 691, 639.
14 See note 4 above, at 5.

Implications of Idea Nuova, Inc
v GM Licensing Group Inc for
International Arbitration
Idea Nuova, Inc v GM Licensing Group Inc, a
decision issued by the United States Court
of Appeals for the Second Circuit on 9
August 2010, is noteworthy for its ruling
regarding the clarification on the character
of arbitral awards issued under the American
Arbitration Association (AAA) arbitration
rules. Although this decision involves a
domestic commercial arbitration, it is perfectly
applicable to international disputes as the AAA
International Arbitration Rules contain similar
relevant language as that at issue in the case.
Idea Nuova appeals finding that arbitral
awards were final and subject to judicial
confirmation
Idea Nuova Inc (Idea Nuova), a New Yorkbased company, entered into a consulting
agreement (the Agreement) with GM Licensing
Group (GM), Inc on 16 December 2002. The
Agreement was to run for a one-year term,
from 1 January 2003, through 31 December
2003, and had the option to be extended by
written agreement signed by both parties.
Such extension agreements were concluded
in both 2004 and 2005, but not for 2006. The
two parties offered conflicting versions of the
negotiations for the 2006 Agreement, with Idea
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Nuova maintaining that negotiations broke
down without the parties reaching accord, while
GM asserted that an oral agreement had been
made.
Without a resolution, on 27 November 2006,
GM invoked the Agreement’s arbitration clause
which provided that: ‘In the event of a dispute
arising hereunder, the parties must attempt to
resolve same for a period of forty-five (45) days
after which time the dispute shall be submitted
to AAA arbitration for resolution. In such
arbitration, the discovery rules of the California
Code of Civil Procedure shall apply.’1
The arbitrators issued a series of awards
in favour of GM, followed by a district court
decision confirming the finality of the award. On
appeal, Idea Nuova sought to vacate or modify
the awards, contending that the awards were
neither ‘final’ nor ‘binding’, and that the parties
had never consented to court jurisdiction for
judicial confirmation of any awards.2
The Second Circuit finds that submitting a
dispute to AAA arbitration implies consent
to use of AAA Rules
First, in a sweeping statement the Second
Circuit affirmed the decision of the lower
court that the parties had agreed to submit
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their potential disputes to AAA arbitration
for resolution and agreed to have the
arbitration conducted pursuant to the AAA
Commercial Rules, despite the fact the
Agreement included no explicit language
incorporating the AAA Commercial Rules
into the Agreement. The court stated
that the ‘AAA arbitration for resolution’3
language contained in the agreement
should be reasonably understood to signal
consent to arbitration conducted pursuant
to AAA Commercial Arbitration Rules and
the incorporation of those rules into the
agreement. This is further confirmed by
AAA Rule 1(a), which states that if parties
agree to a AAA arbitration, they also agree to
incorporate the AAA rules. The ruling is a
pragmatic response, and it is hard to conceive
of an example where, even in theory, parties
would submit their dispute to resolution
by commercial arbitration forums such as
the AAA, ICC or LCIA, but nevertheless
decide to set aside the application of the
corresponding rules to the arbitration. That
approach would obviously at least require
clear signaling language to that effect – which
was not present in the Agreement at issue in
Idea Nuova – and would most certainly lead to
intricate and complex procedures.4
AAA arbitration awards are final and
subject to court confirmation
Second, the court turned to the substance of
the dispute, ie, whether the arbitration awards
were final and whether parties had consented
to judicial jurisdiction for confirmation. Idea
Nuova’s argument was twofold: first, it argued
that the court had no jurisdiction based on
the fact that the arbitration clause lacked
the ‘final’ or ‘binding’ language and as such
did not confirm the parties’ intent to grant
jurisdiction; next, it argued that regardless of
whether the award was final, the Agreement
as drafted did not consent to judicial
confirmation of any arbitral award.
The court cited other Second Circuit cases
and found that ‘final’ and ‘binding’ language
was not essential when it affirmed that there
were ‘equivalent’ ways of expressing agreement
to binding arbitration.5 Among ‘equivalent
ways recognized . . . is a contract provision
holding for arbitration to be provided
pursuant to AAA rules’6 or perhaps any rules
that explicitly foresee a specific jurisdiction for
recognition and enforcement of awards. The
court then referenced AAA Commercial Rules

7 and 48 to illustrate that they repeatedly refer
to the award as being ‘final’.
The Court applied similar reasoning to
conclude that courts have jurisdiction for
judicial confirmation purpose, specifically
noting that Federal Arbitration Act (FAA) 9
U.S.C. § 9 authorises confirmation of arbitral
awards where ‘parties in their agreement have
agreed that a judgment of the court shall be
entered upon the award made pursuant to the
arbitration.’7 Furthermore, the court cited
AAA Commercial Rule 1(a) to note that AAA
arbitration is both binding and subject to entry
of judgment unless parties stipulate otherwise.8
Conclusion
The Idea Nuova decision finds that when
agreeing to submit an arbitration to a
specific arbitral institution, the rules of that
institution will apply to the arbitration, even
if those rules are not explicitly incorporated
into the arbitration agreement. Furthermore,
it also highlights that if those rules explicitly
indicate that a ruling is final, or that court
confirmation is permissible, then a court has
jurisdiction to confirm an arbitral award.
Notes
1 Idea Nuovo v. GM Licensing Group Inc, 617 F.3d 179, 179
(2d Cir 2010).
2 An argument that might have been interesting, but
was apparently abandoned by Idea Nuova during
the course of the proceedings and therefore not
discussed by the Circuit Court, was that the arbitrators
had applied California substantive law to the dispute
whereas New York substantive law governed the
contract. This result seemed to be based on the
arbitration clause’s reference to the California Code
of Civil Procedure.
3 Idea Nuova, 617 F.3d at 181.
4 It should also be noted that the AAA issues a variety
of industry-specific rules. It is therefore entirely
possible that the parties remained voluntarily silent
because they expected the arbitrators to decide
which set of rules was to apply to their dispute. The
arbitrators and the judicial courts logically applied the
Commercial Rules. The choice of AAA rules would
not affect the outcome in Idea Nuova in so far as each
set of rules refers to the awards as being final.
5 Idea Nuova, 617 F.3d at 180.
6 See Varaley v. Tarrytown Assocs, Inc, 477 F.2d 208, 210
(2d Cir 1973).
7 Idea Nuova, 617 F.3d at 180.
8 Idea Nuova, 617 F.3d at 181 (citing Rainwater v Nat’l
Home Ins Co, 944 F.2d 190, 194 (4th Cir 1991)).
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The Mobil decision on
jurisdiction

O

ver the last five years, the
Venezuelan Government has
nationalised many key industries.
In particular, beginning in about
2004, the government announced that it
would assume control of certain oil projects
controlled by international oil companies.
The announcement was followed by
negotiations and nationalisation decrees with
the ultimate purpose of ousting or reducing
the participation of foreign investors in
the oil sector. As a result of these actions,
several international oil companies sought
arbitration of their claims against Venezuela
under the auspices of ICSID.
On 10 June 2010, the Arbitral Tribunal
hearing the case brought by ExxonMobil
(through several subsidiaries) against Venezuela
issued its decision on jurisdiction (ICSID Case
No ARB/07/27). This is the first decision of an
ICSID tribunal on the recent nationalisations
carried out in the Venezuelan oil sector, and is
an important development in the concept of
investment protection in Venezuela.
Mobil’s investments in Venezuela

From 1975 (when the Venezuelan Government
initially nationalised the oil industry by
expropriating the assets of foreign oil
companies and reserving the oil industry to
the state) until the early 1990s, the private
sector was excluded from participating in the
Venezuelan oil industry. In the early 1990s, the
Venezuelan Government initiated a process
that came to be known as the Apertura Petrolera
(Oil Opening), with the purpose of increasing
domestic oil production. One of the key
features of the Apertura was the development of
the extra-heavy oil reserves in the Orinoco Oil
Belt, which required costly technology to make
it marketable. However, Petróleos de Venezuela
SA (PDVSA), Venezuela’s state-owned oil
company, lacked the financial capacity for such
a project and decided to work with international
oil companies with the financial and technical
capacity to produce and upgrade the extraheavy crudes of the Orinoco Oil Belt.
In 1997, PDVSA, Mobil and Veba Oel
Venezuela Orinoco established the Cerro
Negro joint venture to exploit and develop
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the extra-heavy oil fields in the Cerro Negro
area, to construct an upgrader on the
Venezuelan coast (in the Jose Complex) to
upgrade extra-heavy crude and to lay the
pipelines between the Cerro Negro area
and the upgrader. The parties’ interests
in the Cerro Negro joint venture were:
PDVSA, 41.66 per cent; Mobil, 41.66 per
cent; and Veba, 16.66 per cent. The parties
also appointed a subsidiary of Mobil as the
project’s technical operator.
Mobil has claimed that it invested
over US$1.3 billion in the Cerro Negro
joint venture, and that the Venezuelan
Government offered Mobil several incentives
to make such investment, including a
substantial reduction of the prevailing income
tax and royalty rates for a period of nine years
from the initiation of commercial production.
Mobil also held an interest in the La
Ceiba project (along with Petro Canada and
PDVSA) to explore for light and medium
crude at its own risk and expense in the La
Ceiba area. The agreement took the form
of a share-risk-and-profit project and was
entered into in 1996. Mobil has claimed that
the private investors in the La Ceiba project
invested approximately US$300 million in
addition to the US$100 million signing bonus.
Expropriation of Mobil’s investments
In 2005, PDVSA was instructed by the
Venezuelan Government to convert the
operating service agreements that had been
entered into between PDVSA and certain
private oil companies during the 1990s to a
regime of empresas mixtas (mixed enterprises),
in which PDVSA should hold a minimum of
51 per cent stock ownership.
On 30 March 2006, the Venezuelan
National Assembly approved the Model
Contracts for the empresas mixtas and, on 31
March 2006, it approved the ‘Circular of
Understanding’ for the conversion of the
operating service agreements to contracts
implementing empresas mixtas. As a result
of the conversion to empresas mixtas, the
international oil companies that were parties
to the operating service agreements became
minority shareholders, rather than equal
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or majority shareholders, in companies
controlled by PDVSA.
On 26 February 2007, President Chávez
issued Law Decree No 5200 (the Law Decree)
pursuant to which the strategic associations
for the Orinoco Oil Belt Extra-Heavy Crude
Oil Projects, namely Petrozuata (a joint
venture between PDVSA and ConocoPhillips),
Sincor (a joint venture between PDVSA, Total
and Statoil), Petrolera Cerro Negro (a joint
venture between PDVSA, ExxonMobil and
BP) and Petrolera Hamaca (a joint venture
between PDVSA, Chevron and ConocoPhillips) were converted into empresas mixtas
in which Corporación Venezolana de Petróleo
(CVP), a wholly owned subsidiary of PDVSA,
would hold an equity interest of at least 60
per cent.
Under Article 4 of the Law Decree,
participants in the strategic associations and
in the share-risks-and-profits joint ventures
were given four months to decide whether to
participate in the empresas mixtas, under new
contractual arrangements that would replace
the association agreements. If no agreement
was reached regarding the formation of the
empresas mixtas within the four-month period,
Article 5 of the Law Decree provided that
the government, through PDVSA, would
directly assume the activities of the strategic
associations and the share-risks-and-profits
joint ventures.
Mobil did not reach an agreement for
the conversion of its companies (Cerro
Negro and La Ceiba) into empresas mixtas.
The Venezuelan Government therefore
unilaterally cancelled Mobil’s rights under the
respective associations and PDVSA assumed
Mobil’s stakes in the joint ventures, without
paying compensation.

Convention in the absence of a BIT; and
• the Dutch subsidiary of Mobil Corporation
(Venezuela Holdings, BV) was a
‘corporation of convenience’ created for the
sole purpose of obtaining access to ICSID
jurisdiction under the Treaty, which it was
alleged constituted an abuse of corporate
form and impermissible ‘treaty-shopping’.

The jurisdictional issue

Article 22 of the Foreign Investment Law is
not a general consent to ICSID arbitration

As a result of the expropriation of its interest in
the Cerro Negro and La Ceiba projects, Mobil
filed a request for arbitration before ICSID
on 6 September 2007. Mobil argued that
Venezuela had consented to ICSID arbitration
based on Article 22 of the Venezuelan Law on
the Promotion and Protection of Investments
(the Foreign Investment Law)1 and on the
bilateral investment treaty between Venezuela
and the Netherlands (the Treaty).2
Venezuela objected to the jurisdiction of
the Tribunal, arguing that:
• Article 22 of the Foreign Investment Law
does not constitute a general consent by
Venezuela to submit foreign investment
disputes to arbitration under the ICSID

The decision
Given Venezuela’s objection to its jurisdiction,
the Tribunal was called to decide on two
crucial issues regarding investment treaty
protection in Venezuela:
• whether Article 22 of the Foreign
Investment Law constitutes a unilateral
consent to ICSID arbitration by Venezuela
in the absence of a BIT; and
• whether the restructuring of an investment
in Venezuela to gain access to ICSID
arbitration is legitimate.
Several claims filed by international investors
against Venezuela are based on Article 22 of
the Foreign Investment Law (such as the case
brought by Brandes Investments Partners
against Venezuela for the expropriation of
CANTV). Therefore, the decision by the Mobil
Tribunal has set an important precedent for
other pending ICSID cases against Venezuela.
As it turned out, the Tribunal decided
that Article 22 of the Foreign Investment
Law ‘does not provide a basis for jurisdiction
of the Tribunal in the present case’ (at 39).
On the other hand, the Tribunal declared
that restructuring investments in Venezuela
through a Dutch company in order to gain
access to ICSID arbitration constitutes ‘a
perfectly legitimate goal as far as it concerned
future disputes’ (at 56).

In deciding on whether Article 22 represents
Venezuela’s consent to ICSID arbitration,
the Tribunal first considered the applicable
standard of interpretation. The Tribunal stated
that ‘the interpretation given to Article 22 by
the Venezuelan authorities or by Venezuelan
courts cannot control the Tribunal’s decision
on its competence’ (at 22). This statement is
important given that Venezuela had based its
argument on Article 22 partially on an opinion
rendered by the Constitutional Chamber of the
Venezuelan Supreme Court on 17 October 2008
(No 1541), where the Court held that Article 22
of the Foreign Investment Law does not, itself,
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constitute a general consent to submit foreign
investment disputes to arbitration under the
ICSID Convention, in the absence of a BIT.
The Court had found that Article 22 does not
contain a general offer to arbitrate but it is
simply a reference to the ICSID Convention.
The Arbitral Tribunal accepted that internal
legislation may constitute a state’s consent to
ICSID arbitration, which must be interpreted
according to the ICSID Convention and
international law. However, the Tribunal found
that the text of Article 22 is ‘ambiguous’, and
that if the intention of the drafters of the
Foreign Investment Law had been to include a
unilateral offer to submit to ICSID arbitration,
they would have used a more straightforward
formula, as those used in the several BITs
signed by Venezuela before the enactment of
the Foreign Investment Law. Therefore, the
Tribunal concluded that no consent to ICSID
arbitration may be found within Article 22 of
the Foreign Investment Law.
Restructuring of investments to invoke
ICSID jurisdiction is permitted
Mobil claimed that Venezuela had breached
the Treaty not only by expropriating its interest
in Cerro Negro and La Ceiba, but also by
actions taken before the expropriation, such
as the reversal of the income tax and royalties
incentives (the Venezuelan Government had
increased the royalty for the Orinoco Oil Belt
projects in 2004 and increased the income tax
for such projects in 2006).
The initial investments of Mobil in the
Cerro Negro and La Ceiba projects (in the
1990s) were made through US and Bahamian
companies, even though Venezuela does
not have BITs with the US or the Bahamas.
However, in 2006 Mobil restructured its
investments in Venezuela using a company
incorporated in The Netherlands owned by
Mobil Corporation. The Dutch company ended
up owning 100 per cent of the subsidiaries of
Mobil that control the investments in Venezuela.
Venezuela argued that this restructuring
was illegitimate. Venezuela also argued that
only direct investments by Dutch nationals
in Venezuela are protected under the Treaty,
and therefore, that since the investment
of the Dutch entity was made through
intermediate companies, there was no
jurisdiction under the Treaty.
The Tribunal considered that it was clear
that the sole purpose of the restructuring was
to give access to ICSID arbitration through
the Treaty. The Tribunal, however, considered
164

that this was entirely legitimate, although such
a restructuring could not retroactively give it
jurisdiction over pre-restructuring disputes.
In other words, the restructuring applied only
to ‘future disputes’. While the Tribunal had
jurisdiction to consider the post-2006 activities
of the Venezuelan Government, it therefore
had no jurisdiction to adjudicate disputes
arising prior to 2006, such as the increase of
the royalty and the income tax.
The Tribunal also stated that although
the Treaty does not make explicit reference
to indirect investments, the definition of
investment contained in Article 1 of the
Treaty, including ‘every kind of assets’,
guarantees protection to indirect investments.
Conclusion
The decision on jurisdiction in the Mobil case
is significant. There are several cases in which,
unlike Mobil, the claims are based only on
Article 22 of the Foreign Investment Law. In
those cases, claimants will face an uphill battle.
On the other hand, Venezuela has consistently
argued that restructuring an investment in
Venezuela to gain access to ICSID arbitration is
illegitimate, and the Mobil Tribunal’s rejection
of that position may cause that argument to be
recast. It remains to be seen how future ICSID
panels will decide these issues, but the Mobil
decision is plainly an important development
regarding investment protection and
investment arbitration concerning Venezuela.
Notes
1 Article 22 of the Foreign Investment Law provides:
‘The disputes that arise between an international
investor, whose country of origin has executed and
has in force a treaty or agreement regarding the
protection and promotion of investments, or the
controversies in respect to which the provisions of
the Agreement for the Convention Establishing the
Multilateral Investment Guarantee Agency (OMGIMIGA) or the Convention on the Settlement of
Investment Disputes between States and Nationals
of Other States (ICSID Convention) are applicable,
shall be submitted to international arbitration in the
terms of the pertinent treaty or agreement if it is so
established therein, notwithstanding the possibility
of using the contentions procedures contemplated in
Venezuelan law, when applicable.’
2 Venezuela notified The Netherlands of its wish
to terminate the Treaty as of 1 November 2008,
in accordance with Article 14(2) of the Treaty.
Therefore, the Treaty expired on 31 October 2008.
However, the investments made by investors of The
Netherlands before 31 October 2008, remain covered
by the Treaty for a 15-year period in accordance with
Article 14(3) of the Treaty.
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Investment claims by sovereigns

A

lthough most investment
arbitration cases address
claims put forward by investors
under bilateral investment
treaties, investment agreements or the
foreign investment laws of host states, it is
uncontroversial that, under the arbitration
system derived from the ICSID Convention, a
state itself has standing to file a counterclaim
against the investor-claimant.1 We will deal in
this paper with a lesser-known proposition,
which is that a state can properly act as a
claimant party in investment arbitration.
Sovereign claims are consistent with the
ICSID Convention

As a review of the preamble to the ICSID
Convention shows, allowing states to file
claims or counterclaims against nationals of
other contracting states concerning disputes
of a legal nature directly arising out of an
investment2 is consistent with the purposes
expressed in the Convention. Indeed, the
ICSID contracting states made it clear that
they executed that instrument, inter alia, ‘[b]
earing in mind the possibility that from time
to time disputes may arise in connection with
such investment between Contracting States
and nationals of other Contracting States; [r]
ecognizing that while such disputes would
usually be subject to national legal processes,
international methods of settlement may be
appropriate in certain cases; and [a]ttaching
particular importance to the availability of
facilities for international conciliation or
arbitration to which Contracting States and
nationals of other Contracting States may
submit such disputes if they so desire.’3
In fact, the order in which the disputing
parties appear in those recitals (see the
reference to ‘disputes … between Contracting
States and nationals of other Contracting
States …,’ and to ‘facilities for international
… arbitration to which Contracting States
and nationals of other Contracting States
may submit such disputes’)4 seems to
contemplate proceedings initiated by states,
as does the language of Article 36 of the
ICSID Convention, which prescribes the
manner in which arbitration proceedings
shall be instituted – including by states against
investors.5

Practical issues: obtaining consent and
identifying permissible claims
One explanation for the relative scarcity of
sovereign claims in investment arbitration is
that while a state named as respondent in a
treaty arbitration (brought by an investor) will
have provided its consent to arbitrate in the
treaty invoked as the source of the investment
claim, state claims against an investor will
frequently require an after-the-fact agreement
to arbitrate by the investor, and this
agreement may be less forthcoming.
It is clear that the situation is much
simpler if the sovereign claim is based on
a contractual relationship and the relevant
agreement(s) contain an arbitration
agreement. This is likely to account for
the fact that all three publicly known cases
initiated by states or state instrumentalities
against investors have been based on ICSID
arbitration clauses included in contractual
instruments.6 However, at least one such
case (Tanzania Electric Supply Company Ltd v
Independent Power Tanzania Ltd) seems to have
dealt with issues which would not normally be
considered to stem from a contractual cause
of action, as the tribunal embarked, however
briefly, in an analysis, under Tanzanian
domestic law, of certain allegations by the
claimant state entity of bribery on the part of
the investor.7
The Tanzania Electric Supply Company case
highlights the importance of considering
the precise type of claims a state may bring
against an investor. Where the arbitration is
commenced on the basis of a contract, there
seems to be little room for doubt that claims or
counterclaims based on contractual obligations
of the investor can properly be adjudicated
by an ICSID or other investment tribunal.
The issue becomes more complex where the
legal basis for the claim is not a contractual
obligation, but one arising partly or exclusively
from domestic or international law.
In Amco v Indonesia, the resubmission
tribunal rejected a counterclaim by Indonesia
based on allegations of tax fraud, holding that
such claims exceeded the jurisdiction ratione
materiae of the tribunal under Article 25 of the
ICSID Convention, as they did not relate to a
dispute ‘arising directly out of an investment’.8
However, in MINE v Guinea, the tribunal
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awarded damages to Guinea on account of its
counterclaim, because of a failure by MINE
to abide by ICSID’s exclusive jurisdiction after
both parties had consented to arbitrate before
ICSID, which had caused Guinea to defend
itself from attachments requested by MINE
in several jurisdictions.9 It is arguable that the
legal source for those damages was not only
a breach of the agreement to arbitrate, but,
rather, a breach of the provisions of Article
26 of the ICSID Convention,10 and, hence, of
international law.
In some cases, the bilateral investment
treaty between the host state and the state of
which the investor is a national will include,
as part of the governing law, the provisions
of any agreement between the investor and
the host state. This is independent of – and,
actually, more clearly visible in the absence
of – any ‘umbrella clause’ in that same treaty
which elevates state commitments to the
status of treaty obligations,11 as the tribunal
will by necessity then be bound to apply any
and all provisions of such agreement creating
obligations on either the state or the investor.12

2
3
4
5

6

Conclusion
By way of conclusion, we will posit that the
same reasons usually advanced as the bases
for the widespread acceptance of commercial
arbitration as the most favoured dispute
settlement system in the international arena –
a neutral forum, the possibility to participate
in the selection of the adjudicators, and a
detachment of any undesired influence of
national court systems (especially where the
dispute involves a state or state entity)13 –
should move investors to prefer investment
arbitration rather than local litigation before
the courts of the host state for the adjudication
of any claims put forward by the state. A
careful consideration of the alternatives
should, in many cases, lead potential
respondents to sovereign claims to agree to
have those claims resolved by arbitration.14
Notes
1 See, especially, Article 46 of the Convention on the
Settlement of Investment Disputes between States and
Nationals of Other States (the ‘ICSID Convention’),
which provides that: ‘Except as the parties otherwise
agree, the Tribunal shall, if requested by a party,
determine any incidental or additional claims or
counterclaims arising directly out of the subject-matter
of the dispute provided that they are within the
scope of the consent of the parties and are otherwise
within the jurisdiction of the Centre.’ (emphasis
added). Counterclaims by states or state entities
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7

8

9

10

11

have been filed in the following reported investment
cases: Adriano Gardella SpA v Ivory Coast (ICSID Case
No ARB/74/1), SARL Benvenuti & Bonfant v Congo
(ICSID Case No ARB/77/2), Amco Asia Corporation and
others v Indonesia (ICSID Case No ARB/81/1), Klöckner
Industrie-Anlagen GmbH et al v Cameroon and Société
Camerounaise des Engrais (ICSID Case No ARB/81/2),
Atlantic Triton Company Limited v People’s Revolutionary
Republic of Guinea (ICSID Case No ARB/84/1),
Southern Pacific Properties (Middle East) Limited v Egypt
(ICSID Case No ARB/84/3), Maritime International
Nominees Establishment (MINE) v Guinea (ICSID Case
No ARB/84/4), Alex Genin et al v Estonia (ICSID Case
No ARB/99/2), and Saluka Investments BV v Czech
Republic (UNCITRAL Case).
ICSID Convention, Article 25.
ICSID Convention, preamble, second, third and
fourth recitals.
ICSID Convention, preamble, second and fourth
recitals, respectively.
ICSID Convention, Article 36 (‘Any Contracting State or
any national of a Contracting State wishing to institute
arbitration proceedings shall address a request to
that effect in writing to the Secretary-General who
shall send a copy of the request to the other party.’)
(emphasis added).
Gabon v Société Serete SA (ICSID Case No ARB/76/1),
Tanzania Electric Supply Company Ltd v Independent
Power Tanzania Ltd (ICSID Case No ARB/98/8), and
Government of the Province of East Kalimantan v PT
Kaltim Prima Coal et al (ICSID Case No ARB/07/3).
Tanzania Electric Supply Company Ltd v Independent Power
Tanzania Ltd, Award of 22 June 2001, ¶52.(1) (‘By its
Decision on Tariff and Other Remaining Issues dated
9 February 2001…, which is incorporated herein
by reference, the Tribunal, for the reasons set out
therein, concluded that: (i) The allegation of bribery
failed and should be dismissed…’).
Amco Asia Corporation and others v Indonesia (ICSID
Case No ARB/81/1), Resubmitted Case, Decision on
Jurisdiction of 10 May 1988, 1 ICSID Reports, p 565.
Maritime International Nominees Establishment (MINE)
v Guinea (ICSID Case No ARB/84/4), Award
of 6 January 1988, under the heading ‘Award
Reconciliation’. The portions of the Award granting
MINE damages payable by Guinea were subsequently
annulled, but the portions granting Guinea
counterclaim damages payable by MINE were not
(Decision on Annulment of 14 December 1989,
§8.01).
The relevant portions of Article 26 of the ICSID
Convention read: ‘Consent of the parties to
arbitration under this Convention shall, unless
otherwise stated, be deemed consent to such
arbitration to the exclusion of any other remedy.’
By way of example, the relevant portions of Article 8
of the Argentina-France bilateral investment treaty
– which treaty does not contain an ‘umbrella clause’
– reads: ‘1. Any dispute relating to investments made
under this Agreement between one Contracting Party
and an investor of the other Contracting Party shall,
as far as possible, be settled amicably between the two
parties concerned. 2. If any such dispute cannot be so
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settled within six months of the time when a claim is
made by one of the parties to the dispute, the dispute shall,
at the request of the investor, be submitted: … – … to
international arbitration… 3. Where recourse is had
to international arbitration, the investor may choose
to bring the dispute before one of the following
arbitration bodies: – The International Centre for
Settlement of Investment Disputes (ICSID)… . 4.
The ruling of the arbitral body shall be based on the
provisions of this Agreement, the legislation of the
Contracting Party which is a party to the dispute,
including rules governing conflict of laws, the terms
of any private agreements concluded on the subject of the
investment, and the relevant principles of international
law.’ (unofficial translation, emphasis added).
12 In support of the case for state counterclaims – albeit
for reasons equally applicable to primary claims – C
Schreuer maintains that: ‘Complaints by the host state
about the investor’s faulty performance in response
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to claims by the investor, may be countered by a
reference to the possibility to bring a counterclaim.’
(C Schreuer, The ICSID Convention: A Commentary
(2009) Cambridge University Press: Cambridge, 735).
13 For a fuller depiction of these reasons, see, eg,
A Redfern and M Hunter, Law and Practice of
International Commercial Arbitration (2004) Thomson,
Fourth Edition, §§1-41 through 1-44, and §§1-50
through 1-52.
14 Commenting on the scope of permitted counterclaims
in the context of ICSID arbitration, C Schreuer writes:
‘If the investor accepts the offer of jurisdiction by
instituting proceedings, consent exists only to the
extent necessary to deal with the investor’s request.
But if a counterclaim of the State is closely connected
to the investor’s complaint, it is arguable that it will
be covered by the mutual consent of the parties.’ (C
Schreuer, note 12 above at 756, citations omitted).

State of necessity and
non-precluded measures –
implications of the Sempra and
Enron annulment decisions

I

n 2001, Argentina was swept by the worst
financial crisis in its history. Inflation
skyrocketed; per capita income shrunk
from around US$7,000 to just US$3,500
with over half of the population drowning
below the poverty line; and the country
eventually defaulted on its US$155 billion
public debt.1 By December 2001, decrees were
issued to freeze bank deposits, and people
took to the streets. On 21 December 2001,
30 protesters were killed in riots which led
to the resignation of the president of the
Republic. A succession of five presidents, in
less than ten days, ensued, and by 6 January
2002, the Argentine Congress approved a
‘Public Emergency Law’ to restore stability
and political order. This law abandoned the
convertibility system and eventually allowed for
the free floating of the peso, which promptly
devalued. It also converted into pesos all public
utilities’ tariffs for electricity, gas, water and
telephone services, among others, at a 1:1 ratio
with the US dollar.2
Forty-eight cases were filed against
Argentina alleging breaches of its obligations

under bilateral investment treaties (‘BITs’).
Most cases were related to the measures
taken by Argentina as a consequence of the
2001/2002 crisis.
In cases under the Argentina-US BIT,
Argentina alleged that the measures taken to
deal with the crisis were permissible under
Article XI of the treaty, which reads as follows:
‘This Treaty shall not preclude the
application by either Party of measures
necessary for the maintenance of public
order, the fulfillment of its obligations with
respect to the maintenance or restoration
of international peace or security, or the
protection of its own essential security
interests.’3
The Article XI defence was subject to different
and even contradictory treatment in the
awards rendered in CMS, LG&E, Enron, Sempra
and Continental Casualty, the five cases that
have addressed the defence to date.4 The only
common ground was the recognition that an
economic crisis may justify the application of
non-precluded measures (‘NPMs’) and/or
constitute a state of necessity.5 The tribunals,
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however, diverged in their views on the
treatment of NPMs and their relationship to
other defences, such as the state of necessity
defence in international law.
Nevertheless, the recent annulments of the
Sempra and Enron awards may lead to greater
consistency in future decisions.
The non-precluded measures (‘NPMs’)
defenses raised by Argentina
Three of the five awards that considered
the application of NPMs in connection
with the Argentine crisis – CMS, Enron and
Sempra – equated the NPM clause with the
state of necessity defence of customary
international law, as codified by Article 25 of
the International Law Commission’s Articles
on State Responsibility (the ‘ILC Articles’):
‘1. Necessity may not be invoked by a
State as a ground for precluding the
wrongfulness of an act not in conformity
with an international obligation of that
State unless the act:
(a) Is the only way for the State to
safeguard an essential interest against a
grave and imminent peril; and
(b) Does not seriously impair an essential
interest of the State or States towards which
the obligation exists, or of the international
community as a whole.
2. In any case, necessity may not be invoked
by a State as a ground for precluding
wrongfulness if:
(a) The international obligation in
question excludes the possibility of
invoking necessity; or
(b) The State has contributed to the
situation of necessity.’
The CMS, Enron and Sempra tribunals
rejected Argentina’s NPM defence because
the measures taken by Argentina were not
the ‘only way’ for Argentina to protect itself
from the grave and imminent peril caused
by the crisis, within the meaning of Article
25 of the ILC Articles.6 In CMS and Enron,
the committees further found that Argentina
was not entitled to rely on the necessity
defence because it had contributed at least
in some indirect way to the crisis.7 In each
decision, the NPM defence was linked to and
considered at the same time as the state of
necessity defence. Both criteria were required
to be satisfied.
By contrast, LG&E and Continental Casualty
treated the state of necessity defence and
the NPM defence as independent standards
and did not impose on Argentina the burden
168

of satisfying the requirements of the state
of necessity defence for the application of
the NPM defence. In the authors’ view, this
approach is far more appropriate from a legal
and policy point of view.
Are the two defences separate or linked?
From a legal standpoint, equating the
NPM defence and the ‘state of necessity’
defence violates both the Vienna Convention
provision of lex specialis and the rule of
construction that every provision in a treaty
must be given effect. The CMS, Enron and
Sempra awards fail to give weight to recognise
the actual understandings between Argentina
and the US, which despite their intention of
providing a framework to encourage foreign
investment sought to preserve a sovereign
action through the use of NPMs.8
A second point of disagreement among the
tribunals was the deference that each tribunal
accorded Argentina’s decision to choose
between different possible measures. The
different approaches can be explained in part
by the tribunals’ decision to treat the NPM
defence and the state of necessity defences
as separate defences, or conjoined defences.
This is not a theoretical concern, but rather
affects the burden of proof each party bears,
and the standard to which it will be held.
By importing the standards of Article 25(1)
(a) of the ILC Articles into the NPM defence,
the tribunals in CMS, Enron and Sempra placed
on Argentina the burden of proving that the
measures it applied were the only ones available.
On the other hand, if the analysis gives
proper weight to the independent nature of
the NPM defence, as was done in LG&E and
Continental Casualty, the state must prove the
circumstances that gave rise to the application
of the NPM clause, and the investors must bear
the burden of proving that the measures were
not necessary to protect the state’s interests
considered in the clause. As acknowledged by
the Enron annulment committee:
‘[T]here will almost inevitably be more
than one way for a Government to
respond to any economic crisis, and if this
interpretation were correct, the principle of
necessity under customary international law
could rarely if ever be invoked in relation
to measures taken by a Government to deal
with an economic crisis.’9
In the same vein, the LG&E award established
the following:
‘Claimants contend that the necessity
defense should not be applied here because
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the measures implemented by Argentina
were not the only means available to
respond to the crisis. The Tribunal rejects
this assertion. Article XI refers to situations
in which a State has no choice but to act.
A State may have several responses at its
disposal to maintain public order or protect
its essential security interests.’10
While it acknowledged that the application
of the NPM defence was not dependent on
the state’s own views as to the propriety or
good faith of its actions, LG&E added in dicta
that, even in that case, such measures would
be subject to a good-faith review that would
not ‘significantly differ from the substantial
analysis presented here’.11
The Continental Casualty tribunal reached
a similar result through the application of a
balancing test originated in the jurisprudence
of the WTO:
‘The necessity of a measure should be
determined through “a process of weighing
and balancing of factors” which usually
includes the assessment of the following
three factors: the relative importance
of interests or values furthered by the
challenged measures, the contribution of
the measure to the realization of the ends
pursued by it and the restrictive impact of
the measure [...].’12
Similar balancing tests have been established for
the determination of the expropriatory nature
of government acts by the European Court of
Human Rights and imported into investment
arbitration cases starting with Tecmed.13
The different fates of CMS, Enron and
Sempra on annulment
In the CMS annulment decision, the ad
hoc committee acknowledged that the
requirements of the NPM defence are not
the same as those codified by Article 25 of
the ILC Articles, and that the tribunal had
erred on that point. However, the committee
considered that the interrelationship of
the two standards was an issue that the
tribunal had to decide upon and refused the
annulment of the award.14
There is indeed a substantial difference
between an NPM defence and the state of
necessity defence. As clarified by Sempra’s15
annulment committee, necessity excuses the
liability for the breach of an international
obligation – such as a BIT – while an NPM
makes the action permissible under the
applicable BIT (in other words, there is no
breach). Based on this distinction, Sempra’s

annulment committee annulled the award
for the tribunal’s manifest excess of powers in
failing to apply the applicable law.16
The annulment committee in Enron, on the
other hand, did not analyse the distinction
between the state of necessity defence and the
NPM defence, but instead annulled the award
due to the tribunal’s failure to apply the law
to the facts of the case.17 However, as part of
those grounds, the tribunal reasoned:
‘While an economist might regard a State’s
economic policies as misguided, and
might conclude that such policies led to
or amplified the effects of an economic
crisis, that would not of itself necessarily
mean that as a matter of law, the State
had “contributed to the situation of
necessity” such as to preclude reliance on
the principle of necessity under customary
international law.’18
Conclusion
Notwithstanding the disparity in the results
reached and the reasoning employed by the
three annulment decisions, they are likely to
constitute a turning point on the discussion
of the NPM defence and raise questions
about the ICSID’s annulment regime. At a
minimum, the contradictory decisions show
that arbitration tribunals should engage in a
deeper analysis of the effects of the Argentine
crisis, and the relationship between the NPM
defence and the state of necessity defence.
Moreover, the decisions have raised questions
concerning the thresholds of review in
annulment proceedings and the proper role
of ad hoc annulment committees.
The annulment decision in Sempra, in
conjunction with the decisions in LG&E and
Continental Casualty, may tip the balance in
favour of acknowledging the state of necessity
defence and the NPM defence as separate
standards, with the corresponding shift in the
evidentiary burden.
This may also shed new light on one of the
building blocks of the modern construction
of NPMs, which is the standard of review
of the self-judging nature of NPMs: the
Argentine response to its social and economic
crisis can hardly be compared to the measures
taken by the United States against Nicaragua
and Iran with a background of offensive
military actions. A more balanced analysis
may put in question the trend to rely on
Nicaragua19 and Oil Platforms20 as the standard
degree of deference of states’ decisions aimed
at the protection of their essential interests.
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Notes
1 ‘Argentina’s Collapse: A Decline without Parallel’, The
Economist, 2-8 March 2002, at 26.
2 See Emergency Law No 25561, available at: http://
infoleg.mecon.gov.ar/infolegInternet/verNorma.
do?id=7147.
3 Treaty between the United States of America and
the Argentine Republic Concerning the Reciprocal
Encouragement and Protection of Investments,
Article XI.
4 CMS Gas Transmission Company v The Argentine Republic,
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Recent challenges to
arbitrators in investment
treaty cases – is there an
emerging trend?

I

n recent years, the number of arbitrations
between foreign investors and states
has increased for a variety of reasons,
including the proliferation of bilateral
and multilateral investment treaties which
provide for a direct right of investor state
arbitration to foreign investors. Most of
these arbitrations are very complex and
require highly experienced arbitrators to
decide them. Given that the pool of such
arbitrators is currently not large, a small
number of arbitrators are increasingly chosen
to decide investment treaty cases. Numerous
appointments from this limited pool have
raised concerns about potential conflicts
of interest; specifically, whether arbitrators
are independent and impartial, ie, have no
relationship with the disputing parties and
no actual or apparent bias towards the parties
or the issues in dispute. Both claimants and
respondents have raised such challenges.
This note examines recent developments in
arbitration rules and relevant case law on
challenging arbitrators.
Developments in ICSID and UNCITRAL
rules
The two major arbitral rules used in investment
treaty arbitrations are ICSID and UNCITRAL1
rules. Both address conflicts of interest.
The UNCITRAL Rules traditionally have had
broader disclosure requirements. UNCITRAL
Rule 9 requires prospective arbitrators to
disclose to the parties ‘any circumstances
likely to give rise to justifiable doubts as to his
impartiality or independence.’ The existence
of such ‘justifiable doubts’ is grounds for
challenging arbitrators. In comparison, Rule
6(2) of the ICSID Arbitration Rules, prior
to the 2006 amendments, only required
disclosing ‘past and present professional,
business and other relationships (if any)
with the parties.’ Further, pursuant to ICSID
Convention Article 14, an arbitrator was
entitled to exercise independent judgment

and, pursuant to ICSID Convention Article
57, only a manifest lack of these qualities was
grounds for challenge.
The 2006 amendments to the ICSID
Arbitration Rules changed this. Rule 6(2)
was amended to add a new clause (b), which
requires an arbitrator to disclose ‘any other
circumstance that might cause my reliability
for independent judgment to be questioned
by a party.’ According to a discussion paper
circulated in 2004 by the ICSID Secretariat,
this addition was meant to incorporate into
the rules a standard similar to the UNCITRAL
Rule 9. Therefore, the difference between
the challenge standards under the two sets of
rules has been narrowed.
IBA Guidelines usefully fill a gap
Despite these developments, which have
helped to harmonize both sets of rules, there
is no supplemental guidance in either as to
what facts should or should not be disclosed.
Arbitral jurisprudence helps to some extent.
Yet, new cases and fact patterns arise on a
regular basis which render decision making
on challenges difficult.
In this context, the International Bar
Association Guidelines on Conflicts of
Interest in International Arbitration (‘IBA
Guidelines’) usefully fill the gap. Best
described as a set of soft-law norms, the IBA
Guidelines have a ‘traffic light’ approach
to situations that may create a conflict of
interest, with green, orange, and red lists
that, respectively, list relationships that do not
create a conflict, may create a conflict, and
certainly create a conflict. Strikingly, arbitral
tribunals in recent years have, even without
the parties’ agreement, sometimes relied
on these guidelines to determine whether
a conflict exists. This can be interpreted as
these soft-law norms hardening and perhaps
in the future becoming part of a corpus of
international law of arbitration. The cases
discussed below highlight this trend.
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Case studies – Applying the Rules to
identify disqualifying conflicts
Alpha Projektholding GMBH v Ukraine
– Coincidental attendance at law school
insufficient
Alpha Projektholding GMBH v Ukraine, Decision
on Challenge to Arbitrator, ICSID Case No
ARB/07/16; IIC 425 (2010). The claimant’s
counsel, Dr Specht, appointed Dr Yoram
Turbowicz as arbitrator. Some 20 years earlier
both were classmates at Harvard Law School.
Dr Turbowicz did not disclose this fact.
Subsequently, the respondent (the Ukraine)
discovered this and filed a challenge, arguing,
inter alia, that Dr Turbowicz could not
exercise independent judgment. In response,
Dr Turbowicz noted that he and Dr Specht
had not maintained any social or professional
and business relationship since law school
and ‘[t]he fact that he and Dr Specht studied
together at Harvard Law School could, in Dr
Turbowicz’s opinion, neither “objectively nor
subjectively” constitute a relationship of the
“sort” coming within the language of [ICSID]
Arbitration Rule 6(2)…’.
The two other members of the tribunal,
which under the ICSID system were required
to decide the challenge, applied ICSID
Arbitration Rule 6(2), as informed by the IBA
Guidelines, and determined that there was no
conflict under Rule 6(2)(b), despite its broad
reach. In coming to this conclusion, they noted
that the IBA Guidelines do not list such a
relationship even in the green light category.
ICS Inspection and Control Services Ltd v
Argentina – Arbitrator’s law firm suing
defendant in an unrelated matter within
past three years sufficient
ICS Inspection and Control Services Ltd
v Argentina, Decision on Challenge to
Arbitrator, Ad hoc – UNCITRAL Arbitration
Rules, IIC 406 (2009). Argentina challenged
the claimant’s appointed arbitrator, Mr
Stanimir Alexandrov, on the basis that his
law firm, Sidley Austin LLP, was involved
in a case against Argentina (the second
Vivendi case), even though the case was
coming to an end. Both parties relied on
the IBA Guidelines and the appointing
authority, Mr Sekoleck, became responsible
for deciding the challenge. Following the
Guidelines, he ‘noted that pursuant to
3.4.1 (orange list) such a situation should
be avoided, even though Mr Alexandrov’s
integrity and independence cannot be
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questioned.’ Mr Sekoleck further noted that
‘[a]lthough the IBA Guidelines have no
binding status in the present proceedings,
they reflect international best practices and
offer examples of situations that may give
rise to objectively justifiable doubts as to an
arbitrator’s impartiality or independence.’
Ultimately, based on the IBA Guidelines 3.4.1
as well as 3.1.2 of the Orange List, which
provides that ‘[t]he arbitrator has within the
past three years served as counsel against
one of the parties or an affiliate of one of the
parties in an unrelated matter’, Mr Sekoleck
concluded that the arbitrator’s appointment
would raise questions sufficiently serious to
give rise to objectively justifiable doubts so he
cannot continue as an arbitrator.
EDF International SA and ors v Argentina
– Arbitrator’s appointment to the board of
the claimant corporation insufficient
EDF International SA and ors v Argentina,
Challenge Decision Regarding Professor
Gabrielle Kaufmann-Kohler, ICSID Case
No ARB/03/23 , IIC 353 (2008). Argentina
challenged Professor Kaufmann-Kohler,
arguing that because she was on the board of
UBS, and UBS had recommended claimant
EDF as a good investment opportunity, she
was biased in favour of EDF. The parties
disputed whether the IBA Guidelines applied,
with Argentina attempting to rely upon them
and EDF arguing the opposite. The tribunal
decided to take the IBA Guidelines into
account, although it did not base its decision
on them. Instead, the tribunal found that
‘[a] reasonable observer cannot find that
Professor Kaufmann-Kohler’s independence
would, by virtue of her position at UBS,
fluctuate in function of her contemplation
of a victory for one side or the other. No
reasonable observer would find such a
scenario credible.’ Further, the tribunal stated
that the facts asserted by Argentina gave
rise to no reason to suspect that Professor
Kaufmann-Kohler would be biased in favour
of EDF.
Professor Kaufmann-Kohler’s appointment
to the board of UBS also became a ground for
her challenge in two other cases filed against
Argentina: Seuz and the second Vivendi case.
In both, the challenges were dismissed. In
the second Vivendi case, however, Argentina,
having lost the case (2007), tried to annul the
award on the basis that Professor KaufmannKohler’s appointment to the board of UBS
was proof that the second tribunal was ‘not
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properly constituted’ and/or there was ‘a
serious departure from a fundamental rule
of procedure’ under Article 52 of the ICSID
Convention.2 The annulment committee
strongly criticised Professor Kaufmann-Kohler
for failing to disclose her appointment to
the UBS board to the parties, who learned
about it only after the second award was
rendered. While the committee noted that
this failure could make the award annullable,
it ultimately refused to annul because, it
determined, Professor Kaufmann-Kohler
had exercised independent judgment. Of
note, the committee’s critical tone generated
objections from some of the senior members
of the international arbitration bar in support
of Professor Kaufmann-Kohler.
Participaciones Inversiones Portuarias SARL
v Gabon – Arbitrator’s membership in
another tribunal ruling against defendant
on similar matters insufficient
Participaciones Inversiones Portuarias SARL v
Gabon, Decision on the Proposal to Disqualify
an Arbitrator, ICSID Case No ARB/08/17,
IIC 403 (2009). In this case, which involved
allegations of expropriation of two concession
agreements for managing Gabonese ports,
respondent Gabon challenged the claimant’s
appointed arbitrator, Professor Fadlallah,
on the ground that he was the president of
another tribunal which had recently issued
an award against Gabon, for which Gabon
had commenced annulment proceedings
in ICSID. Gabon also noted that there was a
potential issue conflict, because the two cases
both involved expropriation of concession
agreements granted in the context of Gabon’s
privatisation programme. The two other
members of the tribunal were not able to
agree on the challenge. Accordingly, it was
referred to the President of the World Bank
Administrative Council, who ultimately
dismissed it. In regard to the asserted issue
conflict, the President clarified that the
presence of such issues was not sufficient to
disqualify Professor Fadlallah, and found that
sustaining a challenge on this basis would
hamper the proper functioning of every
judicial system where judges may frequently
find themselves in similar positions. In
coming to this conclusion, the President
noted that the IBA Guidelines, although not
directly applicable, were useful.

Gallo v Canada – Arbitrator’s provision of
advice to a non-disputing NAFTA party
during a NAFTA Chapter 11 case created
perception of lack of impartiality
Gallo v Canada, Decision on the Challenge to
an Arbitrator, PCA—UNCITRAL Arbitration
Rules, IIC 404 (2009). In this case, an
American investor brought a NAFTA Chapter
11 case against Canada for the alleged
expropriation of certain licences to operate
a landfill. In March 2009, Mr J Christopher
Thomas QC, Canada’s appointed arbitrator,
provided advice on certain international
investment-law matters (not pertaining to
NAFTA Chapter 11) to the Government of
Mexico (a NAFTA Party, but a non-party
to the dispute at the time). Mr Thomas
informed the parties about this legal work,
after which the claimant filed a challenge,
stating: ‘… circumstances exist that give rise
to justifiable doubts as to [the arbitrator’s]
impartiality and independence to continue
serving as arbitrator appointed by the
Government of Canada.’ The claimant
stressed, however, that it did ‘not allege the
existence of actual bias.’ Rather, the claimant
stated its challenge was ‘based upon the
objective standards prescribed under Articles
9 and 10 of the UNCITRAL Arbitration Rules
and the applicable rules of international law.’
The ICSID Deputy Secretary General
decided the challenge by reference to the
NAFTA and UNCITRAL Arbitration Rules.
He noted that the applicable standard was
an objective one similar to that of the ‘fairminded, rational and objective observer’
of the IBA Guidelines. On this basis, he
gave Mr Thomas an option to either serve
as an arbitrator in the case or continue
working as a counsel for Mexico. The ICSID
Deputy Secretary General also noted that
if Mexico had already made a submission
under NAFTA Article 1128, which allows the
NAFTA state parties to provide comments
about interpretation of NAFTA in a Chapter
11 dispute, then Mr Thomas had to resign.
Even in the absence of such a submission,
the ICSID Deputy Secretary General found
that the work Mr Thomas had performed
for Mexico – a NAFTA party with the right to
intervene – could ‘create a perception of a
lack of impartiality.’ Mr Thomas subsequently
resigned from the tribunal.
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Perenco Ecuador Ltd v Ecuador et al –
Arbitrator’s public comments about party
sufficient

Urbaser SA et al v Argentina – Arbitrator’s
prior scholarly writings about issues in
dispute insufficient

Perenco Ecuador Ltd v Ecuador and Empresa
Estatal Petroleos del Ecuador, Decision on
Challenge to Arbitrator, ICSID Case No
ARB/08/6, IIC 402 (2009). This ICSID case
was brought under the Ecuador-France BIT
and involves the alleged expropriation of the
claimant’s right to a certain level of income
from the oil sales under a participation
agreement to which the respondent
Ecuador and claimant are parties. After
the proceedings had begun, the claimant’s
appointed arbitrator, Mr Charles N Brower,
provided an interview with The Metropolitan
Corporate Counsel that was published in an
August 2009 article called ‘A World-Class
Arbitrator Speaks!’ Therein, Mr Brower
referred to the respondent Ecuador’s
resistance to comply with interim measure
orders of two other ICSID tribunals and
went on to say ‘[b]ut when recalcitrant host
countries find out that claimants are going
to act like those who were expropriated
in Libya, start bringing hot oil litigation
and chasing cargos, doing detective work
looking for people who will invoke crossdefault clauses in loan agreements, etc,
the politics may change. After a certain
point, no one will invest without having
something to rely on.’ Respondent Ecuador
filed a challenge arguing that Mr Brower’s
comments violated the IBA Guidelines by
creating an ‘appearance of bias’ upon which
‘a reasonable person and informed third
party would reach the conclusion that there
was a likelihood that the arbitrator may be
influenced by factors other than the merits of
the case as presented by the parties.’
The PCA Secretary General decided the
challenge. In a detailed opinion, he noted
that the IBA Guidelines created an objective
standard and do not require the showing of
actual bias. In his decision, which discussed,
inter alia, the negative connotations of the
word ‘recalcitrant’ and its potential impact
on the decision-making process of the
objective reasonable third party, that is, the
IBA Guidelines standard, he stated that: ‘the
combination of the words chosen… and the
context in which he used them have the overall
effect of painting an unfavorable view of
Ecuador in such a way as to give a reasonable
and informed third party justifiable doubts as
to [the arbitrator’s] impartiality.’ Accordingly,
the challenge was granted.

Urbaser SA et al v Argentina, ICSID Case No
ARB/07/26, Decision of the Tribunal on
Claimant’s Proposal to Disqualify Professor
Campbell McLachlan, 12 August 2010. In this
case, the claimants challenged Argentina’s
appointed arbitrator, Professor McLachlan,
arguing that his views on two legal issues
relevant to the case (application of an MFN
clause and state of necessity defence), which
were expressed in a book that he co-authored,
created an appearance of doubt about his
impartiality and independence in violation
of Article 57 and Rule 14 of, respectively,
the ICSID Convention and Arbitration
Rules. Claimants relied inter alia on the IBA
Guidelines. Argentina replied that ‘opinions
previously published by an arbitrator do
not raise an issue of lack of impartiality or
independence when issued outside the
framework of the ongoing arbitration.’
Professor McLachlan, in his own defence, stated
that: ‘it is important to distinguish the task of
the legal scholar from that of the arbitrator.
When writing a book or article, the scholar
must express views on numerous general issues
of law, based on the legal authorities and other
material then available to him. A scholar of
any standing should always be prepared to
reconsider his views in the light of subsequent
developments in the law or further arguments.
However, and in any event, the task of the
arbitrator is completely different. It is to judge
the case before him fairly as between the parties
and according to the applicable law. This
can only be done in the light of the specific
evidence, the specific applicable law and the
submissions of counsel for both parties.’
The tribunal dismissed the challenge
holding that ‘the mere showing of an
opinion, even if relevant in a particular
arbitration, is not sufficient to sustain a
challenge for lack of independence or
impartiality of an arbitrator. For such
challenge to succeed there must be a showing
that such opinion or position is supported
by factors related to and supporting a party
to the arbitration … by a direct or indirect
interest of the arbitrator in the outcome of
the dispute, or by a relationship with any
other individual involved, such as a witness or
fellow arbitrator.’ The tribunal also noted that
the IBA Guidelines were generally accepted
norms in international arbitration; however, it
was not going to base its decisions on them.
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Conclusion
Increased reliance upon the IBA Guidelines
is expected to continue in the future and
possibly lead to the formation of a set of
international law norms of a customary
nature or general principles as described in
Article 38 of the statute of the International
Court of Justice. This, combined with
application of the amended ICSID rules, and
the existing broad disclosure requirements
of the UNCITRAL rules, will likely lead to
a continued harmonisation in the rules
of conflicts in international arbitration.
Such a step should result in faster and
more predictable resolution of arbitrator
challenges. In applying the rules, parties and
arbitrators should expect increasingly detailed
scrutiny of an arbitrator’s background, and
public and private comments. The broad
disclosures could theoretically increase the
chances of disqualification, but in the longterm it would create efficiency, predictability,
and would reduce the possibility of post-award
challenges like those raised in the second
Vivendi annulment decision.

David C Dingwall,
PC, QC*
Affleck Greene
McMurtry LLP,
Toronto and Sampson
McDougall, Sydney,
Nova Scotia
ddingwall@
agmlawyers.com

However, in investment arbitration,
practice and academia are intertwined.
Arbitrator and counsel are often prolific
writers; they comment on various legal issues,
and may teach a course or two in various
academic institutions. A recurring question
is whether such academic views could be
used to challenge their impartiality and
independence in actual arbitral proceedings.
The Urabaser decision is the first to deal with
this issue and answers this question in the
negative. It is likely that such issues, including
service on boards, public comments in the
press, and past associations, will continue to
be the basis for arbitrator challenges until
the harmonisation of the applicable rules is
achieved.
Notes
* Matthew Kirtland is a partner and Borzu Sabahi is a
counsel in the Washington, DC office of Fulbright &
Jaworski LLP.
1 The first version of the UNCITRAL Arbitration Rules
was released in 1976. The UNCITRAL cases discussed
in this article all were decided under the 1976 rules.
References to the UNCITRAL Rules in this article
refer to the 1976 version, unless otherwise stated.
2 Compañía de Aguas del Aconquija SA and Vivendi
Universal SA v Argentina, Decision on Argentina’s
Request for Annulment of the Award, ICSID Case No
ARB/97/3; IIC 446 (August 2010).

ICSID – Canada’s time has come

C

anada’s ratification of the
Convention on the Settlement of
Investment Disputes between States
and Nationals of Other States (the
‘Convention’) has been a long time coming.
Since signing the Convention in 2006 and
passing implementing legislation in 2008
that has yet to come into force, Canada has
made no further progress towards ensuring
that the International Centre for Settlement
of Investment Disputes (ICSID) is an
enforceable option for Canadian businesses
investing abroad.
Why is ICSID important?
When Bill C-53, the predecessor to Bill C-9,
An Act to implement the Convention on the
Settlement of Investment Disputes between

States and Nationals of Other States, was
introduced, the Minister of International
Trade said that ‘[t]he ICSID Convention
will contribute to Canada’s prosperity
by providing additional protection to
Canadian investors and reinforcing Canada’s
investment-friendly image abroad.’1 So how is
this accomplished?
The purpose of ICSID itself, as set out in
the Convention, is:
‘To provide facilities for conciliation and
arbitration of investment disputes between
Contracting States and nationals of other
Contracting States in accordance with the
provisions of this Convention.’
There are numerous reasons to support
Canada’s adherence to this particular
convention. Alan H Kessel, Legal Advisor
to the Department of Foreign Affairs and
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International Trade, stated before the
Standing Committee on Foreign Affairs and
International Development on 22 November
2007, the following:
‘It would contribute to enforcing Canada’s
image as an investment friendly country.
It would provide additional protection to
Canadian investors abroad by allowing
them to have recourse to ICSID arbitration
in their contracts and foreign states. And
thirdly, it would allow investors of Canada
and foreign investors in Canada to bring
investment claims under its arbitral rules.’
Furthermore, ratifying the ICSID Convention
would bring Canadian policy into line with
other OECD countries.
The provision of facilities is innocuous
enough; the Convention does not force
anyone to use them. ICSID provides a neutral
place and a roster of qualified arbitrators
with expertise in international investments,
appointed by the nation states that have
ratified the Convention. ICSID’s decisions
are final. The decisions are enforced by the
combined pressure of the nation states that
have committed to upholding them and the
World Bank, under whose umbrella ICSID sits.
ICSID is a procedural being. It offers
speed, expertise, neutrality and finality of
decision making to foreign investors and
host countries, but the Convention does not
provide substantive rights. The substantive
rights that ICSID can enforce come from
bilateral investment treaties, or Foreign
Investment Promotion and Protection
Agreements (FIPAs) in Canada. Both NAFTA
and Canada’s 26 FIPAs2 provide the rights that
may be pursued through arbitration at ICSID,
once Canada ratifies the Convention. Without
a FIPA, investors are likely to have to rely on
host country legal protections. Until Canada
ratifies the Convention, the enforcement of
these rights and protections must be pursued
through other avenues such as ad-hoc
UNCITRAL arbitrations or through national
judicial systems, neither of which can offer
the speed, expertise, neutrality or finality of
an ICSID panel. Furthermore, as more and
more disputes are arbitrated by ICSID, a large
body of case law is developing. While previous
awards are not necessarily binding on future
panels, they can add a large measure of
predictability.
What is taking Canada so long?
The final text of the Convention was
approved by the Executive Directors of the
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World Bank on 18 March 1965, and it came
into force with 20 signatures on 14 October
1966.3 In its first 15 years, ICSID saw only 11
disputes and issued only six awards.4
The advent of bilateral investment treaties
filled two gaps in the Convention, namely that
both parties need to consent to arbitration
and that in the absence of agreement as to
the precise obligations owed by the host
state, ICSID is to apply the law of the host
state and applicable international law.5
Many bilateral investment treaties provide
investors with direct recourse to arbitration,
and specify the substantive rights capable of
being enforced in this manner (as opposed to
conventional state-to-state dispute resolution).
With that assurance, use of ICSID as a dispute
settlement option has exploded. According
to ICSID, there are currently 200 concluded
cases and 124 pending.6
Canada has moved relatively slowly,
though. Canada’s first FIPA was not signed
until 1989 and did not come into force
until 1991.7 NAFTA did not come into force
until 1994.8 Canada signed the Convention
on 15 December 2006. Bill C-9, An Act to
implement the Convention on the Settlement
of Investment Disputes between States and
Nationals of Other States, received Royal
Assent on 13 March 2008, but still awaits an
order of the Governor in Council to come
into force.9
Four provinces and two territories
have passed implementing legislation.10
Ontario passed implementing legislation
in 1999. British Columbia, Saskatchewan,
Newfoundland and Labrador and Nunavut
passed such legislation in 2006. The best
explanation for the remaining provinces
and Yukon is that in face of such a noncontroversial issue, the issue keeps falling
to the legislative backburner.11 With the
eyes of the public so rarely trained on issues
like international investment, a golden
opportunity was missed at the G-8 and G-20
to bring ratification of the Convention to the
foreground. Canada’s ratification is glaringly
obvious to the international community,
especially with the election of Meg Kinnear as
Secretary-General of ICSID in 2009, formerly
the Director General of the Trade Law
Bureau of Canada.12 The recent International
Bar Association Conference in Vancouver
in October offered another opportunity to
focus the mind of Canadian lawmakers on
the importance of ratifying the Convention
and bringing the Act into force, but the
investment community was left waiting.
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There are still holdouts to the Convention.
Brazil, one of Canada’s major trading
partners, has not signed on to the Convention
having voiced concerns at the origin of
the Convention that it would infringe on
the Brazilian judiciary’s administration of
justice and violate the equality of law by
granting a privileged position to foreign
investors.13 Bolivia and Ecuador have both
also denounced the Convention. However,
with 155 signatories, the Convention offers
the most comprehensive investment dispute
settlement option for foreign investment in
Canada and Canadian investment abroad.
The Canadian Government deserves credit
for signing the Convention and passing the
necessary legislation. However, it is time
for the provinces to similarly assert their
leadership and implement the Convention in
Canada.
Perhaps Quebec’s Senator Pierre Claude
Nolin has summarised it best when he stated:
‘The tremendous growth in investment and
investor state disputes has made Canada’s
failure to ratify ICSID the focus of attention
by Canadian business, the Canadian legal
community and our trading partners.’
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The balance between NPM
clauses and investors
protection under BITs:
The Enron annulment decision

T

he core objective of bilateral
investment treaties (‘BITs’) is to
encourage foreign investment flows
by affording equal protection to host
states and investors. However, the invocation
and interpretation of non-precluded
measures (‘NPM clauses’) in recent
investment disputes may contravene this
purpose. The question is to what extent the
invocation of these clauses may provide host
states with a tactical tool for non-compliance
with their international obligations.
The use and interpretation of NPM clauses
is particularly controversial in Argentina. As
a consequence of the 2001 economic crisis,
the government adopted severe measures
that adversely affected foreign investors.
The number of ICSID claims filed against
Argentina increased drastically and there are
currently more than 30 pending cases against
the state.1 In many of these cases, Argentina
invoked the NPM clause contained in Article
XI of the United States-Argentina BIT2 as a
defence against claims that Argentina has
breached its treaty obligations.3
The Enron annulment decision4 is the latest
in the line of cases providing inconsistent and
uncertain interpretations of NPM clauses in
BITs. This article provides a brief overview of
some of the most significant cases in which
Argentina invoked Article XI of the BIT. It
examines, in particular, the Enron annulment
decision and its possible repercussions in the
future of ICSID arbitration in Argentina.
Finally, this article is an attempt to
complement and expand upon the
contribution of Mr Federico Godoy (see page
167). In his article, Mr Godoy posits that
the NPM clauses and the state of necessity
defence are two different legal concepts
that must be treated separately. The present
article generally supports this view, but goes
on to suggest an alternative approach to the
interpretation of NPM clauses.
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The interpretation of NPM clauses
contained in Article XI of the BIT
The first case that addressed the issue of NPM
clauses was LG&E v Argentina.5 In that case,
the tribunal considered that Article XI of the
BIT was a separate and independent provision
different from the customary law defence of
necessity, enshrined in Article 25 of the Articles
on Responsibility of States for Internationally
Wrongful Acts.6 The tribunal held that
different criteria applied for the invocation
of these two provisions: ‘While the Tribunal
considers that the protections afforded by
Article XI have been triggered in this case, and
are sufficient to excuse Argentina’s liability,
the Tribunal recognises that satisfaction of
the state of necessity standard as it exists in
international law (reflected in Article 25
ILC) supports the Tribunal’s conclusion’.7
Accordingly, Article XI was essentially deemed
to afford the state a higher standard of
protection than customary law.
Since the LG&E decision, the
interpretation of Article XI of the BIT was
again addressed in the CMS case, both in the
initial award and the annulment decision.8
The tribunal in that case took into account
Article 25 ILC as the primary source of law
and it only interpreted Article XI in the light
of the criteria contained in Article 25 ILC. On
reviewing the award, the ad hoc committee
stated that the tribunal erroneously
interpreted to Article XI and did not examine
whether the conditions laid down by Article
XI were fulfilled. As a consequence, the
measures taken by Argentina were capable of
constituting, even prima facie, a breach of the
BIT.9 Finally, the ad hoc committee decided
that ‘although the Tribunal applied Article XI
cryptically and defectively, nevertheless it did
apply it. There was accordingly no manifest
excess of powers.’10
The last case interpreting Article XI of the
BIT, before the Enron annulment decision,
was Sempra v Argentina.11 In this case, the ad
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hoc committee annulled the initial award on
the grounds of manifest excess of powers,
or more precisely failure to apply Article XI
of the BIT.12 The ad hoc committee stated
that Article 25 ILC and Article XI ‘deal with
quite different situations’ and that ‘Article 25
ILC cannot therefore be assumed to define
necessity and the conditions of its operation
for the purposes of interpreting Article XI
[…]’.13 The ad hoc committee correctly
acknowledged that that these two provisions
operate on different planes (primary and
secondary).14 Furthermore, the ad hoc
committee held that ‘Article 25 does not offer
a guide to interpretation of the terms used
in Article XI.’15 While the primary-secondary
rule distinction is correct, it does not deprive
the customary law rule of any interpretative
value. To the contrary, as will be argued
below, according to the Vienna Convention
on the Interpretation of Treaties,16 the
relevant customary law should be used as a
guiding principle.
The above-mentioned decisions show a
conflicting and unsatisfactory interpretative
approach to the NPM clause contained in the
BIT. First, none of them provides an accurate
analysis of the ‘necessary for’ condition of the
clause. Secondly, they create uncertainty as to
the scope of the essential security and public
order requirements. Finally, these decisions
wrongly merge the protection afforded in
BITs and customary law.17
The Enron annulment decision
The Enron annulment decision18 is the most
recent Argentine case dealing with the
interpretation of Article XI of the BIT. It
resulted in the annulment of the award in the
Enron v Argentina case.19
The ad hoc committee annulled the
award on the basis that the tribunal failed to
address a number of essential legal elements
of the test for necessity under customary
international law and thereby failed to
apply the applicable law to the merits of the
dispute.20 For instance, with regard to ‘[...]
determining that the measures adopted were
not the “only way”’, the ad hoc committee
found that ‘the Tribunal did not in fact
apply Article 25 ILC but instead applied
an expert opinion on an economic issue’.21
Furthermore, the ad hoc committee held
that even if, contrary to all appearances,
the tribunal did in fact satisfy itself that this
requirement was not met, it was not clear

from the reasoning in the award how or why
the tribunal came to that legal conclusion.
Accordingly, this part of the award was also
annulled at least for the failure to state
reasons. Similarly, with regard to the question
whether Argentina had ‘contributed’ to the
situation of necessity, it was held that the
arbitrators had relied merely on the opinion
of economic experts without having applied
customary international law.22
The ad hoc committee also referred to
the initial tribunal’s finding that Article XI
does not set out conditions different from
those established in Article 25 ILC.23 In this
regard, the ad hoc committee held that
this finding did not constitute a ground for
annulment as it was ‘not for the Committee to
determine whether or not that interpretation
was correct’.24 Accordingly, it held that
the tribunal’s application of Article XI was
affected by the same errors as the application
of Article 25, and that therefore the finding
that Article XI of the BIT was inapplicable
had to be annulled as well.25
The problem with this decision is that it
reflects two apparently inconsistent views on
what constitutes the appropriate scope of
review in ICSID annulment proceedings. On
the one hand, the ad hoc committee held that
the question whether the tribunal was right
in equating the requirements established
in Article XI of the BIT and Article 25 ILC
fell outside of its mandate. On the other
hand, it had the confidence to deem that
the use of an expert opinion to determine
whether the ‘only way’ and ‘own contribution’
requirements of Article 25 ILC were met
constituted a ground for annulment. It is
difficult to understand why a tribunal should
be prevented from applying an opinion of
an economic expert when deciding whether
the circumstances in a country represented
such level of distress as to constitute a ‘state of
necessity’. The ad hoc committee held that a
more detailed analysis of ‘legal’ requirements
should be applied instead of an economic
expert. Even if one was to accept this view, a
failure to apply sufficiently detailed analysis
of legal requirements does not constitute a
ground for annulment. Instead, this would
rather be a simple error of law. Therefore,
the Enron annulment decision additionally
contributes to the uncertainty facing those
investors whose claims against Argentina are
currently pending before ICSID tribunals.
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An alternative approach to the
interpretation of NPM clauses: a possibility
for compensation
The wording of Article XI of the BIT does
not provide a certain definition of ‘the
measures necessary for the protection of the
own essential security interests of Argentina’.
This is an essential issue that has not been
determined in any of the above-mentioned
cases. Given the broad formulation of Article
XI, the tribunals took extreme positions as
to the interrelation between customary law
on state of necessity and Article XI. On the
one hand, in the LG&E award and Sempra
annulment it was held that Article 25 ILC
has absolutely no bearing on the definition
of Article XI. However, the CMS, Sempra and
Enron tribunals considered that the protection
afforded under both provisions is essentially
identical. Thus, the correct interpretation
of the relationship between customary
international law and NPM clauses lies
somewhere in between.
Under Article 42 of the ICSID Convention,
the tribunal must decide a dispute in
accordance with the applicable law chosen
by the parties or, in the absence of such
agreement, the tribunal shall apply the
host state national law and ‘such rules of
international law as may be applicable’.26 The
question is how the tribunal should apply
international law. In the above-mentioned
decisions, the arbitrators were inclined to
consider the rules of customary international
law and BITs as interchangeable. As pointed
out by Domenico and Chiomenti, ‘because of
the exceptional nature of BITs, and therefore
their limited scope of application, it is not
unlikely that states may be prepared to
undertake, by signing BITs, obligations which
might be regarded by the same signatory
parties as diverging from the existing rules
of customary international law.’27 In fact, in
international law, BITs take precedence over
provisions of a more general nature, such as
customary international law.
A different question from the law applicable
to the dispute is the interpretation of such law
(ie, the BIT). In this regard, ICSID tribunals
should follow the generally accepted principles
for the interpretation of international treaties,
laid down by the Vienna Convention 1969
on the Law of Treaties.28 In particular, Article
31(3)(c) states that any relevant rules of
international law applicable in the relations
between the parties may be taken into account
by tribunals when interpreting a certain treaty
provision. Accordingly, the tribunal could
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also resort to Article 25 ILC for guidance in
order to decide whether the measures taken
by Argentina were ‘necessary’ to protect its
own essential security interests. Whether or
not the actions taken by the state satisfied the
requirements of Article 25 ILC is a separate
question that exceeds the scope of this article.
An important issue that must be determined
now is whether the host state could have some
residual liability, even in cases where the state
is declared not liable for breaching the BIT
during an economic crisis. If Article 25 ILC
can be applied as guidance for interpreting the
scope of NPM clauses, investors can also resort
to other related customary law provisions
in order to claim compensation. Therefore,
in formulating their claims, investors
should take into account the time when the
circumstances that triggered the applicability
of the NPM clause ceased to exist. Due to
the inherently temporary nature of necessity,
the applicability of either NPM clauses or
international customary law defences will
depend on the time of their invocation.
Under Article 27(b) ILC, the invocation of
a circumstance precluding wrongfulness is
without prejudice to ‘a compliance with the
obligation in question, if and to the extent that
the circumstance precluding wrongfulness no
longer exits’.29 Accordingly, an investor could
claim damages suffered from the time when
the state of necessity, which gave rise to the
state’s actions, came to an end.
Courts and tribunals have recognised
the temporary nature of necessity. In the
Gabcikovo-Nagymaros case, the International
Court of Justice held that as soon ‘as the
state of necessity ceases to exist, the duty
to comply with treaty obligations revives’.30
Considering that the Argentina crisis ended
in 2002,31 the state should be liable in case of
unjustified expropriation because their treaty
obligations would be ‘revived’. As held by the
tribunal in the CMS case, ‘even if the plea of
necessity were accepted, compliance with the
obligation would re-emerge as soon as the
circumstances precluding wrongfulness no
longer existed’.32 Notwithstanding the current
position with regard to the application of
NPM clauses, future investors could resort to
the relationship between time and necessity in
order to obtain adequate compensation. The
investors’ lawyers should carefully examine
this possibility and, when possible, formulate
separate claims for compensation. Ultimately,
it is for the tribunals to decide on the legal
validity of any potential claim based on this
alternative interpretation of NPM clauses.
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Final remarks
Whilst BITs are designed to encourage and
protect foreign investors, NPM clauses in BITs
practically exclude investor protection in the
event of an economic crisis. In the words of
a prominent commentator: ‘the exceptions
contained in NPM clauses preclude the very
applicability of the specified obligation(s) of
the BIT to acts that fall within the scope of the
clause’.33 In the light of the Enron annulment
decisions, the more than 30 claimants in the
pending ICSID arbitrations against Argentina
could find that the other provisions affording
protection under their international treaties
are practically useless.
The use of the NPM clauses suggests that
a state can violate its treaty obligations when
necessary for the maintenance of public order,
national security, or other essential security
interests.34 It is worth noting that the World
Bank created an ‘efficient’ mechanism for
the resolution of investment disputes, whose
main objective was to promote investment
by providing ‘equal’ protection to investors
and states. Whether or not the NPM clauses
frustrate the spirit of the ICSID Convention is a
question that will depend on the interpretation
given to Article XI by future ICSID tribunals.
Notes
* Qualified Spanish lawyer, LLM King’s College
London. Previous IBA intern and current Research
Assistant to Professor J Martin Hunter at Essex Court
Chambers.
1 List of pending cases against the Republic of
Argentina, The World Bank, available at: www.
worldbank.org/icsid/cases/cases.htm.
2 Treaty between United States of America and the
Argentine Republic Concerning the Reciprocal
Encouragement and Protection of Investment, Signed
14 November 1991, Entered into Force on 20 October
1994. Hereinafter (the BIT), available at: www.unctad.
org/sections/dite/iia/docs/bits/argentina_us.pdf;
Article XI: ‘This Treaty shall not preclude the
application by either Party of measures necessary for
the maintenance of public order, the fulfillment of
its obligations with respect to the maintenance or
restoration of international peace or security, or the
Protection of its own essential security interests’.
3 Lucy Reed et al, Guide to ICSID Arbitration 1 (2004)
(outlining a brief history of the ICSID Convention).
4 Enron Creditors Recovery Corp Ponderosa Assets, LP v
Argentina Republic, Case No ARB/01/3, Annulment
Proceeding, (ICSID 2010), available at: http://ita.law.
uvic.ca/documents/EnronAnnulmentDecision.pdf.
5 LG&E Energy Corp v Argentina Republic, Case No
ARB/02/1, Award, (ICSID 2006), available at: http://
icsid.worldbank.org/ICSID/FrontServlet?requestTy
pe=CasesRH&actionVal=showDoc&docId=DC627_
En&caseId=C208.

6 Responsibility of States for Internationally
Wrongful Acts 2001, available at: http://untreaty.
un.org/ilc/texts/instruments/english/draft%20
articles/9_6_2001.pdf; Article 25, hereinafter (Article
25 ILC).
Necessity
1. Necessity may not be invoked by a State as a ground for
precluding the wrongfulness of an act not in conformity
with an international obligation of that State unless the
act:
(a) Is the only way for the State to safeguard an essential
interest against a grave and imminent peril; and
(b) Does not seriously impair an essential interest of the State
or States towards which the obligation exists, or of the
international community as a whole.
2. In any case, necessity may not be invoked by a State as a
ground for precluding wrongfulness if:
(a) The international obligation in question excludes the
possibility of invoking necessity; or
(b) The State has contributed to the situation of necessity.
7 LG&E Award, see note 5 above, paragraph 245.
8 CMS Gas Transmission Company v Argentine Republic,
Case No ARB/01/8, Award, (ICSID 2005), available
at: http://icsid.worldbank.org/ICSID/FrontServlet?
requestType=CasesRH&actionVal=showDoc&docId=
DC504_En&caseId=C4; CMS Gas Transmission Company
v Argentine Republic, ICSID Case No ARB/01/8,
Annulment Proceeding, (ICSID 2007), available at:
http://icsid.worldbank.org/ICSID/FrontServlet?re
questType=CasesRH&actionVal=showDoc&docId=
DC687_En&caseId=C4.
9 Ibid, Award, paragraph 135.
10 Ibid, Annulment, paragraph 136.
11 Sempra Energy International v Argentine Republic,
Case No ARB/02/16, Annulment Proceeding, (ICSID
2010).
12 Ibid, paragraph 159.
13 Ibid, paragraph 200.
14 Ibid, paragraph 186-219.
15 Ibid, paragraph 199.
16 Vienna Convention on the Law of Treaties 1969,
available at: http://untreaty.un.org/ilc/texts/
instruments/english/conventions/1_1_1969.pdf.
17 William Burke-White & Andreas von Stadten,
‘Investment Protection in Extraordinary Times: The
Interpretation and Application of Non-Precluded
Measures Provisions in Bilateral Investment Treaties’,
Virginia Journal of International Law, Vol 48, Issue 2,
(2008), at 354.
18 See note 4 above.
19 Enron Corporation and Ponderosa Assets, LP v The
Argentine Republic, Case No ARB/01/3, Award (ICSID
2007).
20 See Article 52(1)(b) ICSID Convention, (entered
into force 14 October 1996), available at: http://
icsid.worldbank.org/ICSID/StaticFiles/basicdoc/
CRR_English-final.pdf.
21 Enron Annulment, see note 4 above, paragraph 377.
22 Ibid, paragraph 385-393.
23 Enron Award, see note 16 above, paragraph 339.
24 Enron Annulment, see note 4 above, paragraph 403.
25 Ibid, paragraph 405.
26 Article 42 ICSID Convention.
arbitration NEWSLETTER

MARCH 2011

181

Investment arbitration

27 Domenico Di Pietro, ‘State of Necessity in Investment
Arbitration’, The European & Middle Eastern Arbitration
Review, Section 3: Regional Overview (2008), available
at: www.globalarbitrationreview.com/reviews/3/
sections/5/chapters/67/state-necessity-investmentarbitration.
28 See note 16 above.
29 Responsibility of States for Internationally Wrongful
Acts 2001, see note 6 above, Article 27.
30 The Gabcikovo-Nagymaros Project (Hungary/
Slovakia), International Court of Justice, Reports of
Judgments, Advisory Opinions and Orders, Judgment
of 25 September 1997, available at: www.icj-cij.org/
docket/files/92/7375.pdf.

182

31 J Onno de Beaufort Wijnholds, ‘The Argentine
Drama: A View from the IMF Board’, In: The
Crisis That Was Not Prevented: Argentina, the IMF,
and Globalisation, FONDAD, (January 2003), www.
fondad.org, available at: www.fondad.org/uploaded/
Argentina/Fondad-Argentina-Chapter7.pdf.
32 CMS Award, see note 8 above.
33 William Burke-White, see note 17 above, at 388.
34 Charity L Goodman, ‘Uncharted waters: Financial
Crisis and Enforcement of ICSID awards in Argentina,
U Pa J Int’l Econ L, Vol 28:2 (2007), at 476.

International Bar Association Legal Practice Division

