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The Prosperity Zone Compact:

Leveraging the Power and Promise of Interstate Compacts to Bring Back the American Dream

By Nick Dranias

Introduction

This policy brief explains why an interstate compact
is the most powerful launch vehicle for establishing
Prosperity Zones. Future policy briefs in this series
will discuss the specific features of the Prosperity
Zone Compact that allow for replacement of sub-
optimal regulatory and fiscal policies with state-
of-the-art public policy reforms; as well as why the
establishment of Prosperity Zones will result in ex-
plosive economic growth, flourishing communities,
and dominant international competitiveness for the
United States as a whole.

Prosperity Zones are optimally regulated and taxed
greenfield areas, at least one square mile in size,
that are designed to be easily formed and later
expanded by consenting property owners and
residents. An interstate compact enables the state-
of-the-art public policy reforms within a Prosperity
Zone to have immediate statutory effect at the state
level. When at least two states join the compact,
those reforms will become as durable as a state
constitutional amendment. Equally important, con-
gressional consent can “upgrade” the compact’s
state level reforms to the status of federal reforms as
well—indeed an existing federal statute may already
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serve to upgrade a future “Prosperity Zone
Compact” to federal status to some extent.

In short, through the contemplated Prosperity Zone
Compact, a partnership between two or more
states and Congress could result in dramatic and
lasting reforms. Although the concept is innovative,
the legal framework upon which it relies is not. As
discussed below, a wide body of longstanding case
law supports the constitutionality of the Prosperity
Zone Compact.

What is an Interstate Compact?

An interstate compact is both a law and a contract
among two or more states." A compact is often
formed by the passage of a statute in one state
creating an open offer to enter into or “adopt” the
specified agreement and the subsequent passage
of a counterpart statute in one or more other states
that meet the requisites of accepting the open offer
by likewise declaring an intention to enter into or
“adopt” the specified agreement. In both the offer-
ing and accepting states, the statutes adopting the
agreement are passed as ordinary legislation, with
gubernatorial presentment.

The subject matter of compacts between the states
may involve the invocation of any sovereign pow-
er, including the police power. There are over 200
existing interstate compacts. The average state is a
party to at least 25 compacts.?



Although most compacts deal with subject matters
that have immediate and direct interstate impacts,
such as a shared boundary line or water resources,
others simply coordinate and standardize intrastate
policies for the sake of encouraging greater policy
certainty and reliability among member states, their
residents and businesses. The Interstate Insurance
Product Regulation Compact, for example, requires
all member states, even those that do not share
boundaries, to adopt the same intra-state regula-
tory standards for approving insurance companies
and insurance policies.? Likewise, the Agreement on
Qualifications of Educational Personnel coordinates
the uniform recognition of public school teacher
certification among member states.* Similarly, the
Interstate Medical Licensure Compact provides rela-
tively streamlined and reciprocal licensure processes
for various medical professionals.®

In our nation’s interconnected economy, the use of
interstate agreements to coordinate intrastate pub-
lic policy is not surprising. Every state has a mutual
interest in each other’s intrastate public policy to
maintain a familiar and predictable legal framework
for their own businesses and residents as they trav-
el and do commerce among the states. One of the
earliest interstate compacts reciprocally guaranteed
the continued protection of existing property and
contract rights in the adopting states from “any law
which rendered those rights less valid and secure.”®
Although this early compact guaranteed continuity
of internal policies among bordering states, given
modern transportation and communication, such
mutual interest is the same regardless of whether the
states are located geographically next to each other
or across the country.

For the same reason that nearly every state has
adopted uniform laws on topics such as commercial
transactions, adult guardianships, and trade secrets,
virtually any intrastate public policy is reasonably
embedded in a compact. That's why the subject mat-
ters of existing interstate compacts now span a huge
public policy spectrum—from boundary line resolu-
tion, to regulatory policy, to economic development,
to transportation policy, to tax law coordination, to

advancing constitutional amendments.
A Deeper Dive into the Prosperity Zone

The Prosperity Zone Compact borrows various
aspects of many other existing interstate compacts
to unite willing states and Congress behind a pow-
erful framework for regulatory and fiscal reform in
greenfield areas. Of greatest structural similarity

to the Prosperity Zone Compact are compacts that
establish joint or multi-state regulatory and econom-
ic development pacts for sub-state local or regional
jurisdictions.

The Tahoe Regional Planning Compact adopted

by the States of California and Nevada, for exam-
ple, has established a detailed joint regulatory and
governance framework for the use and development
of designated waters and land around Lake Tahoe.”
This framework has created a governing body that

is empowered to issue (and refuse) development
and activity permits; and to enforce unusually strict
codes limiting land and lake uses in its limited ju-
risdiction. Washington and Oregon have likewise
joined the Columbia River Gorge Compact, which
has the purpose of establishing a regional agency to
disapprove county land use ordinances and to enact
ordinances setting standards for using nonfederal
land within a designated area.®

Kansas and Missouri have entered into a compact to
create “a special district and commission to promote
and coordinate the arts, cultural activities (including
sports) for the public” known as the Kansas and Mis-
souri Metropolitan Culture District Compact.® Simi-
larly, Congress has passed legislation to authorize
the states of Mississippi and Tennessee to join in the
Chickasaw Trail Economic Development Compact
“to create a development authority which incorpo-
rates public and private partnerships to facilitate

the economic growth of such areas by providing
developed sites for the location and construction of
manufacturing plants, distribution facilities, research
facilities, regional and national offices with support-
ive services and facilities, and to establish a joint in-
terstate authority to assist in these efforts.”'® A similar
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concept has been deployed by Missouri and lllinois
in the Bi-State Development Agency Compact."

The common feature of the foregoing compacts is
that they create one or more local or regional agen-
cies or governing bodies that can implement desired
public policies in a designated area even to the
extent of overriding contrary state and local law. Of
course, each of the foregoing compacts encourage
a public policy of relatively activist government from

state to “press” a regulatory and fiscal policy “reset
button” for a green field area by petitioning for the
formation of a streamlined special district known

as a “Prosperity District” to govern them. The area
lightly governed by the Prosperity District thereby
becomes a “Prosperity Zone,” the jurisdiction of
which can be expanded to adjacent areas through
a similar unanimous petition of affected property
owners and residents.

a top-down perspec-
tive. But the power of
the interstate compact
is policy content neu-
tral. It is not reserved
exclusively for activist
government. There is
no principle of law
that says expansions
of government power
through an interstate
compact are lawful,
but not limitations of
government power.

Therefore, just as
compacts can be used
to create to create
governing bodies to
furnish a top-down
layer of activist gov-
ernment for more
intensive regulation,
spending, taxation or
central planning in a
designated areq, it is

Prosperity Zone Compact Key Features

Ease of Formation and Expansion. Prosperity
Zones and corresponding governing Prosperity
Districts are formed and expanded through a
simple petition process for greenfield areas that
consist of a minimum of one square mile of un-
encumbered land located at least 6 miles out-
side of any existing municipality (unless the mu-
nicipality invites formation of a Prosperity District
within its jurisdiction by local law).

Deep Regulatory Reform. Statutory state and lo-
cal regulatory policy in the Prosperity Zone are
replaced by a defaulf reliance on the common
law of property, contract and torts and malum
in se criminal law augmented by authority
granted to the Prosperity District to adopt reg-
ulatory best practices only where relevant risks
cannot be allocated by contract and which
authorize only the least restrictive regulations
after proof of their necessity and efficacy is ad-
vanced through a detailed regulatory impact
study process, subject to repeal after five years.

The petition process
precludes cronyism
and minimizes un-
certainty by quickly
establishing or ex-
panding the Prosper-
ity District based on
objective and uniform
criteria that can be
met by anyone. In
fact, the district can
be established in as
soon as 20 days after
submission of mini-
mal paperwork to the
Governor and Pre-
siding Officers of the
Legislature of the State
adopting the Prosper-
ity Zone Compact,
which consists of a
petition evidencing (a)
unanimous consent of
all affected property
owners and residents,
(b) a legal description

of the encompassed land, which must consist of at
least one square mile of unencumbered land located
at least 6 miles outside of any existing municipality
(unless the municipality opts into the Prosperity Zone
Compact by local law), (c) the designation of the
initial district governing board, (d) initial governing
charter, and (e) revenue sharing covenant guaran-
teeing a neutral fiscal impact on the state.

only logical that an interstate compact could also be
used to create governing bodies to empower local
communities fo remove layers of government from
the bottom-up for optimal regulation and free market
economic development. That's precisely what the
Prosperity Zone Compact does.

The passage of legislation to adopt the Prosperity
Zone Compact in just one state immediately empow-

ers property owners and residents of the adopting Once the Prosperity District is formed, deep public
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policy reforms targeted to the affected area immedi-
ately replace existing state laws, governing bodies
and agencies, taxes and regulations. Specifically,
state and local regulatory authority is limited to those
regulations that are carefully reviewed to ensure they
actually protect life, liberty and property where the
common law of torts, contracts and property would
otherwise fail to do so. Neither the Prosperity District
nor any other state or local agency or governing
body may exercise eminent domain authority in the
zone. The municipal service authority of the Prosper-
ity District is limited to only those services that are
absolutely necessary or approved by a supermajor-
ity of property owners; and procured through com-
petitive outsourcing and public-private partnerships.
State and county-wide taxes arising from statutory
authority are replaced in the area with a revenue

The Prosperity Zone Compact would replace de-
cades of special interest-driven counterproductive
tax and regulatory policies with best practices in
easily formed and expandable areas. But can the
Prosperity Zone Compact withstand legal scrutiny@
The short answer is yes. Interstate compacts can
offer all of the power and authority of an ordinary
state statute plus the durability of a sovereign con-
tract and the capacity to replace federal law with
congressional consent. Governing legal precedent is
clearly supportive of the Prosperity Zone Compact,
as discussed below.

The Prosperity Zone Promises Reform Now

A concern sometimes expressed about the Prosper-
ity Zone Compact is that it cannot have any legal

sharing covenant to
run with the land in the
zone, which guaran-
tees revenue neutral-
ity to the surrounding
state and county.

Once at least two
states pass the same
legislation to adopt
the Prosperity Zone
Compact, a sovereign
contract is formed
between them where-
by the foregoing
state-level reforms
become entrenched

in the Prosperity Zone
from future repeal and
reciprocally recog-
nized. The Compact

is also designed to
“upgrade” the reforms
already in effect within

the Prosperity Zone to include the similar replace-
ment of suboptimal federal laws, taxes and regula-
tions with best practices as well. This upgrade would
require congressional consent that approves the
Prosperity Zone Compact.

Prosperity Zone Compact Key Features

Deep Tax Reform. Statutory state and local tax
policy in the Prosperity Zone is replaced with @
revenue sharing covenant that runs with the
land in the zone which must have a neutral or
positive fiscal impact.

Powerful Debt Reform. The borrowing authority
of the Prosperity District is limited to value of as-
sets and revenues received by the district and
without recourse to the surrounding state or the
federal government.

Streamlined Governance. The Prosperity District
is denied tax, civil forfeiture, and eminent do-
main authority and restricted to furnishing mu-
nicipal services that are absolutely necessary
subject to two-thirds override by the managing
board of the district on a case-by-case basis
and procured through competitive outsourcing
and public-private partnerships.

stitution.

effect before it re-
ceives congressional
consent in the form of
a joint or concurrent
resolution passed by
the House and Senate.
This concern is based
on the text of article |,
section 10, clause 3 of
the United States Con-
stitution, which pro-
vides: “No State shall,
without the consent

of Congress . . . enter
info agreement or
compact with another
State.” The broadness
of the language of the
“Compact Clause,”
when read literally

in isolation, seems to
indicate that all agree-
ments between or
among states would

require the consent of Congress. This interpretation
would be wrong because the Supreme Court has

never interpreted the Compact Clause based on its
literal meaning in isolation from the rest of the Con-
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In recognition of the limited and enumerated powers
of the federal government, the Supreme Court has
long recognized that the Compact Clause sweeps
no more broadly than is needed to defend federal
supremacy in the exercise of its delegated powers.
For example, over one hundred twenty years ago,
in Virginia v. Tennessee, 148 U.S. 503, 518 (1893),
the Supreme Court held that only those interstate
agreements which affect the power of the national
government or the “political balance” vis-a-vis the
states and the federal government require the con-
sent of Congress."

Respect for the principle of state sovereignty drove
the Court to rule that the Compact Clause is not a
freestanding prohibition on any and all interstate
compacts that lack Congressional consent. As held
in U.S. Steel v. Multistate Tax Commission, 434 U.S.
452, 495 (1978), if an interstate compact merely
contracts for the exercise and coordination of pow-
ers that states could exercise rightfully on their own,
without enhancing their power relative to the federal
government or invading any power of the federal
government, that compact does not trigger the need
for Congressional consent. It does not matter if the
Compact might lend “strength in numbers” to a
federal lobbying campaign by member states. U.S.
Steel, 434 U.S. at 479 n.33.

Further, the Court has held very clearly that the
Compact Clause is exclusively concerned about
such “vertical” effects vis-g-vis the states and the
federal government. It has expressly refused to ap-
ply the Compact Clause based on the “horizontal”
effects of an interstate compact, such as concerns
about the adverse effects of “collusion” among com-
pacting states. Id. at 473, 478. Instead, the Court
has ruled that horizontal effects that do not alter the
balance of power between the states and the feder-
al government do not implicate the Compact Clause.

Id.

In view of these principles, there is no question that
the Prosperity Zone Compact can have immediate
effect upon state passage of legislation adopting it
for three reasons.

First, when it is passed by only one state, the Com-
pact expressly only has the status of state legislation
and an offer to compact with other states. No sov-
ereign contract is formed at that time, no interstate
commission is formed, and the state remains fully
free to repeal the legislation or amend it. In other
words, the Compact is purely statutory upon its first
enactment. Hence, the Compact Clause is not impli-
cated at all.”

Second, it should be observed that the Prosperity
Zone Compact actually already enjoys a measure
of congressional consent. The Compact expressly
invokes 4 U.S.C. § 112, which gives congressional
consent “to any two or more States to enter into
agreements or compacts for cooperative effort and
mutual assistance in the prevention of crime and in
the enforcement of their respective criminal laws
and policies, and to establish such agencies, joint or
otherwise, as they may deem desirable for making
effective such agreements and compacts.” Federal
courts have already held that 4 U.S.C. § 112 pro-
vides congressional consent, in advance, to a wide
range of interstate agreements related to criminal
justice, such as compacts on extradition and on
providing special correctional services, as well as
the interstate transfer and supervision of offenders
on probation or parole supervision." 4 U.S.C. § 112
itself was specifically upheld by the Supreme Court
as effectively giving advance consent to an interstate

compact formed decades after the statute’s original
enactment. Cuyler, 449 U.S. at 440-41.

There is nothing in the text of the 4 U.S.C. § 112 that
suggests it cannot be applied to give congressional
consent to the Prosperity Zone Compact. So long as
the compact in question enables “cooperative effort
and mutual assistance” in preventing crime and in
criminal law enforcement through “desirable” agen-
cies, the compact falls within the scope of the plain
language of 4 U.S.C. § 112. The Prosperity Zone
Compact literally falls into this category by (a) au-
thorizing the formation of Prosperity Districts which
are vested with exclusive governing authority in their
jurisdictions, including the power to promulgate and
enforce criminal law, and requiring reciprocal rec-
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ognition of such authority among all member states
and (b) requiring disputes over related jurisdictional
and interpretative disputes between and among fed-
eral and state agencies to be settled by alternative
dispute resolution overseen by its interstate com-
mission. To some extent, therefore, congressional
consent already exists for the Prosperity Zone Com-
pact, allowing it to be immediately effective upon
formation to the extent that it encroaches on federal
criminal law and policy. But even if other features
require further congressional consent to be effective,
the Prosperity Zone Compact is still perfectly viable.

The third reason why the Compact Clause is no bar
to the effectiveness of the Prosperity Zone Compact
is because the Compact uses conditional enactments
to ensure the Compact Clause is fully observed.
Specifically, it uses conditional enactments to seg-
regate the effectiveness of those contractual provi-
sions that merely exercise and coordinate powers
that states could exercise rightfully on their own,
such as reciprocally recognizing and committing

to maintain the compact’s state law reforms, from
those provisions that may be construed as overriding
contrary federal law and policy beyond that which
is already authorized by 4 U.S.C. §112. The former
are deemed immediately effective upon a second
state adopting the Compact. The latter are express-
ly deemed effective only if the requisite additional
congressional consent is secured.

The use of conditional enactments in this way pre-
cludes any claim that the Prosperity Zone Compact
threatens or displaces federal supremacy. This is
because the compact has neither the intention nor
the effect of altering federal-state relations until the
requisite congressional consent is received. The
Compact's severance clause further underscores
this intent by authorizing a court to sever any provi-
sion of the Compact that might violate the Compact
Clause.

The Prosperity Zone Compact properly uses con-
ditional enactments to preclude provisions that
require further congressional consent from having
legal effect until such consent is secured. Condition-

ing the effectiveness of provisions of the Prosperity
Zone Compact that require congressional consent
on securing such consent is directly analogous to
conditioning the effectiveness of a state law on the
passage of a federal law, which has been repeat-
edly sustained.™ As explained by one typical court
decision, “[I]egislation, the effectiveness of which is
conditioned upon the happening of a contingency,
has generally been upheld.” Helmsley v. Borough of
Ft. Lee, 394 A.2d 65, 82 (N.J. 1978). Courts defer
to “broad legislative discretion” when conditional
enactments are used. Id. at 83. The U.S. Supreme
Court and courts in 45 states and territories have
recognized the viability of conditional enactments
for a wide range of both state and federal legisla-
tion.'®

Although the use of conditional enactments has been
struck down to prevent evasion of single subject

rule requirements in a few states (see, e.g., Missouri
Roundtable for Life, Inc. v. State, 396 S.W.3d 348
(Mo. 2013)), the Compact’s conditional enactments
do not pose a single subject rule violation. Prevent-
ing provisions of the Compact that require congres-
sional consent from having effect before congressio-
nal consent is secured obviously relates to the same
purpose as the overall Compact. They do nothing
more than enforce what the Compact Clause re-
quires. States have the power to ensure that their
compacts do not unconstitutionally trench on federal
power in violation of the Compact Clause, just as
they have the power to ensure they follow any other
provision of the Constitution. See generally Pennsyl-
vania v. Porter, 659 F.2d 306, 317 (3rd Cir. 1981)
(“[T]he Commonwealth has the same interest in
compliance with the standard of conduct laid down
in the Fourteenth Amendment as it has in compliance
with standards of conduct enacted by the Pennsylva-
nia legislature.”).

Furthermore, the Prosperity Zone Compact’s use of
conditional enactments to maintain the dormancy
of Compact Clause-triggering provisions before
congressional consent is obtained is entirely con-
sistent with the general rule of law that congressio-
nal consent can be furnished for a compact after
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it is formed. As explained in Virginia v. Tennessee,
148 U.S. 503, 521 (1893), a compact’s near term
effect on federal-state relations may be immaterial
or inherently unknowable at the time it is formed. A
compact agreeing to set a boundary line between
two states, for example, cannot threaten federal
supremacy until the line is actually established. Id.
Accordingly, the Compact Clause is not offended
if such a compact receives congressional consent
once measurements of the boundary line have

been settled, even decades after the compact was
formed. Id.

sion that the Compact can be formed.

Taken together, the non-contractual terms of the
Prosperity Zone Compact are immediately effective
as ordinary legislation in the first state that passes it.
This enables Prosperity Districts to be formed as soon
as 20 days after the first state adopts the Compact.
Additionally, the Compact’s contractual terms en-
abling the formation of cross-border districts, re-
quiring reciprocal recognition of the reform policies
existing in Prosperity Zones, and guaranteeing that
such reform policies will be maintained are immedi-
ately effective when two states adopt the Compact.

Likewise, the mere formation of the Prosperity Zone
Compact cannot possibly threaten federal pow-
er because it does not achieve any alteration in

substantive policy

on the ground until

a Prosperity District

is actually formed.
Further, the scope

of the congressional
consent the Compact
already enjoys under
4 U.S.C. § 112is very
broad under its plain
terms. As discussed
below, it is possible
that it furnishes some
or all of the consent
needed for the Pros-
perity Zone Compact
to achieve the status
of federal law. Thus,
whether and to the
extent that additional
consent is needed for

Prosperity Zone Compact Key Features

Durability, Reciprocity and Dispute Resolution.
The Prosperity Zone Compact forms an inter-
state compact upon receipt of notification of
passage of statute adopting the Prosperity Zone
Compact by second state; resulting in (a) con-
fractual entrenchment of the foregoing poli-
cy reforms, (b) the ability to form cross-border
Prosperity Districts, (c) reciprocal recognition of
freedoms existing in each district in each mem-
ber state, (d) formation of an interstate com-
mission to advocate further expansion of the
membership, and (e) the establishment of an
alternative dispute resolution process overseen
by the commission to resolve interpretive and
jurisdictional disputes between and among
districts, third party beneficiaries and member
states.

This is because those terms merely coordinate and
commit the exercise of sovereign powers that could
be exercised without a compact.

Further, the terms of
the Prosperity Zone
Compact that can be
construed as “en-
abling cooperative
effort and mutual
assistance in the pre-
vention of crime and
in the enforcement of
their respective crim-
inal laws and poli-
cies, and to establish
such agencies, joint
or otherwise, as they
may deem desirable
for making effective
such agreements and
compacts” are imme-
diately effective on the
basis of advance con-

the Compact’s terms to achieve the status of federal
law cannot be known with certainty until after the
issue ripens through interactions between federal
agencies and a future Prosperity District. Therefore,
following the Supreme Court's lead in Virginia, the
near term immateriality of the Prosperity Zone Com-
pact’s impact on federal-state relations combined
with the uncertainty over the extent to which it needs
additional congressional consent justifies the conclu-

gressional consent under 4 US.C. § 112. Only the
portion of the Prosperity Zone Compact that seeks
to “upgrade” its fiscal and regulatory policies to the
status of federal law beyond the consent furnished
by 4 U.S.C. § 112 is not immediately effective. By
express provision, this upgrade will have to wait until
congressional consent is secured—precisely as the
Constitution commands. In the meantime, as dis-
cussed below, the state level reforms of the Prosper-
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ity Zone Compact will achieve essentially the same
level of policy durability as a state constitutional
amendment once two states join the compact.

The Prosperity Zone Compact Guarantees
Durable State Level Reform

Once the Prosperity Zone Compact is joined by two
states and transitions from ordinary legislation to

a genuine interstate compact, its state level reform
policies become an exceptionally reliable frame-
work for lasting reform and investment in Prosperity
Districts. This is because member states may subse-
quently amend its state level policy reforms or with-
draw from the compact only by following certain
procedures that require either supermajority approv-
al of all member states or the payment of reasonable
compensation to third party beneficiaries who relied
upon such reforms in making investment decisions.
At the same time, suboptimal policy compromises
made in the course of passing the Compact can be
corrected relatively easily—undesirable exemptions
from the Compact’s tax and regulatory reform pol-
icies, which are embedded in the “local tailoring”
section of the Compact, can be freely repealed by
the affected member state through ordinary legisla-
tion during any session.

Some contend that this constrained amendment and
withdrawal process violates the rule against en-
trenchment, which is the general rule that one legis-
lative body cannot enact ordinary legislation binding
future legislative bodies. They point to the fact that
the Compact is adopted by ordinary legislation and,
therefore, they claim the Compact cannot constrain
future legislation from amending or repealing that
legislation. But the truth of the matter is that the rule
against entrenchment does not apply to sovereign
contracts. This is why, when legislation authorizes the
establishment of public pension systems or the issu-
ance of municipal bonds under conditions requiring
the implementation of various fiscal policies (such as
building stadiums or transportation lines), future leg-
islatures are contractually bound to those decisions
and limited in their legislative power to adjust them—
even when such acts embed public policy choices

they would never have made. Interstate compacts
have been treated similarly for decades, if not hun-
dreds of years."”

Perhaps most famously, the Colorado River Com-
pact may only be terminated upon unanimous
agreement of all members (Article X) and it even
entrenches the rights established by it after termina-
tion."® This is a very robust form of entrenchment—
even if all member states unanimously terminate the
Compact, the rights it created and vested will remain
enforceable. It basically means that the previously
established terms of the Colorado River Compact
cannot, in substance, be freely terminated ever.

Similarly, an existing compact dealing with radio-
active waste (Midwest Interstate Low-Level Radio-
active Waste Compact) provides at Article Vlll(e):
“no withdrawal may take effect until five years after
the governor of the withdrawing state gives notice
in writing of the withdrawal to the Commission and
to the governor of each party state.”'” Likewise, a
crime prevention compact (National Crime Preven-
tion and Privacy Compact) allows renunciation but
only under specific terms and after the expiration
of a period of time of 180 days (Article IX (a) and
(c)).?° These two Compacts alone essentially bar
unilateral withdrawal for a period of 180 days to 5
years without any flexibility to exit more quickly.

Against this backdrop, the various amendment and
withdrawal options of the Prosperity Zone Com-
pact actually allow a greater degree of freedom of
amendment and withdrawal for future legislatures
than would otherwise be the case in their absence.
After all, the requirement of unanimous consent of
all member states for withdrawal from or amend-
ment to an interstate compact is the normal default
rule for Compacts.?’ No state or state official can
lawfully act in conflict with the terms of a compact.?
Although subsequent parallel legislation in the same
field of law can complement an interstate compact,
such law cannot impair the obligation of interstate
compact.?® This is because Compacts are binding
sovereign contracts under Article |, Section 10 of
the U.S. Constitution (the Contracts Clause), which
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prohibits states from impairing the obligation of
contract.* Only if a state expressly reserves the right
to amend or withdraw unilaterally from a Compact it
has joined, as contemplated by the Prosperity Zone
Compact with certain reasonable limitations, can the
state do so without violating the U.S. Constitution’s
Contracts Clause.?

Viewed in light of such precedent, by allowing
various options for amendment or withdrawal, the
Compact actually reduces the extent to which it
would otherwise be entrenched from subsequent
legislative action under the U.S. Constitution’s Con-
tracts Clause. For this reason, unlike most compacts
joined by most states, the Prosperity Zone Compact
does not contract away the sovereignty of a mem-
ber state. Instead, it reasonably balances the Com-
pact’s goal of creating a predictable and reliable
legal framework to encourage improvement of the
Prosperity Zone with a significant degree of policy
flexibility. Like all sovereign contracts, the Prosperi-
ty Zone properly maintains its state level reforms in
member states with a degree of entrenchment and
durability only otherwise found in state constitutional
amendments.

The Prosperity Zone Compact is
Upgradeable to Furnish Federal Reform

Interstate compacts receiving congressional consent
are now clearly recognized as equivalent to federal
law under the Supremacy Clause and as a potential
source of vested rights that are protected against
federal regulatory action.? This is despite the his-
torical competing theory that an interstate compact
is not equivalent to a federal statute, but merely an
agreement between states that becomes an enforce-
able contract with congressional consent.?”

In 1981, the Supreme Court explained in Cuyler v.
Adams how it arrived at this conclusion:

Although the law -of-the-Union doctrine
was questioned . . . any doubts as to its

continued vitality were put to rest in Del-
aware River Joint Toll Bridge Comm’n v.

Colburn . . . where the Court stated: “. . .
[W]e now conclude that the construction
of such a compact sanctioned by Con-
gress by virtue of Article I, § 10, Clause
3 of the Constitution, involves a federal
‘title, right, privilege or immunity””

.. This holding reaffirmed the law -of-
the-Union doctrine and the underlying
principle that congressional consent can
transform interstate compacts into federal
law.?®

It is now so well-established that interstate compacts
receiving congressional consent have the status of
federal law that such compacts not only displace
state law under the Supremacy Clause, but have
been held to supersede prior federal law and even
to delegate federal power to compact-created
agencies as well.?” For example, the Circuit Court
of Appeals for the District of Columbia held that the
liability provisions of the previously enacted Fed-
eral Employer’s Liability Act were displaced by the
contrary provisions of the Washington Metropolitan
Area Transit Authority interstate compact.®®

Additionally, the rights, guarantees, and obligations
such interstate compacts create are protected from
deprivation by the federal government as vested
rights under the Fifth Amendment’s Due Process
Clause.® For example, water rights protected by
the Colorado River Compact have been protected
against a federal agency’s efforts to undermine
those rights by enforcing an inconsistent federal
law.?

The History of Federal Upgradeability

The clear rule of law establishing the “upgradeabil-
ity” of an interstate compact to the status of federal
law for the foregoing purposes did not emerge sud-
denly. It is something with which courts and policy
makers have grappled for centuries. Most of the
time, federal upgradeability has been regarded as
a bug and not a feature. For example, an examina-
tion of a wide range of congressionally-approved
compacts reveals a common feature: provisions that
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prevent the compact from altering the rights, obliga-
tions, or powers of the federal government.

For example, the Colorado River Compact of 1922
provides, “Nothing in this compact shall be con-
strued as affecting the obligations of the United
States of America to Indian tribes.”3* Likewise, look-
ing to federal laws that have given preapproval and
subsequent approval to interstate compacts, one
repeatedly discovers artful efforts to impose variants
of the following caveat to congressional approval:
“Nothing contained in this Act or in the compact
consented to hereby shall be construed to affect

the jurisdiction on, powers, or prerogatives of any
department, agency, or officer of the United States
Government.”** Even the Weeks Act of 1911, which
otherwise gives blanket consent to states entering
info compacts for the purpose of forest protection,
provides that the compact must not conflict with any
law of the United States.*

Such caveats evidence an awareness of the risk that
interstate compacts could overrule federal law and
policy. Indeed, Congress has long been aware of
the potential for congressionally-approved com-
pacts to expand the powers of the states relative

to the federal government. Such awareness is evi-
denced, for example, by the act giving congressio-
nal consent to the
Gulf States Marine
Fisheries Compact

of 1951, which states
nothing contained in
the agreement should
be construed to limit
“or add to” the pow-
ers of the states over
fisheries.3

Digging deeper into
our nation’s histo-
ry, one discovers

a series of clashes
over interstate compacts during the 1930s and ‘40s,
triggered by state-based efforts to use compacts to

lution process.

Prosperity Zone Compact Key Features

Federal Upgradeability. When and to the extent
the Prosperity Zone Compact receives con-
gressional consent, such consent will expand
eligible lands for the formation or expansion of
Prosperity Zones to federal lands and the re-
placement of federal regulatory and tax policy
with the foregoing regulatory and tax policies,
and submission of all interpretative and

jurisdictional disputes with the federal govern-
ment to the foregoing alternative dispute reso-

with congressional consent. When the four states

of the Connecticut and Merrimac valleys tried to
enter into flood control agreements, for example,
the Federal Power Commission saw the possibility
of interference with its jurisdiction over hydroelectric
power generation and objected to Congress in a
memorandum, stating:

The signatory states will have a veto
power over national policy with respect
to the power so developed since the
terms and conditions under which any
such signatory state shall make available
the rights of power development herein
reserved shall be determined by sepa-
rate agreement or arrangement between
such State and the United States. Under
this provision, for example, the Federal
Government would not be free as it is
now, to give the preference to munici-
palities and public power districts in the
disposition of these water power resourc-
es which it has been the Congressional
policy since 1920 (Federal Water Power
Act) to provide.¥”

Based on this objection, President Roosevelt threat-
ened to veto the compact, which prevented the
compact from receiving
the votes needed for
approval.® Later, Roos-
evelt found it neces-
sary to act on his veto
threats.

Fearing displacement
of federal jurisdiction
and regulatory author-
ity, President Roosevelt
vetoed a statute giving
open congressional
consent in advance to
fishing compacts for
states bordering on the Atlantic Ocean.*” Likewise,
in 1943, Roosevelt vetoed the Republican River

displace federal jurisdiction and regulatory authority  Compact, which explicitly precluded the United
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States from exercising “such power or right ... that
would interfere with the full beneficial and consump-
tive use” of waters from the Republican River Basin,
stating:

It is unfortunate that the compact also
seeks to withdraw the jurisdiction of the
United States over the waters of the
Republican Basin for purposes of navi-
gation and that it appears to restrict the
authority of the United States to con-
struct irrigation works and to appropri-
ate water for irrigation purposes in the
basin. The provisions having that effect,
if approved without qualification, would
... unduly limit the exercise of the estab-
lished national interest.*

All of these seemingly disparate facts evidence that
political players have long recognized that congres-
sional consent enables compacts to powerfully im-
pact, alter, displace, and supersede federal law and
the power of federal agencies. Upgradeability, in
other words, has been a basic premise (and obvious
concern) of nearly every significant political tussle in
the field of interstate compacts since the beginning.

A Closer Constitutional Analysis Confirms
Federal Upgradeability

The only known possible limitation on the federal
law “upgrade” of an interstate compact that receives
congressional consent is whether the compact is an
appropriate area for congressional legislation. Cuy-
ler, 449 U.S. at 440. But early Supreme Court prec-
edent, which was not addressed in Cuyler, indicates
that there is another theoretical basis of recognizing
the Prosperity Zone Compact’s equivalency in status
to federal law upon congressional consent. Specifi-
cally, such status can also stem from construing such
consent as yielding to the independent sovereignty
of the states over the subject matter of the compact.

As explained in Justice Baldwin in his concurrence to
Poole v. Fleeger’s Lessee, 36 U.S. 185, 212 (1837):
“The effect of such consent is, that thenceforth, the

compact has the same force as if it had been made
between states who are not confederated.” In other
words, congressional consent does not transform

a compact into federal legislation per se, it simply
yields the compact’s subject matter to the states as if
the Constitution did not bind them. A compact thus
attains equivalency in status to a “law of the United
States” not because it literally becomes a federal
law, but rather because federal laws cannot over-
ride the compact under the Supremacy Clause if the
Constitution does not apply to the subject matter of
the compact. This understanding of congressional
consent would allow for the formation of compacts
that might otherwise not be permissible as a matter
of federal law, and yet still have the functional status
of a “law of the United States” in the sense of being
the predominate law in regard to its subject matter.
This theory is perfectly compatible with the Prosperity
Zone Compact replacing contrary federal laws and
policies upon receipt of congressional consent.

But even if the sole test for receiving federal law sta-
tus upon congressional consent were an assessment
of whether a compact’s subject matter was appro-
priate for federal legislation, it is not difficult at all to
justify such status for the Prosperity Zone Compact.
After all, the Compact expressly seeks to replace
existing federal laws and policies with its regulatory
and fiscal reforms. Even though the reform of federal
law and policy is localized to Prosperity Districts, the
authority for such localized reform is precisely the
same as that which authorized the federal law and
policy that it would replace. Perhaps ironically, the
Supreme Court’s broad reading of the Commerce
Clause and most other federal powers would pro-
vide strong support for federal upgradeability of not
just the Prosperity Zone Compact, but also almost
any interstate compact no matter how locally-fo-
cused or non-federal it may seem.

Furthermore, there are no independent constitutional
impediments to the treatment of the Prosperity Zone
Compact as the equivalent of federal law when it
receives congressional consent. The targeted nature
of its tax reforms to areas governed by a Prosperity
District should not pose any problem under the Uni-
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formity Clause of Article |, section 8, of the United
States Constitution, which states, “all Duties, Imposts
and Excises shall be uniform.” The issue under the
Uniformity Clause is “whether the Uniformity Clause
prohibits Congress from defining the class of objects
to be taxed in geographic terms.” United States v.
Ptasynski, 462 U.S. 74 (1983). The Compact does
not define the class of objects to be taxed in geo-
graphic terms. It does not impose any tax at all,

it merely replaces existing statutory taxes with a
revenue sharing covenant that is voluntarily adopted
in the process of voluntarily forming a Prosperity Dis-
trict. The Prosperity Zone Compact is open to entry
by all states. The formation of a Prosperity District

is based on uniform criteria. There is simply no way
the Uniformity Clause

ing authority). See, e.g., A.R.S. § 48-905(C) (giving
county board of supervisors power to “summarily
order the formation of the district” on petition of
affected residents without a public hearing). More-
over, the Supreme Court has repeatedly sustained
legislative acts entailing direct private party ap-
proval, proposal or rejection of new comprehensive
regulatory schemes or regulatory jurisdictions—even
where a substantial degree of policy discretion was
vested in those private parties. Sunshine Anthracite
Coal Co. v. Adkins, 310 U.S. 381, 398-99 (1940);
Currin v. Wallace, 306 U.S. 1, 14-15 (1939). In
contrast to the “unfair competition” regulations sus-
tained in Sunshine Anthracite Coal Co. or the price
control regulations sustained in Currin, no coercive
governing power and

would preclude the
Prosperity Zone Com-
pact from attaining the
status of federal law
upon receiving con-
gressional consent.

Likewise, treating the
Prosperity Zone Com-
pact as the equivalent
of federal law when it
receives congressional
consent is not preclud-
ed by non-delegation
doctrine under the

Prosperity Zone Compact Key Features

Local and Federal Tailoring. The Prosperity Zone
Compact anticipates flexibility to modify all of
the foregoing features to allow for local and
federal tailoring through the preservation of
otherwise repealed state and federal laws and
agency jurisdictions, all such exemptions at the
state level being subject to future repeal but
not future augmentation once the compact is
formed.

Dissolution. The Prosperity Zone Compact guar-
antees the right to dissolve the Prosperity District
and return the area to the legal status quo ante.

far less legislative
power is delegated to
those private parties
who are petitioning
for the formation of a
Prosperity Zone. For
this reason, current
case law should easily
sustain the Prosperity
Zone Compact as the
equivalent of federal
law upon receiving
congressional con-
sent without raising
concerns about im-

Constitution’s sep-

aration of powers

guarantee. Although the replacement of inconsistent
federal laws and policies is triggered by the forma-
tion of a Prosperity District on the petition of all af-
fected property owners and residents of the areq, all
criteria for granting the petition are specified in the
Compact and no substantive federal policy matter is
otherwise left to the discretion of any private party.
The process is not materially different than the peti-
tion process used by private parties to establish spe-
cial districts throughout the states, all of which there-
by gain access to analogous federal tax exemptions
for municipal borrowing (which no one challenges
as involving an improper delegation of federal tax-

permissible legislative
delegation.

Finally, it is exceedingly unlikely that the Prosper-

ity Zone Compact’s alternative dispute resolution
process would be regarded as improperly delegat-
ing the Supreme Court’s Article Il judicial power. In
Texas v. New Mexico, 462 U.S. 554 (1983), the
Supreme Court emphasized that it would be happy
to defer to the informal dispute resolution decisions
of the Pecos River Commission, a compact agency
created by the Pecos River Compact as a “complete-
ly adequate means” of resolving disputes among the
member states. Id. at 571 n.18. In view of this obser-
vation, it is safe to predict that the Court would defer
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to the Prosperity Zone Compact’s dispute resolution
process overseen by its interstate commission.

In sum, a robust legal analysis confirms that the state
level reforms enabled by the Prosperity Zone Com-
pact would be ripe for a federal upgrade should
Congress consent to it. Indeed, such analysis sup-
ports a strong argument that the consent furnished
by 4 U.S.C. § 112 for the Prosperity Zone Compact
has already done just that, at least to some extent.

The Prosperity Zone Compact Might Already
Qualify for a Federal Upgrade

Again, 4 U.S.C. § 112 gives broad advance consent
to any compact “enabling cooperative effort and
mutual assistance in the prevention of crime and in
the enforcement of their respective criminal laws

and policies, and to establish such agencies, joint or
otherwise, as they may deem desirable for making
effective such agreements and compacts.” Signifi-
cantly, 4 U.S.C. § 112 was passed by Congress and
signed by President Roosevelt in the midst of the pre-
viously mentioned pitched political battles during the
1930s and “40s over efforts to secure congressional
consent for hydroelectric and fisheries compacts.*

As discussed above, the stakes involved in furnishing
advance congressional consent to interstate com-
pacts were known to all at the time 4 U.S.C. § 112
became law. President Roosevelt and Congress bat-
tled over seemingly innocuous compacts because
both sides understood that a congressionally-ap-
proved compact would displace federal law and ju-
risdiction over the same subject matter. Despite such
contemporaneous knowledge, and unlike every
interstate compact approved up to its passage and
thereafter, Congress passed and President Roosevelt
signed 4 U.S.C. § 112 into law without any savings
clause to prevent compacts within its scope from dis-
placing or overriding federal law or power. Instead,
echoing Justice Baldwin's early theory of the Com-
pact Clause in Poole, 36 U.S. at 212, the legislative
history suggests 4 U.S.C. § 112 was passed in order
to yield the compact’s subject matter to the states as
if the Constitution did not bind them. See S. Rep. No.

1007, 73d Cong., 2d Sess., 1 (1934); H. R. Rep.
No. 1137, 73d Cong., 2d Sess., 1-2 (1934) (“This
bill seeks to remove the obstruction imposed by the
Federal Constitution and allow the States cooper-
atively and by mutual agreement to work out their
problems of law enforcement”).

Against this backdrop, it would be ahistorical to
declare that 4 U.S.C. § 112 was not meant to give
compacts within its scope the status of federal law at
least to some extent. Even if 4 U.S.C. § 112's consent
were meant only o encompass compacts creating
desirable agencies for cooperative criminal law en-
forcement, that's all the consent needed to upgrade
the criminal law and regulatory reforms advanced
through Prosperity Districts by the Prosperity Zone
Compact to the status of federal law. In view of the
over-criminalization of public policy at all levels of
government, whereby even the most minor civil reg-
ulations are enforced by criminal sanctions and law
enforcement, it is entirely possible that a court could
rule that 4 U.S.C. § 112 confers the status of federal
law on most, if not all, of the powers and authorities
of Prosperity Districts.

Suffice it to say that statutory text, legal precedent
and history are entirely consistent with construing 4
U.S.C. § 112 as capable of upgrading the Prosperity
Zone Compact fo the status of federal law to some
extent. But for genuine clarity on this point, as indi-
cated previously, we may have to wait for a specific
dispute to ripen through actual interactions between
future Prosperity Districts and federal agencies. For
this reason, the best path to federal upgradeability
for the Prosperity Zone Compact would still be to
secure congressional consent that unambiguously
defers to or embraces all of its terms and public pol-
icy goals. The question thus becomes: How should
states secure the requisite consent?

Upgrading without Presidential Presentment

Not much guidance can be found in the actual
words of the Compact Clause. The Constitution
speaks only of securing the “Consent of Congress.”
U.S. Const. art. I, § 10. If granting the consent of
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Congress were regarded as an exercise of Con-
gress’ normal lawmaking process, then each house
would be required to pass a resolution consenting
to the compact, whereupon the joint resolution
would be sent to the President for his approval or
veto. U.S. Const. art. |, § 7, para. 2. Indeed, seeking
presentment for congressional consent would be the
most prudent path given the usual formulation of the
nature of federal upgradeability being a function

of the compact literally becoming federal law upon
congressional consent.

But if granting the consent of Congress were regard-
ed as the exercise of a power conferred exclusively
upon Congress, such as Congress’ power to pro-
pose constitutional amendments, then each house
would need only to approve an interstate compact
by passing a concurrent resolution, which does not
require presidential presentment.? Likewise, the
case for requiring presidential presentment would
also become much weaker if Justice Baldwin’s early
interpretation of the Compact Clause in Poole, 36
U.S. at 212, were to prevail. If congressional consent
yields the subject matter of the compact to the states
as if the Constitution did not govern them, then such
consent would have none of the indicia of a federal
law necessitating presidential presentment. This is
because the compact would itself be the “law” in
regard to its subject matter based on the inherent
sovereign power of the states.

It is therefore very important to underscore that no
case actually holds that congressional consent to an
interstate compact requires presidential approval.
Scholars are divided on whether the requisite con-
gressional consent requires presidential presentment,
even though there is a history of vetoes and threat-
ened vetoes of interstate compacts during President
Roosevelt's term in office, as well as a custom of
presenting interstate compacts to the President for
approval.®® Equally significant is the fact that those
who claim that presidential presentment is necessary
have never made the case that the original meaning
of the phrase “Consent of Congress” entails the re-
quirement of presidential presentment. Instead, they
have declared, “whatever the original meaning of

the consent requirement may have been with regard
to compacts, settled usage now has definitely es-
tablished the President’s power to participate in the
consent process.”*4

But the claim that presidential presentment is “settled
usage” disregards the longstanding court-sanc-
tioned phenomenon of “implied consent” to inter-
state compacts. The Supreme Court has long held
congressional consent to interstate compacts can be
implied both before and after the underlying agree-
ment is reached.*® This rule of law treats the consent
of Congress very differently from the normal law-
making process, insofar as laws obviously cannot be
enacted by mere implication. After all, if an actual
vote on specific legislation approving a specific
interstate compact is not necessary to secure the reqg-
uisite consent of Congress, it follows that presidential
presentment is not necessary.

Moreover, the structure and purpose of the Constitu-
tion does not require the President to have the power
to veto congressional consent for interstate com-
pacts. This is because the President’s role in present-
ment is to defend the executive branch from incur-
sions by the federal legislative branch and to act as
the representative of all of the people of the nation.*®
Fulfilling this role does not require the President to
have the power to veto interstate compacts, which
directly affect only the compacting states—especial-
ly in view of the Founders’ robust conception of state
sovereignty and strong preference for decentral-
ized government. Prevailing precedent thus justifies
concluding that the Compact Clause might confer an
exclusive power upon Congress to approve inter-
state compacts that can be exercised without presi-
dential presentment. This would not be as strange as
it seems.

It is not unusual for the exercise of conferred pow-
ers under the Constitution to have the effect of law
without following the ordinary lawmaking process.
Treaties, for example, create federal law under the
Supremacy Clause despite conferring treaty pow-
ers only upon the Senate and the President.*” It is
natural to similarly regard congressional consent to
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an interstate compact as excepted from the normal
lawmaking process, given that the Compact Clause
mirrors the treaties clause of the Articles of Confed-
eration, and may be regarded as aimed at a similar
purpose.*® Moreover, where the Constitution spe-
cifically confers a power upon a named legislative
assembly for rulemaking, as it does in the Compacts
Clause, action by that assembly, without present-
ment to the executive branch, has been sustained.
There is nothing in the text of Compact Clause that
plainly indicates the congressional consent require-
ment cannot be analogized to these conferred
powers.

A strong legal argument can thus justify advancing
the theory that presidential presentment is unneces-
sary to securing effective congressional consent to
an interstate compact, including the Prosperity Zone
Compact. Although bypassing presidential present-
ment should not be the first resort, policy makers and
advocates should keep the foregoing analysis in
mind if the President becomes an obstacle to achiev-
ing congressional consent for the Prosperity Zone
Compact.

Conclusion

The vehicle of an interstate compact holds unique
power and promise for the Prosperity Zone move-
ment. With passage in just one state, the Prosperity
Zone Compact can immediately deliver deep state
level reform aimed at protecting liberty and cata-
lyzing economic growth. With two states adopting
it, the Compact can make such state level reform
as durable as a state constitutional amendment for
the price of statutes in each state. The existence of
congressional consent for all compacts coordinat-
ing criminal law policies, also allows the Prosperity
Zone Compact to override any federal criminal law
and policy that might interfere with its reforms. And
with the passage of a resolution granting further
congressional consent, the Compact can upgrade
all of its state level reforms into equivalently robust
federal level reforms.

In short, the Prosperity Zone Compact empowers the
entrepreneurial community and ordinary Americans
to press the reset button on terrible public policy
that has recklessly destroyed wealth, opportunity
and countless jobs through excessive regulation and
inequitable taxation. It is fully constitutional and, as
forthcoming policy briefs in this series will demon-
strate, it can bring the American dream back.
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