
Policy Brief
March 21, 2016 - No. 9

FAQ Series: Doesn’t the Article V Convention Draft the Amendment?
By Nick Dranias

Introduction

It is a common belief that the convention called by 
Congress in response to the application of two-thirds 
of the State legislatures under Article V of the U.S. 
Constitution has the job of drafting the amendment(s) 
to be proposed. This belief has its origins in the con-
tention that conventions inherently have wide-rang-
ing deliberative authority that cannot be constrained 
to a specific pre-drafted amendment. But the over-
whelming weight of the evidence indicates that the 
Article V convention was ordinarily meant to pro-
pose the amendment or amendments specified by 
two-thirds of the State legislatures in their call-trig-
gering application. This evidence consists of the 
drafting history of Article V, the meaning and usage 
of the word “application” and “convention,” and the 
contemporaneous statements of the Founders and 
Framers at the time the Constitution was ratified and 
soon thereafter.1

The Textual Implications of Article V’s
Drafting History

The relevant portion of the final draft of Article V 
says: “The Congress . . . on the Application of the 
legislatures of two thirds of the several states, shall 

call a convention for proposing amendments . . .”
But the drafting history of Article V shows that the im-
mediately preceding version said: “The Congress . . . 
on the Application of the legislatures of two thirds of 
the several states, shall propose amendments . . .”2

As shown above, in both instances the “Application” 
of state legislatures would prompt an amendment 
proposal by another body. In the next-to-last version 
of Article V, the “Application” would prompt Con-
gress to propose amendments. In the final version of 
Article V, the “Application” would prompt Congress 
to call a convention for proposing amendments. 

Some have contended that this shift in the proposing 
body from Congress to a “convention” indicated a 
desire to deprive state legislatures of the ability to 
formute and seek the proposal of desired amend-
ments. This contention is easily disproven by a closer 
look at the text and drafting history of Article V.

Notice that in the next-to-final version of Article V, 
the “Application” would have supplied any amend-
ment for Congress to propose. Congress could not 
have been both a drafting and proposing body on 
“Application” of the state legislatures because this 
same version of Article V already gave Congress 
the power to draft and propose amendments on 
approval of two-thirds of each House. It would be 
redundant to give Congress yet another power to 
draft and propose amendments.

A redundant interpretation of Congress’s Article V 
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The Meaning of “Application” Confirms the 
Article V Proposing Convention Can be
Limited to Proposing a Specific Amendment 
or Amendments Sought by the States

The role of the Article V application in specifying de-
sired amendments for proposal by convention is also 
entirely consistent with the custom and practice as-
sociated with applications from the states during the 
founding era. Applications were commonly made 
by states at the time to the Continental Congress. To 

prove this point, Appen-
dix A to this policy brief 
includes a selection of 
records from the Journal 
of the Continental Con-
gress from 1778 through 
1788.3

As shown in Appendix A, it was typical of an appli-
cation from the states or a state legislature to include 
very specific requests for action by Congress. In fact, 
Appendix A includes references to applications:

• by the states of New Jersey, Massachusetts-Bay 
and Connecticut for various amounts of money;

• for food and supplies by the state of Massachu-
setts-Bay;

• for various forms of military support by the states 
of Connecticut and New York;

• for congressional assistance with the settlement 
of local disputes by the states of New York and 
New Hampshire;

• for a legislative change by the state of Virginia; 
and

• for participation in an ongoing “convention” by 
the state of Pennsylvania.

Of these applications, the most notable is the appli-
cation of the legislature of the state of Pennsylvania 
to participate in a “convention” concerning ongoing 
Indian treaty negotiations. As shown on pages 18 
and 19 of Appendix A, this application specifically 
requested authorization for the state of Pennsylvania 
to participate in that “convention” through state-ap-
pointed commissioners authorized to purchase 

powers in this next-to-final version of Article V is only 
avoided if the state’s “Application” were to supply 
the desired amendments for proposal. Congress was 
obviously meant to serve only as the coordinating 
instrumentality for the proposing of any amendment 
specified in the states’ application in this next-to-final 
version of Article V.

Although a “convention” replaced Congress as 
the proposing body in the final version of Article 
V, nothing in the text indicates that the role of the 
“Application” would have 
changed. On its face, 
there is every reason to 
believe that the “Appli-
cation” would continue 
to specify one or more 
desired amendments, 
with the sole substantive 
difference being that the proposing body would be 
a convention rather than Congress itself. 

Likewise, there is no indication in the drafting history 
of Article V that the proposing convention would 
necessarily assume amendment drafting authority 
denied to Congress in the next-to-final version of 
Article V; much less that it would have the inherent 
power to disregard the wishes of state legislatures 
in seeking the proposal of specific amendments as 
specified in their Application. The sole rationale for 
switching the proposing body from Congress to a 
convention was George Mason’s objection that 
Congress could not be counted on to propose the 
amendments desired by the people (which was a 
common way of referring to the representative role 
of the states in the founding era).

In other words, in replacing Congress with a propos-
ing convention, a more reliable proposing body was 
being sought by Mason and others. Nothing indi-
cates the proposing convention would do anything 
other than better guarantee the proposal of desired 
amendments than Congress would. The notion that a 
proposing convention would necessarily function as 
a drafting convention is thus unfounded in the draft-
ing history of Article V.

The notion that a proposing
convention would necessarily 

function as a drafting convention 
is unfounded in the drafting

history of Article V.



     www.CompactforAmerica.org           3

Further, the fact that conventions could be organized 
for the limited purpose of ratifying a specific amend-
ment (as per the authority in Article V for ratification 
by “convention”) further demonstrates that no one at 
the founding era thought conventions inherently have 
autonomous drafting power or authority. There was 
no “convention fairy” sprinkling limitless deliberative 
authority or sovereign power on assemblies of state 
or federal representatives during the Founding Era.

Secondly, the need for a proposing convention is 
made obvious when one considers the limitations of 
18th century technology. There was no modern in-
stantaneous communication. Some means of ensur-
ing that the amendment or amendments specified in 
the application of two-thirds of the state legislatures 
would actually be proposed had to exist. The con-
vention was introduced into the language of Article 
V simply to ensure that what was proposed was ac-
tually what the states asked-for in their application.
In other words, the “convention” was meant to be an 
assembly that would serve as a coordinating instru-
mentality for the states in proposing the amendments 
specified in the application. Why? Because, as per 
Mason’s commentaries at the Philadelphia Con-
vention, Congress was not trusted as the proposing 
body; it was trusted only to serve as a handmaiden 
of the states in calling the proposing convention. 
Right or wrong, asking Congress to propose amend-
ments that could threaten its own power on appli-
cation of the states was thought to be more likely to 
result in noncompliance by Congress than asking 
Congress to undertake the discrete ministerial duty 
of calling a convention on a similar application of 
the states.

The “Six Founder Quotes” Confirm the
Article V Application was Able to Specify 
Any Amendment to be Proposed

The evidence that this interpretation of Article V 
conforms to original intent and public understanding 
is pretty overwhelming. All one needs to do is con-
sider the six statements made by the Founders on the 
matter as evidence of the public understanding of 
the provision:

Indian lands on behalf of the state.

It would be incongruous with this customary usage 
to suggest that an Article V application would not 
similarly advance a specific request for a desired 
action, such as the organization of a convention for 
the proposal of a desired amendment through dele-
gates with specified legal authority.

Indeed, the parallel usage of the term “Application” 
in section 4 of Article IV of the U.S. Constitution 
confirms that the Constitution did not deviate from 
this standard usage of “application.” There, state 
legislatures or executives have the power to make 
an “Application” to compel the federal government 
to assist in suppressing domestic violence. Such an 
application obviously would have to be very specif-
ic in its request in order for the federal government 
to know what to do (as were similar applications for 
military support evidenced in Appendix A). Likewise, 
it is far more reasonable to construe an Article V ap-
plication as meant to include a specific direction for 
the proposal of a desired amendment at an Article V 
convention, rather than serving as an substantively 
empty procedural trigger to authorize the calling of 
a convention to do whatever it wants.

The Meaning of “Convention” Is Consistent 
with the Article V Proposing Convention
Being Limited to the Application’s Request

This naturally raises the question: Why have a con-
vention do the proposing instead of just having 
two-thirds of the state legislatures directly propose 
amendments for ratification by three-fourths of the 
states? In response, first of all, it is important to 
emphasize that conventions did not have the signifi-
cance we ascribe to them today. The word conven-
tion was simply a synonym for an assembly. It did 
not necessarily entail any special autonomous pow-
er by virtue of being a “convention.” You can see 
this by reviewing the term in 18th century dictionar-
ies here.4 Appendix A at pages 18 and 19 evidenc-
es this fact with a specific reference to a “conven-
tion” organized solely to negotiate an Indian treaty.
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alist No. 85 that all amendment proposals under 
Article V, logically including even those originat-
ed by the states, would be brought forth without 
“giving or taking” and “singly;” that “nine” states 
[then two-thirds] would effect “alterations,” that 
“nine” states would effect “subsequent amend-
ment” by setting “on foot the measure,” and 
that we can rely on state “legislatures” to erect 
barriers. These statements all anticipate the 
amendment-specifying power of an Article V 
application, which alone is entirely controlled by 
two-thirds of the states through their legislatures; 
as well as a narrow and preset agenda for an 
Article V convention.9

6. James Madison’s 1799 Report on the Virginia 
Resolutions, which observed that the states could 
organize an Article V convention for the “ob-
ject” of declaring the Alien and Sedition Acts 
unconstitutional. Specifically, after highlighting 
that “Legislatures of the States have a right also 
to originate amendments to the Constitution, by 
a concurrence of two-thirds of the whole num-
ber, in applications to Congress for the pur-
pose,” Madison wrote both that the states could 
ask their senators to propose an “explanatory 
amendment” clarifying that the Alien and Se-
dition Acts were unconstitutional, and also that 
two-thirds of the Legislatures of the states “might, 
by an application to Congress, have obtained 
a Convention for the same object.” Again, the 
Application is the stated source of the desired 
amendment, and the anticipation is that the 
proposing convention would be targeted to a 
specific amendment and its authority so narrowly 
tailored as to propose an amendment that would 
clarify that a specific law was unconstitutional.10

The Application’s Authority to Limit the Ar-
ticle V Proposing Convention to a Specific 
Amendment Best Explains Madison’s Fearful 
“Letter to Turberville”

One of the most vexing pieces of evidence for the 
Article V movement is Madison’s famous letter to 
Turberville dated November 2, 1788. That letter 

1. George Washington’s representation in his April 
25, 1788 letter to John Armstrong that “nine 
states” can get the amendments they desire, 
which is consistent with the interpretation that 
two-thirds of the states (then nine) would spec-
ify the desired amendments in their Article V 
application and target the convention agenda 
accordingly.5

2. Federalist George Nicholas’ June 6, 1788 state-
ment at the Virginia convention that state legis-
latures would apply for an Article V convention 
confined to a “few points;” and that “it is natural 
to conclude that those States who will apply for 
calling the Convention, will concur in the rati-
fication of the proposed amendments.” Notice 
how Nicholas’ conclusion is only “natural” with 
the expectation that the states would typically 
organize a convention after first agreeing on one 
or more amendments specified in their Article V 
application.6

3. Tench Coxe’s June 11, 1788 statement that: “If 
two thirds of those legislatures require it, Con-
gress must call a general convention, even 
though they dislike the proposed amendments, 
and if three fourths of the state legislatures or 
conventions approve such proposed amend-
ments, they become an actual and binding part 
of the constitution, without any possible inter-
ference of Congress.” Coxe further explained: 
“Three fourths of the states concurring will ensure 
any amendments, after the adoption of nine or 
more.” Notice that these statements indicate that 
two-thirds of the states would specify and agree 
on the desired amendments in their Article V ap-
plication before any convention was called.7

4. James Madison’s representation in Federalist No. 
43 that the power of state governments to orig-
inate amendments is equal to that of Congress, 
which could only be true if the Article V appli-
cation had the power to specify and target the 
convention to desired amendments.8

5. Alexander Hamilton’s representations in Feder-
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consequently, whenever nine, or rather ten States, 
were united in the desire of a particular amendment, 
that amendment must infallibly take place.”

Notice that Hamilton wrote of “every amend-
ment”— logically including even an amendment to 
be proposed by an Article V convention—as being 
“brought forth” as a “single proposition.” This is fully 
consistent with Washington’s understanding that nine 
states (then two-thirds) could specify desired amend-

ments in their Article 
V applications. No-
tice also that Ham-
ilton discounted the 
“necessity” of “giving 
and taking” in the 
amendment process, 
without qualifying 
that statement in 
regard to an Article 
V convention; there-

by rejecting the notion that the convention process 
is necessarily one in which there is freewheeling 
deliberation. Indeed, Hamilton’s reference to “nine, 
or rather ten states” was clearly meant to emphasize 
that the states would unite in the desire for a par-
ticular amendment either through the Application 
(“nine” states, then two thirds) or through the ratifica-
tion process (“ten” states, then three fourths).

Hamilton further cemented his promise that the
states could target the Article V convention process
with this statement: “Nor however difficult it may be
supposed to unite two thirds or three fourths of the
State legislatures, in amendments which may affect
local interests, can there be any room to apprehend
any such difficulty in a union on points which are 
merely relative to the general liberty or security of 
the people. We may safely rely on the disposition of 
the State legislatures to erect barriers against the
encroachments of the national authority.”

Again, notice that Hamilton referenced the conven-
tion application process (“two thirds”) as being an
instance in which the states would “unite . . . in
amendments.” Hamilton’s statement about relying on 

expressed great fear about the State of New York’s 
proposal to convene a “second convention.”11 But 
Madison’s expressed fear is easily reconciled with 
his support for states organizing an Article V con-
vention to propose a clarifying amendment declar-
ing the unconstitutionality of the Alien and Sedition 
Acts. Simply put, there is nothing inconsistent about 
Madison opposing New York’s effort to organize a 
“second convention” to address roughly two doz-
en amendment topics when his view, as expressed 
in Federalism No. 
43, was that state 
governments had 
the same authority 
to propose specif-
ic amendments as 
Congress. Madison 
obviously preferred 
states exercising their 
amendment power 
in a targeted fashion 
similar to that of Congress. He supported organizing 
an Article V convention to propose one amendment 
specified in the states’ application, and opposed 
the organization of a wide-ranging convention that 
could draft and propose dozens of amendments, 
potentially scuttling the Constitution.

Madison’s preference for organizing an Article 
V convention focused on proposing a specific 
amendment was shared by Alexander Hamilton. 
Significantly, in Federalist No. 85, Hamilton clearly 
differentiated the Article V amendment process from 
convening a convention to establish a new constitu-
tion, stating: “There can, therefore, be no compari-
son between the facility of affecting an amendment, 
and that of establishing in the first instance a com-
plete Constitution.”12

Hamilton also wrote: “every amendment to the 
Constitution, if once established, would be a single 
proposition, and might be brought forward singly. 
There would then be no necessity for management 
or compromise, in relation to any other point no giv-
ing nor taking. The will of the requisite number would 
at once bring the matter to a decisive issue. And 

Madison supported organizing an 
Article V convention to propose one 

or more amendments specified in the 
states’ application, and opposed the 
organization of a wide-ranging con-
vention that could draft and propose 

dozens of amendments.
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to one or more specific amendments. In sum, both 
Madison and Hamilton expected and preferred the 
Article V convention to propose the amendment or 
amendments specified in the “Application” trigger-
ing the convention call, rather than to engage in a 
freewheeling “second convention” that would itself 
draft and propose dozens of amendments.
 
States Used to Understand the Power of their 
Application to Request the Proposal of Any 
Specified Amendment (and More).

There was a time when the states fully understood the 
power of their Article V Application to request the 
organization of a convention for the proposal of a 
desired amendment. They even understood that they 
could specify desired convention rules in their appli-
cation, which would necessarily be embraced by the 
Congressional call it triggered. Appendix B includes 
two examples of just such an application, passed 
by the States of Texas and Indiana, respectively, 
in the 1950s. As you can see, those applications 
both specified the amendment to be proposed at 
the convention and the voting rules for the conven-
tion, as well as other logistical matters. More than 
a half-century ago, Indiana and Texas understood 
and followed the Founders’ repeated injunctions 
about how to use Article V.

Conclusion

The bottom line is that all of the foregoing evidence 
is unified by an interpretation of Article V in which 
the “Application” should specify the amendment to 
be proposed, and the convention serves as a co-
ordinating instrumentality in proposing that amend-
ment. The foregoing evidence is not consistent with 
the interpretation that the Application has no sub-
stantive content and the convention has authority 
to do whatever it wants (or otherwise has exclusive 
amendment drafting authority). There was a time 
when the states like Indiana and Texas recognized 
this fact. They were right. Moreover, the Compact for 
America approach of applying under Article V for a 
specific amendment (and using an interstate agree-
ment to ensure that the resulting Article V convention 

“state legislatures to erect barriers” is also undoubt-
edly a representation that the states would target 
the Article V convention mode of proposing amend-
ments through their applications. Why? Because the 
only way Hamilton’s statement can be taken as true 
is if it were in reference to the power state legisla-
tures have to apply for a convention for proposing 
amendments. This is because only the application 
portion of the Article V process is entirely controlled 
by state legislatures. In contrast, there is no guar-
antee whatsoever that state legislatures can “erect 
barriers” through the ratification process because 
Congress, not state legislatures, chooses between 
ratification by state legislature or by in-state conven-
tion. Thus, it would be a false statement to say that 
we can rely on “state legislatures to erect barriers” 
through the ratification process. Therefore, when 
Hamilton wrote we could rely on “state legislatures 
to erect barriers” he could have only been referring 
to the power of state legislatures to use the Article V 
convention application process to “erect barriers” 
against the national authority.

Yet more confirmation that the Founders understood 
that states held the power to target the Article V con-
vention to one or more desired amendments in their 
application is found in Hamilton’s footnote to the 
phrase “thirteen to nine” in the following observation
in Federalist No. 85: “If, on the contrary, the
Constitution proposed should once be ratified by all
the States as it stands, alterations in it may at any 
time be effected by nine States. Here, then, the
chances are as thirteen to nine[fn] in favor of
subsequent amendment, rather than of the original
adoption of an entire system.”

Significantly, Hamilton’s footnote says: “It may rather 
be said TEN, for though two thirds may set on foot 
the measure, three fourths must ratify.” The colorful 
reference that “two thirds may set on foot the mea-
sure” confirms that the “Application” (which alone 
requires action by “nine,” then two-thirds, of the 
state legislatures) will set “on foot” the “alterations” 
to be “effected.” This representation is still more 
evidence of the view that the Article V convention 
would and should be targeted by the “Application” 
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Appendix A
(Examples of the Custom and

Usage of “Application” by States 
during the Founding Era as

Evidenced by the Journals of
the Continental Congress)
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Appendix B
(Examples of States Using their

Article V Application to Specify their 
Desired Amendment and 

Convention Logistics)
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