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FROM THE EDITORs

To Our Readers:

We are pleased to present our special themed issue of the Criminal Law Practitioner on collateral con-
sequences.  This issue is the result of extensive collaboration between the Criminal Law Practitioner 
(CLP) and the American Bar Association Criminal Justice Section (ABA CJS).  The ABA CJS developed 
the National Inventory of the Collateral Consequences of Conviction to research and analyze all collat-
eral consequences, the civil penalties that can attach with different criminal sanctions on a person.  This 
issue features the inventory and explains its use and findings, particularly regarding issues of collateral 
consequences and the need for reform.  The articles included in this issue examine deportation, offend-
er registries (sex offenders and white collar offender registries), the Uniform Collateral Consequences 
of Conviction Act and more.  The topics highlighted in this issue are extremely relevant for criminal law 
practitioners across the board, whether they are criminal defense attorneys, prosecutors, judges, or leg-
islators.  Practitioners should be aware of all collateral consequences in order to aid in decision-making, 
plea offers, advising clients, and crafting new sanctions.  

This issue also includes a review of our spring symposium, “The Fourth Amendment in the Digital Age,” 
which we co-sponsored with the National Association of Criminal Defense Lawyers.  At this symposium, 
practitioners and scholars came together to discuss the impact of government surveillance programs 
and new technologies on the Fourth Amendment. 

We would like to thank the ABA CJS for their important role in this issue, including their invaluable 
hand in selecting articles.  As always, we would also like to thank all of our authors for their informative 
pieces and our dedicated CLP executive board and staff for their tireless work.  Finally, we wish to give 
special thanks to Professor Jenny Roberts of American University Washington College of Law for her 
role in creating this partnership between the CLP and the ABA CJS. 

Finally, we would like to introduce Trevor Addie, our incoming Editor-in-Chief.  Trevor will be joined 
by Janissia Orgill, Jon Yunes, Monisha Rao, Makia Weaver, Braxton Marcela, Jacqueline Morley, Cheline 
Schroeder, and Kieley Sutton.  Under their leadership, the CLP will continue to fulfill its mission to ad-
dress key issues in criminal law. 

The CLP welcomes practitioners to submit responses and articles to be considered for print and our 
blog. 

We hope you enjoy this special issue on collateral consequences!

Sincerely, 

 
 
 

  Trevor Addie
Incoming Editor-in-Chief

Raleigh Mark
Editor-in-Chief
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Around 
Supreme Court
- Rodriguez v. United States, No. 
13-9972, slip op. (Apr. 21, 2015).  
Without reasonable suspicion, 
police cannot extend a traffic 
stop to conduct a dog sniff. 
After being issued a warning 
for a traffic violation, Mr. Ro-
driguez refused to consent to 
a dog sniff. The police officer 
then detained Mr. Rodriguez 
for eight minutes until the dog 
alerted the officer to drugs 
in the vehicle, and the officer 
found methamphetamine. The 
Supreme Court held that the 
extended stop was an unrea-
sonable search and seizure un-
der the Fourth Amendment. 
Justices Kennedy, Thomas, 
and Alito dissented.

- Heien v. North Carolina, 135 
S.Ct. 530 (2014).  The Supreme 
Court ruled that a mistake of 
law could give rise to reason-
able suspicion. The Court 
held that officers did not vio-
late the Fourth Amendment 
when they conducted a traf-
fic stop pursuant to a mistak-
en interpretation of the traf-
fic laws. The Court equated 
a reasonable mistake of law 
with a reasonable mistake of 
fact to conclude that a rea-
sonable mistake of law is not 
inconsistent with reasonable 
suspicion. The Court stressed 
the importance of implement-
ing an objectively reasonable 
standard to prevent willful ig-
norance of the law. 

- Whitfield v. United States, No. 
13-9026, slip op. (Jan. 13, 2015).  
The unanimous Court ruled 

that, for purposes of 18 U.S.C. § 
2113(e), a bank robber forces an 
individual to accompany him 
when he forces that person to 
go somewhere with him, even 
if it is just a short distance. The 
Court reasoned that the sever-
ity of the penalty does not re-
quire that the person is moved 
a substantial distance since 
the danger of forced move-
ment does not change with the 
distance travelled.

- Grady v North Carolina, No. 
14-493, slip op. (Mar. 30, 2015).  
In Grady v. North Carolina, 
Grady was convicted of tak-
ing indecent liberties with a 
child. Following his sentence, 
Grady was ordered to wear a 
GPS bracelet as a penalty for 
being a recidivist sex offender. 
The Court ruled that this con-
stitutes a Fourth Amendment 
search, but remanded for a 
determination on the reason-
ableness of the search.

Circuit Courts 

1st Circuit
- United States v. Gray, 780 
F.3d 458 (1st Cir. 2015).  Judge 
Thompson penned a fun opin-
ion in United States v. Gray. 
Gray appealed her conviction 
for “willfully and maliciously” 
making a fake bomb threat 
on a plane in violation of 49 
U.S.C. § 46507(1).  The First 
Circuit found reversible error 
in the lower court’s definition 
of malice, which required “evil 
purpose or improper motive.” 
The Court of Appeals found 

that improper motive lowers 
the burden of proof for mal-
ice, and defined malice as “evil 
purpose or motive.” 

- United States v. Starks, 769 
F.3d 83 (1st Cir. 2014).  In an-
other Judge Thompson opin-
ion, the First Circuit ruled 
that an unlicensed and unreg-
istered driver of a vehicle has 
standing to challenge the law-
fulness of a search. In United 
States v. Starks, the district 
court denied Starks’ motion to 
suppress for lack of standing. 
Starks was driving his son’s 
girlfriend’s rental car, but had 
no license. The court remand-
ed the case for an evidentiary 
hearing.

2nd Circuit
- United States v. Raymonda, 780 
F.3d 105 (2d Cir. 2015).  Viewing 
76 images of child pornogra-
phy over a period of seventeen 
seconds does not, by itself, 
show that a person deliberate-
ly or willfully accessed the im-
ages. Importantly, the evidence 
established that the defendant 
had not clicked on any thumb-
nails to view the full-size im-
ages. The Government needed 
to show that the suspect was 
an intentional collector be-
cause law enforcement sought 
the warrant nine months af-
ter the images were accessed. 
The Government meets this 
burden when it establishes 
that the person deliberately or 
willfully accessed the images. 
The warrant was not support-
ed by probable cause because 
the Government failed to meet 

the Nation   
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5th Circuit
- Trent v. Wade, 776 F.3d 368 
(5th Cir. 2015).  In Trent v. Wade, 
the Fifth Circuit held that the 
district court had correctly de-
nied a police officer’s claim 
of qualified immunity arising 
from the officer’s entry into a 
home without first knocking 
and announcing because the 
officer’s hot pursuit of a family 
member was not a per se ex-
ception to the knock and an-
nounce requirement. The of-
ficer was entitled to qualified 
immunity with respect to his 
warrantless seizure of an ATV 
on the premises because he 
did not violate clearly estab-
lished law. 

6th Circuit
- United States v. Winters, No. 
13-6349, 2015 U.S. App. LEXIS 
5143, (6th Cir. Mar. 31, 2015).  A 
police officer had reasonable 
suspicion to extend a traffic 
stop four minutes to retrieve 
his drug sniffing dog when 
the driver displayed nervous 
behavior, inconsistent and im-
plausible travel plans, and a 
suspicious rental agreement. 
The Court of Appeals for the 
Sixth Circuit distinguished 
this case from the Supreme 
Court Jardines opinion. The 
court found that there was a 
clear difference between a dog 
sniff at a home, and a dog sniff 
of a vehicle on the side of the 
road. The court found that the 
search was reasonable because 
the driver had a diminished 
expectation of privacy.

7th Circuit
- United States v. Grady, 746 F.3d 
846 (7th Cir. 2014).  In United 
States v. Grady, the Court of 
Appeals for the Seventh Cir-
cuit adopted the Fourth and 
Eleventh Circuits’ definition 
of malicious in the context 
of arson. There, the court de-
fined malicious as “[acting] in-
tentionally or with deliberate 
disregard of the likelihood of 
damage or injury will result.”

8th Circuit
- United States v. Thurmond, No. 
14-1944, 2015 U.S. App. LEXIS 
5932 (8th Cir. Apr. 13, 2015).  On 
appeal, Thurmond challenged 
the search warrant that led to 
a number of criminal charg-
es. Law enforcement sought 
a search warrant two days 
after the officers found two 
leftover marijuana cigarettes 
(roaches) in Thurmond’s trash. 
The Court of Appeals for the 
Eighth Circuit found that the 
two roaches, in addition to the 
suspects prior criminal history, 
sufficiently established prob-
able cause. 

9th Circuit
- Doe v. Harris, 772 F.3d 563 
(9th Cir. 2014).  The Court of 
Appeals for the Ninth Circuit 
concluded that the district 
court did not err in granting 
appellees’ motion to prelimi-
narily enjoin portions of the 
Californians Against Sexual 
Exploitation Act (CASE Act). 
The CASE Act required all 
sex offenders to provide law 

its burden; however, the court 
held that the evidence should 
not be suppressed because the 
officer relied in good faith on 
a magistrate’s warrant.

3rd Circuit
- Chavez-Alvarez v. AG United 
States, No. 14-1630, 2015 U.S. 
App. LEXIS 6189 (3d Cir. Apr. 
16, 2015).  The Board of Immi-
gration Appeals (BIA) commit-
ted legal error when it held that 
a general sentence of eighteen 
months for committing five 
crimes makes an alien deport-
able under 8 U.S.C. § 1227(a)(2)
(A)(i)(II) (committing a crime 
of moral turpitude for which 
the sentence is one year or 
longer makes an alien deport-
able). The Court of Appeals for 
the Third Circuit held that the 
Government failed to prove by 
clear and convincing evidence 
that any crime resulted in a 
sentence of one year or more.

4th Circuit
- Lee v. Clarke, No. 13-7914, 2015 
U.S. App. LEXIS 4573 (4th Cir. 
Mar. 20, 2015).  The Court of 
Appeals for the Fourth Circuit 
sustained an ineffective assis-
tance of counsel claim. In Lee v. 
Clarke, the court held that De-
fendant’s trial lawyer’s failure 
to request a jury instruction 
for the definition of heat of 
passion since there was ample 
evidence that suggested heat 
of passion. The court found 
prejudice and remanded the 
case for further proceedings.

by Jonathan Yunes
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enforcement written notice of 
all internet identifiers within 
24 hours. First, the court noted 
that sex offenders who have 
completed their terms of pro-
bation and parole retain First 
Amendment protections. Sec-
ond, the court found that the 
CASE Act directly and exclu-
sively burdens speech, but 
engaged in intermediate scru-
tiny because the CASE Act 
is content neutral. The court 
concluded that the CASE 
Act unnecessarily chills pro-
tected speech in three ways: (1) 
that the Act is ambiguous as 
to what sex offenders are re-
quired to report; (2) there are 
insufficient safeguards to pre-
vent public access to the in-
formation; and (3) the 24 hour 
reporting requirement is oner-
ous and overbroad.

10th Circuit
- United States v. Wheeler, 776 
F.3d 736 (10th Cir. 2015).  Ex-
hortations to injure another 
may constitute a true threat, 
but there must be a subjective 
intent for the remarks to be 
threatening. In United States v. 
Wheeler, the Court of Appeals 
for the Tenth Circuit reversed 
a defendant’s conviction 
where the district court failed 
to instruct the jury that the 
Government needed to prove 
the defendant had a subjective 
intent to make threatening re-
marks. The court rejected de-
fense counsel’s sufficiency of 
the evidence argument. De-
fense counsel relied on the 
theory that Wheeler’s “threats” 

instructed his religious fol-
lowers to make attacks, but 
Wheeler had no religious fol-
lowers. The court found that a 
reasonable juror could consid-
er Wheeler’s posts to be true 
threats, so it remanded the 
case for a retrial. 

11th Circuit
- United States v. Castor, No. 13-
13951, 2015 U.S. App. LEXIS 
1682 (11th Cir. Feb. 3, 2015).  In 
United States v. Castor, the 
Eleventh Circuit ruled that 
an officer violated the Fifth 
Amendment when he assured 
a suspect that he could not 
charge him with additional 
crimes if he confessed. The 
defendant decided to waive 
his right to remain silent as a 
result of this deception. The 
evidence was suppressed as 
fruit of a coerced confession 
because the evidence could 
not have been seized without 
the confession.

D.C. Circuit 
- United States v. Williams, 773 
F.3d 98 (D.C. Cir. 2014).  The 
Court of Appeals for the Dis-
trict of Columbia upheld a 
search stemming from officer’s 
mistaken belief that a driver 
was not wearing a seatbelt. 
The court found that there 
was probable cause for the of-
ficer to believe that the driver 
was violating a traffic law, and 
that the mistake was objective-
ly reasonable. 

Federal District Courts   
Local Policy  
- Washington v. United States, 
No. 13-CM-1331, slip op. (D.C. 
Mar. 19, 2015).  The District of 
Columbia Court of Appeals 
ruled that the Marijuana De-
criminalization Amendment 
does not apply retroactively. 
The court relied on the gen-
eral savings statute and held 
that because the act does not 
expressly or implicitly state 
or imply that its provisions 
should apply retroactively. 

Nationwide  
Policies 
- Civil Asset Forfeiture.  At-
torney General Eric Holder 
has curbed the government’s 
use of civil asset forfeiture 
laws.  State and local police 
may no longer use federal law 
to seize money or property 
without warrants or criminal 
charges, unless the federal au-
thorities were involved in the 
case. To seize bank accounts, 
federal prosecutors must now 
develop clear evidence of a 
crime other than structuring. 
A supervisor must approve the 
action after clear evidence is 
presented.



Summer 2015       Washington College of Law 9

/ / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / 

About the AUTHOR
/ / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / 

Jonathan Yunes is a 2L at American University Washing-
ton College of Law where he serves as the Managing Edi-
tor for the Criminal Law Practitioner. Jonathan also serves 
as a teaching fellow for the Marshall Brennan Constitu-
tional Literacy Project; a Staffer for the Journal of Gender, 
Social Policy and the Law; and is Vice-President of the 
Criminal Law Society. Prior to law school, Jonathan gradu-
ated from University of Miami, where he first became in-
terested in criminal defense. Since then, he has solidified 
this interest by maintaining internships with The Public 
Defender Service for the District of Columbia and the D.C. 
Superior Court.



Criminal Law Practitioner

Washington College of Law       Summer 201510

+  PRACTITIONERS 

Remarks on Collateral Consequences
of Mass Incarceration  

by ABA President William Hubbard

 According to the Sentencing Project, 
there are approximately seven million 
Americans under some form of correctional 
control, including more than 2.2 million 
incarcerated in federal or state prisons and 
local jails.1  One in every 108 Americans is 
behind bars—the highest proportion in 
the world.2  This disproportionately affects 
communities of color, which represent more 
than 60% of the incarcerated population.3  The 
ballooning incarceration rate in this country 
is without question a serious problem that 
has vexed judicial scholars and policymakers 
alike.  The high rate of incarceration burdens 
American taxpayers, who must shoulder the 
more than $80 billion spent annually on 
federal, state, and local corrections programs.4  

1  Report of The Sentencing Project to the United 
Nations Human Rights Committee Regarding Racial 
Disparities in the United States Criminal Justice System at 1, 
The Sentencing Project (Aug. 2013), http://sentencingproject.
org/doc/publications/rd_ICCPR%20Race%20and%20
Justice%20Shadow%20Report.pdf.
2  Lauren E. Glaze & Erinn J. Herberman, Correctional 
Populations in the United States, 2012 at 3, U.S. Dep’t of 
Justice Bureau of Justice Statistics (Dec. 2013), http://www.
bjs.gov/content/pub/pdf/cpus12.pdf. [No citation for the 
second point of sentence, comparing global citation.]
3  Facts About Prisons and People in Prison, The 
Sentencing Project (Jan. 2014), http://sentencingproject.org/
doc/publications/inc_Facts%20About%20Prisons.pdf.
4  Rebecca Vallas & Sharon Dietrich, One Strike 
and You’re Out:  How We Can Eliminate Barriers to 
Economic Security and Mobility for People with Criminal 
Records at 2, Ctr. for Am. Progress (Dec. 2014), https://
cdn.americanprogress.org/wp-content/uploads/2014/12/
VallasCriminalRecordsReport.pdf [hereinafter One Strike and 
You’re Out].

And it burdens the American family, with 
more than half of adult inmates being parents 
of minor children.5

What happens, in practice, to the 
more than 600,0006 Americans who are 
released from federal and state prisons each 
year?   Having even a minor criminal record 
can trigger a quagmire of lifelong barriers to 
reentry for ex-offenders in all areas of life, 
including access to housing, employment, 
public assistance, education, and the ballot 
box, among other things.7  Some restrictions 
on ex-offenders serve meaningful public 
safety goals, but many do not increase public 
safety in any appreciable way.  This has caught 
the attention of both the American Bar 
Association and the current Administration.

In 2013, the Justice Department 
launched the Attorney General’s Smart on 
Crime Initiative, which included as part of 
its goals an effort “[t]o bolster prevention 
and reentry efforts to deter crime and reduce 
recidivism.”8  The DOJ supported9 the 

5  Id. at 6.
6  Id. at 7.
7  See generally Michael Pinard & Anthony C. 
Thompson, Offender Reentry and the Collateral Consequences 
of Criminal Convictions:  An Introduction, 30 N.Y.U. Rev. L. 
& Soc. Change Rev. L. & Soc. Change 585 (2006) [hereinafter 
Pinard & Thompson, Offender Reentry].
8  Smart on Crime:  Reforming the Criminal Justice 
System for the 21st Century at 1, U.S. Dep’t of Justice, U.S. 
Dep’t of Justice (Aug. 2013), http://www.justice.gov/sites/
default/files/ag/legacy/2013/08/12/smart-on-crime.pdf.
9  Id. at 5.
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ABA’s efforts to create an online catalog—
the National Inventory of the Collateral 
Consequences of Conviction—of over 45,000 
federal and state statutes and regulations 
that impose collateral consequences on 
persons convicted of crimes.10  The searchable 
database categorizes collateral-consequence 
laws by jurisdiction, the area of life affected, 
the type of offense, and whether the law 
applies automatically or at the discretion of 
a government agent.11  This should serve to 
expose and render searchable the complex 
web of federal, state, and local laws that 
impose collateral consequences on ex-
offenders.  But there is more work to be done, 
as recent and unfortunate social and economic 
data from the Center for American Progress 
suggest.

Consider barriers to employment: 87% 
of employers conduct background checks, and 
recent surveys indicate that most employers 
are unwilling to hire applicants who have 
served time in prison.12  

Many states per se bar ex-offenders 
from public employment.13  No wonder, 
then, that approximately 60% of formerly 
incarcerated individuals remain unemployed 
one year after their release.14  We want released 
inmates to earn sufficient income to support 
themselves and to assist their families. If they 
do not get work, their likelihood of recidivism 
increases. 

For those who do find work, the 
resultant pay cuts are staggering: formerly 
incarcerated men take home 40% less pay 

10  National Inventory of the Collateral 
Consequences of Conviction, Am. Bar Ass’n, http://www.
abacollateralconsequences.org/ (last visited Mar. 26, 2015).
11  See id.  The various functions of the national 
database can be manipulated by visiting the website, selecting 
a jurisdiction, and filtering the results using the drop-down 
menus provided.
12  Vallas & Dietrich, One Strike and You’re Out, supra 
note 4, at 9.
13  See Leroy D. Clark, A Civil Rights Task:  Removing 
Barriers to Employment of Ex-convicts, 38 U.S.F. L. Rev. 193, 
196 (2004).
14  One Strike and You’re Out, supra note 4, at 10.

annually, resulting in an average earnings loss 
of nearly $179,000 by age 48.15  The nation 
as a whole suffers from this unfortunate 
reality.  In 2008, the Center for Economic 
Policy Research estimated that the loss 
in GDP due to employment barriers for 
people with criminal records was as much as 
$65 billion annually16—higher than the GDPs 
of more than half the world’s nations17 —and 
employers are losing qualified and motivated 
workers as a result of the stigma associated 
with prior incarceration.

What about housing?  For many ex-
offenders, collateral-consequence laws put 
public housing out of reach.  Federal law 
includes a mandatory ban on access to public 
housing for people with certain types of 
convictions and grants discretion to local 
housing authorities to deny housing based 
on any criminal activity.18  Entire households 
may be evicted based on the arrest or pending 
criminal charge of one household member.19  
This one-strike provision has a profound 
impact on family structure.  Many families 
residing in public housing have to sign 
agreements that ex-offender family members 
cannot live with or even visit them at their 
public housing unit.20  Private housing is not 
easy to come by either.  Most landlords use 
background and credit checks to screen out 
prospective tenants with criminal records.21  
It is no wonder, then, that nearly one-third 
of individuals released from incarceration 
expect to go to homeless shelters,22 which are 
more often than not unsafe.23  Obviously, lack 
15  Id.
16  Id.
17  See Gross domestic product 2013, World Dev. 
Indicators Database, World Bank (Dec. 16, 2014), http://
databank.worldbank.org/data/download/GDP.pdf.
18  One Strike and You’re Out, supra note 4, at 16.
19  Id.
20  Pinard & Thompson, Offender Reentry, supra note 7, 
at 595.
21  One Strike and You’re Out, supra note 4, at 19.
22  Id. at 16.
23  See, e.g., Winnie Hu, Review of New York 
Shelter System Finds Hundreds of Violations, N.Y. Times, 
Mar. 12, 2015, http://www.nytimes.com/2015/03/13/nyregion/
new-york-homeless-shelter-system-violations-report.html.
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of stable housing undoubtedly contributes to 
increased recidivism. So what about public 
assistance—can ex-offenders struggling to find 
jobs after their release from incarceration rely 
on this important safety net?  Not always.  In 
a majority of states, persons with felony drug 
convictions face a lifetime ban on receiving 
public assistance.24  In 2013, approximately 
180,000 women were subject to the ban on 
such assistance in the twelve states with the 
most punitive policies.25  A recent study of 
persons recently released from incarceration 
in Texas, California, and Connecticut 
likened their level of food insecurity to that 
in developing countries.26  This barrier to 
accessing critical public assistance not only 
contributes to hunger and malnutrition, but 
also restricts access to mental health and 
substance abuse treatment programs.27

Mass incarceration also reduces access 
to education.  Roughly 40% of inmates lack a 
high school diploma or GED, and many are 
illiterate.28  Low education and literacy levels 
decrease ex-offenders’ ability to compete 
in an increasingly competitive job market.  
For those ex-offenders fortunate enough to 
seek higher education, the barriers do not 
end.  Former offenders may be ineligible for 
governmental assistance.29  

GED programs may not be available, 
and even when they are available, some 
released inmates cannot benefit from these 
programs without first receiving remedial 
education that is not provided to them.  
This lack of access to education has an 
untold effect on the vicious cycle of poverty 
perpetuated by mass incarceration.  A recent 
study estimates that “our nation’s poverty 
rate would have dropped by twenty percent 
between 1980 and 2004 if not for mass 
incarceration and the subsequent criminal 
records” that plague ex-offenders long after 
24  One Strike and You’re Out, supra note 4, at 22.
25  Id. at 23.
26  Id.
27  Id.
28  Id. at 26.
29  One Strike and You’re Out, supra note 4, at 27.

they have satisfied ‘their debt to society.’”30

Perhaps the greatest, most public 
barrier to reentry is the inability for ex-
offenders to change any of these collateral 
consequences in the electoral process.  An 
estimated 5.85 million Americans in forty-
eight states cannot vote because of laws 
that prohibit convicted felons from voting.31  
One in every thirteen African Americans is 
disenfranchised under these laws.32  This 
troubling fact arguably has altered the 
outcomes of many elections in this country.33  
Therefore, “[t]he loss of voting power has 
ramifications not only for the individual ex-
offender, but also for the communities to 
which ex-offenders return,  (which will then 
include growing numbers of residents without 
a recognized political voice,”) and the nation at 
large.34

These disturbing statistics and facts are 
just some of the many quantifiable social and 
economic impacts of mass incarceration and 
its collateral consequences.  Recent efforts 
to expose and ameliorate these problems are 
an admirable first step.  But as these figures 
clearly illustrate, there is more work to be 
done.

30  Id. at 1.
31  Felony Disenfranchisement: A Primer at 1, 
The Sentencing Project (updated Apr. 2014), http://www.
sentencingproject.org/doc/publications/fd_Felony%20
Disenfranchisement%20Primer.pdf.
32  Id. at 2.
33  Pinard & Thompson, Offender Reentry, supra note 7, 
at 598.
34  See id. at 599.
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COLLATERAL CONSEQUENCES HAVE GROWN 

EXPLOSIVELY AS A PART OF THE RELATED 

“WAR ON DRUGS” AND “TOUGH ON CRIME” 

MOVEMENTS.
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An End to the Mystery, a New Beginning for the Debate: 
National Inventory of Collateral Consequences of  
Conviction (NICCC) Provides Complete List of Every  

Collateral Consequence in the Country  

by Alex Tway and Jonathan Gitlen 

The American Bar Association, 
Criminal Justice Section’s National Inventory 
of Collateral Consequences has completed 
the first ever survey of all statutory, regulatory 
and rule-based collateral consequences of 
criminal convictions in the nation.  Collateral 
consequences have grown explosively as 
a part of the related “war on drugs” and 
“tough on crime” movements.  This survey, 
available as a free and searchable website, 
found 39,547 separate collateral consequences 
of conviction, the majority of which are 
mandatory and/or permanent.  The database 
turns suspicions and inferences, such as 
the disproportionate targeting of controlled 
substance convictions, into demonstrable facts 
and sheds light on areas that were previously 
thought to be inextricable mysteries, such as 
the 24,629 employment consequences. 

This article proceeds in three parts, 
first presenting an overview of the state 
of collateral consequences nationally and 
comparing this state to the aspirational ABA 
standards on collateral consequences, which 
are tremendously far apart.  Next, a table 
comparing the collateral consequences in the 
fifty states is presented, providing rankings 
in several categories and examining the 
correlation between collateral consequences 
in a state and seven variables thought 
to influence the number or severity of 
collateral consequences.  Finally, another 
table is presented comparing the relative 
concentration of each type of consequence 

within each category of offense.  Most 
consequence types are not well-tailored 
to the underlying conduct and some, 
particularly controlled substance offenses, 
are actually more likely to be tailored towards 
consequences that have no relationship to the 
underlying criminal conduct. 

The article concludes with a call to 
action for policies or actions that legislature, 
judiciary, and individual attorneys ought to 
put into action now that the primary obstacle 
to collateral consequence reform has been 
cast aside. 

I. Introduction  

 Collateral consequences of a 
conviction are additional legal penalties 
and disqualifications that follow a 
criminal conviction.  These penalties and 
disqualifications are incredibly diverse, 
numerous, and frequently very impactful 
and long lasting.  In response to the steady 
increase, in the number and severity, of these 
consequences since the 1980’s, the American 
Bar Association (ABA) created the ABA 
Standards for Criminal Justice: Collateral 
Sanctions and Discretionary Disqualification 
of Convicted Person.1  The guidelines are 
aspirational and lay out a system that will 
increase fairness, and efficiency by making 
collateral consequences a prime consideration 
1  ABA Standards for Criminal Justice, Commentary, 
Collateral Sanctions and Discretionary Disqualification of 
Convicted Persons 7, 43 (3d ed. 2004) [hereinafter Standards].         
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during the guilty plea and sentencing phases 
of a case, and by tailoring consequences to the 
specific underlying criminal conduct.2   

 Guideline 19-2.1 calls for 
legislatures to codify or reference 
all collateral consequences 
in their jurisdiction in a 
single chapter, and to identify 
all collateral consequences 
applicable to each offense.3  With 
few exceptions, state legislatures 
have not been willing to put this 
standard into effect.  Nonetheless, 
the aims of this standard have 
now been substantially met by 
the creation of the American Bar 
Association, Criminal Justice 
Section’s National Inventory of Collateral 
Consequences.4  This project has produced 
a database that contains all or almost all of 
the collateral consequences located in state, 
federal, territorial statutes, regulations, and 
rules.  This paper will endeavor to provide: an 
insight into the implications of this database; 
an overall picture of the data collected; and 
evaluate whether this data corresponds with 
other findings and assumptions that have 
been made about collateral consequences.  

 

  II.     The Current State of Collateral 
Consequences and the Implications of the 

Database 

Past scholarship on the topic, 
has treated collateral consequence as 
an unknowably vast “black box.”5  The 
unstructured, scattered, and effectively 
random way they are distributed through the 
federal and state statutory codes, regulations, 
and rules has, until now, proven to be an 

2  Id. at 11-12. 
3  Id. § 19-2.1. 
4  Publically available and searchable at www.
abacollateralconsequences.org.  
5  Gabriel J. Chin, Making Padilla Practical: Defense 
Counsel and Collateral Consequences at Guilty Plea, 54 How. 
L.J. 3, 675, 678 (2011).     

insurmountable obstacle.6  As a result of 
this project, we now know that there is a 
minimum of 39,548 collateral consequences of 
conviction in the United States of America.7  

 Due to the previously 
incomprehensible size of the forest, past 
scholarship has focused on the largest 
and most impactful of the trees—marquee 
collateral consequences.  The most well-
known consequences including: mandatory 
deportation,8 loss of federal education and 

6  Michael Pinard, An Integrated Perspective on the 
Collateral Consequences of Criminal Convictions and Reentry 
Issues Face by Formerly Incarcerated Individuals, 86 B.U. L. 
Rev. 623, 646 (2006); Gabriel Chin, Race, The War on Drugs, 
and the Collateral Consequences of Criminal Conviction, 6 
J. Gender Race & Just., 255, 256 (2002). (“No one knows, 
really, what [collateral consequences] are, not legislators 
when they consider adding new ones, not judges when they 
impose sentence, not defense counsel when they advise clients 
charged with a crime, and not defendant when they plead 
guilty. . . .).    
7  This number includes the 50 states, the District 
of Columbia, the Virgin Islands, and the statutes of Puerto 
Rico.  All data used for this paper is based on a snapshot of 
the database taken on September 10, 2014.  Since then only 
incremental updates have been made, adding or deleting 
entries as sections are added or deleted from the jurisdiction’s 
code, regulations, and rules.  Each jurisdiction is updated once 
yearly, usually the month after its legislative session ends.  
Additionally, the project is undergoing continuous updating 
and maintenance and actively seeks and welcomes any advice 
from local practitioners on collateral consequences that have 
been missed or clarifications to existing entries.  This does not 
included consequences that may be contained in municipal 
codes, local rules, agency operations understandings.   
8  8 U.S.C.A. § 1227 (2008).  See also Teresa A. 
Miller, The Impact of Mass Incarceration on Immigration 
Policy, an Invisible Punishment 214, 220 (Marc Mauer & 
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welfare benefits;9 eviction from public housing 
for controlled substance conviction of any 
family member;10 felony disenfranchisement;11 
and sex offender registration and notification, 
have drawn the brunt of attention directed 
at collateral consequences.  Compared to 
any one of the lesser known 39,500+ other 
consequences, these consequences have a 
vastly greater impact.  Nevertheless, they 
represent only a few entries in the database.  
The database has no way to measure the 
number of lives each collateral consequence 
touches, nor does it measure extra-legal 
collateral consequences, such as the social 
stigma of conviction or the effect on the 
family of the convicted.  For this reason our 
analysis of this database is not intended to 
displace or discredit the existing scholarship, 
but to provide a picture of those collateral 
consequences that do not individually merit 
their own articles.         

 Collateral consequences of criminal 
activity have ancient roots, stretching back 
to at least the Greco-Roman era.12  Collateral 
consequences employed in the United States 
are traced back to the concept of civil death in 
English common law,13 and the system of Jim 
Crow laws enacted following reconstruction.14  
Modern drug enforcement, prosecution, and 
sentencing, which all disproportionately affect 
African Americans, are frequently associated 
with this history.15  

 In recent years the war on drugs, 

Meda Chesney-Lind eds, 2002) (discussing misdemeanor 
convictions which can be treated as “aggravated felonies” for 
the purpose of deportation); Nora V. Demleitner, Collateral 
Damage: No Re-Entry for Drug Offenders 47 Vill. L. Rev. 
1027, 1041-42 (2002).     
9  See 20 U.S.C. § 1091 (2012); 21 U.S.C. § 862(a) 
(2012).    
10  See 42 U.S.C.S. § 1437 (1999).  
11  See Sentencing Project, Felony Disenfranchisement 
Law In The United States 1-3 (2005).
12  Michael Pinard, Reflections and Perspectives on 
Reentry and Collateral Consequences, 100 J. Crim. L. & 
Crimonology1213, 1214 (2010). 
13  Id. 
14  See Chin, supra note 6, at 256, 266.
15  See id. at 269.

welfare reform, and increasing supervision of 
sex offenders has seen an unprecedented and 
untracked growth in collateral consequences.16  
This growth has been accompanied by a 
similarly massive increase in the number of 
individuals incarcerated, and subsequently, 
a correspondingly large increase in people 
released from incarceration and thus subject 
to collateral consequences.17  

 Meanwhile, courts have continued 
to apply the collateral consequences 
rule when determining if a guilty plea 
was given in a knowing, and voluntary 
manner with a constitutionally competent 
counsel.18  The collateral consequences 
rule draws a distinction between “direct” 
or penal consequences, which are imposed 
by the court as part of the sentence, and 
collateral consequences, which are any other 
consequences that may arise as a result of 
the conviction.  This distinction is also at 
the center of this project, which tracks only 
collateral consequences.  The rule states 
that defendants need not be advised of the 
collateral consequences of conviction in 
order for their plea of guilty to survive due 
process or effective assistance of counsel 
scrutiny.19  The only exception to this is the 
affirmative misadvice rule, which says that 
erroneous information about collateral 
consequences does violate due process 
standards, under Strickland.20  Defense 
counsel, the court, or the prosecution can 
provide this information.  This rule has been 
criticized as “encourage[ing] prosecutors, 
judges, and defense lawyers to remain silent 
16  See id. at 276.
17  See Pinard, supra note 6, at 627.
18  Jenny Roberts, Ignorance is Effectively Bliss: 
Collateral Consequences of Criminal Convictions, Silence and 
Misinformation in the Guilty Plea Process, 95 Iowa L. Rev. 
119, 124-29 (2009). 
19  Pinard, supra note 12, at 1220 n.39.
20  Roberts, supra note 18, at 122.  See Strickland 
v. Washington, 466 U.S. 668, 669 (1984) (creating a two-
pronged ineffective assistance of counsel rule, requiring that 
a defendant show that counsel performance was objectively 
unreasonable and that that poor performance gives rise to a 
reasonable probability that adequate counsel could have led to 
a different outcome).  
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about the existence or severity of collateral 
consequences, lest they give incorrect 
information and thereby undermine the 
finality of the guilty plea . . . .”21  The hands 
off approach to collateral consequences has 
affected attorney behavior in a number of 
ways that fundamentally undermine the rights 
of the accused considering a plea bargain.22  

 In 2008 the Supreme Court took 
on this issue in an indirect way in Padilla 
v. Kentucky.23  In Padilla, the Court did 
not endorse or repudiate the collateral 
consequence rule, but instead, followed 
several states in requiring collateral 
consequence warnings in the deportation 
context alone.24  Padilla’s lack of a clear 
directive in all other situations has left an 
uncertain landscape and most courts continue 
to follow the collateral consequences rule, 
allowing an exception only for immigration 
status.  Although the collateral consequence 
rule has never been without problems, it 
made some sense at the time it was created—
when collateral consequences were still a 
“black box” and no one practitioner could 
be expected to account for every collateral 
consequence that his or her client faced.  
Now that the consequences are available and 
accounted for in one public database, there is 
no longer any such reasonable rationale.  

 The guidelines would see the abolition 
of the collateral consequences rule and the 
affirmative advice rule, and replace them with 
a rule mandating that defendants be advised 
of relevant collateral sanctions before a guilty 
plea is accepted.25  Additionally, the guidelines 
would require that mandatory collateral 
consequences be considered and given weight 
at the time of sentencing.26  For the one-third 
of collateral consequences that are mandatory, 

21  Roberts, supra note 18, at 122.
22  Id. at 145-164.  
23  Padilla v. Kentucky, 559 U.S. 356 (U.S. 2010); See 
also Chaidez v. United States, 133 S. Ct. 1103 (holding that 
Padilla does not apply retroactively).   
24  Padilla at 373.
25  Standards, supra note 1, § 19-2.3.  
26  Id. § 19-2.4.

permanent, and lack specific relief, sentencing 
is the only time any consideration can 
possibly be given as to whether the sanctions 
are appropriate to the crime.  Many of these 
consequences have taken on an increasingly 
penal character, becoming indistinguishable 
at the extremes. 27  Ultimately, basic fairness 
requires that these penalties be considered as 
a part of the sentence.       

 Some commentators have concurred 
with the standards or proposed similar 
solutions.28  Others would take a more 
broad approach by formally ending the 
war on drugs, eliminating all collateral 
consequences that affect benefits necessary 
for survival or advancement, limiting other 
collateral consequences to those based on 
individualized risk assessment, and focusing 
on reintegrating offenders into society.29 

 Still others have proposed that courts 
create a reasonableness test and require that 
defendants entering a plea bargain be warned 
by the court about those consequences that 
are both likely to apply and severe enough that 
they would affect a reasonable defendant’s 
decision.30  Such a test would certainly be 

27  Jenny Roberts, The Mythical Divide Between 
Collateral and Direct Consequences of Criminal Convictions: 
Involuntary Commitment of “Sexually Violent Predators”, 93 
Minn. L. Rev. 670, 678–80 (2008) (discussing the frequently 
arbitrary and dubious distinction between penal sanctions and 
civil sanctions).   
28  Pinard, supra note 6, at 646–49 (discussing a variety 
of proposals designed to more narrowly tailor collateral 
consequences, including trial court discretion).  Chin, supra 
note 6, at 274–5 (proposing mandatory notification of 
applicable consequences at the time of a guilty plea as well as 
sentencing, and codification of all collateral consequences in a 
single section of each jurisdiction’s code.)  Such codification 
is already in place in the State of Minnesota, see Minn. Stat. § 
609B (2014), although the database identifies many collateral 
consequences not reflected in the chapter.      
29  See Demleiter, supra note 8, at 1051–53 (proposing a 
post war on drugs “Marshall plan”).  
30  See Roberts, supra note 27, at 713–19 (proposing 
a court-enforced severity and likelihood of applicability 
test.  This plan perhaps underestimates the sheer number of 
mandatory consequences, as warning defendants of every 
consequence that is both mandatory and severe would involve 
reading approximately one third of the database).   
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a step in the right direction, but with the 
database in hand, attorneys can do better.  
Editing from the list of all consequences down 
to those that the client must know about will 
still be necessary due to the staggering list of 

consequences that automatically or potentially 
attach to every conviction.  The difference 
is that now that list can be tailored to the 
individual client rather than boilerplate aimed 
at a hypothetical reasonable client.      

 It has also been argued that the best 
way to enable attorneys to advise their clients 
of the collateral consequences that may result 
from a plea would be for defenders or reentry 
specialists to create “digests” that detail the 
severe consequences of the most common 
offenses in a few-page document. 31  This is 
seen as preferable to more complete sources, 
and it would be a simple and elegant solution, 
if only systems of collateral consequences 
were simple and elegant.  As it stands, every 
state has hundreds of consequences that 
result from any felony or any misdemeanor, 
and the Federal system has hundreds more.  
Even sifted down to only those consequences 
that are permanent or severe, the resulting list 
will be very long; literally every client charged 
with a misdemeanor or felony will be facing a 
shockingly long list of potential consequences, 
many of which will be irrelevant to them.  
Furthermore, reading the entire list to every 
client would be an incredible waste of limited 
time, so attorneys must familiarize themselves 
with this database and familiarize themselves 
with their clients’ and their interests in order 
to determine which consequence types are 
relevant to their clients’ lives.  That an attorney 
can technically be constitutionally sufficient 
without doing so is not a requirement 
31  Chin, supra note 5, at 686.

that attorneys not do so.  Attorneys should 
remember that the constitutional norm of 
the Sixth Amendment is merely a basic 
threshold.32  

III. Overview of the Database

 The guidelines draw an often 
forgotten distinction between collateral 
sanctions, penalties or disabilities that are 
imposed automatically upon conviction, and 
discretionary disqualifications, disabilities 
or disadvantages that an official or agency 
is authorized but not required to impose 
on a person because of the conviction.33  
The database maintains this distinction by 
use of the consequence types “Mandatory/
Automatic” and “Discretionary.”  Nationally, 
mandatory consequences are far more 
popular, comprising 21,914 entries against 
15,756 discretionary entries.34  In light of 
their potentially arbitrary application, the 
guidelines go on to emphasize that mandatory 
consequences ought to be narrowly tailored 
to “those that are specifically warranted by the 
conduct constituting a particular offense.”35  
The extent to which the laws are in line with 
this guideline is a subjective determination, 
which is more difficult to make based on the 
database, but it is notable that any felony 
conviction will expose a defendant to 17,904 
consequences, and any misdemeanor will 

32  Roberts, supra note 18, at 182–83. 
33  Standards, supra note 1, § 19-1.1. 
34  A third category, “Discretionary (Waiver)” operates 
like as a hybrid of a mandatory and discretionary consequence.  
Unlike a true discretionary consequence, which is not imposed 
unless an official or agency acts, a discretionary (waiver) 
consequence is imposed unless an official or agency grants 
an exemption.  These consequences are relatively rare and 
comprise only 1,878 entries.      
35  Standards, supra note 1, § 19-1.2. 

ANY FELONY CONVICTION WILL EXPOSE A DEFENDANT TO 17,904  

CONSEQUENCES, AND ANY MISDEMEANOR WILL EXPOSE THEM TO 8,743 

COLLATERAL CONSEQUENCES.
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expose them to 8,743 collateral consequences.  
This equates to 39.79% and 19.43% of all 
consequences, respectively.36  

 The guidelines also state that collateral 
consequences ought not unduly frustrate the 
ability of a person to reintegrate into society or 
infringe on fundamental rights.37  Permanent 
consequences are highly suspect under this 
standard, as well as the previous.  Permanent 
consequences that affect employment, any 
form of licensing, or government benefits can 
make reintegration permanently impossible.38  
Permanent disqualifications are also highly 
unlikely to be justifiable under the previous 
standard as well, since it is known that people 

who desist from crime for several years are 
about as likely to reoffend as the general 
population.39  For these reasons, permanent 
consequences should be avoided in all but 
the most extreme and narrowly tailored cases.  
Instead, they are pervasive, comprising 30,950 
of the entries in the database, or 78.34% of 
the nation’s collateral consequences.  A mere 
8,051, or 20.38% have specific durations.40                  
36  This includes tremendous overlap, as consequences 
that only target misdemeanor convictions are relatively rare.  
This also includes consequences that may be triggered by 
any of the database’s sixteen categories in addition to any 
felony.  Finally, it should be noted that offenses that trigger 
based on any offense “related to” the consequence at stake 
without an enumerated list of related offenses have been coded 
as “any misdemeanor/any felony.”  In the absence of any 
enumerated offenses, this is the most cautious way to code 
these consequences.       
37  Standards, supra note 1, § 19-2.3.     
38  See Joan Petersilia, Prisoner Reentry: Public Safety 
and Reintegration Challenges, 81 Prison Journal 360, 365–70 
(2001) (detailing reintegration difficulties for parolees).   
39  Pew Center on the States, State of Recidivism: The 
Revolving Door of America’s Prisons 10–11 (2011), available 
at http://www.pewtrusts.org/~/media/legacy/uploadedfiles/
wwwpewtrustsorg/reports/sentencing_and_corrections/
StateRecidivismRevolvingDoorAmericaPrisons20pdf.pdf. For 
more on recidivism, see Section IV, infra.  
40  There are 534 consequences that have been coded as 

 The standards also state that judicial or 
administrative relief from collateral sanctions 
should be available for every consequence.  
Relief provisions contained within the statute 
or regulation that creates the consequence, 
or that make specific reference to the statute 
or regulation are considered specific relief.  
Specific relief can be advantageous because 
it applies with certainty and ensures that 
there is at least one way to remove a given 
consequence.  General relief ironically suffers 
from some of the same problems as the 
collateral consequences schemes it is meant 
to provide relief from due to painting with a 
wide brush and being insufficiently flexible to 
tailor to the circumstances of each individual 

case.  General relief is not always sufficient, 
may not be applicable to every consequence, 
may be difficult to secure, or may be denied 
by an administrator who finds relief from 
all consequences inappropriate for a certain 
individual, but would have been willing to 
grant specific relief for some consequences, 
if available.  These relief provisions are coded 
in the database under the relief section in 
the entry describing the associated collateral 
consequence.  Only 7,271 entries, or 22.53% of 
entries contain specific relief.
 In addition to tracking all of the 
nation’s collateral consequences, the database 
endeavors to track all statutory, regulatory, and 
rules-based general relief.  As of September 
2013 the database contains 1,429 such entries.  
For the purposes of the database, general relief 
includes anything that may allow a convicted 
person to avoid collateral consequences, 
for example, pardon, expungement, sealing 
or amending their record, and obtaining a 
certificate of rehabilitation.  Also included are 
“conditional” durations.  These are consequences where the 
affected party can be said to hold the key to their own release, 
usually complying with a court order or paying a debt, like 
child support arrearages.     

THE RATE OF RECIDIVISM INCREASES ALONGSIDE THE NUMBER OF 

CONSEQUENCES THAT AFFECTS ACCESS TO GOVERNMENT BENEFITS. 
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deferred adjudication or probation before 
judgment programs that allow an accused 
person to dispose of their charge[s] without 
incurring a conviction.  The final type of 
general relief includes statutes that limit the 
ability of third parties (e.g. employers) to 
either access criminal records or to consider 
them in their decisions.  These protections 
are becoming increasingly popular, but as 
of yet are inconsistently applied, frequently 
insufficient to ensure that only truly 
relevant convictions may be considered, and 
vulnerable to abuses such as the use of post-
hoc discovered convictions to justify prior 
employment decisions.41  
 The database also tracks background 

41  See generally Christine N. O’Brien & Jonathan J. 
Darrow, Adverse Employment Consequences Triggered by 
Criminal Convictions: Recent Cases Interpret State Statutes 
Prohibiting Discrimination, 42 Wake Forest L. Rev. 991 
(2007) (containing in depth analysis of state court cases 
resulting from those state’s laws limiting use of convictions, in 
making employment decisions).   

checks.  These are tracked the same way that 
relief is tracked, with background checks that 
are specific to a collateral consequence in 
some way being referenced in the entry for 
that consequence and general background 
checks, which are not associated with any 
specific consequences, being coded as 
their own entries.  15,557 entries, or 39.33% 
of collateral consequences have a specific 
background check.  Of these, 4,610 are found 
in the same statute as the consequence, while 
10,947 are found in a separate statute.42  4,041 
entries are general background checks.  

 General background checks come in 
two primary varieties.  The first are those that 
authorize background checks very broadly, 
for instance they may authorize an agency to 
perform background checks on all applicants 
for any program under its purview.  These are 
both referenced as specific background checks 
in the relevant entries and included as general 
background checks, since they will also apply 
to consequences that are yet to be created 
or discovered.  There are also background 
checks that are directed at a particular 
consequence, but are not accompanied 
by any specific language anywhere in the 
statutory or regulatory code authorizing 
action to be taken based on that background 
check.  These can be seen in any context, 
but they are most commonly associated with 
licensing, programming, or anything requiring 
an application.  These background checks 
are considered highly suspect due to the 
likelihood that they exist in service of an un-
codified collateral consequence.  It is highly 
unlikely that a background check is being 
performed and not evaluated on some basis, 
even if there is no statutory or regulatory 
authorization for that evaluation.43  This is 
42  Many states have adopted a streamlined background 
check statute, especially for employment licensing, wherein 
one statute will authorize specific background checks for 
many different collateral consequence creating statutes, thus 
the same background check frequently appears as a specific 
background check in many different entries.
43  It is worth noting that many licensing statutes 
contain a requirement that the applicant demonstrate “good 
moral character.”  These are included in the database as 
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a practice that the guidelines would like to 
see completely abolished.44  It is not within 
the scope of the project to identify collateral 
consequences that are not codified, so these 
entries are coded merely as background 
checks.  Local practitioners ought to 
treat these as un-codified consequences 
until proven otherwise and advise clients 
accordingly.  It is worth noting that the two 
types of general background checks discussed 
here are in no way mutually exclusive, and an 
agency-wide background check could easily 
be a harbinger of un-codified consequences as 
well. 

 Overall, the guidelines and the 
national reality of collateral consequences 
are very far apart.  Perhaps the starkest 
indicators of this are the 13,471 permanent, 
mandatory consequences with no specific 
relief.  This represents 34.08% of all 
collateral consequences nationwide.  These 
automatic, perpetual, and often inescapable45 
consequences are the most procedurally 

discretionary collateral consequences only when accompanied 
by a criminal background check.  Good moral character 
requirements that are not accompanied by background checks 
were not included in the database because there is no statutory 
indication that the mere existence of a criminal conviction 
would trigger an exclusion.  Consequences triggered by 
the facts underlying a conviction but not the mere fact of 
conviction are not considered collateral to the conviction.  
Nonetheless, these statutes may operate as de facto collateral 
consequences despite lacking specific statutory authorization.        
44  Standards, supra note 1, § 19-2.1 (calling for 
identification and codification of all collateral consequences in 
a jurisdiction).  
45  The majority of disabilities or sanctions that lack 
specific relief may nonetheless be removed by a pardon.  
However, there do exist some sanctions that will not be 
removed by pardon, although pardons are exceedingly 
rare in many states.  Margaret Colgate Love, Relief from 
the Collateral Consequences of a Criminal Conviction: a 
State-by-State Resource Guide 5-8 (2005).  The availability 
and applicability of inferior forms of general relief to a 
consequence that lacks specific relief vary from state to state 
and even consequence to consequence.  It is highly likely that 
many of these consequences with no specific relief can only be 
relieved by increasingly rare pardons.  Id.; see e.g., Demleiter, 
supra note 8, at 1042 (federal immigration consequences 
triggered by controlled substance offenses can typically only 
be relieved by pardon, unless eligible for First Offender Act or 
other deferred adjudication program).  

arbitrary and can easily be considered the 
worst of the worst.   

 On the contrary, a mere 451, or 1.14% 
of collateral consequences are discretionary, 
have a limited duration, and offer specific 
relief.  If these criteria are loosened so that 
only two of the three conditions need to be 
satisfied, we see that 5,723 consequences, or 
14.47% of consequences have at least two of 
these three properties.  These consequences 
can be considered less procedurally arbitrary.  
While not fully in procedural compliance with 
the guidelines, these consequences are closer 
to them than the vast majority of their peers.  
The remaining 19,438 consequences,46 49.15% 
of the total, have two of three properties 
in common with the worst offenders.  This 
means that they are either discretionary, of 
limited duration, or have specific relief.  This 
indicates a modicum of effort to narrow the 
arbitrariness compared to the worst of the 
worst, but having only one non-arbitrary 
element means these consequences are still 
very far from compliance with the standards.            

IV. Analysis of Correlations Between State 
Consequences and Relevant 

Variables 

Table number one illustrates this 
data.  For each state, the federal jurisdiction 
and the District of Columbia47 this table 
displays the number of total consequences 
in the database, as well as the number of 
consequences triggered by sex offenses, 
controlled substance offenses and 
consequences affecting government benefits.  
These categories have been selected because 
they have been identified as especially severe, 
and as driving forces in the recent expansion 
of collateral consequences.  Additionally, each 
state is compared based on percentage of 

46  The 534 conditional consequences, 1.35% of the 
total, discussed at note 40 supra, are excluded from this 
number because they defy classification in this manner.   
47  The District of Columbia and the Federal jurisdiction 
are included in the table for reference, but they are excluded 
from the correlation calculations as their unique status makes 
them significant outliers.  



Criminal Law Practitioner

Summer 2015       Washington College of Law 23

consequences considered less procedurally 
arbitrary, most procedurally arbitrary, 
percentage triggered by any felony and 
percentage triggered by any misdemeanor.  
These variables provide insight into the extent 
to which a state’s consequences are of broad 

or limited applicability, with lower scores 
being more arbitrary in the first category and 
less arbitrary in the next three. 

Each state was also compared on 
the basis of seven categories that have 
been identified as driving the creation and 
severity of collateral consequences, or that 
collateral consequences are thought to either 
increase or decrease.  The factors chosen are 
population,48 population density, political party 
influence, percentage of African American 
population,49 status as a previously mandatory 
segregation state, state budget per person, 
crime rate, and recidivism rate50.

The bottom portion of the table shows 
the Pearson correlation between the statistics 
drawn from the database and the potential 
influencers.  With few exceptions, the 
correlations discovered are fairly weak.  This 
shows the possibility that the factors truly 
driving expansion of collateral consequences 
are not considered here or have yet to be 
discovered.  

48  U.S. Census Bureau, American Factfinder, QT-
P5, Race Alone or in Combination: 2010, http://factfinder.
census.gov/faces/tableservices/jsf/pages/productview.
xhtml?src=bkmk, last visited Apr. 3, 2015). 
49  Id.
50  U.S. Census Bureau, Violent Crimes Per 100,000 
Population – 2006, https://www.census.gov/statab/ranks/
rank21.html (last visited Mar. 24, 2015).  

Higher population and larger state 
budgets are both fairly strongly correlated 
with an increase in the number of raw 
collateral consequences, where the cause 
of this relationship is not entirely clear.  (R 
= .716 and .659, respectively).  Notably, the 
correlation between population and number 
of controlled substance consequences is much 
less pronounced (R = .301).  State budget per 
person is weakly correlated with an increase 
in less arbitrary collateral consequences 
(R = .2983), a moderate decrease in most 
arbitrary consequences (R = -.396) and weakly 
correlated with a decrease in number of raw 
collateral consequences (R = -.221).  This is one 
of the most powerful correlations observed 
in the data and suggests a fairly strong 
relationship between spending per person and 
what we would regard as more fair collateral 
consequences.  The Population density weakly 
correlates with an increase in raw collateral 
consequences (R = .163) and a decrease in 
both less and most arbitrary consequences (R 
= -.105 and -.166, respectively).  Values this low 
are unlikely to be indicative of any trend.        

The “tough on crime” movement 
has been considered a major source of the 
recent growth in collateral consequences.51  
This movement has been associated with 
members of both political parties in recent 
years, but it is generally more closely 
associated with the Republican Party.  The 
Democratic Party is associated with more 
liberal values, which have been linked with 
more relaxed collateral consequences.  We 
found a weak correlation between percent 
of collateral consequences considered most 
procedurally arbitrary and Republican Party 
influence (R = .264), in addition to percentage 
of consequences triggered by any felony 
(R=.180).  Perhaps surprisingly, we also found 
a weak correlation between Democratic 
Party influence and number of consequences 
related to government benefits (R = -.294),52 

51  Alec C. Ewald, Collateral Consequences in the 
American States, 93 Soc. Sci. Q. 211, 215-216 (2012). 
52  For the purpose of calculating correlation with 
political party, “red states” were assigned a value of one, and 

THESE CONSEQUENCES ARE NOT  

SPECIFICALLY TAILORED TO THE 
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but this vanishes when we controlled for the 
population variate. (R = .04).  This could also 
be simply explained by those states having 
more benefit programs. 

It has been suggested that the modern 
regime of collateral consequences has its 
origins in the Jim Crow laws mandating racial 
segregation that existed predominantly in the 
South.53  Admittedly simplifying a complex 
system that existed in various forms in many 
other states, I used the seventeen states that 
had mandatory school segregation at the 
time of Brown v. The Board of Education as 
a simple means to detect which states had 
the most commitment to Jim Crow laws.  
Here we found a weak correlation between 
these 17 states and more overall collateral 
consequences (R = .249), a higher percentage 
of consequences considered most arbitrary 
(R =.283), and a higher concentration of 
consequences resulting from controlled 
substance offenses (R=.331).  These findings 
are not out of line with the predictions made 
by previous scholarship, but the weakness of 
the correlations suggests that the rest of the 
nation has substantially caught up to those 
states that were once leading the way.     

Percentage of African Americans in a 
state’s population is found to correlate with 
an increase in raw numbers of collateral 
consequences by previous studies.54  Our 
“blue states” a value of negative one, and swing states a value 
of zero, so the negative r represents a positive correlation 
between democratic majorities and government benefit 
consequences.    
53  See Chin, supra note 6, at 255.  
54  See Ewald, supra note 52, at 216.  

data supports these findings, finding a 
weak-to-moderate correlation between 
African American population and number 
of collateral consequences (R = .373), as 
well as the number of controlled substance 
collateral consequences (R = .331).  Notably, 
the correlations between African Americans 
and consequences based on sex offenses (R = 
.142) and consequences affecting government 
benefits (R= .076) are much weaker than the 
correlation with raw number of collateral 
consequences.   There is also a very weak 
positive correlation between African American 
population and percentage of consequences 
considered most arbitrary. (R = .167).    

Past scholarship has disagreed over 
the relationship between crime rates and 
collateral consequences.55  We found that 
increases in crime rate correlates fairly weakly 
with increases in a number of raw collateral 
consequences (R=.335) and number of 
controlled substances consequences (R=.300).  
Crime rate also exhibits a very weak negative 
correlation with percentage of consequences 
considered less arbitrary (R = -.163), and 
percentage of offenses triggered by any 
felony or misdemeanor (R = -.143 and -.246, 
respectively).  This suggests an interesting, 
and rather intuitive relationship where higher 
crime jurisdictions have more collateral 
consequences, but those consequences are 
55  Id. at 215-16.  It should also be noted that crime 
rates have been in general on the decline since the early 
1990s, which is the period wherein the largest growth in 
collateral consequences occurred.  The database is currently 
not constructed to measure changes in collateral consequences 
over time but, if regular updates are maintained, it will be 
capable of measuring changes from this point forward.  
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more specifically tailored to the relevant 
offenses, but this is a very weak correlation.                  

Most tellingly, recidivism rates were 
found to have no relationship to a number of 
collateral consequences and the procedural 
arbitrariness of those consequences or the 
general applicability of the consequences.  
The only relationship found for recidivism 
was that it increases alongside the number 
of consequences that affects access to 
government benefits (R=.343).  This is a 
phenomenon that has been suggested and 
analyzed in great detail by previous articles, 
as loss of access to survival-type benefits can 
frequently impede reintegration and drive 
recidivism.56   

What lawmakers may regard as 
common-sense wisdom is frequently at odds 
with the findings of criminological studies, 
where the realm of collateral consequences 
is an excellent example of this phenomenon.  
Many studies have addressed this and 
found that collateral consequences impede 
a convicted person’s ability to reintegrate 
into society while having no effect, or 
counterintuitive effects on their likelihood of 
re-arrest or reconviction. 57  One study even 
found that the mere act of labeling someone 
a felon actually increased the likelihood of 
reoffending.58  Recidivism rates have also not 
shown substantial change during the entirety 
of the war on drugs era.59

Among the offense categories tracked 
in this table, sex offenses are of interest for 
the utter lack of correlation they show.  They 
are not notably correlated with any variable 

56  See Pew Center on the States, supra note 39, at 25-
28.
57  Jill S. Levenson, Sex Offender Residence Restriction: 
Unintended Consequences and Community Reentry, 9 Just. 
Res. Pol’y 59, 65-67 (2007).  
58  Ted Chiricos et al,. The Labeling of Convicted 
Felons and Its Consequences for Recidivism, 45 Criminology 
547, 570-73 (2007).   
59  See generally Matthew R. Durose et al., Recidivism 
of Prisoners Released in 30 States in 2005: Patterns from 
2005 to 2010 (2014); John F. Wallerstedt, Returning to Prison 
(1984).     

in a way that substantially differs from that 
of the overall number of raw collateral 
consequences.  

 Finally, the percentage of offenses 
triggered by any felony or misdemeanor 
mostly show very weak relationships across 
the board.  They correlate moderately with 
each other (R = .358) due to substantial 
overlap in consequences triggered by any 
conviction.  Mercifully, consequences triggered 
by any misdemeanor show a moderate 
negative correlation with consequences 
considered the most arbitrary (R = -.411).  Such 
consequences, which create automatic lifetime 
sanctions for what are thought to be relatively 
minor offenses, epitomize unfairness.  It is 
perhaps a ray of hope that they are relatively 
rare and are, to some extent, being avoided.            

V. Let the Punishment Fit the Crime: 
Tailoring of Consequences to the 

Relevant Offense Categories

 Scholarship on the subject of collateral 
consequences targeting particular categories 
has alleged that certain types of offenses—
specifically felonies, drug offenses60 and sex 
offenses—are subject to a greater number of 
consequences that are more severe because 
they attack vital benefits, such as immigration 
status, housing, or public benefits.  Table two 
attempts to shed some light on this topic by 
evaluating the relative concentrations of the 
major offense categories within the major 
consequence categories.    

    The most commonly targeted categories 
are by far employment (24,629), professional 
licensing (16,097), and business and property 
rights (15,531).  Of these, occupational licensing 
showed a very high concentration in any 
felony and any misdemeanor—the most 
arbitrary offense categories.  Conversely, these 
categories are also highly concentrated in the 
fraud category, which is reasonably tailored to 
many business and occupational licenses.     

Government Benefits, Education, Housing, 
60  See Demleitner, supra note 8, at 1033-34.  
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and Family Rights

 These categories are grouped together 
because they are considered impermissible 
or highly suspect by the guidelines61 and 
can be very damaging to the possibility 
of reintegration.62  Government benefits 
consequences are especially damaging to 
reintegration because they frequently attack 
programs necessary for basic, everyday 
survival, such as food stamps or housing 
benefits.63  In the database, government 
benefits also include immigration status 
and deportation.  Government benefits 
consequences have a high concentration 
of fraud triggers—a relationship that is 
reasonably justifiable based on the facts 
of the offense.  However, considering the 
vital nature of the benefits at stake, short 
durations and discretionary consequences 
should be preferred here.  Education shows 
a very high concentration in any felony 
and any misdemeanor category.  Together 
with the high representation of any felony 
or any misdemeanor in the employment 
and occupational licensing categories, this 
represents an alarming trend of denying a vast 
array of economic opportunities to anyone 
convicted of any crime.  All of these categories 
show an above-average concentration in 
controlled substances, with education and 
housing being particularly high.  This is 
problematic because there is no particular 
connection between these categories and 
controlled substances.    

 Finally, housing and family rights show 
a high concentration in both person offenses64 
and sex offenses, as anticipated, due to the 

61  See Standards, supra note 1, § 19-2.6.   
62  See Pew Center on the States, supra note 39.
63  See Demleitner, supra note 8, at 1034-36. 
64  Due to the primary purpose of the database being 
to serve a search engine, violent sex offenses are coded as 
both sex offenses and crimes of violence.  This is the primary 
reason that crimes of violence are concentrated so strongly 
in housing and family consequences.  The remainder of this 
relationship can be explained primarily by consequences 
relating to domestic violence, which are reasonably tailored to 
the offense here. 

pervasiveness of consequences impacting sex 
offender residency.

Motor vehicle consequences and Recreational 
Licensing

 These categories are the most 
promising in terms of being narrowly 
tailored to the underlying facts of the 
offense.  Motor vehicle consequences are 
overwhelmingly concentrated in the motor 
vehicle offense category and recreational 
license consequences are overwhelmingly 
concentrated with recreational license 
offenses.  Ideally every category would look 
like this or better.  Motor vehicle license 
consequences are also commonly associated 
with controlled substance convictions, due in 
part to federal mandate.65  With the exception 
of consequences triggered only by driving 
under the influence, these consequences are 
not narrowly tailored to the offense and can 
serve no purpose other than being punitive.  

Government Contracting and Political and 
Civic participation 

 These categories are partially narrowly 
tailored, showing a very high concentration 
in public corruption offenses, one of the 
most easily defended associations this table 
demonstrates.  Government contracting 
consequences also have a high concentration 
of fraud triggers, another easily defensible 
association.  However, these positives are 
blunted by a strong concentration of any 
felony triggers.  Felon disenfranchisement in 
particular is barred by the guidelines66 and 
has been criticized as having the purpose of 
enforcing white supremacy.67   

Procedural Arbitrariness by Category

 Finally, table II also breaks down each 
offense category on the basis of percentage 
of consequences considered most arbitrary 
and least arbitrary.  There is little variance 

65  See Demleitner, supra note 8, at 1037.  
66  See Standards, supra note 1, § 19-2.6. 
67  See Chin, supra note 6, at 259.
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outside of two points of interest.  First, motor 
vehicle offenses are overwhelmingly more 
likely to be among the least arbitrary.  This is 
most likely because permanent sanctions are 
exceedingly rare in the motor vehicle category.  
Second, public corruption and sex offenses 
score lowest in both the least arbitrary and 
most arbitrary categories.  This implies a trend 
of wanting to maintain severity but make an 
effort to ensure that the consequence is at 
least partially tailored to the underlying acts.          

VI. Conclusion 

 The creation of this database should 
be a watershed moment in the history of 
collateral consequences.  No more will hand 
wringing about the incomprehensible and 
mysterious mass of collateral consequences 
be a valid excuse for inaction from any actors 
in the criminal justice system.  These results 
demand action from every actor in the system.  

 Legislatures, even from those states 
that scored well compared to their peers, 
must take steps to reduce the number of 
collateral consequences generally, but they 
must especially reduce the number of the 
worst offenders.  The 13,471 mandatory, 
permanent consequences with no specific 
relief effectively mean that nearly every 
crime carries a life-long sanction of some 
sort.  These consequences are not specifically 
tailored to the underlying criminal conduct, as 
5,370 of them are triggered by any felony.  This 
should be at the forefront of every debate on 
collateral consequences reform that arises in 
the future.  

 Courts should likewise respond to 
the existence of this database by ceasing to 
enforce the collateral consequence rule, and 
especially the affirmative misadvice exception.  
Provided the ABA and its contributors 
continue to maintain the database as an 
accurate repository, there is no longer any 
permissible justification for such a rule 
that encourages secrecy about collateral 
consequences.   

 Finally, and most importantly, 
practitioners must make use of the database.  
They must familiarize themselves with 
the most common consequences in their 
jurisdiction and be willing and able to employ 
the database to research more unusual 
consequences that will be of relevance to their 
individual clients considering a plea.  Whether 
or not their jurisdiction requires such notice, 
basic fairness certainly does.       

     Legislative action is also necessary in 
tailoring consequence types to triggering 
offense types.  Any felony or misdemeanor 
triggers should be exceedingly rare, since 
these triggers are necessarily not tailored 
to the individual offense in any way, but 
instead they are overwhelmingly common.  
Consequences that are tailored to offenses 
that have no factual relationship to each other 
also require immediate attention, for example 
controlled substances offenses and housing.

    The statistical evidence gleaned from our 
correlation analysis is far less groundbreaking.  
Other than lending some weak evidence to 
support preexisting notions on the origins 
of collateral consequences, no significant 
revelations were discovered.  This could mean 
that the true variables that drive the growth 
of collateral consequences have yet to be 
identified.  

    Finally, the usefulness of the database for 
statistical purposes could be limited by the 
fact that it is, first and foremost, designed to 
be searchable by end users.  Due to significant 
overlap in several categories and decisions 
that make sense from the end user search 
perspective,68 but not necessarily an analytical 
perspective, a more thorough parsing of the 
database may be necessary before stronger 
trends can be revealed.   

68  For instance coding consequences triggered by any 
“related offense” as any felony and misdemeanor, since a user 
with any conviction is potentially exposed to such a crime.        
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THE COMMISSION RECOGNIZED THAT BURDENS IMPOSED ON 

INDIVIDUALS CONVICTED OF FEDERAL AND STATE CRIMINAL 

LAWS OFTEN MADE IT DIFFICULT FOR THOSE INDIVIDUALS 

TO BE ABLE TO SUCCESSFULLY RE-ENTER SOCIETY AFTER 

SERVING WHATEVER CRIMINAL SENTENCE WAS IMPOSED ON 

THEM. 
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Amending the Uniform Collateral Consequence
of Conviction Act 

by Stephen A. Saltzburg

Introduction

 The National Conference of Commis-
sioners on Uniform State Laws (also known 
as The Uniform Law Commission) approved 
and amended the Uniform Collateral Conse-
quences of Conviction Act in 2010.1   The Com-
mission recognized that burdens imposed on 
individuals convicted for violation of federal 
and state criminal laws often made it difficult 
for those individuals to successfully re-enter 
society after serving their criminal sentences.  
The Commission wrote:

The growth of the 
convicted population means 
that there are literally mil-
lions of people being released 
from incarceration, probation 
and parole supervision every 
year.  They must successfully 
reintegrate into society or be 
at risk for recidivism. Society 
has a strong interest in pre-
venting recidivism.  An indi-
vidual who could have suc-
cessfully reentered society 
but for avoidable cause reof-
fends generates the financial 
and human costs of the new 
crime, expenditure of law en-

1  Uniform Collateral Consequences of Convictions 
Act, National Conference of Commissioners on Uniform State 
Laws (amended 2010) [the Act] available at http://www.uni-
formlaws.org/shared/docs/collateral_consequences/uccca_fi-
nal_10.pdf

forcement, judicial and cor-
rections resources, and the 
loss of the productive work 
that the individual could 
have contributed to the econ-
omy. Society also has a strong 
interest in seeing that indi-
viduals convicted of crimes 
can regain the legal status of 
ordinary citizens to prevent 
the creation of a permanent 
class of “internal exiles” who 
cannot establish themselves 
as law-abiding and produc-
tive members of the commu-
nity. 

       . . . .

[It] has become increasingly 
difficult to avoid or mitigate 
the impact of collateral con-
sequences.  Most states have 
not yet developed a compre-
hensive and effective way of 
“neutralizing” the effect of a 
conviction in cases where it 
is not necessary or appropri-
ate for it to be decisive.  In 
almost every U.S. jurisdic-
tion, offenders seeking to put 
their criminal past behind 
them are frustrated by a legal 
system that is complex  and 
unclear and entirely inad-
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equate to the task.  As a prac-
tical matter, in most jurisdic-
tions people convicted of a 
crime have no hope of ever 
being able to fully discharge 
their debt to society . . . .2

The Commission accurately identified 
the problems that collateral consequences 
pose for any person seeking to resume a nor-
mal life after being convicted of a crime and 
after serving the criminal penalty a jurisdic-
tion exacts as a consequence of the conviction.  
The reality for many is that they continue to 
pay for their crimes without the normal play-
ers in the criminal justice system being aware 
of the impact of collateral consequences.  The 
prosecutor and criminal defense counsel fin-
ish their work once a conviction becomes final 
and a defendant is placed under the control 
of either a court in the form of judicially su-
pervised probation or a correctional system 
in either jail or prison.  The court generally 
finishes its work when a defendant completes 
probation, and the correctional system fin-
ishes its work when a convicted defendant is 
finally released from incarceration and com-
pletes any post-incarceration period of parole 
or supervised release. 

Having accurately identified the prob-
lems confronting a convicted person seeking 
to re-enter a community, the Commission 
makes the following assertion:  “[t]he criminal 
justice system must pay attention to collateral 
consequences.  If the sentence is a reliable 
indicator, collateral consequences in many 
instances are what is really at stake, the real 
point of achieving a conviction.”3  The Com-
mission’s reasoning for this assertion is based 
on the fact that in 2004, 60% of individuals 
convicted of felonies in state courts were not 
sentenced to prison.  Instead, 30% of those 
2  Id. at 1-4. The Prefatory Note is not part of the 
legislation that the Commission recommends to the states, but 
it does purport to set forth the justifications for that legisla-
tion.  It remains on the Commission’s website and presumably 
represents the Commission’s official position on the rationales 
for the Act.
3  Id. at 4.

individuals were sentenced to probation or 
other non-incarceration alternatives, and the 
other 30% received jail rather than prison 
terms.  This, according to the Commission, 
means that “[i]n a high percentage of cases, 
the real work of the legal system is done not 
by fine or imprisonment, but by changing the 
legal status of convicted individuals.”4

Many collateral consequences of 
conviction are unnecessary and could actu-
ally have the perverse effect of encouraging 
convicted individuals to pursue additional 
criminal acts once they discover that many 
lawful means of supporting themselves and 
their families are unavailable to them.  But the 
Commission’s assertion as to “the real point of 
achieving a conviction” can be read two ways, 
and neither interpretation finds support in the 
data relied on by the Commission.  One way 
to read the assertion is that the Commission 
contends that the criminal justice system is 
not set up to protect public safety, deter crime, 
encourage rehabilitation and discourage 
recidivism, and is actually intended to create 
a second class category of people, by convict-
ing them of criminal acts and relegating them 
forever to second class status.  Such a stretch 
would cast doubt on the motives of not only 
legislators throughout the country, but also 
on lawyers and judges who participate in the 
criminal justice system in the belief that it 
serves legitimate penal purposes.

The other reading of “the real point of 
achieving a conviction” is the notion that pro-
bation, and perhaps jail sentences rather than 
prison sentences, are not really punishments 
imposed on individuals.  However, this notion 
reflects a misunderstanding of punishment.  
After all, when a court puts an individual on 
probation, there typically are conditions that 
restrict the individual’s former freedom.  Pro-
bation is not a pass.  It is a serious status that 
requires behavioral modification and threat-
ens revocation and incarceration as the con-
sequences of violating probation conditions.  
Similarly, when an individual is sentenced 
4  Id. 
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to jail rather than prison, the individual is 
incarcerated, not sent off to summer camp.  
The fact is that states may be wise when they 
determine that punishment short of prison 
may accomplish the goals of criminal justice 
and that such punishment is often commensu-
rate with the relatively minor conduct that our 
society so often has criminalized.  

Perhaps the greatest problem with the 
Commission’s analysis is the assumption that 
the intent of lawmakers is to impose collateral 
consequences as a punishment.  The reality in 
many cases is that well-intentioned lawmak-
ers use collateral consequences as a means of 
protecting society without being fully aware of 
how many collateral consequences they have 
imposed and how sweeping the effects can be 
for those whom the collateral consequences 
are imposed upon.  

 Despite the hyperbole in its identifica-
tion of “the real point of achieving a convic-
tion,” the Act represents an effort to get states 
to look at their collateral consequences and 
determine whether they can be eliminated 
or reduced, and whether they can be tailored 
to appropriately balance public safety with a 
former offender’s need for employment, hous-
ing, and other benefits.  The need for states 
and the federal government to take a hard 
look at collateral sanctions is demonstrated by 
the American Bar Association’s creation of the 
National Inventory of the Collateral Conse-
quences of Conviction (NICCC).5  The NICCC 
5  ABA National Inventory of the Collateral Conse-
quences of Conviction, http://www.abacollateralconsequences.

demonstrates that there are tens of thousands 
of collateral consequences throughout the 
United States and affords legislators a ready 
vehicle for re-examination and reform.6

 The Act provides a starting place for 
interested legislators, but it has become clear 
that the Act needs further work if it is to 
adequately deal with the problems associated 
with collateral consequences.  Below, I suggest 
some of the changes that should be made.

Defining Collateral Consequence

 The Commission states in its Prefa-
tory Note to the Act that “[t]he term ‘collateral 
sanction’ is used here to mean a legal disabil-
ity that occurs by operation of law because of 
a conviction but is not part of the sentence 
for the crime.  It is ‘collateral’ because it is not 
part of the direct sentence.”7  That is the same 
basic definition used in the NICCC.8  Yet, Sec-

org(last visited May 17, 2015).
6  If a user of the website clicks on a state, at the bot-
tom of each page, the user will learn that there are 46,523 total 
entries, all but several thousand of which are collateral conse-
quences. Attorney General Eric Holder has written to the At-
torneys General of every state to encourage them to examine 
the collateral consequences in their states with an eye to reduc-
ing or eliminating those that are unnecessary to protect public 
safety.  One of the reasons that the Department of Justice has 
supported the NICCC is its judgment that many legislators and 
law enforcement officials have too little knowledge as to the 
overall impact of collateral consequences in their jurisdictions.
7  The Act, supra note 1, at 2.
8   ABA N.I.C.C.C, supra note 6, http://www.abacol-
lateralconsequences.org/description. (“Persons convicted of 
crime are subject to a wide variety of legal and regulatory 
sanctions and restrictions in addition to the sentence imposed 

THE COMMISSION ACCURATELY IDENTIFIED THE PROBLEMS THAT 
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tion 2(2) of the Act defines “collateral sanction” 
to mean “a penalty, disability, or disadvantage, 
however denominated, imposed on an indi-
vidual as a result of the individual’s conviction 
of an offense which applies by operation of 
law whether or not the penalty, disability or disad-
vantage is included in the judgment or sentence.”  
(Emphasis added).9

 The Act’s definition of “collateral sanc-
tion” in Section 2 confuses both collateral 
sanctions and sentencing sanctions, making 
it impossible to know where the difference 
lies.  This definition contradicts the definition 
of “collateral sanction” in the Prefatory Note 
and needs clarification.  Surely, nothing is 
more important in a model act than knowing 
precisely what it covers.  The confusion in the 
basic definition of a collateral sanction is exac-
erbated by the Comment which states that the 
definition in paragraph 2 is taken from Sec-
tion 19-1.1 of the ABA Standards for Criminal 
Justice: Collateral Sanctions and Discretion-
ary Disqualification of Convicted Persons.10  It 
turns out that the statement is not exactly 
correct.  Section 19-1.1(a) of the ABA Stan-
dards provides: “the term “collateral sanction” 
means a legal penalty, disability or disadvan-
tage, however denominated, that is imposed 
on a person automatically upon that person’s 
conviction for a felony, misdemeanor or other 
offense, even if it is not included in the sen-
tence.11  The ABA Standard is itself confus-
ing because it fails to explain how a sanction 
can be collateral if it is part of the sentence.  
The ABA Standard may implicitly say what 
the Act says explicitly.  But, the Act purports 
to deal with collateral consequences, which it 
defines in Section 1, (1) as “a collateral sanction 
or a disqualification.”12  The ABA Standards 
do not use the term “collateral consequence” 
by the court. These so- called ‘collateral consequences’ of 
conviction . . . .”).
9  The Act § 2(2).
10  Id.  § 2(2) cmt. at 8.
11  American Bar Association, ABA Standards for 
Criminal Justice: Collateral Sanctions and Discretionary Dis-
qualification of Convicted Persons, Standard 19-1.1(a) (3d ed. 
2004).
12  The Act § 2(1).

in the text of the Stan-
dards and only use it 
in the Commentary.13  
The bottom line is that 
the Act needs to clarify 
what it means by col-
lateral consequences 
and what it means by 
collateral sanctions.

Identification and Collection of Laws Re-
garding Collateral Consequences

 Section 4 of the Act states that a des-
ignated government agency or official shall 
identify all legal provisions that impose col-
lateral consequences or that authorize the 
imposition of a disqualification resulting from 
or relating to conviction for an offense.14  It 
would be difficult, if not impossible, for any 
official or agency to complete the task without 
knowing what constitutes a collateral sanction 
and whether sanctions imposed by courts as 
part of criminal judgments are direct or collat-
eral sanctions.

 Section 4(a)(4) of the Act states that in 
performing the collection task the agency of 
official “may rely on the study of this state’s 
collateral sanctions, disqualifications, and re-
lief provisions prepared by the National Insti-
tute of Justice described in Section 510 of the 
Court Security Improvement Act of 2007, Pub. 
L. 110- 177.”   The NICCC is that study.

Now that the NICCC has defined col-
lateral consequence (including collateral 
sanction) as limited to matters not imposed in 
a judgment of conviction, the Act should be 
amended so that its definitions are consistent 
with the NICCC.  Alternatively, the Act should 
be amended to specify which consequences 
not included in the NICCC definition, should 
be collected by the agency or official.

Improving Notice

13  ABA Standards for Collateral Sanctions, 
supra note 12, at 7-13.
14  The Act § 4(a)(1).
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 Section 3 provides that if a state adopts 
the Act as written, in the event of noncom-
pliance with the Act’s requirements, the 
noncompliance does not provide a basis for 
invalidating a plea, conviction, or sentence.15  
This makes little sense if, in fact, the effect of 
collateral consequences may be more devas-
tating than the penalties imposed by a court.  
Why should there be no consequences for 
failing to assure that the notice of collateral 
consequences required by Section 5 is pro-
vided to each defendant who pleads guilty or 

nolo contendere?16  There is no answer from 
the Commission, and its failure to include a 
remedy for what it regards as a fundamentally 
important notice is inconsistent with its recog-
nition of the important ramifications of collat-
eral consequences.

 The Act does not provide which gov-
ernment agency or official will give the notice 
required by Section 5, and it is unclear which 
is most likely to give effective notice.  The 
question arises as to why defense counsel 
should not be required to give the notice and 
to assure a court at the time of plea that it has 
been given, and in the case of pro se litigants 
why the court should not be required to give 
the notice.  This would ensure that there is a 
record that notice has been given.  If notice is 
not given, there should be an opportunity for 

15  Id. § 3(a)(1).
16  See id. § 5(a)-(b) (stating requirements of the des-
ignated government agency or official  and the court to give 
notice of collateral consequences in pretrial proceedings and at 
the guilty plea, respectively).

a defendant to move to withdraw a plea in cir-
cumstances where the collateral consequences 
may be more severe than the penalty imposed 
by the court at sentencing.17  ABA Standard 
14-3.2(f) for Guilty Pleas already states that 
defense counsel should advise defendants of 
the collateral consequences of conviction.18  
There is little reason why the Act should not 
impose a similar requirement. 

 In Padilla v. Kentucky, the United States 
Supreme Court recognized that it was ineffec-

tive assistance of counsel for a defense coun-
sel to fail to warn the defendant that a convic-
tion would lead to deportation where that was 
an obvious consequence of conviction.19  The 
end result was to impose a burden on defense 
counsel and to provide a remedy for a defen-
dant who was not properly advised by defense 
counsel.  The Act indicates that the drafters 

17   See id. § 5 cmt. at 17 (stating “[c]ompliance with 
this provision should be sufficiently simple, that questions 
of the consequences of non-compliance should rarely arise.  
However, the criminal justice system depends on the finality 
of judgments.  Accordingly, there is strong reason not to upset 
a plea for a technical deficiency in guilty plea procedure, and 
this is the prevailing rule”).  

Referring to failure to advise about collateral con-
sequences as a “technical deficiency” seems completely out 
of place in a document that maintains that “it has become 
increasingly difficult to avoid or mitigate the impact of col-
lateral consequences,” and that “[a]s a practical matter, in most 
jurisdictions people convicted of a crime have no hope of ever 
being able to fully discharge their debt to society.”  Id. at 4.
18  American Bar Association, ABA Standards for Crim-
inal Justice: Guilty Pleas, Standard 14-3.2(f) (3d ed. 1999). 
19  559 U.S. 356, 374 (2010).
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were aware of the Padilla decision,20 and yet 
the drafters imposed no burden on defense 
counsel to give warnings to defendants and 
provided no remedy for the failure to give 
warnings.21

       Another defect in the Act is that Section 
5(b) only requires the court to assure that the 
defendant has received notice about collateral 
consequences when the defendant seeks to 
plead guilty or nolo contendere.  In fact, de-
fendants who plead not guilty and seek to go 
to trial may have every bit as much a need to 
know about collateral consequences as those 
who plead guilty because they may not under-
stand that a plea to a different charge might 
avoid certain consequences that would result 
from a conviction at trial.  If defense counsel 
were required to give the notice to defendants 
before they pled, the court would be able to 
assure itself that the defendant’s choice to 
plead not guilty is not a result of ignorance of 
collateral consequences.  Similarly, a pro se 
defendant could be warned by the court about 
collateral consequences before entering a plea 
and could be given a chance to reconsider 
whether to request counsel in order to better 
understand the relative effects of entering a 
plea versus going to trial.

 In addition to shifting the burden of 
providing notice from some unidentified 
agency or official to defense counsel (or the 
court in the case of pro se litigants), the Act 
should be amended to improve the notice that 
is provided at the time a plea is entered.  Sec-
tion 6 of the Act provides that at sentencing or 
upon release from incarceration an individual 
should be provided the following notice: 

(1) that collateral con-
sequences may ap-
ply because of the 

20  The Act § 5 cmt. at 14.
21  It is true, as Justice Alito’s concurrence points out 
in Padilla, 559 U.S. at 375-388, that it will not always be 
clear what exactly a defense counsel should be required to tell 
a defendant.  But, as the Act suggests, there are some basic 
warnings that can and should be provided in every case.  The 
same can be said of what a court should tell a pro se litigant.

conviction;

(2) of the Internet ad-
dress of the col-
lection of laws 
published under 
Section 4(c);22

(3) that there may be 
ways to obtain relief 
from collateral con-
sequences;

(4) of contact informa-
tion for government 
or nonprofit agen-
cies, groups, or or-
ganizations, if any, 
offering assistance 
to individuals seek-
ing relief from col-
lateral consequenc-
es; and

(5) of when an indi-
vidual convicted of 
an offense may vote 
under this state’s 
law.23

Section 5 already requires notice of (1) and (2) 
at the time of a guilty plea.24  Why not require 
the other information in (3), (4), and (5) to be 
provided at the same time, and as suggested 
above, at the time of a not guilty plea as well?  
The decision whether to plead and incur one 
or more collateral consequences might be 
affected by the potential opportunities later 
to obtain relief from a consequence.  There 
may be various entities better able than a 

22  The Act § 4(c) provides that the designated govern-
ment agency of official shall publish or cause to be published 
the title and Internet address of the most recent publication of 
the collateral consequences imposed by federal law and any 
provision of federal law that may afford relief from a collateral 
consequence. 

23  The Act § 6(a).
24  Section 5 is entitled “Notice of Collateral Conse-
quences in Pretrial Proceeding and at Guilty Plea.” 
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defense lawyer or a judge to assess the future 
probability of obtaining relief and that may 
be willing, at least in some instances, to offer 
an opinion on the prospects for future relief 
before a defendant actually enters a plea.  

The Act offers no justification for hold-
ing back this information until someone has 
already been convicted or has already pled 
guilty and is about to be sentenced.  If the 
information were provided prior to entry of 
a plea, there is reason to question whether 
there would be a need to repeat it “as a part 
of sentencing” as Section 6(b) now requires. 
Section 6(c) requires that an unidentified 
agency or official must also give the same 
notice required by Section 6(a) “not more 
than [30], and, if practicable, at least [10], days 
before release.”25  This makes little sense for 
an individual who is sentenced to ten, thirty 
or sixty days in jail and has been given all the 
same information at sentencing (or as I would 
require prior to pleading).  It does make sense 
to provide notice to someone who has served 
a prison sentence of years because circum-
stances may have changed.  The Act treats all 
defendants alike regardless of how long they 
serve any form of incarceration without ex-
plaining why repetitive notice is necessary.

If one assumes that repetitive notice is 
a good thing, then the actual notice required 
by the Act is defective and, surprisingly, 
deliberately so.  The Comment to Section 6 
states:  “[t]he notice contemplated by this sec-
tion is modest.  It could be printed on a form 
issued in the ordinary course of sentencing 
or processing an individual for release.”26  
The notice required by Section 5 of the Act 

25  The Act § 6(c).
26  The Act § 6 cmt. at 19.

for those pleading guilty or nolo contendere 
requires that the individual be warned of the 
possibility of “deportation, removal, exclusion 
from admission to the United States, or denial 
of citizenship,” and these additional conse-
quences: 

• being unable to 
get or keep some li-
censes, permits, or 
jobs;

• being unable to 
get or keep benefits 
such as public hous-
ing or education;

• receiving a harsh-
er sentence if you 
are convicted of an-
other offense in the 
future;

• having the gov-
ernment take your 
property; and

• being unable to 
vote or possess a 
firearm.27

Why would anyone who believes that 
repetitive notice is necessary fail to repeat 
the information that Section 5 indicates is 
important?  The Act provides no answer, 
and certainly the reason cannot be finan-
cial.  The Comment anticipates a form that 
would be distributed to convicted and in-
carcerated defendants.  Such form certainly 
could include all the information required 
by Section 5 without increasing the cost of 
the form to any appreciable extent.

Procedural Due Process

One of the most disappointing 
aspects of the Act is Section 8, entitled 
“Decision to Disqualify.”  This section 
governs all disqualifications which Sec-

27  Id. § 5(a).
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tion 2(5) defines as “a penalty, disability, or 
disadvantage, however denominated, that 
an administrative agency, governmental 
official, or court in a civil proceeding is 
authorized, but not required, to impose 
on an individual on grounds relating to 
the individual’s conviction of an offense.”  
The Act defines “collateral sanctions” as 

the consequences that are imposed by 
operation of law without the exercise of 
discretion by an agency or official and 
distinguishes them from the discretion-
ary decisions covered by Section 8.28  The 
distinction is an important part of the Act 
as evinced by Section 7(b), which provides 
that “[a] law creating a collateral conse-
quence that is ambiguous as to whether 
it imposes a collateral sanction or autho-
rizes a disqualification must be construed 
as authorizing a disqualification.”  Having 
drawn the distinction between automatic 
and discretionary consequences, Section 8 
provides no opportunity for the convicted 
person to be heard before discretion is 
exercised.  It simply states:

In deciding 
whether to impose 
a disqualification, 
a decision-maker 
shall undertake an 
individualized as-
sessment to deter-
mine whether the 
benefit or opportu-
nity at issue should 
be denied the indi-
vidual.  In making 
that decision, the 
decision-maker may 
consider, if sub-
stantially related to 

28  Id.  § 2(2).

the benefit or op-
portunity at issue: 
the particular facts 
and circumstances 
involved in the of-
fense, and the es-
sential elements of 
the offense.  A con-

viction itself may 
not be considered 
except as having 
established the el-
ements of the of-
fense.  The deci-
sion-maker shall 
also consider other 
relevant informa-
tion, including the 
effect on third par-
ties of granting the 
benefit or oppor-
tunity and whether 
the individual has 
been granted relief 
such as an order of 
limited relief or a 
certificate of resto-
ration of rights.29

Given the importance of collateral 
consequences and the enormous impact 
they can have on an individual, the denial 
of any opportunity for the individual to be 
heard before a decision is made is strik-
ing.  The Act strangely provides that the 
decision-maker should consider “the effect 
on third parties of granting the benefit or 
opportunity”30 and completely omits any 
requirement that the decision-maker con-
sider the effect on the individual who may 
be disqualified.  At a minimum, the official 

29  Id. § 8.
30  The Act § 8.

ONE OF THE MOST DISAPPOINTING ASPECTS OF THE ACT IS  
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or agency should be required to give the in-
dividual some opportunity, preferably before 
a decision is made, to address the decision-
maker and to provide anything the individu-
al believes should be considered relevant to 
the discretionary decision.31  The individual 
should have the opportunity to address the 
impact that disqualification might have on 
everyone who could be affected by the deci-
sion whether or not to disqualify.32  

The failure of the Act to provide any 
opportunity for a convicted person to partic-
ipate in the process leading to a discretion-
ary decision is a major defect.  Even if there 
are circumstances in which a decision must 
be made so quickly that a right to be heard 
would not be practicable, the right to appeal 
a decision could be a substitute and still 
provide some opportunity for the person af-
fected by a disqualification to participate. 

The Burden of Persuasion on Relief

 Section 10(a) of the Act provides that 
an individual convicted of an offense may 
petition for an order of limited relief from 
a collateral sanction (i.e., a consequence 
automatically imposed by operation of law) 
to the sentencing court at or before sen-
tencing or to a designated board or agency 
at any time after sentencing.  Section 10 (b) 
imposes the burden on the petitioning in-
dividual to establish by a preponderance of 
the evidence that:  

(1) granting the peti-
tion will materi-
ally assist the indi-
vidual in obtaining 
or maintaining 

31  The Supreme Court has made clear that before dis-
qualifying a lawyer in a case for an alleged conflict of interest, 
a judge has a duty to inquire about the conflict.  Holloway v. 
Arkansas, 435 U.S. 475 (1978).  The inquiry is intended to 
protect the defendant, not the lawyer; the effect of a disqualifi-
cation is to deny the defendant the benefit of the lawyer he or 
she desires.  The duty of inquiry is incorporated into Fed. R. 
Crim. P. 44.
32  The Comment to Section 8, like the Act itself, makes 
no mention of a right to heard.  Id. § 6 cmt. at 21-23.

employment, edu-
cation, housing, 
public benefits, or 
occupational licens-
ing;

(2) the individual has 
substantial need for 
the relief requested 
in order to live a 
law-abiding life; 
and

(3) granting the peti-
tion would not pose 
an unreasonable 
risk to the safety 
or welfare of the 
public or any indi-
vidual.33

It makes some sense to impose the 
burden of proving (1) and (2) on the 
petitioning individual, and that burden 
should be easy to meet in most cases 
since the individual would not likely file 
a petition unless he or she believed that 
one or more collateral consequences 
was causing substantial problems re-
lated to the items specified in (1).  If the 
individual makes the showing as to (1), it 
will be automatic or virtually so that the 
individual also satisfies (2).  But, there is 
a strong argument that the burden on 
(3) should be shifted to the government.  
This is not simply because proving a 
negative is often difficult, but it is also 
because the government should be re-
quired to identify the safety issue about 
which it is concerned so that the deci-
sion-maker can consider whether there 
is a remedy short of leaving the collat-
eral sanction in full effect that would be 
adequate to protect public safety.34  

33  Id. § 10(b).
34  See, e.g., 18 U.S.C. §3142 (2008) (implicitly 
imposing upon the government the burden in many instances 
of showing that a defendant would pose a threat if released 
pending trial). See also United States v Vortis, 785 F.2d 327, 
cert. denied, 479 U.S. 841 (1986) (magistrate correctly found 
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A similar argument for shifting 
the burden can be made with respect 
to Section 11 of the Act, entitled “Cer-
tificate of Restoration of Rights.”  That 
Section provides that an individual may 
seek a certificate of restoration of rights 
after a certain period of years following 
conviction or release from confinement.  
It requires the individual to prove by a 
preponderance of the evidence that:  

(1) the individual is 
engaged in, or seek-
ing to engage in, a 
lawful occupation 
or activity, including 
employment, training, 
education, or rehabili-
tative programs, or the 
individual otherwise 
has a lawful source of 
support;

(2) the individual is not 
in violation of the 
terms of any criminal 
sentence, or that any 
failure to comply is 
justified, excused, 
involuntary, or insub-
stantial;

(3) a criminal charge is 
not pending against 
the individual; and

(4) granting the petition 
would not pose an 
unreasonable risk to 
the safety or welfare 
of the public or any 
individual.35

It seems fair to require the defendant to 
prove (1), (2), and (3), but it would make 

risk of flight by a preponderance of the evidence).  Of course, 
the statute deals with pretrial release while collateral con-
sequences affect those already convicted, but both address 
community safety.
35  The Act § 11(b).

more sense to require the government 
to prove (4).  Neither the Comment to 
Section 1036 nor the Comment to Sec-
tion 1137 contains even a discussion of 
the proper allocation of the burden of 
persuasion.  This is a glaring omission.

Another defect in the Act is that 
it contains no specification as to who 
bears the burden of persuasion with 
respect to intermediate relief, which 
relieves some but not all of the effects 
of a collateral sanction or disqualifica-
tion.  Section 11(c) states that “[a] certifi-
cate of restoration of rights must specify 
any restriction imposed and collateral 
sanction for which relief has not been 
granted under Section 13(a).”  Section 
13(a) refers to petitions filed pursuant to 
both Sections 10 and 11 and contains a 
sentence stating that “[t]he court may is-
sue an order and the [designated board 
or agency] may issue an order or certifi-
cate subject to restriction, condition, or 
additional requirement.”  This appears 
to permit some intermediate approach, 
as the Comment to the Section makes 
clear in the following language:

Section 13(a) 
allows the grant of 
conditional relief.  
For example, a Cer-
tificate of Restora-
tion of Rights could 
withhold the right 
to seek public hous-
ing in the building 
where the victim 
lives, or could con-
dition relief on par-
ticipation in a reha-
bilitative program. If 
relief is denied, re-
application can also 
be conditioned. An 
applicant could be 

36  Id. § 10 cmt. at 28-30.
37  Id. § 11 cmt. at 31-32.
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required to wait for 
a period of time to 
reapply, or to reap-
ply only after Udit-
specified rehabilita-
tion or training.38

Whose burden is it to suggest restric-
tions or conditions?  And what is the 
standard of proof?  It seems that any 
restrictions or conditions would be 
related to public safety and welfare 
concerns, which the government is 
better positioned than an individual to 
address.

Sanctions that Cannot Be Relieved

Section 12 of the Act states that 
an order of limited relief (i.e., turning a 
sanction into a disqualification) or a cer-
tificate of restoration of rights may not 
be issued to relieve collateral sanctions 
related to sex offender registration re-
quirements, certain motor vehicle sanc-
tions, or ineligibility for employment in 
various law enforcement and prosecutor 
offices.  The motor vehicle provision ap-
pears harmless as it is designed, as the 
Comment to Section 12 states, to avoid 
creating remedies that are duplicative 
or inconsistent with already available 
remedies.39  But, there is nothing in the 
Comment that explains why sex offend-
er statutes and employment opportuni-
ties require insulation from relief provi-
sions.  This is especially troublesome in 
view of the fact that some states have 
such broad definitions of sex offenses 
that they cover conduct that other states 
would regard as harmless and would 
seem prime candidates for relief from 
collateral consequences.40  

38  Id. § 13 cmt. at 35.
39  Id. § 12 cmt. at 32-33.
40  Joseph L. Lester, Off to Elba! The Legitimacy of Sex 
Offender Residence and Employment Restrictions, 40 Akron 
L. Rev. 339, 342 (2007) (“The definition of what is a sex of-
fense is set forth by statute and varies from state to state.  In 
some states the list is short, while in others the list is exten-

As for employment opportunities, 
the Comment to Section 12 is inconsis-
tent with the Act.  The Comment states 
“[n]othing in this Section prohibits 
states from permitting law enforcement 
agencies to consider hiring individuals 
with criminal records.”41  But, the Act 
makes the collateral sanctions (i.e., au-
tomatic provisions by operation of law) 
that restrict employment ineligible for 
relief, so there is no way an agency can 
hire someone who is legally barred from 
employment.

Conclusion

The Act is well intentioned and the 
Commission deserves credit for recogniz-
ing both the important impact that collateral 
consequences can have on the lives of indi-
viduals convicted of criminal acts and for em-
phasizing how great a contribution that the 
NICCC has made and will continue to make 
as legislators are called upon to revisit collat-
eral consequences.  According to the Com-
mission’s website, only Vermont has enacted 
the Uniform Act.  It is difficult to determine 
whether other states have failed to move 
forward because they have not yet recognized 
the significance of collateral consequences or 
they have found the Act to be problematic in 
at least some of the ways suggested here. 

The Commission can always act to 
improve the Act.  The first step is recogniz-
ing the problems with it.  Those problems 
include inconsistency, incompleteness, and 
questionable policy choices.  Reasonable 
minds can debate the policy choices, but in-
consistency and incompleteness are deficien-
cies that should not exist in a Uniform Act.

sive.”). 
41  The Act § 12 cmt. at 33.
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Possibilities for Evaluation and Reform:
Suggested Uses of the National Inventory of

Collateral Consequences of Conviction Database

By Jonathan Gitlen, American Bar Association, and Eric Martin, National Institute 
Justice1

Author’s Note: Findings and conclusions 
reported in this article are those of the 
authors and do not necessarily represent 
the official position or policies of the U.S. 
Department of Justice.

Introduction

Collateral consequences prohibit and restrict 
the rights, benefits, and opportunities of 
people with prior criminal convictions. Unlike 
the sanctions delivered in criminal court and 
implemented by the correctional system, 
collateral consequences are civil in nature 
and outside the traditional purview of the 
criminal justice system.2  While the number 
of convictions and laws imposing collateral 
consequences has risen dramatically in recent 

1  The authors would like to thank Angela Moore, 
Division Director, Justice Systems Research Division; Ted 
Robinson, NIJ Office of Communications; Jerome Galang, 
NICCC Fellow, American Bar Association; and Gary Shaw, 
NICCC Fellow, American Bar Association.
2  Jeremy Travis, Invisible Punishment: An Instrument 
of Social Exclusion, in Invisible Punishment: The Collateral 
Consequences of Mass Incarceration 1, 15 (Marc Mauer & 
Meda Chesney-Lind eds., 2002); Tracy Sohoni, The Effect 
of Collateral Consequence Laws on State Rates of Returns 
to Prison 21-23 (2013) (unpublished Ph.D. dissertation, 
University of Maryland) (on file with DRUM, Univ. of MD) 
available at http://hdl.handle.net/1903/14915.

years,3 we still know little about their impact 
on the offender or their effectiveness in 
preventing future crime.  What we do know, 
however, is that collateral consequences have 
the potential to touch on nearly every aspect 
of civil and social life, including key drivers 
of desistance from crime, such as gainful 
employment and pro-social relationships4.  We 
also know that not all applicable collateral 
consequences are readily apparent to the 
criminal justice system, the accused, and 
the public at the time of plea hearings 
and sentencing.5  Given current levels of 
incarceration and recidivism, we need to 
be strategic about the sanctions we impose 
to promote justice and public safety, meet 
the needs of the offender post-release, and 
encourage desistance from future crime.

We acknowledge that some collateral 
consequences are necessary for public safety.  
There is an obvious need to bar potentially 
dangerous, predatory, and violent individuals 
from using their job or residence to engage 
in further criminal activity.  Some types of 
restrictions may be theory-driven or just 
common sense.  Using the terminology 
of the popular Routine Activities Theory 
(RAT), states and localities were preventing 

3  Unif. Collateral Consequences of Conviction Act 
Prefatory Note (amended 2010) (hereinafter UCCCA).
4  See Sohoni, supra note 1, at 40-47; David Kirk, A 
Natural Experiment on Residential Change and Recidivism: 
Lessons from Hurricane Katrina, 74 Am. Soc. Rev. 484, 486 
(2009).
5  Travis, supra note 1, at 17.
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situations and environments where 
susceptible victims and motivated offenders 
may come in contact.6  Yet the effectiveness 
of such restrictions is suspect, given the 
increasing number of consequences enacted 
through various processes (legislative statute, 
regulations, and policies).  Currently, many 
judges, prosecutors, and defense counselors 
do not know what collateral consequences 
are triggered by a conviction for the offense, 
let alone how long the restriction applies 
and how it can be removed.7  Applying a 
myriad of unknown restrictions to a broad 
classification of individuals, regardless of their 
violent or predatory nature, is in and of itself 
suspect.  Therefore, the effectiveness of these 
policies must be questioned as well.  Similar 
correctional practices that applied policies 
to whole classes of offenders have been 
abandoned in favor of a more individualized 
approach.8  Yet there is no data collected on 
how these consequences are applied—let 
6  Lawrence E. Cohen & Marcus Felson, Social 
Change and Crime Rate Trends: A Routine Activity Approach, 
44 Am. Soc. Rev. 588, 589 (1979).
7  UCCCA § 4 cmt.
8  See Edward J. Latessa et al., Beyond Correctional 
Quackery—Professionalism and the Possibility of Effective 
Treatment, 66(2) Fed. Probation, 43 (2002).

alone any systematic way of knowing when 
a consequence is triggered by an offense.  
Furthermore, it becomes very difficult to 
impose the appropriate consequence to 
those who pose a danger to the public while 
providing relief from the consequence for 
those who are reentering society following a 
conviction, but are not a likely threat to the 
general public.

The public should be wary of imposing 
restrictions on a class of people when scant 
evidence exists to help guide these decisions; 
especially since so many of the restrictions 
impact key opportunities necessary to 
successful societal reentry.  Since these 
consequences are enacted separately and 
not as an integrated system to address public 
safety concerns, the combination of distinct 
consequences create a class of disadvantaged 
individuals based solely on a prior felony (or 
in some cases a misdemeanor) conviction.9  
Nevertheless, these individuals are expected 
to integrate successfully back into society post 
conviction.  Through research and program 
evaluations, the criminal justice system has 
9  Christopher Uggen et al., Citizenship, Democracy, 
and the Civic Reintegration of Criminal Offenders, 605 
Annals, AAPSS 281, 296-97 (2006).
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taken great measures to improve the methods 
of assessing risk for future offending, and 
also delivering quality supervision to the 
convicted that relies on both monitoring and 
treatment.10  We have not, however, paid equal 
attention to the role and purpose of collateral 
consequences that impact the lives and 
opportunities of the formerly convicted.

While there has been ambiguity over the exact 
number of restrictions a specific conviction 
would trigger, as well as the mechanisms 
with which they were to be applied and 
discontinued, there now exists a real-time, 
online resource that details all statutory and 
regulatory collateral consequences for all 
50 states, the federal government, and most 
federal territories.11  Thanks to a five-year 
partnership between the National Institute of 
Justice (NIJ) and the American Bar Association 
(ABA), over 44,000 separate consequences 
have been documented and catalogued 
within the National Inventory of Collateral 
Consequences of Conviction (NICCC).12  The 
NICCC is a database that attempts to collect 
and catalogue all collateral consequences 
enacted in a jurisdiction’s code of laws and 
regulations in a readily searchable online 
medium.  This database will assist numerous 
stakeholders within the criminal justice 
system—legislatures, courts, defense attorneys, 
prosecutors, judges, people with conviction 
histories, and their families—in evaluating, 
considering, and understanding the effects of 
collateral consequences.

The NICCC is the first-step in systematically 
reviewing collateral consequences to consider 
revisions such that restrictions should be 
imposed only to those who pose the greatest 
threat to specific public safety concerns.  
Understanding the breadth of collateral 
consequences is crucial to enacting reforms 

10  See D.A. Andrews et al., The Recent Past and 
Near Future of Risk and/or Need Assessment, 52(1) Crime & 
Delinquency 7, 20 (2006).
11  Am. Bar Assoc. Nat’l Inventory of the 
Collateral Consequences of Conviction, http://www.
abacollateralconsequences.org  (last visited March 26, 2015).
12  Id.

that would identify overly burdensome 
restrictions that have limited utility for public 
safety.  The NICCC is also a critical component 
of the more robust attempt at rectifying 
collateral consequences to date: the Uniform 
Collateral Consequences of Conviction Act 
(UCCCA), promulgated by the Uniform Law 
Commission.13  As opposed to leaving the 
convicted to face a number of restrictions 
enacted by multiple entities, the UCCCA 
contains provisions to inform the court and 
the accused of the collateral consequences 
that a specific conviction will entail.14  The 
UCCCA aims to provide relief from the 
conviction for purposes of reintegrating the 
convicted back into society as early as the 
sentencing phase,15 as well as to ensure that 
only legislative statutes can create a collateral 
consequence.16

The National Inventory of Collateral 
Consequences of Conviction

The UCCCA requires that states compile 
and catalogue all consequences in their 
jurisdiction to help inform the accused 
of these restrictions before a plea is 
made.17 However, the massive scope of this 
requirement limited broad adoption of the 
UCCCA.  Congress stepped in to support 
the review of collateral consequences as 
proposed by the UCCCA, and passed the 
Court Security Act of 2007, which authorized 
NIJ to commission a study that would identify 
all of the collateral consequences of a criminal 
conviction in every jurisdiction within the 
United States.18  In 2009, NIJ awarded a 
grant to the ABA Criminal Justice Section 
to compile a database that could be used 
by the public, policymakers, and criminal 
justice system stakeholders to make informed 
decisions about collateral consequences in 
their jurisdiction and to consider adoption of 

13  See generally UCCCA.
14  UCCCA § 4-6.
15  Id. at § 10.
16  Id. at § 7.
17  See id. at § 4.
18  See Court Security Improvement Act of 2007, Pub. 
L. No. 110-177, 121 Stat. 2534, § 510.
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the UCCCA.

The crafters of the UCCCA rightfully 
claimed that there needed to be a sustained 
effort to identify and compile all collateral 
consequences.  While it appeared the intent 
of the NIJ solicitation that funded the NICCC 
was to inform policymakers of the collateral 
consequences in their jurisdictions, the real-
time database also allowed for timely delivery 
of information about what the defendant will 
face both at plea hearings and sentencing—
making NICCC a vital resource.  NICCC 
provides a real-time research-to-practice 
translational interface, because under the 
UCCCA collateral consequences are identified 
and relief of particular barriers to reentry 
can occur at sentencing.19  The NICCC can 
help the accused and their counsel, the 
prosecutor, and the judge determine what 
collateral consequences are, what collateral 
consequences should be lifted, and what must 
be applied based on the unique circumstances 
of the offender in regards to promoting public 
safety.  Yet while the NICCC fulfills this key 
requirement of the uniform act and advances 
justice by providing more timely information 
to criminal justice stakeholders and the 
accused, it may also serve as an important 
tool for researching the impact of collateral 
consequences as well.  Beyond the potential 
impact of the NICCC, the database may also 
be influential beyond its original intention 
under the UCCCA.

In this article, we will discuss how the ABA 
partnered with NIJ to create the NICCC 
database, and how it may be used to study, 
consider, and evaluate collateral consequences 
and reform efforts such as the UCCCA.  We 
will then explore how collateral consequences 
may disrupt key avenues for socioeconomic 
mobility, and how this aggregate effect may 
systematically disadvantage neighborhoods 
that have disproportionately high rates 
of incarceration.  Finally, we propose a 
prospective evaluation of the UCCCA using 
the NICCC database.

19  UCCCA § 6, 10.

As previously noted, the UCCCA mandates 
that all accused be notified of the collateral 
consequences that a conviction entails.20  The 
NICCC can be a useful tool for jurisdictions 
that enact the UCCCA, but the impact of the 
NICCC is broader than solely the UCCCA. 
The ability to access an electronic and 
searchable database allows for assistance in 
researching collateral consequences as well. 
After addressing the individual application 
of the NICCC, we will discuss two potential 
research designs that could be assisted 
using the NICCC. One is an analysis of the 
neighborhood-level impact of collateral 
consequences in terms of the employment 
opportunities of its residents and another is a 
prospective evaluation of the UCCCA.

Utility of the NICCC Database

The NICCC represents the first effort on the 
part of NIJ to assist in the compiling of an 
open, online data source that fills a direct 
informational need for the field.  Two ideals 
the criminal justice system consistently seeks 
to achieve are increased transparency and 
efficiency.  With the NICCC database, NIJ has 
provided a resource the promotes both ideals, 
by providing timely information not only to 
NIJ’s typical constituencies of policymakers, 
practitioners, and the accused, but also to any 
interested member of the public, especially 
those with a criminal conviction.  But, online, 
real-time databases are a different and 
perhaps emerging NIJ can fulfill its mission to 
support state, local, and tribal criminal justice 
agencies with research and development.21  
While NIJ constantly explores new ways to 
inform the criminal justice system with sound 
and rigorous research through dissemination 
and translation, the NICCC can be directly 
translated into practice by any judge that 
accesses the database.

20  Id. at § 5.
21  See e.g., National Institute of Justice, Mission, http://
nij.gov/about/Pages/welcome.aspx (last visited March 26, 
2015).
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In a sense, the NICCC represents a direct 
translation of research to practice: moving 
beyond applied research to filling an 
informational void—it was previously 
unknown how many collateral consequences 
are triggered by a conviction, how they were 
applied, and how they may be relieved—that 
inhibited the enactment of comprehensive 
policy.  The exact impact of NICCC has yet to 
be realized; but if it successfully aids in the 
widespread implementation of the UCCCA 
or is used by researchers to study collateral 
consequences, it may be influential to NIJ in 
considering the development of additional 
informational databases.  Consequently, it is 
incredibly important that initially all visitors 
to the website and users of the database 
provide feedback—what aspects are helpful, 
what improvements would make the database 
more accessible, etc.  By the end of the award 
period, the ABA will create a final report 
that will examine this information and based 
on web data and statistics, be able to have 
a preliminary sense of the response to the 
database from the field.

Evaluating Individual Collateral 
Consequences

Collateral consequences pose major obstacles 
to re-integration and reentry of convicted 
persons, and general recidivism.22  While many 
collateral consequences protect legitimate 
public interests (i.e., public safety concerns), 
others may be so broadly constructed or 
perpetually imposed that they become 
punitive in application and negative in societal 
effect—increasing social costs and recidivism 
rates.  For instance, approximately 78 percent 
of all collateral consequences (34,387 of 
44,103) relate to employment, professional 
licensure, and business licensure. Until 
recently, the ability to evaluate the effects of 
collateral consequences has been very limited. 
The NICCC database presents a unique 
opportunity to study the effects of collateral 

22  See generally Gabriel J. Chin, The New Civil Death: 
Rethinking Punishment in an Era of Mass Conviction, 160 U. 
Pa. L. Rev. 1789 (2012).

consequences on a state, federal, and nation-
wide level to encourage appropriate reform 
efforts.

The strength of the NICCC database comes 
from a systemic approach to coding and 
identifying collateral consequences across 
jurisdictions. For purposes of constant 
and consistent identification of collateral 
consequences, the NICCC project uses the 
definition of a collateral consequence as 
provided in the Court Security Act:

(d) DEFINITIONS.—In 
this section: 

(1) COLLATERAL 
C O N S E Q U E N C E . —
The term ‘‘collateral 
consequence’’ means 
a collateral sanction 
or a disqualification. 
(2) COLLATERAL 
SANCTION.—The term 
‘‘collateral sanction’’—

(A) means a penalty, 
disability, or 
disadvantage, however 
denominated, that is 
imposed by law as a 
result of an individual’s 
conviction for a felony, 
misdemeanor, or other 
offense, but not as part 
of the judgment of the 
court; and 

(B) does not include a 
term of imprisonment, 
probation, parole, 
supervised release, fine, 
assessment, forfeiture, 
restitution, or the 
costs of prosecution. 
(3) DISQUALIFICATION.—
The term 
‘‘ d i s q u a l i f i c a t i o n ’’ 
means 

a penalty, disability, or 
disadvantage, however 
denominated, that an 
administrative agency, 
official, or a court in 
a civil proceeding is 
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authorized, but not 
required, to impose on 
an individual convicted 
of a felony, misdemeanor, 
or other offense on 
grounds relating to the 
conviction. 23

Some critics identify the focus on legally 
mandated sanctions or disqualifications as 
minimizing the social and personal effects 
of a criminal conviction, which may also 
be considered a “collateral consequence” 
of a criminal conviction.24  However, for the 
purposes of the NICCC database, where 
the emphasis must be searchable legislative 
activity, this definition permits consistent 
identification of a collateral consequence.

The definition highlights some fundamental 
ways in which collateral consequences may 
be categorized, certainly for identification 
purposes, but likely for further research based 
upon legislature-enacted consequences.  
Two distinctions suggested by the definition 
reveal a difference between “sanctions” 
and “disqualifications.”  The former is 
automatically imposed by force-of-law and 
the latter is imposed at the discretion of a 
government stakeholder.  Here, there exists 
a difference in how the consequence is 
imposed, and in who imposes the collateral 
consequence.  Another crucial element that 
distinguishes collateral consequences from 
more conventional penalties in the criminal 
justice system is that separate authority or 
action from the original criminal proceeding 
is required.25  These differences serve to 
23  Court Security Improvement Act of 2007, Pub. L. 
No. 110-177, 121 Stat. 2534, § 510 (2008).
24  Cf. Michael Pinard, An Integrated Perspective on 
the Collateral Consequences of Criminal Convictions and 
Reentry Issues Faced by Formerly Incarcerated Individuals, 
86 B.U.L. Rev. 623 (2006); Adina M. Thompson et al., After 
Exoneration: An Investigation of Stigma and Wrongfully 
Convicted Persons, 75 Alb. L. Rev. 1373 (2011-12) 
(discussing stigma associated with a conviction history).
25  See Colleen F. Shanahan, Significant Entanglements: 
A Framework for the Civil Consequences of Criminal 
Convictions, 49 Am. Crim. L. Rev. 1387, 1403 (2012) (noting 
overlaps between penalties and sanctions—specifically 

highlight that idiosyncratic variation in 
statutory construction across jurisdictions will 
necessarily create differences among these 
jurisdictions.  Nevertheless, it also suggests 
that cross-jurisdictional comparisons may be 
possible as a result of the consistency of the 
NICCC database across jurisdictions.

Future research could benefit from consulting 
the NICCC Coding Manual. There are 
definitional and project-identification 
choices that represent important limitations 
on future research based on the NICCC 
database.  One of the important limitations 
was an early project decision to exclude laws 
that are triggered by “good moral character” 
requirements that did not include a specific 
criminal behavior element.  This difficult 
decision was ultimately made to limit the 
database only to collateral consequences that 
absolutely complied with the Court Security 
Act definition.  Other limitations may occur 
with respect to triggering offenses, such as 
collateral consequences triggered by “crimes 
of moral turpitude,” which do not have 
consistent interpretation among jurisdictions.  
Despite these limitations, the NICCC database 
remains an incredibly useful tool that can 
help develop the backbone for future research 
projects, however subsequently constructed, 
to consider collateral consequences and their 
effects.

Complaints regarding collateral consequences 
typically focus on three characteristics of 
laws that impose collateral consequences and 
three discrete components of the application 
of those collateral consequences. Hallmarks 
of inappropriate collateral consequences are 
those in which (1) the disqualifying crime is 
not related to the right or benefit deprived26, 
(2) the term of deprivation is indefinite27, 
and (3) the imposition of the deprivation is 

deportation, which suggests an evolution in how collateral 
consequences are viewed).
26  E.g., David J. Norman, Stymied by the Stigma of a 
Criminal Conviction: Connecticut and the Struggle to Relieve 
Collateral Consequences, 31 Quinnipiac L. Rev. 985, 996-98 
(2013).
27  E.g., id.
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automatic28.  What underlie these complaints 
is that they are inherently unfair.

The NICCC database provides figures related 
to these problems.  Almost 20,000 collateral 
consequences are triggered by any offense, 
felony, or misdemeanor, which suggests that 
approximately 44 percent of all collateral 
consequences may suffer from the lack of 
relationship between the crime convicted 
and the opportunity deprived.  Over 31,000 
collateral consequences (approximately 
71 percent) may last indefinitely or for an 
unspecified term.  Approximately 50 percent 
of all collateral consequences require 
imposition of a collateral consequence by 
operation of law with more than 22,000 
automatically imposed by statute or regulation.

Compounding the unfairness in construction 
of some collateral consequences is the 
manner of imposition.  First, notification 
of the potential adverse result of a criminal 
conviction is typically lacking.29  Second, relief 
is rarely an effective remedy.30  Third, even in 
situations where discretion is granted by law, 
it is rarely exercised in practice.31

Most efforts at reform focus on these 
deficiencies and attempt to remedy these 
problems with some combination of seven 
approaches:

1. Create or expand expungement and 
sealing remedies.

2. Issue certificates of recovery/relief.

28  E.g., Nora V. Demleitner, Preventing Internal 
Exile: The Need for Restrictions on Collateral Sentencing 
Consequences, 11 Stan. L. & Pol’y Rev. 153, 154 (1999).
29  Jenny Roberts, Ignorance Is Effectively Bliss: 
Collateral Consequences, Silence, and Misinformation in the 
Guilty-Plea Process, 95 Iowa L. Rev. 119, 178-79 (2009).
30  Margaret Colgate Love, Paying Their Debt to 
Society: Forgiveness, Redemption, and the Uniform Collateral 
Consequences of Conviction Act, 54 How. L.J. 754, 774-79 
(2011).
31  See Kimberly R. Mossoney & Cara A. Roecker, 
Ohio Collateral Consequences Project: Executive Summary, 
36 U. Tol. L. Rev. 611, 618 (2005); Michael Pinard & 
Anthony C. Thompson, Offender Reentry and the Collateral 
Consequences of Criminal Convictions: An Introduction, 30 
N.Y.U. Rev. L. & Soc. Change 585, 594 (2006).

3. Allow for offense downgrades.
4. Build relief into the criminal justice 

system.
5. Ameliorate employment-related 

collateral consequences.
6. Improve access to information.
7. Mitigate specific collateral 

consequences.32

The most comprehensive of these 
efforts at reform is the UCCCA, drafted 
and promulgated by the Uniform Law 
Commission.

The UCCCA is comprised of 18 sections that 
taken together attempt to fix the problems of 
collateral consequences facing people with 
convictions in a framework that is politically 
defensible.  The key provisions address notice, 
authorization, disqualification standards, 
effects of relief generally, and specific 
relief.33  Some writers have identified several 
deficiencies with the Act,34 and notably, the 
only state to adopt the UCCCA is Vermont.35

Broadly speaking, there are two basic study 
models to evaluate collateral consequences: 
the first being an examination of each law 
and regulation that imposes a collateral 
consequence and measured against an 
acceptable rubric; the second, a multi-year 
study to determine the potential impact of 
collateral consequences (and reform measures) 
on a state- or nation-wide level. The NICCC 
database can be used to conduct this research 
and allows the possibility of cross-jurisdiction 

32  Ram Subramanian et al., Relief in Sight? States 
Rethink the Collateral Consequences of Criminal Conviction, 
2009-2014, 2014 Vera Inst. Just., Ctr. on Sentencing and Corr. 
11, 15.
33  Uniform Law Commission, Collateral Consequences 
of Conviction Act Summary, http://www.uniformlaws.org/
ActSummary.aspx?title=Collateral%20Consequences%20
of%20Conviction%20Act (last visited Mar. 25, 2015).
34  See Stephen A. Saltzburg, Amending the Uniform 
Collateral Consequence of Conviction Act, Crim. L. Prac., 
Summer 2015, at 33-34. 
35  Uniform Law Commission, http://www.uniformlaws.
org/Act.aspx?title=Collateral%20Consequences%20of%20
Conviction%20Act (last visited Mar. 25, 2015).
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comparison. What follows are preliminary 
suggestions and limited examples applying 
these propositions.

Suggested Methods for Evaluating Specific 
Statutes and Regulations that Impose 
Collateral Consequences

Many collateral consequences appropriately 
and justifiably protect the public.  However, 
these laws and regulations, even passed 
with the best of intentions, may be unfair 
in construction.  Jurisdictions looking to 
evaluate its use of collateral consequences 
should examine each consequence and ask the 
following questions:

(1) Is there a justifiable relationship 
between the crime committed and the 
restricted benefit?

(2) Is the period of disqualification 
appropriate for the crime and the 
restricted benefit?

(3) Is the benefit and potential harm 
so great as to justify mandatory 
imposition? 

(4) Is specific relief available?

Special care and attention should be given 
to laws and regulations that apply to benefits 
related to basic needs, for example, housing 
subsidies, food stamps, and similar social 
welfare programs.  Revising laws based upon 
this sort of review would begin a process to 
alleviate some of the problems facing those 
with a conviction history.

Obviously, there are additional factors 
to consider when examining the state of 
collateral consequences within a specific 
jurisdiction, such as determining the 
availability and effectiveness of relief 
provisions provided by law.  Studies 
related to the manner of imposition of the 
disqualification may be undertaken, for 
example, by determining the likelihood that 
discretion, though granted by law, is exercised, 
or the treatment of people with convictions by 
private employers.

Use of NICCC in Research on Impact of 
Collateral Consequences

As discussed above, two major problems with 
collateral consequences were that there was 
little way of knowing all the consequences 
that accompany a specific conviction and the 
lack of research examining how collateral 
consequences impact offenders and promote 
public safety.  While the partnership between 
NIJ and the ABA aims to meet the critical 
need for policymakers and criminal justice 
practitioners to act on and implement 
key provisions of the UCCCA, the NICCC 
database of collateral consequences also 
provides a unique tool for the research 
community and policy think-tanks to assess 
the impact of collateral consequences, and 
provide baseline data for a prospective 
evaluation of the UCCCA.

As collateral consequences represent a 
hidden form of punishment, until recently 
it has been difficult to assess the impact of 
these consequences on offenders and the 
larger community.36  One notable attempt 
to empirically assess the impact of collateral 
consequences on offender reentry was Dr. 
Tracy Sohoni’s NIJ-funded dissertation 
that examined different categories of 
collateral consequences’ impact on state-
level recidivism.  While the findings from 
her exploratory analysis were mixed, she 
acknowledged that her data may have been 
limited as it only captured the number of 
collateral consequence enacted by statute.37  
Dr. Sohoni relied on an analysis of state laws 
regarding collateral consequences from the 
Legal Action Center. While this served as 
a valuable resource for the analysis of the 
effect of collateral consequences, it was not 
an exhaustive catalogue of the amount of 
collateral consequences contained within 
statutes, regulations, and rules.38  As the ABA’s 
effort to catalogue all state-level collateral 
36  Sohoni, supra note 2, at 21-23.
37  Id. at 136.
38  Id. at 53-54.
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consequences was underway at the time 
Dr. Sohoni was finishing her dissertation39, 
this more exhaustive database was not yet 
available.

Research on Local Impact of Collateral 
Consequences 

Following Dr. Sohoni’s recommendations to 
examine local implementation of these laws,40 
researchers could use the NICCC database to 
look at individual restrictions on particular 
career licensures, certifications, and residency 
prohibitions.  Researchers can also interview 
members of licensure and certification boards, 
local employers, and housing authorities 

to see if they are aware of the collateral 
consequences that apply to their domains, 
and how these restrictions are implemented.41  
Since criminal justice practitioners may 
not know of all the consequences that a 
conviction entails, it is not clear that civil 
39  Id. at 53.
40  Id. at 136.
41  See Norman, supra note 25, at 992-1005.

authorities and employers know all of the 
pertinent restrictions related to collateral 
consequences, or when new consequences are 
added or existing consequences are changed 
or removed.

Looking at the community—and 
neighborhood—level impact of collateral 
consequences may help better reveal their 
cumulative impact.  Collateral consequences 
may interact to create a class of former 
offenders set apart from others in the 
community.42  If this is the case, it will likely 
be more apparent at the local level.  Given 
that incarceration rates fall disproportionately 
on different communities— especially 
minority communities43—it follows that these 

consequences will be applied 
disproportionately as well.  
Thus collateral consequences 
will not only interfere with an 
offender’s ability to reenter 
the community, but also the 
social capital of neighborhoods 
where incarceration is 
common.44

Researchers can conduct 
community surveys in 
neighborhoods to assess 
criminal histories, examine 
employment practices and 
opportunities available to 
residents.  This type of analysis 
could follow a design similar 
to the Project on Human 
Development in Chicago 
Neighborhoods. Instrumental 
to this study would be 
community corrections 
practitioners, who often have 

42  See Travis, supra note 2; Uggen, supra note 9; 
Sohoni, supra note 2.
43  See Jeffrey Fagan et al., Reciprocal Effects of Crime 
and Incarceration in New York City Neighborhoods, 30 
Fordham Urb. L.J. 1551 (2002); Diana Rose & Todd Clear, 
Incarceration, Reentry, and Social Capital: Social Networks 
in the Balance (2002) (paper prepared for “From Prison to 
Home” Conference, U.S. Department of Health and Human 
Services).
44  Rose, supra note 43.
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an intimate knowledge of the opportunities 
available to formerly convicted residents 
within their jurisdiction.  While the NICCC 
may have limited use in this type of study, 
a more robust analysis of neighborhood 
characteristics and collateral consequences in 
metropolitan areas that border or encompass 
two or more state boundaries can leverage 
the NICCC as a way to compare not only 
the consequences in various jurisdictions, 
but also the implementation and impact on 
neighboring urban jurisdictions.

Potential for a Prospective Evaluation of the 
UCCCA

As noted by Dr. Sohoni, a state-level 
analysis examining the impact of collateral 
consequences may be limited.45  There is, 
however, the potential for a more robust 
and dynamic natural experiment as states 
adopt the UCCCA.  We discussed earlier 
that criminal law practitioners and the 
accused benefit from the NICCC by its 
real-time information for reentry relief of 
collateral consequences under the UCCCA.  
The UCCCA is based on the premise that 
these unknown consequences represent a 
largely hidden disadvantage to the accused 
and may inhibit reentry.46  If the UCCCA is 
effective, then there should be evidence that 
it promotes reentry in its jurisdictions.  This 
could be assessed by matching offenders in 
states that have adopted the UCCCA against 
those in states that have not, and then evaluate 
their reentry opportunities and recidivism 
rates.

For instance, since the State of Vermont 
has passed the UCCCA, the NICCC can 
provide a platform from which to launch a 
prospective evaluation of the UCCCA. The 
NICCC provides a real-time database of all 
statutes, regulations, and rules containing 
collateral consequences. A researcher 
conducting a prospective study can download 

45  Sohoni, supra note 2, at 136.
46  See Uggen, supra note 9.

NICCC data to create waves of longitudinal 
data prior to UCCCA adoption, during 
UCCCA implementation, and following full 
implementation.  At the time of this writing, 
Maryland, New York, and the U.S. Virgin 
Islands are considering passing the UCCCA.47  
The ABA has already coded and compiled all 
the collateral consequences for these states 
and any other comparison states researchers 
may wish to select.  Since the NICCC 
represents a near exhaustive list of all statutes 
and regulations at the state level at the time 
the database is queried, researchers could use 
the NICCC to see the collateral consequences 
prior to passing the UCCCA and those 
that remain after full implementation.  Of 
particular attention would be regulations 
that were not replaced by statute, what would 
remain would be to monitor implementation 
in these states and track relevant outcomes.

Researchers could also conduct field visits 
to see how the UCCCA is being applied in 
the courtroom and to what extent judges are 
providing relief for certain consequences 
that may inhibit reentry.  Particular attention 
should be paid to the basis of those relief 
decisions, and to see if they comply with the 
principles of Risk-Need-Responsivity.

Furthermore, the NIJ-funded NICCC can be 
paired with other Office of Justice Programs 
(OJP) data such as incarceration rates, 
probation, and parole data (following Sohoni 
2013), and expenditures for the criminal justice 
system from the Bureau of Justice Statistics 
(BJS). By analyzing expenditures, researchers 
can determine if the UCCCA can diffuse 
policy benefits to other social service areas 
by facilitating some justice reinvestment.  In 
other words, potential cost benefits may be 
estimated based on any possible reductions 
in recidivism (if any) that the researchers 
may find.  Since these datasets exist and are 
publicly available, researchers would need 
only to collect the qualitative data mentioned 
above and assess outcomes for offenders who 
were provided relief under the UCCCA. 

47  Uniform Law Commission, supra note 35.
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It is important that the effectiveness of the 
UCCCA be assessed.  If deemed successful, 
this would provide further evidence regarding 
the facilitators of desistance as researchers 
would have a natural experiment evaluating 
the impact of removing some barriers to 
reentry for certain offenders while retaining 
those barriers on a matched group of 
offenders.

Conclusion

In this article, we have discussed collateral 
consequences as a separate and often 
unclear form of punishment for offenders 
that may prohibit key reentry vehicles.  We 
then introduced the ABA and NIJ’s NICCC, 
and illustrated its use for policymakers and 
practitioners in understanding how collateral 
consequences impact offenders, both on a 
case-by-case basis and in their jurisdiction. 
Finally, we have shown how this database may 
prove to be a valuable resource for researchers 
who are seeking to determine the impact of 
collateral consequences and the passing of the 
UCCCA.

The NICCC was mandated by Congress to 
fill a key information gap that would need 
to be addressed if states were to consider 
passing the UCCCA. But, as we have shown, 
the NICCC is a viable resource for all criminal 
justice stakeholders and the accused in 
any state—regardless of its adoption of the 
UCCCA. We also explored the potential 
benefits of the NICCC to the research 
community.

It is hoped that the NICCC will prove to be a 
valuable resource for policymakers to consider 
reforms, such as the Uniform Act, and may 
assist researchers as they began to explore this 
long overlooked area of criminal sanctions.  
But at the very least, the NICCC will be there 
to help ensure the accused in any state or 
territory understand the full ramifications of 
their potential conviction, and that all criminal 
stakeholders can work towards a just and 

appropriate outcome.
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Abstract

 Records of juvenile offenses are to 
be kept confidential in order to give youth a 
meaningful chance at rehabilitation.  But such 
records can follow an individual into adult-
hood, thus creating barriers to success.  Many 
youth are unaware that juvenile records carry 
long-term consequences and that expunge-
ment or sealing mechanisms, when available, 
are typically not automatic.  Consequently, 
youth must be advised that their records 
can affect their futures and that they should 
seek expungement.  Meaningful notification 
includes notifying the youth about the pro-
cedure at a time when he or she can start the 
process.  The majority of states do not have a 
mechanism for notifying youth of their seal-
ing or expungement rights.  In order for youth 
to fully benefit from notification, notice must 

1 Much of this article is excerpted from Riya Saha 
Shah, Lauren Fine, & Jamie Gullen, Juvenile Records: A 
National Review of State Laws on Confidentiality, Sealing and 
Expungement, Juv Law Centr. (2014), http://juvenilerecords.
jlc.org/juvenilerecords/documents/publications/national-
review.pdf.  
2 Riya Saha Shah is a staff attorney at Juvenile Law 
Center and the primary author of Shah et al., supra note 1 and 
Riya Saha Shah et al, Failed Policies, Forfeited Futures: A 
Nationwide Scorecard on Juvenile Records, Juv. Law Centr. 
(2014), available at https://chronicleofsocialchange.org/
xpanel/wp-content/uploads/2014/11/Failed_Policies_Forfeit-
ed_Futures_A_Nationwide_Scorecard_on_Juvenile_Records.
pdf.
3 Lourdes M. Rosado is Associate Director of Juvenile 
Law Center and Co-chair of the Children’s Rights Litigation 
Committee of the Litigation Section of the American Bar As-
sociation.  

include the availability of expungement, the 
process for obtaining expungement, and the 
youth’s individual eligibility for expungement.  
While this information is most often shared at 
the time of case closure, it is most helpful to 
the youth at the time he is eligible to apply for 
expungement.  This article provides an over-
view of American Bar Association standards 
and existing laws regarding juvenile record 
expungement and notification of these rights 
and eligibility, as well as policy recommenda-
tions and model legislation.  

Introduction and Overview

A central tenet of the American ju-
venile justice system is that youth should 
be spared the stigma of being branded as 
criminals.4  Records of juvenile offenses are 
to be kept confidential in order to give youth 
a meaningful chance at rehabilitation.5  But 
today, records of juvenile court involvement 
can follow an individual into adulthood, thus 
creating barriers to success.  Since the 1990s, 
a growing number of states have eliminated 
earlier practices designed to protect confi-
dentiality, such as limiting access to juvenile 

4  Office of Juvenile Justice & Delinquency Prevention, 
Juvenile Justice Reform Initiatives in the States: 1994-1996, at 
36 (1997), https://www.ncjrs.gov/pdffiles/reform.pdf.
5 Id.; see also Smith v. Daily Mail Publ’g Co., 443 U.S. 
97, 107 (1979) (Rehnquist, J., concurring) (“It is a hallmark of 
our juvenile justice system in the United States that virtually 
from its inception at the end of the last century its proceedings 
have been conducted outside of the public’s full gaze and the 
youths brought before our juvenile courts have been shielded 
from publicity.”).

Overcoming Obstacles to Success:  
Notifying Youth of Their Juvenile Record  

Expungement Rights and Eligibility

by Riya Saha Shah and Lourdes M. Rosado1 
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records and closing juvenile court hearings to 
the public.6  This is an alarming development 
given that juvenile arrests and court records 
can be just as damaging to an individual as re-
cords of adult criminal justice system involve-
ment.7   As The New York Times editorial board 
recently pointed out, “because some juvenile 
court records remain open to the public when 
they should have been sealed or expunged, 
these young people can be denied jobs, hous-
ing and even admission to college.”8

While public access to juvenile de-
linquency records and proceedings has in-
creased, a countervailing trend is to provide 
for the sealing or expungement9 of such 
records once the youth’s case is discharged.  
The 1960s and 1970s saw “virtually nation-
wide enactment of expungement statutes.”10  
Indeed, the juvenile court’s central goal of 
rehabilitation provided the framework for 
these expungement statutes.11  Policymakers 
recognized that absent special protections, 

6 See Katherine Hunt Federle & Paul Skendelas, Think-
ing Like a Child: Legal Implications of Recent Developments 
in Brain Research for Juvenile Offenders, Law, Mind and 
Brain 199, 208 (Michael Freeman & Oliver R. Goodenough, 
eds., 2009).  
7  See generally Robert Shepherd, Collateral Conse-
quences of Juvenile Proceedings: Part II, 15 Crim. Just.  no. 3, 
at 41 (2000);  see also ABA Resolution on Reducing Collateral 
Consequences of Juvenile Delinquency Adjudications, ABA 
H.D. Res. 102A (adopted Feb. 8-9, 2010) (demonstrating that 
The American Bar Association has urged employers and edu-
cational institutions not to consider juvenile adjudications on 
applications).
8  Editorial, Second Chances for Teen Offenders, N.Y. 
Times, Nov. 16, 2014, at A24. 
9  In this article, the terms “seal” and “sealing” mean 
to close the records from public view so that they cannot be 
examined by any individual, except by court order.  The terms 
“expunge” and “expungement” mean to physically destroy the 
records, and in the case of electronic records, to delete them; 
the legal effect of which is that the record never existed.  
10  Carlton J. Snow, Expungement and Employment 
Law: The Conflict Between an Employer’s Need to Know 
About Juvenile Misdeeds and an Employee’s Need to Keep 
Them Secret, 41 Wash. U. J. Urb. & Contemp. L. 3, 19 (1992).
11  See T. Markus Funk, A Mere Youthful Indiscretion? 
Reexamining the Policy of Expunging Juvenile Delinquency 
Records, 29 U. Mich. J.L. Reform 885, 901 (1996) (“[T]he 
present-day ideal of rehabilitation . . . provides the foundation 
for expungement.”).

a juvenile record would “act like a symbolic 
millstone around a youngster’s neck.”12 They 
created avenues for expungement to enable 
children to “enter adulthood without the 
stigma of a criminal conviction”; a youth could 
“avoid an eternal blot on [the] youth’s record 
because of an immature, impulsive act.”13  In 
twenty-five states and the District of Colum-
bia, both juvenile court records and law en-
forcement records are eligible for sealing or 
expungement.14  However, the efficacy of these 
statutes is limited in states that do not pro-
vide for automatic sealing and expungement.  
Youth must be proactive in seeking sealment 
and expungement of their records, which are 
processes that sometimes requires assistance 
of counsel and the payment of fees.15 

12  Snow, supra note 10 at 18.
13  Snow, supra note 10 at 16.
14  Alabama (Ala. Code § 12-15-137 (1975)); Con-
necticut (Conn. Gen. Stat. Ann. § 46b-146 (West 
2012)); Washington, DC (D.C. Code § 16-2331(h)(5) 
(2012)); Florida (Fla. Stat. Ann. §§ 943.045(16) (West 2013), 
943.0515(1)(a) (West 2007), 985.045(1) (West 2014)); Idaho 
(Idaho Code Ann. § 20-525A (2012)); Illinois (705 Ill. Comp. 
Stat. 405/5-915 (2015), 405/1-9 (2014)); Indiana (Ind. Code 
Ann. § 31-39-1-1 to -2 (2014),  31-39-8-1 to -7 (2015)); 
Kansas (Kan. Stat. Ann. § 38-2312 (2014)); Kentucky (Ky. 
Rev. Stat. Ann. § 610.330 (West 2008)); Louisiana (La. Child. 
Code Ann. art. 917 to 918, 920 to 922 (2014)); Maryland 
(Md. Code Ann., Crim. Proc. §§ 10-101-109 (West 2015)); 
Missouri (Mo. Rev. Stat. §§ 211.319(3) (2007), 211.321 
(2004), 311.326 (2009), 610.122 to 610.125 (2014)); New 
Jersey (N.J. Stat. Ann. §§ 2C:52-1 (West 1979), -2 (West 
2013), -3 (West 1981), -4.1 (West 2010), -5 (West 1987); In 
re J.B., 426 N.J. Super. 496 (N.J. Super. Ct. App. Div. 2012)); 
New Mexico (N.M. Stat. Ann. § 32A-2-26 (2009)); North 
Carolina (N.C. Gen. Stat. §§ 15A-151 (2013), 7B-2102 
(2007), 7B-3200(h) (2001), 7B-3201 (1999)); North Da-
kota (N.D. Cent. Code, §§ 27-20-54 (2011)); Oklaho-
ma (Okla. Stat. tit. 22, § 18, Okla. Stat. tit. 10A, §§ 2-6-102, 
2-6-109 (2014)); Oregon (Or. Rev. Stat. §§ 419A.250(6) 
(2011), .260(1) (b)(A), .260(1)(d), .262 (2014)); Pennsylvania 
(18 Pa. Cons. Stat. Ann. § 9123 (West 2014)); Rhode Island 
(R.I. Gen. Laws § 12-1.3-2 (2014)); Texas (Tex. Fam. Code 
Ann. §§ 58.003 (2013), .006 (1996)); Utah (Utah R. Juv. P. 56, 
Utah Code Ann. §§ 77-40-102(8) (West 2014), 78A-6-1104 
(West 2012), 78A-6-1105 (West 2009)); Vermont (Vt. Stat. 
Ann. tit. 33, § 5119 (2011)); Washington (Wash. Rev. Code 
Ann. §§ 13.50.050, .150, .260, .270 (West 2014); WA. GR. 
15); West Virginia (W. Va. Code R. § 49-5-18 (2013)); Wyo-
ming (Wyo. Stat. Ann. §§ 7-13-1401 (2005), 14-6-241 (2000))
15  See Shah et al., supra note 1 at 44–45.
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As the developmental differences 
between youth and adults have moved front 
and center in the national dialogue, there is 
renewed interest in providing greater protec-
tion to young people by limiting access to 
juvenile delinquency records.  For example, in 
2010, the American Bar Association adopted a 
policy16 addressing the collateral consequenc-
es facing individuals adjudicated delinquent:

Laws, rules, regulations and poli-
cies that require disclosure of 
juvenile adjudications can lead 
to numerous individuals being 
denied opportunities as an adult 
based upon a mistake(s) made 
when they were a child. The ABA 
recognizes the language used by 
the United States Supreme Court 
in Roper v. Simmons, 543 U.S. 551, 
that children are different than 
adults because: “[A] lack of ma-
turity and an underdeveloped 

16 See ABA Standing Comm. on Legal Aid & In-
digent Defendants et al., Am. Bar Ass’n, Re-
port to the House of  Delegates. (2010) [hereinafter Report 
to ABA] available at http://www.americanbar.org/content/
dam/aba/publishing/criminal_justice_section_newsletter/
crimjust_policy_midyear2010_102a.authcheckdam.pdf.  This 
policy is consistent with the ABA’s former efforts to keep 
juvenile records confidential and offer more opportunities 
for juvenile record expungement. Several years before this 
policy was adopted, the ABA adopted juvenile justice stan-
dards that provided, in part, that “[a]ccess to and the use of 
juvenile records should be strictly controlled to limit the risk 
that disclosure will result in the misuse or misinterpretation 
of information, the unnecessary denial of opportunities and 
benefits to juveniles, or an interference with the purposes of 
official intervention.”  IJA-ABA Joint Comm’n on Juvenile 
Justice Standards, Standards Relating to Juvenile Records and 
Information Services, 15.1-15.8 (1980) [hereinafter Records 
Standards].  See also infra Part I.  Moreover, acknowledg-
ing the barriers a juvenile or criminal record creates to 
employment, cities and counties in twenty-five states have 
implemented “ban-the-box” initiatives prohibiting employers 
from asking about an adjudication or conviction prior to the 
candidate demonstrating his or her qualifications for the job.  
See Nat’l Empl’t Law Project, Ban the Box Resource Guide 
(2015), http://www.nelp.org/page/-/SCLP/Ban-the-Box-Fair-
Chance-State-and-Local-Guide.pdf?nocdn=1. And the Equal 
Employment Opportunity Coalition (EEOC) has issued guid-
ance on the limited use of records in assessing candidates and 
several states have followed suit by enacting laws that prevent 
employers from considering juvenile records.

sense of responsibility are found 
in youth more often than in 
adults and are more understand-
able among the young. These 
qualities often result in impetu-
ous and ill-considered actions 
and decisions.” Therefore, the 
ABA is recommending that the 
collateral consequences of com-
mitting a crime as a youth be se-
verely reduced by reducing bar-
riers to education and vocational 
opportunities because of a juve-
nile incident. Furthermore there 
should be limited exceptions that 
only exist when the incident is 
directly relevant to the position 
sought or a concern of a school.17

As discussed in Part I infra, the Ameri-
can Bar Association has long supported ef-
forts to protect the confidentiality of juvenile 
records so that young offenders can rebuild 
their lives.  Similarly, The New York Times edi-
torial board asserts that “[t]he fact that most 
juvenile offenders never presented a threat 
to public safety and have no further contact 
with the law after they become adults argues 
strongly for sealing or expunging records so 
that young offenders are not permanently im-
paired by their youthful transgressions.”18

The mere existence of sealing and ex-
pungement statutes is not enough.  For seal-
ing and expungement statutes to be optimally 
effective, youth must be informed about their 
rights to keep their records out of the public 
eye.  However, as described in Part II infra, 
majority of state laws do not require that an 
individual or entity timely notify the youth 
when they are eligible for record sealing or ex-
pungement, or provide detailed explanations 
of the process.  This article sets forth in Part 
III infra general principles and a model statu-
tory language requiring notification of rights 
and eligibility.  Adoption of such require-
ments will empower more youth to protect the 

17  Report to ABA, supra note16.
18  Editorial, supra note 8.
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confidentiality of their juvenile records and, 
therefore, eliminate obstacles to their success-
ful transition to adulthood.

I. Current American Bar Association Policy 
on Juvenile Records

In 1979-80, the American Bar Associa-
tion (ABA) adopted comprehensive standards 
for the administration of juvenile justice.19  
The standards, which were jointly devel-
oped by the ABA and the Institute of Judicial 
Administration (IJA), include a volume on 
juvenile records.20  The IJA-ABA Standards 
Relating to Juvenile Records and Information 
Systems (“IJA-ABA JR-IS”) direct each state 
to enact laws that, inter alia, 

• protect juveniles from the adverse 
consequences of disclosure of juvenile 
records;21

• establish safeguards to protect against 
the misuse, misinterpretation, and 
improper dissemination of juvenile 
records; 

• limit the collection and retention of 
juvenile records so that unnecessary 
and improper information is not col-
lected or retained; 

• restrict the information and juvenile 
records that may be disseminated to 
and used by third persons; 

• afford juveniles and their parents 
with maximum access to juvenile re-
cords pertaining to them; and 

• provide for the timely destruction of 

19 See Records Standards, supra note 16.
20 Id.
21  Under the standards, the term “juvenile records” 
covers juvenile delinquency court records, which include 
the “case file” (formal documents such as the complaint or 
petition, summonses, warrants, motions, legal memoranda, 
judicial orders or decrees), “summary records” (the equiva-
lent of the docket maintained by most juvenile courts), and 
“probation records” (which includes social histories).  Records 
Standards, supra note 16 at 22-24.  The term also includes 
“law enforcement records.”  Id. at 31-32.

juvenile records.22 

 The standards further provide that “[p]
ublic and private employers, licensing authori-
ties, credit companies, insurance companies, 
banks, and educational institutions should 
be prohibited from inquiring, directly or 
indirectly, and from seeking any information 
relating to whether a person has been ar-
rested as a juvenile, charged with committing 
a delinquent act, adjudicated delinquent, or 
sentenced to a juvenile institution . . . .”23

Pursuant to IJA-ABA standards, courts, 
probation offices and law enforcement agen-
cies are to keep juvenile court and law en-
forcement records confidential.  Such records 
are not open to public inspection, and only 
enumerated individuals and agencies are al-
lowed to access the records.24   The IJA-ABA 
standards also call for the “expungement” of 
juvenile records.25  The terms “expunge” and 
“expungement” mean to physically destroy the 
records and are distinct from the terms “seal” 
and “sealing,” which mean to close the record 
from public viewing so that it cannot be exam-
ined by any individual except by court order.26   
In all cases that were terminated prior to an 
adjudication of delinquency, juvenile court 
records, including probation records, must be 
automatically destroyed immediately after the 

22  Id. at 21-22.
23  Id. at 30.  The only exception is that a state agency or 
department responsible for juvenile justice may be authorized 
to inquire and seek such information pertaining to persons be-
ing considered for positions requiring ex-offenders.  
24 See Records Standards, supra note 16, at 25-27, 34.  
These individuals and agencies include the juvenile and his/
her attorney; the juvenile’s parents; the juvenile court and 
probation officers; the prosecutor; an agency having custody 
or control of the juvenile; a criminal court before whom a 
proceeding involving the juvenile is pending; and researchers.  
Id.  
25 Id. at 28. (noting that “[i]t should be the policy of ju-
venile courts to destroy all unnecessary information contained 
in records that identify the juvenile who is the subject of a 
juvenile record so that a juvenile is protected from the possible 
adverse consequences that may result from disclosure of his or 
her record to third persons”).  
26  Id. at 127 (distinguishing between expungement and 
sealing).
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discharge of the case.27  This would include 
records related to dismissed cases, diverted 
cases, cases in which the juvenile was ruled 
not involved, and cases where charges were 
not substantiated.  Moreover, in misdemeanor 
cases that resulted in adjudication, juvenile 
records are to be automatically destroyed two 
years after courts discharge the cases, as long 
as no subsequent delinquency or juvenile 
proceeding is pending against the juvenile.28  
TThe youth is not required to take any action 
because destruction is automatic.  Similarly, 
law enforcement agencies must automatically 
destroy all records of arrested or detained 
youth who are not referred to juvenile court 
and must destroy any other records upon re-
ceipt of a court order.29   Although the existing 
standards do not explicitly call for notification 
of expungement rights, a proposal to include 
such is consistent with the spirit of the stan-
dards.30

27  Id. at 28 (cases terminating prior to adjudication of 
delinquency).
28 Id. at 28-29.  Upon expungement, the court shall 
inform all agencies in possession of the juvenile’s records and 
direct such agencies to destroy the records.  Id. at 17.5.  
29 See Records Standards, supra note 16, at 35 (law 
enforcement records).  However, if the chief law enforcement 
officer of the agency, or his or her designee, certifies in writing 
that certain information is needed for a pending investigation 
involving the commission of a felony, that information, and 
information identifying the juvenile, may be retained in an 
intelligence file until the investigation is terminated or for one 
additional year, whichever is sooner.  Id.
30  For example, the IJA-ABA standards direct juvenile 
courts and law enforcement agencies to create processes by 
which juveniles and their attorneys can challenge the accuracy 
of records, and provide notice about the available procedure.  
Id. at 8, 28, and 35. Moreover, juvenile courts are to provide a 

II. Current Notification Practices 

Although nearly every state provides for some 
mechanism where youth can limit the expo-

sure of their juvenile records, through sealing 
or expungement, few statutorily provide guid-

ance on how youth can access information 
about the consequences of their records and 
the ability to seal or expunge them.  Notifica-
tion to youth of their rights is critical so that 
youth can take advantage of the sealing or ex-
pungement opportunities in their jurisdiction.  
Effective notice must be timely and informa-
tive.  The majority of states do not meet this 

standard. 

A. Content of Notification

Among the states31 that require some 

copy of any records to be destroyed to the juvenile who is the 
subject of the records prior to expungement.  Id. at 29.  
31  The following states require notification of seal-
ing or expungement rights: Alabama (Ala. Code § 12-15-137 
(LexisNexis 2009)); Arizona (Ariz. Rev. Stat. §t8-348 (Lexis-
Nexis 2008); California (Cal. Welf. & Inst. Code § 781(g)(1) 
(Deering 2014)); Colorado (Colo. Rev. Stat. § 19-1-306(2)
(a) (2009)); DC (D.C. Code § 16-2331(f) (LexisNexis 
2015));  Illinois (705 Ill. Comp. Stat. Ann. 405/5-915(2.5)-
(2.6) (LexisNexis 2014)); Kansas (Kan. Stat. §t38-2312(h) 
(2014)); Kentucky (Ky. Rev. Stat. Ann. §A610.330 (Lexis-
Nexis 2014)); Nebraska (Neb. Rev. Stat. Ann. §A43-2,108.02 
(LexisNexis 2011)); Nevada (Nev. Rev. Stat. §§ 62H.100.-.170 
(West 2014)); New Mexico (N.M. Stat. §t32A-2-26 (F) (Lexis-
Nexis 2009)); New York (N.Y. Fam. Ct. Act §c375.1 (Consol. 
2010)); Ohio (Ohio. R. Juv. Proc. 34(J) (2002)); In re Car-
rie A.O., 2006 Ohio App. LEXIS 787 (Ohio Ct. App. 2006) 
(citing In re Hairston, 1996 Ohio App. LEXIS 3447 (Ohio Ct. 
App. 1996)); Oregon (Or. Rev. Stat. §t419A.260(2) (2014)); 
Texas (Tex. Fam. Code § 54.04(h)(2), 58.003 (2013); Tex. 
Code Crim. Proc. art. 45.0216 (2013)); Washington (Wash. 

YOUTH MUST BE INFORMED ABOUT THEIR RIGHTS TO KEEP THEIR  

RECORDS OUT OF THE PUBLIC EYE. . . . ADOPTION OF SUCH  

REQUIREMENTS WILL EMPOWER MORE YOUTH TO  

PROTECT THE CONFIDENTIALITY OF THEIR JUVENILE RECORDS AND,  

THEREFORE, ELIMINATE OBSTACLES TO THEIR  

SUCCESSFUL TRANSITION TO ADULTHOOD.
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notification of sealing or expungement rights, 
there is little consistency with respect to the 
content of that notice. In Kansas, the statute 
requires that the court shall inform any young 
person who has been adjudicated a juvenile 
e offender of the “provisions of the expunge-
ment statute.”32  A number of states requiring 
notification of sealing or expungement simply 
require that the court or another agency must 
advise juvenile offenders of their “right to ex-
pungement” at some stage of the proceedings. 

Only seven states require detailed 
notification of the steps required to seal or 
expunge a juvenile record.33 In Nebraska, the 
prosecuting attorneys are statutorily required 
to inform a juvenile in written, plain language 
about the record sealing process and what 
sealing means.34 In Vermont, although the 
statute does not provide for notification of 
the process, it is the only state that statutorily 
requires the court to assist a juvenile in filing 
for an expungement.35  

Finally, eight states require notifica-
tion of the eligibility requirements to obtain 
sealing or expungement.36  California requires 
Rev. Code Ann. § 13.50.050(17)(ii), (20) (LexisNexis 2008))
32  Kan. Stat. § 38-2312(g) (2014).
33  California (Cal. Welf. & Inst. Code § 781(g)(1) 
(Deering 2014)); Illinois (705 Ill. Comp. Stat. 405/5-615, 
-915(2.5)-(2.6) (LexisNexis 2014)); Nebraska (Neb. Rev. 
Stat. §t43-2,108.02 (Lexis Nexis 2011)); Nevada (Nev. Rev. 
Stat. §t62H.100-.170 (West 2014)); New Mexico (N.M. Stat. 
§ 32A-2-26 (F) (LexisNexis 2009)); Oregon (Or. Rev. Stat. 
§t419A.260(2) (2014)); Texas (Tex. Fam. Code §§ 54.04(h)
(2), 58.003, 58.306, 58.208-.209(a)(B) (2013); Tex. Code 
Crim. Proc. art. 45.0216) (2013).
34  Neb. Rev. Stat. § 43-2,108.02 (West 2014).
35  Vt. Stat. tit. 33 § 5119(k) (West 2014).
36  California (Cal. Welf. & Inst. Code § 781(g)(1) 
(Deering 2014)); Illinois (705 Ill. Comp. Stat. 405/5-915(2.5)- 
(2.6) (LexisNexis 2014)); Kansas (Kan. Stat. §t38-2312(h) 
(West 2014)); Nevada (Nev. Rev. Stat. §t62H.100-.170 (West 
2014)); Nev. Rev. Stat. §t62H.130, .140, .150, .170 (West 

each juvenile court and probation department 
to provide youth with information regarding 
eligibility and the procedures for obtaining 
sealing or expungement.37

Illinois has a robust notification re-
quirement.  The clerk of the circuit court 
shall send a “Notification of a Possible Right 
to Expungement” postcard to young persons 
at their last known address when they turn 17 
or 21 for cases where eligibility is at age 17 or 

21, respectively.38 Moreover, the expungement 
statute requires the Office of the Appellate 
Defender to create an information packet for 
juveniles seeking expungement, which must 
include, at a minimum, an explanation of the 
State’s juvenile expungement process, the 
circumstances under which expungement may 
occur, the eligible offenses, the steps neces-
sary to initiate and complete the expungement 
process, and contact information for the State 
Appellate Defender.  The information packet 
may also include a pre-printed expungement 
petition with instructions on how to complete 
the application and a pamphlet containing in-
formation that will assist individuals through 
the expungement process.39

Texas, which has automatic expunge-
ment in some instances, provides for a de-
tailed notice to the child, including advising 
that: 1) the child probably has a juvenile re-
cord as a result of the delinquent conduct; 2) 
the juvenile record is a permanent record that 

2014)); New Mexico (N.M. Stat. §t32A-2-26 (F) (2009)); New 
York (N.Y. Fam. Ct. Act, §c375.1 (2010)); Texas (Tex. Fam. 
Code §§ 54.04(h)(2), 58.003, 58.206, 598.208, 58.209 (2013); 
Tex. Code Crim. Proc. art. 45.0216, 45.0216 (2013); Washing-
ton (Wash. Rev. Code § 13.50.050 (11) (2014) .
37  Cal. Welf. & Inst. Code § 781(g)(1) (2014).
38  705 Ill. Comp. Stat. § 405/5-915(2.7) (2015). 
39  705 Ill. Comp. Stat. § 405/5-915(7)(c) (2015).

WHILE THESE NOTIFICATION PROVISIONS ARE HELPFUL, THEY SHOULD BE 

FOLLOWED UP AT THE TIME OF ELIGIBILITY WITH INFORMATION AND  

PRACTICAL INSTRUCTIONS. 
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is not destroyed or erased unless the record is 
eligible for sealing and the child hires a lawyer 
and files a petition in court to have the record 
sealed; 3) the child’s juvenile record can be 
accessed by criminal justice officials in Texas 
and elsewhere; 4) the record can be accessed 
by employment and educational organizations; 
5) if the record is placed on restricted access 
when the child turns seventeen, access will 
be denied to employers, educational institu-
tions, and others except for criminal justice 
agencies; and 6) restricting access is automatic 
and does not require any action by the child.40 

This comprehensive notification ensures 
that the juvenile is made aware of the conse-
quences of his record being retained and the 
process and opportunities for restricting its 
access.

Several states also provide information 
online about expungement or sealing, as well 
as sample motions and other useful informa-
tion that can be downloaded.41 However, these 

40  Tex. Fam. Code § 58.209(a) (2013).
41  See Arizona (Sup. Ct. Ariz., Maricopa County, De-
struction of Records, http://www.superiorcourt.maricopa. gov/
sscDocs/packets/jvdor.pdf); Arkansas (Ark. Crime Info. Ctr., 
Forms, http://acic.org/Pages/forms.aspx); California (County 
of Fresno, Procedures for Sealing of Juvenile Records, http://
www.co.fresno.ca.us/DepartmentPage. aspx?id=39735); Colo-
rado (Colo. Judicial Branch, Sealing Juvenile Records Forms, 
http://www.courts.state.co.us/ Forms/Forms_List.cfm?Form_
Type_ID=157); Delaware (Family Court of  Del., Expunge-
ment of a Juvenile Record, http://courts.delaware.gov/forms/
download.aspx?id=60948); District of  Columbia (D.C. Of-
fice on Returning Citizen Affairs, Record Sealing and 
Expunging, http://orca.dc.gov/service/record-sealing-and-
expunging); Florida (Fla. Dep’t. of  Law Enforcement, Seal 
and Expunge Process, http://www.fdle.state.fl.us/Content/
getdoc/c83dd888- ef7a-448e-9a96-ba69fc4181f7/Seal-and-
Expunge-Home.aspx); Georgia (Ga. Dep’t. Juvenile Jus-
tice, Sealing Your Juvenile Court Record, http://www.djj.
state.ga.us/Policies/DJJPolicies/Chapter20/Attachments/
DJJ20.40Attach- mentC.pdf); Indiana (Ind. Legislative Serv. 
Agency, Sealing and Expunging Conviction Records, http://
www.in.gov/ legislative/ic/code/title35/ar38/ch9.html); Ken-
tucky (Ky. Dep’t. of  Juvenile Justice, http://djj.ky.gov/
default.htm ); Louisiana (Jefferson Parish Juvenile Court, 
Expungement Information Sheet, http://www.jpjc.org/Web-
Content/Forms/Expungement.pdf); Maryland (Md. Judiciary, 
Expungement, http://www.courts.state.md.us/courtforms/joint/
ccdccr072br.pdf); Michigan (Mich. State Police, Request-
ing Criminal History Records, http://www.michigan.gov/

online resources are often developed and 
posted at the local or county level, rather than 
by the State.42 California provides a model: the 
statute requires the development of a sealing 
petition that the child can easily fill out that 
must be given to all juveniles at the time court 
supervision is terminated or when their cases 
are dismissed.43

Finally, some states require notifica-

msp/0,1607,7-123-1589_1878_8311-10418--,00.html); Minneso-
ta (Minn. Judicial Branch, Criminal Expungement, http://www.
mncourts.gov/selfhelp/?page=276), Missouri (Mo. Judicial 
Branch, Petition for Expungement of Arrest Records, http://
www.courts.mo.gov/file.jsp?id=647), Montana (Mont. Judicial 
Branch, Policies and Procedures, http:// courts.mt.gov/con-
tent/hr/policies/administrative/youth/1290youthcourtrecords.
doc); Nebraska (Neb. Judicial Branch, Filing a Motion to 
Seal a Juvenile Criminal Record, http://supremecourt.ne.gov/
self-help/7240/filing-motion-seal-juvenile-criminal-record); 
New Jersey (N.J. Courts, How to Expunge our Criminal 
and/or Juvenile Record, http://www.judiciary.state.nj.us/
prose/10557_expunge_kit.pdf); North Carolina (State of N.C., 
Petition/Order/ Notice Expunction of Juvenile Records Upon 
Dismissal, http://www.nccourts.org/Forms/Documents/553.
pdf); North Dakota (N.D. Courts, Records Retention 
Schedule, http://www.ndcourts.gov/court/rules/administrative/
Ar19sch.htm); Ohio (Office of  the Pub. Defender, Seal-
ing and Expunging Juvenile Court Records, http://www.opd.
ohio.gov/Juvenile/ JV_Sealing.htm); Oregon (Or. State Bar, 
Clearing Your Record, http://www.osbar.org/public/legalin-
fo/1081_clearingrecord.htm); South Carolina (S.C. Judi-
cial Dep’t., Expungements, http://www.judicial.state.sc.us/
expungementInfo/expAppProcessJuveniles.cfm); Vermont (Vt. 
Crime Info. Ctr., Expungement-Sealing-Pardon Information, 
http://vcic.vermont.gov/Criminal%20History%20Repository/
Expungement-Sealing-Pardon%20Information); and Wiscon-
sin (Wis. Court Sys., Frequently Asked Questions, http://wcca.
wicourts.gov/faq.xsl;jsessionid=DF90113588E0B502000606C
162E35DA9.render6).
42  See, e.g., Illinois (Legal Assistance Foundation, 
LAF Legal Clinics and Help Desks, http://www.lafchicago.
org/ images/pdfs/FINAL%20LAF%20Legal%20Clinics%20
and%20Help%20Desks.pdf); Massachusetts (Children’s Law 
Center of Mass., Sealing Juvenile Records, http://www.clcm.
org/edsealingrecords.html); Minnesota (Council on Crime and 
Justice, Consequences of a Juvenile Delinquency Record in 
Minn., http://www.crimeandjustice.org/pdffiles/MN%20Ju-
venile%20Records%20FAQ.pdf); Mississippi (Expungement 
Statutes, http://www.lawsoft.com/Law/MS/Expungement.pdf); 
Pennsylvania (Juvenile Law Cent., Juvenile Records Expunge-
ment, http://www.jlc.org/sites/default/files/publication_pdfs/
expungeguide.pdf); Washington (Team Child, Juvenile Record 
Sealing Project, http:// www.teamchild.org/index.php/educa-
tion/118/juvenile_record_sealing_project).
43  Cal. Welf. & Inst. Code § 781(g)(2) (2014).
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tion that the expungement has been effectu-
ated, alerting youth that they no longer have 
to disclose their juvenile court involvement or 
records. In New Mexico, the court must notify 
the child that the department’s records have 
been sealed and that the court, the children’s 
court attorney, the child’s attorney and the 
referring law enforcement agency have been 
notified that the child’s records are subject 
to sealing.44 In Indiana, the law enforcement 
agency must collect all the records and either 
present them to the individual petitioning for 
expungement or destroy them.45

B. Timing of Notification

In order for notification to be mean-
ingful, it must be timely. A number of states 
provide youth with notification of their ex-
pungement or sealing rights at the adjudica-
tion or disposition hearing.46 Unfortunately, 
in most jurisdictions, this is long before the 

44  N.M. Stat. § 32A-2-26 (2009).
45  Ind. Code Ann. § 31-39-8-5 (West 2015).
46  Colorado (Colo. Rev. Stat. § 19-1-306(2)(a) 
(2014)); District of  Columbia (D.C. Code § 16-2331(f) 
(2011)); Illinois (705 75 Ill. Comp. Stat. § 405/5-615, 
-915(2.5), -915(2.6) (2015)); Kansas (Kan. Stat. §t38-2312(h) 
(West 2014); Kentucky (Ky. Rev. Stat. § 610.330 (2008)); 
Nebraska (Neb. Rev. Stat. §t43-2,108.02 (West 2014)); Nevada 
(Nev. Rev. Stat. 62H.100-.170 (West 2014)); New York (N.Y. 
Fam. Ct. §t375.1 (2014)); Ohio R. Juv. Proc. 34(J) (2002); In 
re Carrie A.O., 2006 Ohio App. LEXIS 787 (Ohio Ct. App. 
2006) (citing In re Hairston, 1996 Ohio App. LEXIS 3447 
(Ohio Ct. App. 1996)); Oregon (Or. Rev. Stat. §t419A.260(2) 
(West 2015)); Texas (Tex. Fam. Code §§ 54.04(h)(2), 58.003, 
58.206-58.209 (2013); Tex. Code Crim. Proc. art. 45.0216 
(2013); Washington (Wash. Rev. Code Ann. §§ 13.50.050(11) 
(2014).

youth will become eligible for sealing or 
expungement and heightens the risk that 
the juvenile will forget about the opportu-
nity once he or she becomes eligible. For 
example, at the end of every juvenile hearing 
in Ohio, “the court shall advise the child of 
the child’s right to record expungement…,”47 
However, no further notice is required. Seven 
states and the District of Columbia provide 
for notification at the time the child is dis-
charged from probation,48 which is often the 
last time a court has contact with the child. In 
Alabama, for example, youth must be noti-
fied of their sealing and destruction rights at 
final discharge from placement or probation.49 

Arizona requires that notice be given when 
the juvenile is discharged from court super-
vision.50 Some states also provide for notice 
of expungement rights at the initial hearings 
and again upon discharge from court supervi-
sion. In the District of Columbia, youth shall 
be notified of their rights to have their records 
sealed at the time a dispositional order is en-
tered and again at the time of final discharge 
from supervision, treatment, or custody.51 
While these notification provisions are help-
ful, they should be followed up at the time 
of eligibility with information and practical 
instructions. 

Several states provide for automatic 
expungement of juvenile records.  These 
states typically do not require notification of 
expungement eligibility because expunge-
ment is done administratively.  Some of these 
states, however, go further and require notice 
to the juvenile at disposition that the record 
will be automatically expunged or require no-

47  Ohio R. Juv. Proc. 34 (2002).
48  Alabama (Ala. Code § 12-15-137 (West 2015)); 
Arizona (Ariz. Rev. Stat. §t8-348 (2009)); California 
(Cal. Welf. & Inst. Code § 781(g)(1) (2014)), Dis-
trict of  Columbia (D.C. Code § 16-2331(f) (2011)); Ne-
vada (Nev. Rev. Stat. §§ 62H.100 to .170 (West 
2014)); New Mexico (N.M. Stat. §t32A-2-26 (F) (2009)); Or-
egon (Or. Rev. Stat. §t419A.260(2) (West 2015)); Texas (Tex. 
Fam. Code § 54.04(h)(2), 58.003, 58.206-58.209 (2013)).
49  Ala. Code § 12-15-137(c) (West 2015).
50  Ariz. Rev. Stat. § 8-348 (2009).
51  D.C. Code § 16-2335(f) (2011). 
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tice to the juvenile once the record has been 
expunged.  In New Mexico, the juvenile must 
be notified in writing when he or she turns 
eighteen or at the expiration of legal custody 
and supervision, whichever occurs later, that 
the department’s records have been sealed 
and that the court, the children’s court attor-
ney, the child’s attorney, and the referring law 
enforcement agency have been notified that 
the child’s records are subject to sealing.52 In 
Nevada, the juvenile must receive notice at the 
time of eligibility that his or her record will be 
automatically expunged.53

III. Notification is Key to Timely and  
Effective Expungement of Juvenile Records

A. Recommended Principles for Effective 
Notification Statutes

In order to provide effective and mean-
ingful notification to youth, state statutes 
should require notification: 

• by the child’s attorney throughout the 
course of the representation;

• by the Court at the final hearing (e.g., 
at the time of dismissal of the case, at 
disposition, or at discharge from super-
vision); 

• by the juvenile probation department 
or its equivalent when juvenile court 
supervision is discharged;

• by the child’s attorney and the court 
at the time the child is eligible to apply 
for expungement; and

• by the Clerk of Court or its equivalent 
via mail (or email or text message) when 
the expungement has been completed.

Specifically, notification should include:

• The consequences of being adjudi-
cated delinquent54;

52  N.M. Stat. § 32A-2-26 (F) (2009).
53  Nev. Rev. Stat. Ann. § 62H.120 (West 2014).
  National Juvenile Defense Standards, available at http://
www.njdc.info/pdf/NationalJuvenileDefenseStandards2013.

• Information about the child’s ex-
pungement rights; 

• The difference between a sealed and 
expunged record; and 

• The timeline for automatic expunge-
ment or expungement upon applica-
tion. 

B. Proposed language for Model Act on  
Notification of Sealing and Expungement 

Rights

This article proposes that states amend 
their sealing and expungement statutes to 
include the following model language:

(a) Notification by Juvenile’s Attorney. 
It shall be the duty of the juvenile’s 
attorney to inform the juvenile of the 
consequences of being adjudicated 
delinquent, the difference between a 
sealed and expunged record, and the 
timeline for sealing and expungement 
that is automatic and that which is 
available upon application. 

(b) Notification at Discharge from 
Supervision.  It shall be the duty of 
the probation department when the 
juvenile case is discharged from court 
supervision to notify and explain to 
the juvenile, where applicable, that the 
department’s records have been sealed 
and that the court, the prosecutor, the 
juvenile’s attorney, and the referring 
law enforcement agency have been 
notified that the juvenile’s records are 
sealed. 

(c) Notification by Court at Dismissal or 
Disposition. 

a. At the time of dismissal or dis-
position of the case, the judge shall 

pdf.  These Standards promote best practices for juvenile de-
fenders and others involved in the juvenile court process and 
provide excellent recommendations and strategies that should 
be adopted by practitioners and jurisdictions in concert with 
the Core Principles outlined in this National Review.  
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inform the juvenile of his or her ex-
pungement rights.  The court shall 
provide an expungement informa-
tion packet to the juvenile, written 
in plain language, that contains the 
following:

i. information about the rights 
and procedures described in 
Section VI;

ii. instructions to the juvenile 
that once the case is expunged, it 
shall be treated as if it never oc-
curred and the juvenile shall not 
be required to disclose that he or 
she had a juvenile record; 

iii. a sample petition for ex-
pungement; and

iv. a list of resources for ex-
pungement assistance. 

b. The failure of the judge to inform 
the juvenile of the right to petition 
for expungement as provided by law 
does not create a substantive right, 
nor is does that failure constitute 
grounds for a reversal of an adjudi-
cation of delinquency, a new trial, or 
an appeal. 

(d) Notification by clerk of court. The 
clerk of the juvenile shall send a “Noti-
fication of a Possible Right to Expunge-
ment” by United States Postal Service 
and electronic mail to the juvenile at 
the address and email address last re-
ceived by the clerk of the juvenile court 
on the date that the juvenile’s case is 
discharged from court supervision.   
This message will include the same in-
formation provided by the court at the 
time of dismissal or disposition of the 
case as described in subsection (c). 

(e) Notification upon Expungement.  
Once a juvenile’s records have been 
expunged by the court, the clerk of 

the juvenile court shall send by United 
States Postal Service to the juvenile at 
the address last received by the clerk of 
the juvenile court a statement verifying 
that the records have been expunged.  
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Collateral Consequences for Non-Citizen Defendants:
When a Criminal Conviction Results in the Loss

of all that Makes Life Worth Living

by Sara Elizabeth Dill

AbstrAct

 This article seeks to provide a brief 
overview of the most common immigration 
consequences of criminal convictions and 
strategies for practitioners representing non-
citizen defendants. While not every immigration 
consequence is examined, nor is a complete 
and in-depth analysis provided, this article 
should provide practitioners with a general 
overview and starting point for ensuring that 
defendants are properly advised pursuant to 
the Constitutional requirements set forth in 
Padilla v. Kentucky. 

I. IntroductIon

Modern American society has seen an 
exponential growth in the number of crimes 
a person can commit.  Previously, violations 
considered to only be actionable in the civil 
context have now become criminal offenses, 
frequently at the felony level. Criminal 
sentencing has expanded to include a wide 
range of punishments.  The most common is 
prison time, with a recent expansion to include 
drug treatment or other punitive sanctions.  
However, beyond what may be imposed by a 
criminal court judge upon pronouncement of 
sentence, state and federal legislatures have 
enacted additional penalties, not described at 
sentencing, that are often a direct and automatic 
result of a criminal conviction.  Many of these 
penalties are permanent and do not allow for 

exceptions or their elimination after a passage 
of time.  The system has become unforgiving, 
resulting in even first time offenders facing 
consequences for the rest of their lives.  In the 
last two decades, following harsh changes to 
immigration law, non-citizens facing criminal 
charges created a new wrinkle in the system, one 
that in 2010 the United States Supreme Court 
recognized was an important and necessary 
part of the criminal justice process. 1   For most 
non-citizens, a criminal conviction results in 
deportation, banishment from a country that 
many have spent a majority of their life in, and 
in the words of the Supreme Court, “loss of 
both property and life, or of all that makes life 
worth living.” 2

II. PAdIllA v. KentucKy: new resPonsIbIlItIes 
for Prosecutors And defense 

Attorneys

Immigration law, as it applies to non-
citizens, is complex and often unforgiving.  
Even more problematic is that few attorneys in 
the criminal justice system have the knowledge 
of immigration law to effectively advise their 
clients.  The lack of appointed counsel in 
detained immigration cases further exacerbates 
the problem, especially in those cases where 
an individual has pending cases before the 
criminal and immigration courts at the same 

1  See generally Padilla v. Kentucky, 559 U.S. 356 
(2010).
2  Ng Fung Ho v. White, 259 U.S. 276, 284 (1922).
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time.  

In Padilla v. Kentucky, the United States 
Supreme Court held that criminal defense 
attorneys for non-citizen defendants have an 
affirmative duty under the Sixth Amendment 
to provide competent advice regarding the 
immigration consequences of a plea. 3  The 
Court acknowledged that deportation is a 
“particularly severe penalty” that is “intimately 

related” to the criminal process; therefore, 
advice regarding deportation and immigration 
consequences of conviction fall within the 
ambit of the Sixth Amendment right to effective 
assistance of counsel.4  Unfortunately, many 
individuals in the criminal justice system do not 
have access to learned counsel and are unable 
to navigate the two systems on their own.  This 
is further hampered by the fact that there is 
no statutory right to appointed counsel in the 
immigration courts, even when an individual is 
detained pending his or her merits hearing. 

Defense attorneys, whether privately 
retained or court appointed, must ensure 
that the advice given to clients includes a full 
consideration of the immigration consequences 
of a conviction.  Prosecutors must also consider 
these consequences, presented as mitigating 
evidence in support of proposed plea offers 
or sentences.  One notable authority on the 
matter, and a former prosecutor, stated it best 
“[h]owever ‘justice’ might be defined by a 
prosecutor, the Supreme Court’s recognition of 
the importance of collateral consequences to a 
just resolution of a matter should influence a 
prosecutor’s views.” 5

3  See Padilla, 559 U.S. at  388.
4  Id at 365. 
5  Robert M.A. Johnson, A Prosecutor’s Expanded 
Responsibilities Under Padilla, 31 St. Louis U.Pub. L. Rev. 
129, 136 (2011).

Courts repeatedly acknowledge the 
unique role that immigration penalties play in 
a defendant’s decision whether to plead guilty 
or go to trial.  For example, “[p]reserving the 
client’s right to remain in the United States 
may be more important . . . than any potential 
jail sentence.” 6  Additionally, deportation 
proceedings “practically . . .  are [criminal] for 
they extend the criminal process of sentencing 
to include on the same convictions as 

additional punishment,”7 and “deportation is 
a drastic measure and at times the equivalent 
of banishment or exile.”8  “Everyone knows 
that to be forcibly taken away from their home, 
their family and friends, their business, their 
property, and sent across the ocean to a distant 
land, is punishment.  Oftentimes, that is most 
severe and cruel.”9  It is through this lens that 
defense counsel must proceed in any criminal 
case involving a non-citizen defendant. 10

III. understAndIng the ImmIgrAtIon 
consequences of crImInAl convIctIons

Immigration law is complex, confusing, 
6  See, e.g. INS v. St. Cyr, 533 U.S. 289, 322 (2001) 
(citing 3 Bender, Criminal Defense Techniques §§ 60A.01, 
60A.02[2] (1999).
7  Jordan v. De George, 341 U.S. 223, 243 (1951) 
(Jackson, J. dissenting).
8  Fong Haw Tan v. Phelan, 333 U.S. 6, 10 (1948).
9  Fong Yue Ting v. United States, 149 U.S. 698, 740 
(1893) (Brewer, J. dissenting).
10  Author’s Comment: While there are some 
circumstances in which naturalized citizens may face loss of 
citizenship and deportation as a result of a conviction, these 
are narrow and specific circumstances beyond the scope of this 
article.  However, practitioners should be aware of this and 
when representing naturalized defendants (as opposed to those 
born with United States citizenship), attorneys should consult 
with an immigration attorney to verify that de-naturalization 
will not result. 

THE IMMIGRATION DEFINITION OF “CONVICTION” MUST BE  

CAREFULLY CONSIDERED BY PRACTITIONERS WHEN ADVISING 

CLIENTS
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and fact-specific.  Even two individuals with 
seemingly similar situations may encounter 
very different results in the immigration 
system.  While this article does not seek to 
provide a comprehensive explanation of all 
facets of immigration law, a brief overview of 
the basics and most common issues arising 
in the criminal justice context is provided 
below.  Practitioners should use this guide as a 
starting point or means to spot potential issues 
in a case.  From there, defense counsel should 
conduct additional research or consult with an 
immigration attorney who is familiar with both 
immigration and criminal law.

A. Inadmissibility vs. Removability – 
Where Does Your Client Fit?

The first distinction that is important in 
any analysis of the immigration consequences 
of a criminal conviction is whether your client 
is inadmissible or removable.  This impacts 
not only your client’s current situation, but 
also future consequences.  For example, a 
person may not be deportable for a particular 
conviction, but if the person leaves the United 
States and attempts to return, he may be found 
to be inadmissible based on that conviction, 
placed into immigration proceedings, or 
refused entry to the United States. 

An alien’s removability for a crime 
depends on whether his conviction fits 
within a removable offense identified in the 
Immigration and Nationality Act (INA).  The INA 
separates removal grounds into two categories: 
inadmissibility grounds codified at 8 U.S.C. 
§ 1182(a) and deportability grounds codified 
at 8 U.S.C. § 1227(a).  Both inadmissible and 
deportable aliens are referred to as “removable” 
aliens.  The question of which category applies 
turns on whether the alien has been admitted 
to the United States, i.e., whether the alien 
has made a lawful entry after inspection and 
authorization by an immigration officer.11  An 
11  8 U.S.C. § 1101(a)(13)(A) (2011).

alien who has not been admitted to the United 
States is subject to removal based on one or 
more grounds of inadmissibility.  In contrast, 
an alien who has been admitted to the United 
States, and thereafter commits a crime, may 
be subject to removal based on one or more 
grounds of deportability. 

B. What Constitutes a “Conviction” 
for Immigration Purposes and 
the Diversion Program Dilemma

Immigration law is complex and often un-
forgiving.  Unbeknownst to most practitioners, 
for non-citizens, the entry of a guilty plea that 
is later vacated, even in therapeutic courts, 
will result in deportation, detention, or other 
serious immigration consequences.  It is not 
only the undocumented alien facing these 
consequences, but also lawful permanent 
residents, refugees, and visa holders.  All of this 
stems from the bizarre definition of “conviction” 
adopted by immigration.

An alien’s removability may also 
depend on whether the plea would result in a 
“conviction,” as the term is defined in the INA, not 
according to state law.  Deferred adjudications, 
terms of imprisonment, conditional dismissals 
involving a guilty plea that is later vacated, and 
suspended entries of sentences or withholds 
of adjudications are all considered convictions 
for immigration purposes.  Therefore, an alien 
who enters a guilty plea to participate in a 
diversion program is “convicted” in the eyes 
of immigration, notwithstanding the court’s 
subsequent vacating of the plea and conviction. 

Regardless of whether there is a 
conviction, the INA also provides grounds of 
removal based on an alien’s criminal conduct 
alone.  These grounds are generally based on: (1) 
an alien’s admission that he or she committed a 
crime; or (2) a finding by immigration authorities 
that there is reason to believe that an alien has 
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engaged in certain specified criminal activities.12  
Thus, diversion programs requiring statements 
or admissions of the facts of the offense as part 
of the rehabilitative process may also result in 
harsh immigration penalties if immigration 
authorities examine the court records.  

 As a general rule, an expunged conviction 
qualifies as a conviction under the INA. 13  In 
Matter of Roldan-Santoyo, the amendment to the 
law required the deportation of an alien who 
had his guilty plea to a drug charge dismissed 
under Idaho’s amelioration statute for first 
time drug offenders. 14  It held that the guilty 
plea alone, and not the eventual outcome of the 
case, constituted a conviction under the law.  
This interpretation of the law has been widely 
upheld.15 

However, recently some state 
rehabilitation laws have protected aliens 
from immigration consequences when their 
conviction has been expunged. 16   In Retuta v. 
Holder, the California court held that a deferred 
entry of judgment in an alien’s prosecution did 
not constitute a “conviction.” 17  There also has 
been a recent trend in cases holding that an 
alien’s conviction is expunged for minor drug 
offense charges, specifically under the Federal 
First Offender Act (FFOA) 18. 

 Therefore, the immigration definition of 

12  8 U.S.C. § 1227(a)(2).
13  De Jesus Melendez v. Gonzales, 503 F.3d 1019, 1024 
(9th Cir. 2007).
14  In re Roldan-Santoyo, 22 I. & N. Dec. 512, 524, 528 
(1999).
15  See Wellington v. Holder, 623 F.3d 115; (2nd Cir. 
2010); Ballestero v. Ashcroft, 452 F.3d 1153; (10th Cir. 2006); 
Ali v. Attorney General, 443 F.3d 804; (11th Cir. 2006); Gill 
v. Ashcroft, 335 F.3d 574; (7th Cir. 2003); Herrera-Inirio v. 
I.N.S., 208 F.3d 299). (1st Cir. 2000).
16  See generally Sandoval v. I.N.S., 240 F.3d 577 (7th 
Cir. 2001)(stating that an alien convicted in state court of 
marijuana possession was not subject to deportation due to 
conviction.).
17  Retuta v. Holder, 591 F.3d 1181, 1190 (9th Cir. 
2010).
18 Under the Federal First Offender Act, a first-
time drug offense conviction is expunged and no legal 
consequences may be imposed as a result of the defendant 
committing the offense.  18 U.S.C.A. § 3607 (2015).

“conviction” must be carefully considered by 
practitioners when advising clients, especially 
in jurisdictions where outcomes include a 
withholding of adjudication (often described by 
judges as “not a conviction”) or where diversion 
programs require the individual to plead guilty 
and then later vacate the plea upon successful 
completion of the program. 

C. Crimes Involving Moral Turpitude

One of the most common areas that 
defense attorneys need to be aware of is that 
of the “crime involving moral turpitude” 
(CIMT).  There are three chief immigration 
consequences of conviction or admission of 
one or more crimes of moral turpitude.  First, 
a conviction or admission of one or more 
CIMTs will, under certain circumstances, 
trigger inadmissibility.   Second, one CIMT 
conviction will, under certain circumstances, 
trigger deportability.  Third, two or more CIMT 
convictions will, under other circumstances, 
trigger deportability.   Finally, a conviction or 
admission of a CIMT may also bar a noncitizen 
from demonstrating the “Good Moral 
Character” required for various immigration 
benefits, such as naturalization.  

Unfortunately, no provision of the INA 
specifically defines a CIMT.  To determine 
whether a conviction is for a crime involving 
moral turpitude, first look to the statute of 
conviction under the categorical inquiry.  
Second, if the categorical inquiry does not 
resolve the question, engage in a modified 
categorical inquiry and examine the record of 
conviction, including documents such as the 
indictment, the judgment of conviction, jury 
instructions, a signed guilty plea, and the plea 
transcript.  Third, if the record of conviction 
is inconclusive, consider any additional 
evidence deemed necessary or appropriate. 
19  Crimes involving negligent conduct, where 
19  Silva-Trevino v. Holder, 742 F.3d 197, 200 (5th Cir. 
2014) (citing Matter of Cristoval Silvia-Trevino, 24 I.. & N. 
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the offender failed to be aware of a substantial 
risk involved in the conduct, are generally not 
found to involve moral turpitude. 20 

The Board has held that acts that are 
wrong in themselves, but not those forbidden 
only by positive enactment, are treated as 
crimes of moral turpitude.21  In doing so, the 
Board has crafted the following definition of 
moral turpitude:

Moral turpitude 
refers generally 
to conduct that 
shocks the public 
conscience as being 
inherently base, 
vile, or depraved, 
and contrary to 
the accepted rules 
of morality and 
the duties owed 
between persons or 
to society in general.  
Moral turpitude 
has been defined 
as an act which 
is per se morally 
reprehensible and 
intrinsically wrong, 
or malum in se, so 
it is the nature of 
the act itself, and 
not the statutory 
prohibition of it 
which renders 
a crime one of 
moral turpitude.  
Among the tests 
to determine if 
a crime involves 
moral turpitude is 
whether the act is 
accompanied by a 

Dec. 687, 704 (2008)). 
20  Contreras v. Attorney Gen. of U.S., 665 F.3d 578 (3d 
Cir. 2012).
21  See Matter of L-V-C-, 22 I & N Dec. 594, 604 
(1999); Matter of Serna, 20 I & N Dec. 579, 582 (1992).  

vicious motive or a 
corrupt mind.22  

A crime involves moral turpitude 
only if all of the conduct that is prohibited is 
turpitudinous.23  If a statute covers defendants 
who intend to facilitate a broad range of 
unlawful activity, the statute may encompass 
both “conduct that is turpitudinous and 
conduct that is not.”24 

D. Aggravated Felonies

The next area of even more serious 
concern for criminal defendants, is whether the 
offense constitutes an aggravated felony.  Any 
alien who is convicted of an aggravated felony 
at any time after admission is deportable.25  
“Aggravated felony” is a term of art created 
by Congress to describe a set of criminal 
offenses that subject an alien convicted of 
such an offense to more serious immigration 
consequences.  The INA sets forth a multi-
part definition of the term “aggravated felony,” 
which applies to violations of federal and state 
law.26  Drug offenses under state law may only 
be treated as felonies for immigration purposes 
if the deeds are also felonies under federal law.27  
Thus, § 1182(a)(2)(A)(i)(II) operates similarly to 
8 U.S.C. § 1101(a)(43)(B), which Lopez v. Gonzales 
read to create a rule that drug offenses under 
state law may be treated as aggravated felonies 
for immigration purposes only if the deeds also 
are felonies under federal law.28 
22  See Hamdan v. INS, 98 F.3d 183, 186 (5th Cir. 1996) 
(quoting the BIA’s decision in that case).
23  Hamdan, 98 F.3d at 189.  
24  Id.  
25  8 U.S.C. § 1227(a)(2)(A)(iii) (2008).  
26  8 U.S.C. § 1227(a)(2)(A)(iii).
27  Lopez v. Gonzales, 549 U.S. 47, 50 (2006) (a state 
drug offense is only an aggravated felony if “it proscribes 
conduct punishable as a felony under that federal law.”).  See 
also United States v. Pacheco-Diaz, 506 F.3d 545 (7th Cir. 
2007).
28  549 U.S. 47,(2006). See also United States v. 
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 As a general matter, an alien convicted 
of an aggravated felony offense is statutorily 
ineligible for most forms of discretionary 
relief from removal, including cancellation 
of removal and asylum.  Under certain very 
narrow circumstances, an alien may be eligible 
for adjustment of status and a waiver of 
inadmissibility under 8 U.S.C. § 1182(h).  Finally, 
a conviction for an aggravated felony offense 
may subject an alien to mandatory detention 

and expedited removal procedures.29  An 
aggravated felon deportee is also permanently 
barred, regardless of the date of conviction, 
from readmission to the United States, unless 
the Attorney General consents to the alien’s 
application for readmission on a temporary 
basis under limited circumstances.30  The law 
provides that aliens who have been convicted of 
certain crimes face restrictions on readmission: 
an alien who (1) has been convicted of an 
aggravated felony; (2) has been ordered to be 
removed; and (3) again seeks readmission 
is inadmissible at any time he or she seeks 
admission.  

By contrast, aliens previously removed 
who have not been convicted of aggravated 
felonies do not face a permanent bar to 
readmission, but instead face either a five-year 
bar (arriving aliens); a ten-year bar (aliens other 
than arriving aliens); or a twenty-year bar (in 
the case of a second or subsequent removal). 
31  Although ineligible for readmission, an alien 
convicted of an aggravated felony may apply 
to the Attorney General for special advance 
consent outside of the United States and 
Pacheco-Diaz, 506 F.3d 545 (7th Cir. 2007), rehearing denied, 
513 F.3d 776 (7th Cir. 2008).
29  8 U.S.C. § 1228 (1996).  
30  8 U.S.C. § 1182(a)(9)(A) (2010).  
31  See 8 U.S.C. § 1182(a)(9)(A)(i))-(ii) (2010).  

show exceptional hardship and compelling 
circumstances.  

E.  Particularly Serious Crimes

A person will be ineligible for asylum 
or other forms of immigration relief if he has 

been convicted of a particularly serious crime.32  
Conviction of an aggravated felony is considered 
a conviction for a particularly serious crime, and 
a grant of asylum is barred without balancing 
the interests.33  A particularly serious crime is 
defined as an offense considered a felony under 
immigration law, and the individual receives a 
five-year jail sentence.34  If a sentence is under 
five years, the adjudicator must conduct an 
individual analysis under Matter of Frentescu.35 

F. Controlled Substance Offenses and 
the Risk of a Finding of “Reason 
to Believe” an Individual is a Drug 
Trafficker

Immigration can determine that the 
client is removable because it has “reason 
to believe” that he knowingly participated 
in drug trafficking.36  Section 1182(a)(2)(C) 
specifically states that an alien is inadmissible 
if “the Attorney General knows or has reason 
to believe is or has been an illicit trafficker 

32  § 208(b)(2)(A)(ii), and INA § 208(b)(2)(A)(iii).
33  Matter of B-, 20 I & N Dec. 427, 430 (BIA 1991).
34  8 U.S.C. § 1231(b)(3)(B)(ii).
35  18 I & N Dec. 244, 244, 247-48 (BIA 1982).
36  See 8 U.S.C. § 1182(a)(2)(C).  

ONE OF THE FIRST QUESTIONS THAT EVERY CRIMINAL DEFENSE 

ATTORNEY SHOULD ASK HIS OR HER CLIENT IS REGARDING THE 

PERSON’S IMMIGRATION STATUS.
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in any controlled substance or is or has been 
a knowing assister, abettor, conspirator, or 
colluder with others in the illicit trafficking in 
any such controlled substance.” 37 

The “reason to believe” standard for 
excluding aliens satisfies the jurisdictional 
bar for aliens who are removable because of 
“having committed” certain offenses.38  This 
determination involves an issue regarding 
burden of proof and sufficiency of the evidence 
under 8 U.S.C. § 1101(a)(13)(C).  Section 1101(a)
(13)(C) uses the terms “has engaged” and “had 
committed.”   The “reason to believe” standard 
must be met by clear and convincing evidence.  
To prove something by “clear and convincing 
evidence”, the party with the burden of 
proof must convince the trier of fact that it is 
substantially more likely than not that the thing 
is in fact true.  This is a lesser requirement than 
“proof beyond a reasonable doubt,” which 
requires that the trier of fact be almost certain 
of the matter at issue, but a stricter requirement 
than proof by “preponderance of the evidence,” 
which merely requires that the matter at issue 
seems more likely than not.39 

 The BIA held that “reasonable, 
substantial, and probative evidence” must 
support an Immigration Judge’s determination 
of a “reason to believe” that the alien knew 
he was participating in drug trafficking.40  In 
Lopez-Molina, the government presented 
evidence in the form of numerous documents 
of the alien’s attempted escape and subsequent 
arrest for driving a car containing 147 pounds 
of concealed marijuana. 41  The criminal case 
stemmed from extensive surveillance and a tip 
and was resolved with a guilty plea by Lopez-
Molina. 42   

 A secondary question is whether an 
alien is removable for having “committed a 

37  8 U.S.C. § 1182(a)(2)(C)(i).
38  See Lopez-Molina v. Ashcroft, 368 F.3d 1206, 1209 
(9th Cir. 2004).  
39  Calderon v. Thompson, 523 U.S. 538, 540 (1998).  
40  Lopez-Molina, 368 F.3d at 1211. 
41  Id. 
42  Id. 

criminal offense” listed in § 1182(a)(2).  Section 
1182(a)(2)(C) does not require a conviction in 
order for the alien to be deemed removable.  
It only requires that an immigration official 
have “reason to believe” that the alien is or has 
been involved in illicit drug trafficking.43  The 
question is thus two-part; one, whether an alien 
is removable pursuant to § 1182(a)(2)(C) because 
an immigration official had “reason to believe” 
he was involved in illicit drug trafficking, and 
if so, two, whether the alien “is removable by 
reason of having committed a criminal offense 
covered in section 1182(a)(2).”44 

 The appropriate way of measuring 
whether there was “reason to believe” an 
individual was participating in drug trafficking 
is to determine whether substantial evidence 
supports such a conclusion.45  In Alarcon-
Serrano, the alien was arrested with a large 
amount of marijuana concealed in his car.46  
Another case supporting such a determination 
is Mendez-Solorio v. Mukasey, where the court 
upheld the determination of the Immigration 
Judge’s finding that he had “reason to believe” 
the alien had been involved in drug trafficking.47  
This finding was based on substantial evidence, 
including police reports and a guilty plea to 
possessing cocaine for sale.48  Thus, even where 
an offense may not result in a conviction, 
defense counsel must take care to protect the 
record and mitigate against any future finding 
under this provision.

G. Bail and Pretrial Release 
Implications

Non-citizens also face unique hardships 

43  See 8 U.S.C. § 1182(a)(2)(C).
44  Id. 
45  Lopez-Molina, 368 F.3d at 1209-10 (citing Alarcon-
Serrano v. INS, 220 F.3d 1116, 1119 (9th Cir. 2000).  See also 
Hamid v. INS, 538 F.2d 1389, 1390-91 (9th Cir. 1976).
46  Alarcon-Serrano, 220 F.3d at 1119.   
47  Mendez-Solorio v. Mukasev, 291 Fed. Appx. 86, (9th 
Cir. 2008).
48  Id.  
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involving issues of pretrial release or bail.  In 
federal cases, the Bail Reform Act mandates 
the release of all persons facing trial unless 
no condition, or combination of conditions, 
will “reasonably assure” the appearance of 
the person as required and the safety of the 
community.49  Nothing in the Bail Reform Act of 
1984 or any of its amendments specifically denies 
bail to non-citizens.50  Bail determinations for 
noncitizens must be made “notwithstanding 
the applicability of other provisions of law 
governing release pending trial or deportation 
or exclusion proceedings”.51  Deportation 
of an alien who is a party in a criminal case 
pending in a court in the United States shall 
be “deemed prejudicial to the interests of the 
United States.”52  If immigration authorities 
do not take the individual into custody for 
removal under 18 U.S.C. 3142(d), “such person 
shall be treated in accordance with the other 
provisions of this section, notwithstanding 
the applicability of other provisions of law 
governing release pending trial or deportation 
or exclusion proceedings.”53 

In terms of evaluating flight risk, 
one needs to keep in mind that flight risk is 
indicative of a volitional act.  Deportation is 
involuntary and often against the wishes or 
desires of the alien.  A court cannot find flight 
risk simply because Immigration and Customs 
Enforcement (ICE) may deport.54  A detainer 
is not indicative, nor does it tip scales toward 
flight risk.55  Thus, counsel should argue that 
a deportable alien is not a flight risk where 
conditions could be imposed to ensure return 
to court.56  The mere fact that the defendant 
is an alien “does not tip the balance either for 

49  18 U.S.C. 3142(c)(2).
50  18 U.S.C.  § 3142(d).
51  18 U.S.C. § 3142(d)(2) (2015). 
52  8 C.F.R. 215.3(g), 22 C.F.R. 46.3(g).
53  United States v. Adomako, 150 F. Supp. 2d 1302, 
1304 (M.D. Fla. 2001).
54  United States v. Townsend, 897 F.2d 989 (9th Cir. 
1990).
55  United States v. Xulum, 84 F.3d 441, 442-3 (D.C. 
Cir. 1996).
56  United States v. Motamedi, 767 F.2d 1403, 1406-08 
(9th Cir. 1985).

or against detention.”57  Nor does an illegal 
reentry, a defendant’s “status as a deportable 
alien . . . mandate detention.”58  “Congress 
chose not to exclude deportable aliens from 
consideration for release or detention in 
criminal proceedings.”59 

In addition to flight risk considerations, 
another obstacle in litigating a criminal case is 
when the criminal court is willing to grant bond 
or release, but immigration issues a detainer 
requesting the individual be held in custody 
pending the outcome of the case.  Detainers are 
not just issued for those believed to be in the 
United States without authorization.  All non-
citizens (including long time lawful permanent 
residents) who may be subject to deportation 
are under ICE’s jurisdiction and may be 
subjected to an immigration detainer.  A recent 
report found that “[n]on-citizens involved 
in the criminal justice process spend more 
time behind bars than citizens facing similar 
charges.”60  Immigrants with detainers may be 
held in pre-trial criminal detention for weeks or 
months on a nonviolent, misdemeanor charge 
while a citizen with the same charge would be 
released immediately pending the outcome of 
the case.  

Many individuals in immigration 
detention also have a difficult time securing 
release due to the expense of the immigration 
bond (often in the range of $5,000 to $15,000, 
and often bondsmen are not willing to write 
the bond), the lack of counsel to successfully 
litigate a bond motion, and the application 
of a mandatory detention law.  Thus counsel 
must be diligent in working with immigration 
counsel to attempt to secure the defendant’s 

57  Id. at 1408.
58  United States v. Chavez-Rivas, 536 F. Supp. 2d 962, 
968 (E.D. Wis. 2008).
59  United States v. Adomako, 150 F. Supp. 2d 1302, 
1304 (M.D. Fla. 2001) (ordering release of noncitizen 
defendant charged with illegal reentry where the evidence 
showed he was not a flight risk).   
60   National Immigration Forum, Immigrants Behind 
Bars: How, Why, and How Much? (Mar. 2011),  http://
immigrantjustice.org/sites/immigrantjustice.org/files/
Immigrants_in_Local_Jails%202011.pdf.  
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release prior to trial or understand that under 
certain circumstances a person is subject to 
mandatory detention in the immigration court 
and has no opportunity for release.

Iv. strAtegIes And tools for PrActItIoners

 One of the first questions that every 
criminal defense attorney should ask his or her 
client is regarding the person’s immigration 
status.  If the person is not a United States 
citizen, then a lengthier inquiry should be made, 
including determining the person’s status, 
length of time in the United States, and family 
members.  Additionally, a detailed investigation 
of the client’s previous interactions with the 
criminal justice system should be conducted.  
Often a detailed client intake form will help 
obtain much of the initial information; however, 
follow-up questions are often needed, as clients 
may not know what information is relevant or 
important.  Additionally, the client’s long-term 
wishes for remaining in the United States 

should be ascertained.  Some may only wish 
to visit on occasion, whereas others may want 
to either preserve or obtain lawful permanent 
resident or citizenship status.  In other cases, 
a client may be willing to give up the right to 
remain in the United States in order to avoid a 
long prison sentence.  Regardless of the client’s 
wishes, advice must be given as to all potential 
consequences, so that the client may be advised 
properly in case circumstances change in the 
future.

 Once the client’s status is determined, 
the attorney should evaluate the client’s risks 
and options in case of a conviction.  If the 
attorney is not knowledgeable in immigration 
law, this is the point where the attorney needs to 
either: (a) consult an immigration lawyer; or (b) 
include a provision in the retainer agreement 
where the client will retain an immigration 
lawyer.  The earlier in the process that one 
retains an immigration lawyer, the better the 
results.  This is especially true if the client is 
being detained pursuant to an ICE hold or 
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detainer.  Additionally, an arrest or conviction 
is frequently the triggering event for a client to 
be placed in immigration removal proceedings.  
By retaining an immigration attorney early in 
the process, the client may be better prepared 
to contest removal in immigration court.  What 
is absolutely vital is that the defense attorney 
and immigration attorney work hand in hand, 
consulting with one another prior to making 
any decisions, and keeping the other informed 
of every step in the process. 

 In cases where ICE has not placed an 
immigration hold or detainer on the defendant, 
defense counsel should discuss, as early as 
possible, the fact that immigration consequences 
will be a concern in any plea discussions or 
decisions to go to trial.  It is often advisable 
to prepare a mitigation packet, including 
information about the defendant’s background, 
family situation, ties to community, and 
otherwise good character.  Letters of reference 
and documentation of payment of taxes and 
employment history are often helpful.  Most 
of all, prepare or have an immigration attorney 
prepare a detailed letter outlining not only the 
potential consequences of pleading guilty to 
the offense as charged, but also outlining other 
possible pleas and resolutions, including the 
relevant statutory and case law.  Prosecutors 
are rarely experts in immigration law, and it is 
helpful to the negotiation to provide them with 
the research and information that may justify 
a particular plea.  This is also an arena where 
creative thinking can be helpful, as there may 
be other penalties that can be imposed that 
will not have as deleterious of an effect on the 
client’s immigration status. 

 It is always best, whether a United States 
citizen or not, to obtain a result that will not 
result in a conviction, especially for first time 
offenders.  In many cases, defense attorneys 
representing non-citizens must understand 
that the end result may be to go to trial, or 
extensively litigate the case through pre-trial 
motions and investigation.  While certainly this 
should be done in every case (absent extenuating 
circumstances or cases where an early plea is 

in the client’s best interest), in cases involving 
non-citizen defendants, the client may have to 
run the risk of going to trial. 

 Finally, sentencing is also a key area 
where a defense attorney must remain vigilant 
about immigration consequences.  A sentence 
must be carefully crafted in many circumstances 
so as to preserve a client’s right to remain in 
the country or eligible for relief.  Often times, 
the length or type of sentence imposed can 
have a direct impact on immigration relief or 
result in a complete, non-discretionary bar to 
relief.  For example, in federal criminal cases, 
defendants often prefer a sentence of one 
year and one day because it generally results 
in the person only serving approximately nine 
months.  However, for non-citizen defendants, 
it is usually preferable to have a sentence of 
only 364 days, because it is a sentence of less 
than one year.  Additionally, it may be advisable 
to request a sentence of 179 days, thus keeping 
the sentence below the 180 day mark.  Judges 
may be sympathetic to this, given the difference 
in sentence of only a few months.  Additionally, 
defense counsel should advocate that a court 
should consider the time a person will spend 
in immigration custody following completion 
of the criminal sentence.  Depending on the 
nature of the case, an individual may not be 
eligible for bond in immigration court, and thus, 
may spend three to six months in immigration 
custody awaiting a hearing.  This is a factor that 
may be influential in securing a lower sentence 
in criminal court.

v. conclusIon

 All parties in the criminal justice system 
desire a result that is just, reliable, and based 
on a fair process.  A guilty plea by a defendant 
must be knowingly and voluntarily made 
with consideration of all consequences, but 
especially immigration consequences for non-
citizen defendants.  As defense counsel, we have 
a duty to investigate and advise our clients on 
these consequences and to advocate effectively 
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for them to ensure that these consequences are 
eliminated or mitigated to the extent possible.  
While certainly there will be circumstances in 
which removal is inevitable, that choice must 
be one for the client, and one made with full 
knowledge of all facts and law governing the 
case.  While the task may seem daunting, through 
careful investigating, learning, research, and 
consulting with skilled immigration attorneys, 
defense counsel can ensure that a client’s 
decisions are the result of good lawyering and 
vigilant protection of the client’s interests and 
rights. 
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Prosecutors Should Consider
Collateral Consequences 

by Robert Johnson

The primary goal of a prosecutor, as 
outlined in the National Prosecution Standards 
published by the National District Attorneys 
Association (NDAA), is to seek justice1.  In 
an effort to seek justice, a prosecutor will 
consider the likely sentence that the offender 
will receive.  In doing so, a prosecutor makes 
a judgment of whether the consequences 
deriving from the sentence are appropriate 
and just.

In Padilla v. Kentucky, the United 
States Supreme Court recognized that the 
collateral consequence of deportation is 
difficult to distinguish from other aspects 
of a criminal sentence.2  The Court reversed 
Mr. Padilla’s conviction because he was not 
informed, before he entered his plea, that his 
conviction would result in his deportation.  In 
his concurrence, Justice Alito recognized the 
“wide variety of consequences to a criminal 
conviction.”3  NDAA’s National Prosecution 
Standards provide “Prior to negotiating a plea 
agreement, the prosecution should consider 
. . . the probable sentence if the defendant is 
convicted . . . .”4  With collateral consequences 
becoming recognized as a part of the sentence, 
prosecutors should consider them in their 

1  National District Attorneys Association, 
Commentary, National Prosecution Standards 3rd Edition 12 
(2012). 
2  Padilla v. Kentucky, 559 U.S. 356, 357 (2010).
3  Id. at 376. 
4  National District Attorneys Association, 
Commentary, National Prosecution Standards, 3rd Edition, 
5-3.1.

search for justice.

An example of this is when a police 
officer or member of the military is accused 
of committing domestic assault.5  A domestic 
assault conviction could carry a collateral 
consequence of barring the offender from 
carrying a firearm, which would likely 
terminate his police or military employment.  
Losing the ability to carry a firearm is a 
consequence the prosecutor should consider 
in an attempt to seek justice.  Even if it is 
ultimately unclear whether the individual 
circumstance will warrant such a serious 
result, the risk of such consequences 
requires the issue to be considered.  Other 
collateral consequences that prosecutors 
should consider in seeking justice include 
professional license revocation and 
disqualification, loss of a driver’s license, 
disqualification from public housing and food 
stamps, predatory offender registration, and 
other similar consequences.  Most of these 
collateral consequences can last for years, or 
even a lifetime.

Another reason that prosecutors 
should know and understand collateral 
consequences is that the judges who 
accept pleas may determine the collateral 
consequences stemming from sentencing to 
be unreasonable.  Some judges are known to 
invoke creative sentencing options to avoid 
certain consequences.  If a prosecutor is 

5  18 U.S.C. §821 (a)(3) (33).
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pursuing a charge that the judge believes is 
unjust in the consequences of a conviction, 
the prosecutor may face unreasonable 
evidentiary rulings or sentencing.6  To be an 
effective advocate, the prosecutor must know 
and understand the collateral consequences of 
the pursued conviction.

Beyond the overarching goal of 
seeking justice, the American Prosecutors 
Research Institute identified public safety 
as a significant goal of a prosecutor.7  
Prosecutors adopt a number of strategies in 
working to increase public safety.  Intuitively, 
prosecutors often seek significant sentences 
of imprisonment for offenders as a way to 
increase public safety.  Prosecutors justify 
this strategy by arguing that some offenders 
will not commit further crimes if they are in 
prison, and others will be deterred by the 
consequences of committing crimes.  Research 
has demonstrated that this strategy is not fully 
successful.8

A more productive strategy to increase 
public safety is to reduce recidivism, which by 
definition increases public safety by reducing 
crime.9  America undertook considerable work 
when it transitioned from a rehabilitative 
model to a retributive incapacitation model 
as a way to deal with increasing crime 
rates in the 1970’s.  As a result, prison 
populations, together with the fiscal and 
human costs, greatly increased.  A significant 
contribution to the increased incarceration 
was probationers and parolees committing 
new crimes, also known as recidivating.  For 
both public safety and fiscal reasons, there was 
6  State v. Selyukov, Nos. C5-00-1617, C9-00-1619, 
2001 Minn. App. LEXIS 144, at *1-3 (Minn. Ct. App. Feb. 6, 
2001).
7  See Steve Dillingham et al, American Prosecutors 
Research Institute, Prosecution in the 21st Century: Goals, 
Objectives, and Performance Measures v (2004), available at 
http://www.ndaa.org/pdf/prosecution_21st_century.pdf.
8  See Valerie Wright, Deterrence in Criminal Justice: 
Evaluating Certainty vs. Severity of Punishment 6 (2010), 
available at www.sentencingproject.org/doc/Deterrence%20
Briefing%20.pdf.
9  See Recidivism, Nat’l Inst. of Justice,  www.nij.gov/
topics/corrections/recidivism (last visited Apr. 13, 2015).

a need to determine how society might work 
with offenders to reduce the likelihood that 
they would reoffend.  Hundreds of studies 
were undertaken to search for guidance in 
reducing crime.10

From all of this work, evolved the 
concept of applying evidence-based practices 
to reduce recidivism.  The term evidence-
based practices (EBP) was taken from work 
in the medical profession to improve health 
results in hospitals.  EBPs refer to practices 
supported by research evidence rather than 
intuitive thought that may have no research 
supporting the practice.11

The EBP approach establishes a 
risk level for an offender and determines 
the criminogenic needs for that offender 
that would reduce recidivism.  While there 
will always be a punishment component 
in sentencing, if the offender’s needs are 
also properly addressed in sentencing, the 
likelihood that the offender will engage in 
criminal conduct is reduced.  Furthermore, 
the goal of a prosecutor to increase public 
safety is achieved.

Collateral consequences pose 
significant barriers in addressing the needs 
of offenders to reduce recidivism.  If a 
prosecutor wants to increase the likelihood 
that an offender will not reoffend, he must 
work with corrections’ officials to identify 
which of the offender’s needs should be 
addressed.  These needs involve employment 
and housing, which are often the subject of 
collateral consequences.12  If the offender’s 

10  The Crime and Justice Institute and the National 
Institute of Corrections Community Corrections Division, 
Evidence-Based Practice to Reduce Recidivism: Implications 
for State Judiciaries (2007), available at https://www.
wicourts.gov/courts/programs/docs/cjijudicialpaperfinal.pdf.
11  Id.
12  Ohio Department of Rehabilitation and Correction 
IPP – Criminogenic Needs, www.drc.ohio.gov/web/
ipp_criminogenic.htm; National Institute of Justice Journal 
No. 272, “Beyond the Sentence – Understanding Collateral 
Consequences,” www.nij.gov/journals/272/Pages/collateral-
consequences.aspx; Latessa, E.J. & Lowenkamp, C.T. (2005), 
What are Criminogenic Needs and Why are They Important, 
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employment is barred by a particular collateral 
consequence, the circumstances might 
permit the prosecutor to consider a plea 
that does not carry such a serious collateral 
consequence.  In Padilla, the Court stated, 
“by bringing deportation consequences into 
this process, the defense and prosecution may 
well be able to reach agreements that better 
satisfy the interests of both parties.  As in 
this case, a criminal episode may provide the 
basis for multiple charges, of which only a 
subset mandate deportation . . . .”13  The same 

reasoning would apply to avoiding collateral 
consequences that would also impede 
rehabilitation.

If a prosecutor is committed to the 
goal of increasing public safety and reducing 
crime, the prosecutor should understand 
the application of collateral consequences 
to a conviction.  They should also determine 
whether those consequences are more 
important than the criminogenic needs of the 
offender.14

The determination of whether a 
collateral consequence creates a barrier to 
addressing the criminogenic need of an 
offender is not always easy.  There may be 
hundreds of collateral consequences in a 
particular state.  The National Inventory 

For the Record 4th Quarter 2005: 15-16, www.ojj.la.gov/ojj/
files/What_Are_Criminogenic_Needs.pdf. 
13  Padilla, 130 S.Ct. at 373.
14  The Crime and Justice Institute and the National 
Institute of Corrections Community Corrections Division, 
Evidence-Based Practice to Reduce Recidivism: Implications 
for State Judiciaries (2007), available at
https://www.wicourts.gov/courts/programs/docs/
cjijudicialpaperfinal.pdf.

of Collateral Consequences created by the 
Criminal Justice Section of the American Bar 
Association under grant from the National 
Institute of Justice will be helpful in this 
undertaking.15

Avoiding a collateral consequence that 
affects an offender successfully reentering 
society can be awkward.  Corrections officials, 
judges, and prosecutors may all agree that 
a certain employment bar makes no sense 

and can be counterproductive.  In these 
circumstances, an effort to find an offense 
to impose an appropriate punishment but 
avoid an inappropriate collateral consequence 
may not be possible.  It may also significantly 
mischaracterize the offense as to be improper.  
In the absence of plea-bargaining, eliminating 
a counterproductive collateral consequence, 
or authorizing a judge to provide relief, 
a prosecutor should consider creating a 
diversion or deferred prosecution program.  
Such program could avoid a conviction that 
will automatically impose a consequence that 
will impede rehabilitation.

The National Conference of 
Commissioners on Uniform State Laws 
has proposed “The Uniform Collateral 
Consequences of Conviction Act,” which is a 
law that solves this problem.  The proposed 
law would permit a judge to relieve an 
offender from a specific consequence, either 
at the time of sentencing or after a number 
of years.  At the very least, legislatures should 

15  ABA, National Inventory of the Collateral 
Consequences of Conviction, http://www.
abacollateralconsequences.org (last visited Apr. 10, 2015).

IN THE ABSENCE OF PLEA-BARGAINING, ELIMINATING A COUNTERPRO-

DUCTIVE COLLATERAL CONSEQUENCE, OR AUTHORIZING A JUDGE TO 

PROVIDE RELIEF, A PROSECUTOR SHOULD CONSIDER CREATING A DIVER-

SION OR DEFERRED PROSECUTION PROGRAM. 
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authorize judges to relieve an offender from 
consequences that impede the offender from 
successfully reentering society.  A judge 
could authorize relief upon a corrections 
official’s recommendation based on that 
official’s knowledge of the circumstances of 
the offender.  Corrections officials currently 
ask the court, from time to time, to modify 
probation or parole conditions as they would 
in this proposal. 

On several levels then, a prosecutor 
should understand and consider the 
collateral consequences of the conviction 
being pursued.  First, these consequences 
are an aspect of a prosecutor seeking justice.  
Second, increasing public safety requires 
a prosecutor, if appropriate, to mitigate 
consequences that make it more difficult for 
an offender to remain law abiding.
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ONCE CONVICTED OF A FELONY, A 

PERSON IS BRANDED FOR LIFE AND 

DEPRIVED OF MANY LIBERTIES THAT 

OTHERS ROUTINELY TAKE FOR 

GRANTED.
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Looking for Love in the Online Age - Convicted Felons Need 
not Apply: Why Bans on Felons Using Internet Dating Sites are

Problematic and Could Lead to Violations of the Computer
Fraud & Abuse Act

By: Amy Tenney1

Picture this: A felon, who has served his 
time and is a free man, walks into a bar in-
tending to meet someone with whom to start 
a romantic relationship.  There are no posted 
rules about who can be a customer and who 
may speak with the bar’s patrons.  A relation-
ship ensues.  Now, picture this:  That same 
man goes onto Match.com, with the same in-
tentions, but because of the broad restrictions 
in place on all of the major internet dating 
sites, he is prohibited from using the site.  He 
would thus either violate those restrictions by 
using the website – and potentially violate the 
Computer Fraud & Abuse Act in the process 
– or forego the potential of meeting a mate 
online.

Once convicted of a felony, a person is 
essentially branded for life and deprived of 
many liberties that others routinely take for 
granted.  While it is more generally known 
that felons often lose their voting rights, have 
trouble obtaining employment, and may no 
longer possess firearms, there are also more 
subtle collateral consequences that follow 
convicted felons long after they have served 
their prison sentences.  

This article discusses one such con-
sequence: prohibitions against using online 
dating sites following a felony conviction 
and how the Computer Fraud & Abuse Act 

1    Thank you to Billie Jo Kaufman and David Curren 
for their invaluable feedback on drafts of this article and to 
Jackson C. Smith for his assistance with the footnotes.

(“CFAA”) – a statute enacted to protect against 
malicious computer hackers – could be used 
to impose both criminal and civil liability on 
a convicted felon.  While this consequence 
pales in comparison to disenfranchisement 
or deportation, the existence of such bans 
highlights both the lifelong stigma that people 
convicted of felonies face and the breadth 
of the CFAA and how it can be used in ways 
that Congress never intended.  As our society 
moves further into a digital age, where more 
and more people meet their partners online, a 
large segment of our population is prohibited 
from doing so through paternalistic, yet inef-
fective, restrictions.

Part I provides a brief overview of col-
lateral consequences.  Part II describes the 
phenomenon of online dating and the terms 
of use that exclude convicted felons.  Part III 
demonstrates how many of the fundamental 
issues in the criminal justice system are im-
plicated by the sites’ broad terms of use.  Part 
IV shows how these broad bans do not neces-
sarily protect the public.  Part V explains the 
obligations of online dating sites in light of a 
complex regulatory and legal landscape.  Part 
VI explores the criminal and civil liability un-
der the CFAA that felons may face for violat-
ing these prohibitions.  Part VII concludes that 
not only do these prohibitions fail to further 
meaningful societal goals, but they also lull the 
public into a false sense of security when us-
ing online dating sites.
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I. A Background on Formal and In-
formal Collateral Consequences

Collateral consequences to conviction 
have long existed and their breadth prevents 
convicted felons from ever fully putting their 
criminal records behind them.2  For centuries, 
a criminal conviction in some countries led 

to “civil death,” where the “ex-offender was 
treated as if already dead.”3  While the United 
States never fully adopted that approach, until 
about fifty years ago ex-offenders in the Unit-
ed States were subject to “automatic dissolu-
tion of marriage, denial of licenses . . . and the 
inability to enter into contracts or engage in 
civil litigation.”4  Although the United States 
experienced a respite from the retributive 
focus of collateral consequences in the 1960s 
and 1970s, imposing collateral consequences 
came back with a vengeance through the anti-
crime policies promulgated in the 1980s and 
1990s.5

 In 2010, in a watershed case, the Su-
preme Court held in Padilla v. Kentucky that 
criminal defense attorneys must advise clients 
about the risks of deportation when entering 
guilty pleas.6  Since then, there has been a re-
newed emphasis on exploring and cataloguing 
the multitude of consequences that convicted 
felons face, long after their court-imposed 

2    Michael Pinard, Reentry and Collateral Consequenc-
es, 100 J. Crim. L. & Criminology 1213, 1214 (2010). 
3    Nora Demleitner, Preventing Internal Exile: The 
Need for Restrictions on Collateral Sentencing Consequences, 
11 Stan. L. & Pol’y Rev. 153, 154 (1999).
4    Id. at 154-55.
5    Id. at 155.
6    Padilla v. Kentucky, 559 U.S. 356, 374 (2010).

sentences are satisfied.7

Collateral consequences typically oper-
ate by some force of law.8  These formal conse-
quences range from disenfranchisement to de-
portation, and beyond.9  In addition to those 
formal collateral consequences are myriad 
informal collateral consequences of convic-

tion.10  While formal collateral consequences 
can be tabulated through painstaking review 
of laws and regulations,11 informal collateral 
consequences cannot be so counted.  And that 
is emblematic of the problem with them.  They 
are unquantifiable, yet are stigmas that con-
victed felons carry for life.

Informal consequences often arise 
out of some social or personal relationship.  
A landlord may choose not to rent to an ex-
offender.12  An employer may choose not to 
hire an ex-offender.13  And, if hired, convicted 

7    In particular, The ABA National Inventory 
of Collateral Consequences of Conviction, http://
www.abacollateralconsequences.org, has made 
impressive strides in identifying, describing, and 
cataloguing collateral consequences at the state and 
federal level.  
8    Wayne A. Logan, Informal Consequences of Con-
viction, 88 Wash L. Rev. 1103, 1104 (2013).
9    Id.
10   Id.
11   See, e.g., ABA National Inventory, supra note 7.
12   Logan, supra note 8 at 1108; cf. Josh Fredman, How 
Do I Find Rental Housing with a Felony?, S.F. Gate, http://
homeguides.sfgate.com/rental-housing-felony-8428.html (“It’s 
not easy to rent housing as a convicted felon.”).
13   See Michelle Natividad Rodriguez & Maurice Em-
sellem, 65 Million “Need Not Apply”: The Case for Reforming 
Criminal Background Checks for Employment, http://www.
nelp.org/page/-/65_million_need_not_apply.pdf?nocdn=1 , 

A PERSON CONVICTED OF A FELONY DECADES 

 PRIOR, WHO HAS SINCE BEEN REHABILITATED, 

WOULD NOT BE ELIGIBLE TO JOIN A DATING WEBSITE. 
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felons generally earn less money than similarly 
situated non-felons.14  These decisions often 
reflect implicit (though sometimes explicit) bi-
ases that someone who has done “bad” cannot 
be rehabilitated.

Besides these specific collateral conse-
quences comes the general social stigma that 
felons face.15  The cumulative effect of these 
collateral consequences is that diminished 
opportunities for employment and housing 
and a general social stigma lead felons to live 
as second-class citizens.  This not only leads 
to increased recidivism,16 but perpetuates the 
notion that ex-offenders should not enjoy the 
same freedoms and liberties that most Ameri-
cans take for granted.

II. A Brief History of Online Dating 
and the Terms of Use that Bind 

Users

Over the last decade, online dating has 
proliferated.  Although accurate numbers are 
notoriously difficult to establish,17 according 
to a recent Pew Research Study, 20% of 25-
34 year olds and 17% of 35-44 year olds have 
used online dating sites.18  What initially was 
a form of meeting people often thought to be 

at 1 (2011)(“[M]ajor companies as well as smaller employers 
routinely deny people with criminal records any opportunity to 
establish their job qualifications.”).
14   Logan, supra note 8 at 1108.
15   Id. at 1106.
16   J. McGregor Smyth, Jr., From Arrest to Reintegra-
tion: A Model for Mitigating Collateral Consequences of 
Criminal Proceedings, 24 Crim. Just. (ABA Criminal Justice 
Section, Wash., D.C.), Fall 2009, at 1.
17    Carl Bialik, Marriage-Maker Claims are Tied in 
Knots, Wall St. J. (July 29, 2009), http://www.wsj.com/ar-
ticles/SB124879877347487253.
18   Aaron Smith, 5 Facts About Online Dating, Pew 
Research Ctr., Feb. 13, 2014, http://www.pewresearch.org/
fact-tank/2014/02/13/5-facts-about-online-dating/; see also 
Rachel Nuwer, The Science of Online Dating, N.Y. Times 
(Feb. 16, 2015), http://www.nytimes.com/2015/02/17/science/
the-science-of-finding-romance-online.html (noting that “[o]
ne in 10 American adults is registered with an online dating 
service.”); cf. Sarah Rainey, Inside the World’s Biggest Dating 
Agency, Telegraph (Feb. 11, 2015), http://www.telegraph.
co.uk/women/sex/online-dating/11404044/Inside-the-worlds-
biggest-dating-agency.html (estimating that online dating sites 
are responsible for one fifth of new relationships and one-sixth 
of marriages).

reserved for the desperate,19 has transformed 
into a billion dollar industry boasting mil-
lions of users.20  In the United States alone, 
there are over 2,500 dating websites,21 catering 
to almost any objectives imaginable.22  On-
line dating has spawned its own sub-industry, 
ranging from consultants focused on helping 
daters best present themselves23 to a plethora 
of companies that purport to investigate dat-
ing site users to reveal any unsavory details 
about their pasts.24   

The popularity of online dating has not 
been without its consequences.  Some online 
dating users have reported being assaulted or 
scammed by people they met online.25  Re-
ports of financial scams and sexual assaults 
have understandably made online daters wary 
and have prompted both private companies 
and law enforcement to warn users to exercise 
19  Rainey, supra note 18 (“At first, online dating occu-
pied a seedy corner of the internet, ranking in people’s minds 
just above red light services. The first users of Match.com 
were a motley bunch: all of them tentative; some optimistic, 
others outright weirdos.”).
20   Id.
21   Martin Zwilling, How Many More Online Dating 
Sites Do We Need?, Forbes (Mar. 1, 2013),  http://forbes.
com/sites/martinzwilling/2013/03/01/how-many-more-online-
dating-sites-do-we-need/.
22   See, e.g., FarmersOnly.com, Herpes-Date.com, 
DateMyPet.com, VeggieDate.org, NaturistPassion.com, 
TallFriends.com, ZombiePassions.com, StachePassions.com, 
SinglewithFoodAllergies.com.  For a listing of additional 
sites with commentary, visit http://thoughtcatalog.com/rob-
fee/2013/10/the-24-most-bizarre-dating-sites-on-the-internet/. 
23   See, e.g., Erika Ettin, Love at First Site: Tips 
& Tales for Online Dating Success from a Modern-Day 
Matchmaker (2014).
24   See, e.g., Sara Kehaulani Goo, Dinner, Movie 
-- and a Background Check -- for Online Daters, Wash. 
Post (Jan. 28, 2007), http://www.washingtonpost.com/
wp-dyn/content/article/2007/01/27/AR2007012701210.
html; Stephanie Rosenbloom, New Online-Date Detec-
tives Can Unmask Mr. or Ms. Wrong, N.Y. Times (Dec. 18, 
2010),  http://www.nytimes.com/2010/12/19/us/19date.
html?_r=2&adxnnl=1&adxnnlx=1425135693-Zzs8ZOVKqD-
0jFV9xkbzGqA.  For just a small sampling of online back-
ground check companies, go to mymatchchecker.com, 
checkoutadate.com, luvfax.com, cupidscreen.com, onlinedat-
ingbackgroundchecks.com, romancerealitycheck.com. 
25   See, e.g., Susan Haigh, States Seek to Make Online 
Dating Safer with New Laws, Huffington Post (Apr. 21, 
2011), http://www.huffingtonpost.com/2011/04/21/online-
dating-laws_n_851946.html. 
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caution and common sense.26  At issue here 
is the further step that the major American 
internet dating sites have taken: prohibiting 
felons from using their sites.27

All of the major internet dating sites 
require users to agree to terms of service or 
terms of use to use their site.28  Typically, mere 
use of the site constitutes “agreement.”  For 
example, Match.com binds its users by includ-
ing the following provision in its Terms of Use: 
“[b]y accessing [the website] . . . you agree to 
be bound by these Terms of Use.”29  Illusory 

26   See, e.g., News Release, Looking for Love? Beware 
of Online Dating Scams, Fed. Bureau of Investigation, Feb. 
14, 2012, http://www.fbi.gov/news/stories/2012/february/dat-
ing-scams_021412; Internet Dating and Romance Scams, U.S. 
Dep’t of State, http://travel.state.gov/content/passports/eng-
lish/emergencies/scams/dating.html; Good Advice, Safety Tips 
to Follow, Match.com, http://www.Match.com/cp.aspx?cpp=/
cppp/corp/safetytips.html; Safety Tips, eHarmony.com, http://
www.eharmony.com/safe-online-dating/. 
27   Much of the debate concerning internet dating 
site prohibitions centers on sex offenders.  The propriety of 
excluding sex offenders is beyond the scope of this article; 
rather, this article focuses on the wholesale prohibition of 
felons on internet dating sites.
28   See, e.g., Terms of Service, eHarmony, http://www.
eharmony.com/about/terms/ (last revised July 14, 2014); Terms 
& Conditions, okCupid, https://okcupid.com/legal/terms (last 
revised Apr. 24, 2014); Terms & Conditions of Service, jdate, 
http://www.jdate.com/Applications/Article/ArticleView.aspx?
CategoryID=1948&ArticleID=6498&HideNav=True#service 
(last revised Nov. 05, 2013). 
29  Terms of Use Agreement, Match.com, http://www.
match.com/registration/membagr.aspx (last revised Feb. 05, 
2014).  This article focuses on the terms of use on Match.com 

agreements like this are not lim-
ited to internet dating sites and 
have been fairly criticized in light 
of the overwhelming evidence that 
the vast majority of users do not 
read the terms, do not understand 
them, or both.30  The Terms of Use 
are subject to change at any time,31 
making it even less likely that users 
are aware of the terms that govern 
them.

The terms of service vary 
slightly by internet dating site, but 
tend to be lengthy and focus on 
complex legal requirements and 
expectations.32  Those who become 

members – i.e., by providing “information to 
[the internet dating site] or [by] participat[ing]” 
on the site in any manner – “represent and 
warrant that [they] have never been convicted 
of a felony and that [they] are not required to 
register as a sex offender with any government 
entity.”33  Thus, convicted felons violate the 
terms of use by using the website.

because they are representative of the terms on other major 
websites. 
30    See, e.g., United States v. Nosal, 676 F.3d 854, 861 
(9th Cir. 2012) (en banc) (“Our access to . . . remote comput-
ers is governed by a series of private agreements and policies 
that most people are only dimly aware of and virtually no one 
reads or understands.”); Sarah A. Constant, Comment, The 
Computer Fraud and Abuse Act: A Prosecutor’s Dream and A 
Hacker’s Worst Nightmare -- The Case Against Aaron Swartz 
and the Need to Reform the CFAA, 16 Tul. J. Tech. & Intell. 
Prop. 231, 238 (2013) (“Most users do not read a Web site’s 
terms of service before accepting them, so they are unaware 
of the legal rights they are giving up and bestowing.”);  Krysta 
M. Smith, Copyright in the Mobile Media Era, 13 U. Pitt. J. 
Tech. L. Pol’y 1, 3 (2013) (“It is common knowledge that 
people usually do not read the terms of service agreements.”); 
cf. Scott Jon Shagin & Paula Shagin, Facebook at Your Own 
Risk the Dark Side of Social Networking Websites, N.J. Law. 
Mag., Oct. 2009, at 31 (noting that a “recent study shows that 
approximately 90 percent of Facebook users do not read their 
terms of service or make any attempt to understand Face-
book’s privacy policy”).
31  Terms of Use Agreement, Match.com, supra note 
29. 
32  Id. 
33  Id. at §§ 1-2.
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III. How the Blanket Ban on Felons on 
Internet Dating Sites Highlights 
Many Unfortunate Trends in the 

Criminal Justice System

The breadth of prohibitions against fel-
ons on internet dating sites is troubling.  The 
terms exclude anyone who has been convicted 
of a felony, regardless of the felony, the case, or 
the time since the person completed the sen-
tence.34  Such a wholesale prohibition affects 
a large segment of the U.S. population.  Over 
the last few decades, federal, state, and local 
governments have criminalized many actions 
that previously were legal.35  Indeed, there are 
so many legislative and regulatory crimes that, 
at the federal level, no one has been able to 
accurately count the number of federal crimes 
in existence.36  At last count, in 2007 – and 
before the raft of criminalization dealing with 
the financial crisis37 – there were 4,450 fed-
eral crimes.38 By contrast, in the 1980s there 
were just 3,000 crimes.39  And that is only at 
the federal level. Many state governments are 
also engaged in criminalizing more and more 
actions.40  With more legislated crimes come 
more felons, and as of 2010, approximately 
34   See supra note 28.
35   John S. Baker, Revisiting the Explosive Growth 
of Federal Crimes, Heritage Found., June 16, 2008, http://
www.heritage.org/research/reports/2008/06/revisiting-the-
explosive-growth-of-federal-crimes#_ftnref3.
36   See Gary Fields & John R. Emshwiller, Many Failed 
Efforts to Count Nation’s Federal Criminal Laws, Wall St. J. 
(July 23, 2011), http://www.wsj.com/articles/SB10001424052
702304319804576389601079728920. 
37   CRS Report, Criminal Offenses Enacted 2008-2013, 
Cong. Research Serv., June 23, 2014 http://freebeacon.com/
wp-content/uploads/2014/08/CRS-Report-Up-Dated-New-
Crimesfinal-1.pdf (noting that 439 new crimes have been 
enacted since 2008).
38   Baker, supra note 35. Although not all of these 
crimes are felonies, it is instructive to consider the exponential 
growth in criminalization in light of the restrictions placed on 
felons after they have served their sentences.
39   Id. 
40   See, e.g., Michael J. Reitz, Overcriminalizing the 
Wolverine State: A Primer and Possible Reforms for Michigan, 
Mackinac Ctr. for Pub. Pol’y, Oct. 27, 2014 (noting that on 
average, Michigan has been adding 45 new crimes annually, 
“44 percent of which were felonies”), http://www.mackinac.
org/20644; Jeff Welty, Overcriminalization in North Carolina, 
92 N.C. L. Rev. 1935 (2014) (measuring the explosive growth 
of new crimes in North Carolina over several decades).

19.8 million convicted felons were living in 
the United States, accounting for 8.6 percent 
of the population.41  Thus, the sheer number 
of people in the United States affected by this 
blanket ban is staggering.       

A corollary of over-criminalization is 
the proliferation of crimes for which no mens 
rea is required.42  The lack of a mens rea re-
quirement means that someone can be con-
victed of a crime even without having any 
criminal intent.  Many convicted felons are 
convicted for strict liability crimes that might 
not have a bearing on one’s ability to be a 
good mate (whatever that standard is).43

Nor is the blanket prohibition limited 
in time.  A person convicted of a felony de-
cades earlier, who has since been rehabili-
tated, would not be eligible to join a dating 
website.  Such a prohibition not only is non-
sensical, but also frustrates the penological 
goal of rehabilitation.44  And, in many situa-
tions, it would not make other users safer, giv-
en that “recidivism declines steadily with time 
clean.”45  By restricting felons, Internet dating 
sites essentially brand felons with a scarlet let-
ter for life and exclude them from yet another 
part of the social folds of society.

In addition, the prohibition is troubling 
41   Sarah Shannon et al., Growth in the U.S. Ex-Felon 
and Ex-Prisoner Population, 1948 to 2010, Population Ass’n 
of  Am., Apr. 2011, http://www.scholarsstrategynetwork.org/
scholar-profile/240. 
42   See generally, John S. Baker, Jr. & William J. Haun, 
“The ‘Mens Rea’ Component Within the Issue of the Over-
Federalization of Crime, Engage, July 2013, at 24, http://
www.fed-soc.org/publications/detail/the-mens-rea-component-
within-the-issue-of-the-over-federalization-of-crime.  
43   See, e.g., John Jessup, ’Overcriminalization’ Making 
Us a Nation of Felons ?, CBN News, (July 9, 2012), http://
www.cbn.com/cbnnews/us/2012/March/Overcriminalization-
Making-Us-a-Nation-of-Felons/; see also Baker & Haun, 
supra note 42. 
44   See Kelly v. Robinson, 479 U.S. 36, 52 (1986) 
(“The criminal justice system is not operated primarily for the 
benefit of victims, but for the benefit of society as a whole. 
Thus, it is concerned not only with punishing the offender, but 
also with rehabilitating him.”).
45   Alfred Blumstein & Kininori Namamura, ’Redemp-
tion’ in an Era of Widespread Criminal Background Checks, 
Nat’l Inst. J., June 2009, at 10, 11, https://www.ncjrs.gov/
pdffiles1/nij/226870.pdf.
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due to the many convicted felons who likely 
are not guilty of the crimes to which they pled 
guilty.  The Government wields so much pow-
er because our prior default system of trial by 
jury, as envisioned in the Sixth Amendment to 
the United States Constitution, has now been 
transformed into a plea agreement system.46  
As Judge Jed Rakoff discussed in great detail 
in his important piece, “Why Innocent People 
Plead Guilty,” criminologists have concluded 
that up to eight percent of convicted felons 
are innocent of the charges to which they have 
pled guilty.47  Judge Rakoff notes that even if 
the studies are incorrect, and only one percent 
of convicted felons are wrongly convicted, 

that still equates to at least 20,000 people who 
are innocent of the crimes to which they pled 
guilty.48  All of them would be implicated by 
the sites’ wholesale bans.

Finally, it is important to note that 
restrictions such as these allow the “social 
[and] economic consequences of conviction” 
to continue unabated.49  Though the reasons 
are complex and difficult to generalize, what 
is clear is that there is a “societal impulse to 
reject people with a criminal record.”50  These 
knee-jerk reactions perpetuate the stigmas ex-
offenders face, especially because “discrimina-
tion based on conviction is firmly entrenched 

46   Jed Rakoff, Why Innocent People Plead Guilty, N.Y. 
Rev. of Books, Nov. 20, 2014, http://www.nybooks.com/ar-
ticles/archives/2014/nov/20/why-innocent-people-plead-guilty.
47   Id.
48   Id.
49   Logan, supra note 8 at 1104.
50   Margaret Colgate Love et al., Collateral 
Consequences of Crim. Convictions: Law, Pol’y & Prac-
tice 24 (2013).

as socially . . . acceptable.”51  The result of this 
discrimination is that ex-offenders can never 
fully put their convictions behind them.

IV. Banning Felons from Internet 
Dating Sites Does Not Necessarily 

Enhance Public Safety

Ostensibly, restrictions on felons on 
internet dating sites protect the public.  As 
discussed above, the restrictions are over-
inclusive and are not tailored in a way that 
would actually protect the sites’ users.  But 
they are also under-inclusive.  Surely not all 
people of disrepute have been convicted of a 
felony.  Some may have been convicted of a 

misdemeanor, others may not have entered the 
criminal justice system despite their prior bad 
acts, and still others who are not part of the 
criminal justice system may commit criminal 
acts in the future.  Critics would respond that 
a blanket prohibition such as the one present 
here might not solve the whole problem, but 
that it would be a good start.  Such alarmist 
thinking is not productive and is one reason 
that the United States faces the over-criminal-
ization problem discussed supra.

Moreover, the under-inclusive nature of 
a blanket ban on felons lulls online daters into 
a false sense of security.  Several of the crimi-
nal and civil allegations arising out of assaults 
after meeting online involved alleged perpe-
trators who previously had not been convicted 
of a felony.

The prosecution of Ryan Logan is a 
prime example of these infirmities.  Logan, a 

51   Id. at 25.

MOREOVER, THE UNDER-INCLUSIVE NATURE OF A 

BLANKET BAN ON FELONS LULLS ONLINE DATERS 

INTO A FALSE SENSE OF SECURITY. 
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computer engineer with no criminal record, 
was indicted for assaulting two women he met 
on Match.com.52  He met the first woman in 
2007 and allegedly sexually assaulted her soon 
thereafter.53  He allegedly raped the second 
woman a week after meeting her in person.54  
At a single trial for both assaults, Logan was 
convicted for the 2009 rape and acquitted of 
the 2007 incident.55  Logan’s case exemplifies 
the problems with the blanket ban on fel-
ons.  Had Logan been arrested, indicted, and 
convicted of the first alleged sexual assault 
in 2007, he would have been prohibited from 
the site through its terms of service.  But he 
was not, and despite the first victim’s allega-
tions that he sexually assaulted her, his lack 
of felony status meant that he was free to use 
Match.com in 2009, leading to the assault of 
the second alleged victim.56  Moreover, ac-
cording to a federal lawsuit later filed against 
Match.com, a “different Match.com user in-
formed the website that Logan had allegedly 
raped her two years earlier.  The site did not 
remove his profile and let him continue to use 
the service.”57  Thus, not only did the blanket 
ban on felons not prevent the second attack 
because he was not a felon, but, according to 
the allegations of the lawsuit, Match.com did 
not take reasonable actions to remove a user 
accused of sexual assault.58  

In another case, a woman attacked by a 
man she met online sued Match.com for “fail-
ing to convey how dangerous online dating 
can be.”59  But the man who allegedly attacked 

52   Matthew Walberg, Man Who Used Online Dating 
Site Convicted of Assault, Chi. Trib. (Nov. 9, 2010), http://
articles.chicagotribune.com/2010-11-09/news/ct-met-match-
com-rape-20101109_1_sexual-assault-judge-acquits-match-
com.
53   Id.
54   Id.
55   Marc Karlinsky, Match.com Must Face Dispute 
Over User, Chi. Daily Law Bull., Dec. 18, 2013, http://www.
corboydemetrio.com/media/publication/58_15454.
56   Id. 
57   Id. 
58   Id.
59   Kat Stoeffel, Online Dating More Dangerous Than 
Other Dating?, N.Y. Magazine (Jan. 25, 2013), http://nymag.
com/thecut/2013/01/online-dating-more-dangerous-than-other-
dating.html. 

her had no known criminal record.60  Simi-
larly, a Cleveland firefighter was indicted for 
raping a woman he met on Match.com, but ap-
parently he was not a convicted felon. 61  Nota-
bly, the man was indicted for two rapes – one 
for a woman he met online and another who 
he had met at a bar seven years earlier.62  At 
the time of the first alleged rape, prosecutors 
declined to prosecute due to insufficient evi-
dence.63  These cases highlight the weaknesses 
of the current approach.

V. Government Action Concerning 
Internet 
Dating

 
No stat-
utes or 
regula-
tions 
currently 
require 
internet 
dating 
sites to 

exclude convicted felons.  However, several 
states have enacted statutes directed at the In-
ternet dating sites or have entered into agree-
ments with Internet dating sites that have the 
effect of restricting the sites’ membership.

Several state legislatures have imposed 
requirements on internet dating sites to en-
sure that the public is protected from online 
predators.  To date, Texas, New Jersey, New 
York, and Illinois have passed legislation.64  
For instance, New Jersey, the first state to pass 
legislation imposing safety requirements on 
internet dating sites, requires internet dating 
sites to: (1) provide notice of the safety mea-
sures that the site takes to “increase awareness 

60   Id.
61   See Brie Zeltner, Cleveland Firefighter Charged in 
Two Rapes, Plain Dealer (June 28, 2007), http://blog.cleve-
land.com/metro/2007/06/cleveland_firefighter_charged.html. 
62   Id. 
63   See Brie Zeltner, Cleveland Firefighter Indicted 
on Charges He Raped Two Women, Plain Dealer (June 29, 
2007).
64   4 E-Commerce & Internet Law §51.09 (2)(A) 
(2014-2015 update) (collecting statutes). 
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of safer dating practices;” and (2) disclose in 
a clear and conspicuous manner whether the 
site conducts criminal background checks on 
its members and, if so, whether those with 
criminal convictions may remain as mem-
bers.65  Notably, these statutes do not require 
background checks to be conducted, which 
calls their efficacy into question.66

The state that has taken the closest 
measure to imposing formal collateral con-
sequences is California.  In 2012, California 
Attorney General Kamala D. Harris entered 
an agreement with eHarmony, Match.com, and 
Spark Networks,67 which purports to provide 
members with a safer online dating experi-
ence.68  Much of the agreement focuses on 
educating users and providing tools to ensure 
safety, such as quick responses to member 
complaints and regular reviews of profiles to 
weed out fake profiles.69  Significantly, howev-
er, the sites must screen their members for sex 
offenders, when they can do so.70  Once identi-
fied, sex offenders are prohibited from being 
fee-based members.71  

Although the agreement does not re-
quire the sites to remove profiles of all fel-
ons, it does require the removal of registered 
sexual predators.72  Assuming arguendo that a 
65    N.J. Stat. Ann. § 56:8–171(West 2008).
66   The sponsor of the Illinois legislation, Sen. Ira 
Silverstein, wanted to require the sites to conduct background 
checks, but said that the final language was a result of nego-
tiations with the internet dating sites. See Erin Meyer, Sexual 
Predators Turn to Web to Snare Victims, Chi. Trib. (Nov. 22, 
2012), http://articles.chicagotribune.com/2012-11-22/news/
ct-met-online-dating-20121122_1_spark-networks-true-com-
online-relationship-site. 
67   Spark Networks owns several targeted dating web-
sites, including ChristianMingle.com, JDate.com, and Black-
Singles.com.  See About Us, Spark Networks, http://www.
spark.net/about-us/company-overview./.
68   Kamala Harris, et al., Joint Statement of Key Prin-
ciples of Online Dating Site Safety, Mar. 19, 2012, http://oag.
ca.gov/system/files/attachments/press_releases/n2647_agree-
ment.pdf. 
69   Id.
70   Id. 
71   Id.
72   Id. Note that sex offender registration durations vary 
by state, and in some situations, by offense.  See, e.g., Jane 
Shim, Listed for Life, Slate (Aug. 13, 2014), http://www.slate.
com/articles/news_and_politics/jurisprudence/2014/08/sex_of-

ban on sex offenders ensures a safer internet 
dating experience, that the agreement does 
not require the removal of all felons is signifi-
cant.  Not all felons are sex offenders and not 
all sex offenders are felons, and the decision to 
remove only registered sex offenders reflects 
the overbreadth of the blanket ban on felons.  

Notably, in announcing the agree-
ment, the parties stated that that “screening 
tools have many limitations which impact 
their efficacy.”73  Mandy Ginsberg, the CEO 
of Match.com, stated even more emphatically 
that “while these checks may help in certain 
instances, they remain highly flawed, and it 
is critical that this effort does not provide a 
false sense of security to our members.”74  This 
limitation is because often “sexual assault is 
underreported, underinvestigated and many 
offenders are not arrested.”75  Thus, the solu-
tion is just a Band-Aid that does not necessar-
ily protect the public while imposing lifelong 
restrictions on felons.

fender_registry_laws_by_state_mapped.html.  The propriety 
of banning sex offenders from internet dating sites is beyond 
the scope of this article.
73   Harris et al., supra note 68.
74   Match.com to Begin Checking for Sex Offenders 
in Wake of Lawsuit, CNN (Apr. 18, 2011), http://www.cnn.
com/2011/TECH/web/04/18/match.rape.lawsuit/. 
75   Erin Meyer, supra note 66.
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VI. Potential Criminal and Civil Liabil-
ity under the Computer Fraud & 

Abuse Act

The Computer Fraud & Abuse Act 
(“CFAA”) was enacted in 1984 to combat fraud 
via computer.76  Following the release of the 
movie War Games, Congress was concerned 
with the proliferation of computers and the 
“realization that criminals possess the capabil-
ity to access and control high technology pro-
cesses vital to our everyday lives.”77  Based on 
these concerns, the CFAA created new crimes 
pertaining to computer fraud, ranging from 
misdemeanors to felonies.78  In 1994, Congress 
amended the Act to create private rights of 
action.79

A. Criminal CFAA Liability

An expansive judicial reading of the 
current provisions of the CFAA could subject 
a convicted felon who joins an internet dating 
site to prosecution.  Section 1030(a)(2)(C) crim-
inalizes the actions of someone who intention-
ally accesses a computer  “without authoriza-
tion” or who “exceeds authorized access” and 
obtains any information from the computer.80  
Congress has not defined “without authoriza-
tion.”  It has defined “exceeds authorized ac-
cess,” but in a circular way, namely: “the term 
‘exceeds authorized access’ means to access a 
computer with authorization and to use such 
access to obtain or alter information in the 
76   LVRC Holdings LLC v. Brekka, 581 F.3d 1127, 
1130 (9th Cir. 2009).
77   H.R. Rep. No. 894 (1984), reprinted in 1984 
U.S.C.C.A.N. 3689, 1984 WL 37453, at *10.
78   See generally 18 U.S.C. § 1030 (2015).
79   Id. § 1030 (g).
80   Id. § 1030 (a)(2)(C).

computer that the accesser is not entitled so 
to obtain or alter.”81 

In recent years, the breadth of the 
phrases “without authorization” and “exceeds 
authorized access” has come under judicial 
scrutiny.  In one notorious case, United States v. 
Drew, the United States prosecuted a woman 
for misusing MySpace.82  Defendant Lori 
Drew registered a fake profile on MySpace, 
intending to engage a teen-aged girl who had 
been a classmate of Drew’s daughter.83  Drew 
created a profile of a boy under a pseudonym, 
flirted with the classmate, and then later told 
the classmate he no longer liked her and that 
“the world would be a better place without 
her in it.”84  Later that day, the girl committed 
suicide.85  

Drew was prosecuted under 18 U.S.C. 
§§ 1030(a)(2)(C) and 1030(c)(2)(B)(ii), and the 
jury convicted her of the lesser included 
misdemeanor under Sections 1030(a)(2)(C) 
and (c)(2)(A).  The Government alleged that 
Drew violated the CFAA by exceeding autho-
rized access to MySpace by violating the site’s 
terms of service to which she agreed when she 
became a member (under a pseudonym).  The 
Terms of Service provided:

This Terms of Use Agreement (“Agree-
ment”) sets forth the legally binding 
terms for your use of the Services. By 
using the Services, you agree to be 
bound by this Agreement, whether 

81   Id. § 1030 (e)(4)(6).
82   259 F.R.D. 449, 452 (C.D. Cal. 2009).
83   Id.
84   Id.
85   Id.

NOT ALL FELONS ARE SEX OFFENDERS AND NOT ALL SEX 
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BREADTH OF THE BLANKET BAN ON FELONS. 
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you are a “Visitor” (which means that 
you simply browse the Website) or you 
are a “Member” (which means that you 
have registered with MySpace.com). 
The term “User” refers to a Visitor or 
a Member. You are only authorized to 
use the Services (regardless of whether 
your access or use is intended) if you 
agree to abide by all applicable laws 
and to this Agreement. 

* * * 

By using the Services, you represent 
and warrant that (a) all registration 
information you submit is truthful and 
accurate; (b) you will maintain the ac-
curacy of such information; (c) you are 
14 years of age or older; and (d) your 
use of the Services does not violate any 
applicable law or regulation.86

These terms of service were part of a long 
document, which MySpace reserved the right 
to unilaterally amend.87

The case turned on the application of 
the phrase “without authorization or exceeds 
authorized access.”88  The court concluded 
that even if violating MySpace’s terms of 
service violated the first element of Section 
86   Id. at 454 (quoting MySpace Terms of Service).
87   Id. 
88 Because the second two elements of Section 1030 are 
proven by virtue of using any computer to access any website, 
only the first element of access was essentially at issue. Id. at 
456.

1030, such an application of Section 1030 was 
void for vagueness, because it failed to provide 
minimum guidelines to law enforcement and 
because it failed to provide sufficient notice to 
individuals that their actions could be crimi-
nal.89  Therefore, the court granted the defen-
dant’s motion for acquittal.90  The Government 
opted not to appeal.91  A few years later, the 
Ninth Circuit held en banc in United States v. 
Nosal that the CFAA “does not extend to viola-

tions of use restrictions.”92  However, the Ninth 
Circuit’s conclusion is at odds with those of 
other circuits.93

Despite this circuit split, the Supreme 
Court has not ruled on the breadth of the 
CFAA.  The Justice Department has stated 
that it needs the broad language, not to pursue 
run-of-the-mill terms of service violators, but 
to be able to respond to ever more sophisti-
cated computer fraud.94  The Government has, 
on the one hand, has implied that it would 
not prosecute for mere violations of terms of 
service, but on the other, has explicitly asked 
89   Id. at 464-67.  
90   Id.
91   Kim Zetter, Prosecutors Drop Plans to Appeal 
Lori Drew Case, Wired (Nov. 20, 2009), http://www.wired.
com/2009/11/lori-drew-appeal/.
92   67 F.3d 854, 863 (9th Cir. 2012) (en banc).
93   Daren M. Orzechowski, et al., A Widening Circuit 
Split in the Interpretation of the Computer Fraud and Abuse 
Act, Technology Newsflash (White & Case, LLP., New 
York, N.Y.), Sept. 13, 2012, http://www.whitecase.com/
articles-09132012/#.VP4-dPnF9yU (“In contrast, the Fifth, 
Seventh, and Eleventh Circuits of the United States Court of 
Appeals have adopted broader interpretations of the terms “au-
thorization” and “exceeds authorized access” to include violat-
ing terms of use policies. . . .”); see also Thomas P. O’Brien, 
et al., Access versus use: Nosal decision creates circuit split, 
L.A. Daily J., May 25, 2012,  http://www.paulhastings.com/
assets/publications/2204.pdf . 
94   Nosal, supra note 92 at 862.

BECAUSE OF THE BREADTH OF THE STATUTES,  

A CONVICTED FELON COULD BE SUBJECTED TO CIVIL  

LIABILITY UNDER THE CFAA IN SEVERAL WAYS.
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Congress to retain the broad language of the 
CFAA so it can use the statute in ever novel 
ways.95  In Nosal, the Ninth Circuit, concerned 
with the possibility of arbitrary and discrimi-
natory enforcement, opted not to trust the 
Government despite its assurance that it 
would not “prosecute minor violations” and 
limited the CFAA within that Circuit.96  

Although the Justice Department likely 
has much more significant cases to prosecute, 
theoretically it could prosecute a felon for 
becoming a member of a dating site in contra-
vention of the explicit terms of service which 
prohibit felons from becoming members.  
And, in a situation where the Government has 
no other means by which to bring a federal 
criminal prosecution, in any circuit but the 
Ninth, the Government could use the CFAA 
as it did in Drew.97   As the Ninth Circuit aptly 
stated, the Government’s decision to pros-
ecute for a terms-of-service violation “may de-
95   Cyber Sec.:  Protecting America’s New Frontier 
Before the H.R. Judiciary Subcomm. on Crime, Terrorism & 
Homeland Sec., 112th Cong. (2011),   http://www.justice.gov/
criminal/pr/speeches/2011/crm-speech-1111151.html (state-
ment of Richard Downing, Deputy Chief, Computer Crime & 
Intellectual Prop. Section, Criminal Div., U.S. Dep’t of Jus-
tice) (“[W]e are highly concerned about the effects of restrict-
ing the definition of ‘exceeds authorized access’ in the CFAA 
to disallow prosecutions based upon a violation of terms of 
service or similar contractual agreement with an employer or 
provider.”). 
96   Nosal, supra note 92 at 862, (citing United States v. 
Stevens, 120 S.Ct. 1577, 1591 (2010) (“We would not uphold 
an unconstitutional statute merely because the Government 
promised to use it responsibly.”)).
97  In January 2015, President Obama proposed to 
amend the CFAA, both to strengthen the protections of the 
Act and to clarify certain provisions. Securing Cyberspace 
- President Obama Announces New Cybersecurity Legis-
lative Proposal and Other Cybersecurity Efforts, White 
House (Jan. 13, 2015), http://www.whitehouse.gov/the-press-
office/2015/01/13/securing-cyberspace-president-obama-
announces-new-cybersecurity-legislat. Under the proposed 
revisions, “exceeds authorized access” would be amended to 
outlaw actions done “for a purpose that the accesser knows 
is not authorized by the computer owner.”  Updated Admin. 
Proposal: Law Enforcement Provisions, White House, http://
www.whitehouse.gov/sites/default/files/omb/legislative/let-
ters/updated-law-enforcement-tools.pdf.  Although this new 
definition may absolve a user who fails to read the terms of 
service, a convicted felon who knows that the terms of service 
restrict his use and uses the site anyway could still be subject 
to liability under the CFAA under the revised language.  

pend on whether you happen to be someone 
an AUSA has reason to go after.”98  The spec-
ter of criminal prosecution underscores both 
the breadth of the CFAA and the increased 
scrutiny that convicted felons can face even 
after they have served their sentences.  

B. Civil CFAA Liability

 The CFAA also provides for civil li-
ability.  A civil action against a felon who has 
violated the terms of service might be more 
likely than a criminal prosecution.  Under 
the CFAA, a civil action may be brought by a 
person or entity that “suffers damage or loss” 
under the CFAA.99  Section 1030(g) permits 
a civil action where an offense led to (or at-
tempted to lead to) loss to a person amounting 
to at least $5,000 in value, physical injury, or 
“a threat to public . . . safety,” among others.100 

 Because of the breadth of the statute, a 
convicted felon could be subjected to civil li-
ability under the CFAA in several ways.  A dat-
ing website could bring a civil action against 
a felon who became a member in contraven-
tion of the terms of service if the site wants to 
market itself as a safe alternative to allegedly 
unsafe dating sites.101  Under 18 U.S.C. § 1030(a)
(2)(C), the dating site could allege that by vio-
lating the terms of service, a felon exceeded 
authorized access by intentionally accessing a 
computer and obtaining information from a 
protected computer, i.e., any information from 
the dating website.  The dating website could 
claim that the felon’s use of the site is a “threat 
to public . . . safety” under 18 U.S.C. § 1030(C)
(4)(A)(IV), by claiming it could claim that it was 
harmed in some way through the felon’s pres-
ence on the website – either reputationally or 
due to some actions of the member.102  In such 

98  Nosal, supra note 92 at 862 (9th Cir. 2012).
99  18 U.S.C. § 1030(g).
100  18 U.S.C. § 1030(g) and 18 U.S.C. § 1030(C)(4)(A).
101  Indeed, the now defunct dating website True.com 
brought suit against a felon for this reason (though not under 
the CFAA).  See TRUE.com Sues Convicted Felon for At-
tempting to Access Site, PR NEWSWIRE (Mar. 29, 2007), 
http://www.prnewswire.com/news-releases/truecom-sues-
convicted-felon-for-attempting-to-access-site-52348437.html. 
102  18 U.S.C. §1030(g) and 18 U.S.C. §1030(C)(4)(A)
(I).



Criminal Law Practitioner

Washington College of Law       Summer 201598

a situation, the dating site could sue to recover 
damages if the losses exceeded $5,000 in any 
given year.103

Also, under the CFAA, “[a]ny person 
who suffers damage or loss by reason of a vio-
lation . . . may maintain a civil action against 
the violator . . . .”104  Because the provision 
is not limited to the owner of the protected 
computer or the proprietor of the website, a 
person damaged by a convicted felon’s pres-
ence on the site could sue.  This would permit 
a member who was physically injured, who 
believed that there was a threat to “public . . . 
safety,” or who suffered monetary damages to 
sue under the civil provisions.105

To be sure, these civil provisions are not 
limited to felons – under an expansive read-
ing of the CFAA, anyone who violates terms 
of service so as to violate the provisions of the 
CFAA could be subject to liability.  However, 
as described throughout this article, a con-
victed felon can be subject to liability solely 
because of his or her status, which raises con-
cerns of fundamental fairness in our system of 
justice

VII. Conclusion

People convicted of felonies spend the rest 
of their lives dealing with the formal collateral 
consequences of conviction.  The blanket ban 
on felons using internet dating sites perpetu-
ates the notion that convicted felons should 
be judged throughout their lives for their bad 
acts.  Such thinking is “fundamentally at odds 
with the idea of America as the ‘land of second 
chances.’”106  As our society moves further into 
a digital age, terms of service such as the ones 
discussed in this article will lead to further 
stratification, as a significant portion of society 
will be foreclosed from the social aspects of 
online dating which will continue the exis-
tence of an underclass of ex-offenders.  More-
over, the breadth of the Computer Fraud & 
Abuse Act could permit the Government and 
private litigants to use that statute in a way 
103  18 U.S.C. §1030(g).
104  Id.
105  Id.
106  Love, supra note 50 at 25.

that it was never intended in order to maintain 
a semblance of safety, regardless of how imag-
ined it is.
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Collateral Consequences and the Piling on of
the Utah White Collar Registry 

by Walter Pavlo

In a Manhattan federal courtroom on 
September 22, 2011, Winnie Jiau waited for 
sentencing after being previously convicted 
of insider trading at trial earlier that year.1  
The gallery was mostly made up of young and 
curious attorneys and journalists.  The hearing 
took about an hour.  Almost immediately after 
U.S. District Judge Jed Rakoff uttered, “I’m 
sentencing you to 48 months,” the courtroom 
emptied as journalists rushed to make their 
deadlines.  Unfortunately, America typically 
measures justice in sentence duration, ignor-
ing the other effects of incarceration a person 
may endure. 

Jiau had already been in federal cus-
tody since the time of her arrest in December 
2010.  In that time, her furniture was moved to 
a friend’s basement, her apartment was rented, 
and her dog was given away to new owners.  
She endured being shackled and handcuffed 
through U.S. Bureau of Prison holding facili-
ties across the United States as she traveled 
from her home in California to New York, the 
site of her trial.  Upon sentencing, it would 
take her another two months to return her to 
a prison on the west coast.  Despite Judge Ra-
koff’s official ruling, her sentence was signifi-
cantly more than “48 months.”

The Federal Sentencing Guidelines 
contain long prison terms for economic 
crimes.   Currently, economic crime convic-

1  Walter Pavlo, Winifred Jiau Gets 4 Years In Prison, 
And What A Journey, Forbes (Sept. 21, 2011), http://www.
forbes.com/sites/walterpavlo/2011/09/21/winifred-jiau-gets-
4-years-in-prison-and-what-a-journey/.

tions can result in decades in prison, even 
for first time offenders.  However, the prison 
term is just one of many consequences for 
convicted felons.  The new Utah White Collar 
Offender Registry is yet another.

The Utah Legislature recently passed 
the nation’s first on-line registry to list the 
names of those convicted of a white collar 
crime.  The site will include a photo, date of 
birth, height, weight, eye color, and hair color 
of every white collar offender in the state. 2  
Politicians were quick to give their approval of 
the registry because on its surface, the registry 
appears to protect the public.  The measure 
passed the Legislature by a vote of sixty-five 
to seven.  Other states will likely adopt similar 
laws.

Utah’s law does little to further protect 
the public.  Instead, the law only adds to the 
many burdens that former convicted felons 
face after serving time in prison.  While the 
criminal justice system promotes the ideol-
ogy of proportional punishment for specific 
crimes, individuals convicted of economic 
crimes in Utah face far more punishment than 
time spent in prison.  For example, consider 
the federal crime of mortgage fraud.  The 
majority of cases involving federal mortgage 
fraud require three to five years to litigate after 
the initial charges.  That time may also include 
several years of discovery and trial prepara-

2  Ben Protess, Utah Passes White Collar Felon 
Registry, N. Y. Times, (Mar. 11, 2015), http://www.nytimes.
com/2015/03/12/business/dealbook/utah-passes-white collar-
felon-registry.html?_r=0.
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tion.  Due to the time needed for prosecu-
tion, a defendant may be in prison for over 
seven years before they are even sentenced to 
a prison term.  Additionally, after the prison 
term is served, a defendant may be sentenced 
to multiple years of supervised release and 
extensive reporting and interviewing with U.S. 
Probation Officers.  From beginning to end, 
a prison term of four years can mean over a 
decade of investigation, incarceration, and 
probation.

In addition to costing a defendant 
years of his life, a defendant may face high 
legal defense costs.  Defendants can expect 
to pay hundreds of thousands of dollars for 
legal representation, even when it involves 
a guilty plea.  During a criminal investiga-
tion, a defendant may end up unemployed 
or under employed.  Since they have often 
lost their ability to be gainfully employed, 
a defendant’s savings and assets, such as a 
home and 401K, would be depleted by the 
time prison is a reality.

Defendants heading to prison may 
experience depression, anxiety, and fear.  
Dealing with these emotions may lead to 
the misuse of drugs and alcohol, which can 
take a toll on the defendant’s health and 
gravely affect the family unit.  A recent study 
by Florida State University indicated that 
divorce rates are higher for couples with a 
spouse in prison.3  Divorce leads to additional 
financial and emotional strains on the entire 
family.

After finishing a prison sentence, a 
convict typically has difficulty finding employ-
ment.  President Obama’s Equal Employment 
Opportunity Commission determined that the 
use of background checks in hiring qualifies 
as racial discrimination.4  The Commission’s 

3  Dara Lind, Every Year of a Prison Term Makes a 
Couple 32 Percent More Likely to Divorce, Vox, (May 29, 
2014) http://www.vox.com/2014/5/29/5756646/every-year-of-
a-prison-term-makes-a-couple-32-percent-more-likely-to. 
4  Bryon York, Should Government Force Businesses 
to Hire Felons?, Wash. Examiner, (Mar. 3, 2014) http://www.
washingtonexaminer.com/should-government-force-business-

determination illustrates the hardship that 
those with a criminal record face when look-
ing for employment, especially racial minori-
ties.  Although employers have the right to 
hire who they want to, a criminal record may 
hinder some individuals.  It is difficult for ex-
felons to gain employment at a level commen-
surate with their education and skill level after 
they leave prison.

Financial institutions have the right 
to refuse service to someone who has been 
convicted of a federal crime.  Inmates released 
from prison often return home to find a letter 
in the mail informing them that their bank ac-
counts have been cancelled.  One such letter 
from Fidelity Investments concerning an IRA 
account of a released inmate read, “We have 
recently been notified by an industry report-
ing service of a public record involving you 
and your activities.  In light of this report, we 
find it necessary at this time to discontinue 
service to your account(s) below.”  That letter 
was signed by Fidelity’s Vice President of Risk 
Management.

Reputational risk is also a factor work-
ing against those who are trying to get back on 
their feet after incarceration.  In the past there 
were numerous news outlets that produced ar-

es-to-hire-felons-obama-nominee-debo-adegbile-says-yes/
article/2545006.
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ticles about white collar crime that were fact-
checked and edited.  Today, cutbacks at nearly 
every newsroom have led to the reliance on 
press releases from prosecutors’ offices that 
are printed in the news as if they were fact.  
Those articles, even if retracted later, have 
an infinite shelf life on the Internet and can 
damage a person’s reputation for decades fol-
lowing a prison sentence.  Victims of certain 
frauds have even created websites named after 
the defendant, publicly advertising the defen-
dant’s information and other corroborated 
information.  The task of removing such infor-
mation is insurmountable.  Social media can 
be used to bully and intimidate a person for 
years.

I have firsthand experience of the 
collateral damages resulting from white col-
lar crime.  I served over two years in federal 
prison (2001-2003) and returned to the free 
world with many challenges in front of me.  
Divorced, no income, and no savings, I moved 
in with my parents at age forty.  Now, twelve 
years removed from prison, the effects of my 
actions from years ago haunt me personally 
and professionally.  I am not looking for any 
sympathy for the punishment I received, nor 
do I believe that defendants deserve light pun-
ishment in the first place.  However, I do want 
everyone to know that the consequences of a 
criminal act extend far beyond time served in 
prison.

I interview people who go in and out of 
prison.  From learning about their experienc-
es, they know the road ahead will be difficult, 
and they hope to blend back into society and 
go back to being the person they were before 
their criminal act.  It is a constant struggle for 
them.

Legislation, like the Utah registry, is 
unnecessary and dangerous.  It is difficult on 
those who are already broken, and it further 
diminishes a person’s chances of success in 
the future.  Even more sinister, the citizens of 
Utah will be given a false sense of security by 
believing that all the “bad-guys” in the state 
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must be on that registry.  Obviously, this will 
not be the case.

Populist legislation, like this Utah 
White Collar Registry, is disingenuous to 
Utah’s constituents and unfair to those who 
have served their debt to society.  It seeks to 
define a person as a felon for life and further 
limits their ability to contribute to society.
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ABA Collateral Consequences Summit: 
A Focused Dialogue for Improvement

by Kelly Mitchell

In February 2015, the ABA Criminal 
Justice Section hosted a National Summit on 
Collateral Consequences.  Collateral conse-
quences can impede the successful reinte-
gration of formerly incarcerated individuals 
into society.  When applied thoughtfully and 
judiciously, some collateral consequences are 
appropriate.  However, individuals who have 
convictions must be able to access employ-
ment, housing, education benefits, and other 
opportunities that empower them to succeed 
after completing their sentences.  A successful 
reentry experience is key to helping individu-
als avoid recidivating.

The ABA Criminal Justice Section 
has a long history of engaging in meaningful 
dialogue with policymakers, practitioners, and 
other groups regarding the use and impact of 
collateral consequences.  Recognizing the mu-
tual responsibility of those in the criminal jus-
tice community to close the opportunity gap 
created by collateral consequences, the ABA 
Criminal Justice Section brought together the 
collective minds of the leadership of a myriad 
of distinguished organizations.  Their purpose 
was to examine and debate potential solutions, 
to further the dialogue on systemic reform, 
and to find new ways to collaborate with one 
another on the local, state, and national levels.    

Additionally, the Summit served as an 
opportunity to highlight the ABA National 
Inventory of the Collateral Consequences of 
Conviction (NICCC).  The NICCC is an online 
database, available at abacollateralconsequenc-

es.org, that catalogues each jurisdiction’s laws 
and rules imposing collateral consequences.  
Available to the public free of charge, this 
resource for the first time makes it possible 
for criminal and civil lawyers and the public 
to determine the collateral consequences that 
are triggered by particular categories of of-
fenses.  It allows individuals to understand 
the limits collateral consequences impose on 
their rights, benefits, and opportunities.  It 
also allows lawmakers and policy advocates to 
understand the full measure of a jurisdiction’s 
collateral sanctions and disqualifications.  The 
NICCC was funded through a grant from the 
National Institute of Justice (NIJ).  The suc-
cess of the NICCC is due to the strong lead-
ership and support by George Washington 
Law School Professor Steven A. Saltzburg, 
who served as Chair of the NICCC’s Advisory 
Board, and Johnathan Gitlen, former Director 
of the NICCC project.

The topic of collateral consequences 
was covered from multiple angles during four 
plenary sessions.  The Summit opened with 
a panel, entitled Collateral Consequences as a 
Barrier to Reentry, A Dialogue with Stakeholders, 
during which panelists discussed the scope of 
collateral consequences including the effects 
on adults convicted of crime.  For example, 
former Deputy U.S. Attorney General James 
Cole discussed efforts by the Department of 
Justice to focus on the establishment of effec-
tive reentry programs and to encourage its at-
torneys to seek sentences that are proportion-
ate to the crime.  Other panelists discussed 
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such topics as the importance of effective and 
knowledgeable representation and the impor-
tance of having successful reentrants serve as 
the voice of this issue.

The second panel, entitled Real Life 
Collateral Consequences: Stories from the Field, 
drew upon the panelists’ own experiences and 
focused on the real-world impacts of collateral 
consequences.  For example, April Frazier-Ca-
mara, with the Shelby County Public Defend-
er in Memphis, Tennessee, impressed upon the 
audience the importance of discussing col-
lateral consequences in the context of poverty 
and race.  Additionally, Runa Rajagopal, a Civil 
Action Attorney with the Bronx Defenders in 

New York, commented that multiple collateral 
consequences are often triggered by arrest, 
requiring the individual to defend on multiple 
fronts at once (e.g., housing eviction, child 
protection services, job licensure, etc.).  Other 
panelists discussed the power of prosecutorial 
intervention at the front end of the case and 
barriers to reentry, such as convincing employ-
ers to hire individuals with a criminal record.

The third panel, entitled Criminal Re-
cords in the Digital Age, focused on how the rise 
of the digital age substantially alters what it 
means to have a criminal record in this coun-

try.  This panel explored the impact of a wide 
range of digitized criminal records informa-
tion and also addressed the efficacy of federal 
and state regulatory structures governing the 
use of criminal records data for employment, 
education, and housing.  Sharon Dietrich, Lit-
igation Director of Community Legal Services 
in Philadelphia, remarked that criminal re-
cords are the single most common reason peo-
ple come to her agency for employment help.  
She highlighted research demonstrating that 
even low-level convictions can interfere with 
employment prospects.1  Juxtaposed against 
this, Gregg Leslie, Legal Defense Director for 
the Reporters Committee for Freedom of the 
Press, stressed the importance of public access 

to information and suggested that the focus 
should instead be on addressing the improper 
use of information.

During the fourth panel, entitled Judges 
on Justice: A Discussion of Sentencing Consider-
ations & Collateral Consequences, four judges 
drawn from the Federal District Court and 

1  Christopher Uggen, Mike Vuolo, Sarah Lageson, 
Ebony Ruhland, and Hilary Whitham, “The Edge of Stigma: 
An Experimental Audit of the Effects of Low-Level Criminal 
Records on Employment.” Forthcoming in Criminology, 
(2014) available at http://onlinelibrary.wiley.com/
journal/10.1111/(ISSN)1745-9125.
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Superior Court of the District of Columbia 
discussed the role that judges play with regard 
to collateral consequences.  Panelists com-
mented that there is very little judges can do 
to directly impact collateral consequences, 
except make sure the offender has been made 
aware of the consequences and has had an 
opportunity to talk with counsel before taking 
a plea.  But they noted that it is often diffi-
cult to know what the consequences are, and 
remarked that the NICCC should help with 
that problem.  When asked specifically if they 
would like to have the power and authority to 
relieve some collateral consequences at sen-
tencing, the judges were cautious.  They sug-
gested that there would need to be some type 
of standard to guide their decision making 
and to avoid questions of unfairness in cases 
in which they did not grant relief.   

The rich and varied discussions that oc-
curred throughout the day yielded numerous 
ideas about ways to mitigate or change the im-
pact of collateral consequences.  The following 
are some of the key ideas that emerged from 
the discussions.  These ideas were not agreed 
upon as a formal set of recommendations, but 
rather, are simply a representation of the many 
ideas that emerged as the conversation pro-
gressed. 

Collateral Consequences in General

Participants in the summit repeatedly 
emphasized the need for society to welcome 
incarcerated individual back into the commu-
nity and provide services to encourage them 
to become law abiding citizens.  They ex-
pressed a need to examine the root causes as 
to why individuals are in the criminal justice 
system and to make sure there are programs 
and supports for reentry.  Additionally, panel-
ists suggested:

• Each collateral consequence should 
be closely scrutinized and should be 
required to defend itself.  Those conse-
quences that are unduly harsh and un-
related or disproportionate to the crime 

should be eliminated, such as the re-
quirement to register as a sex offender 
for a public urination conviction.  Only 
those consequences that further the 
goals of public safety should be retained.  
State and local bars should be engaged 
in this effort.

• Judges should be given legislative au-
thority to relieve individuals of specific 
collateral consequences, and the deci-
sion should be guided by a legal stan-
dard such as that being suggested in the 
proposed revisions to the Model Penal 
Code that call for balancing the burden 
on the individual’s ability to reintegrate 
into society against public safety.

•Locations across the country should 
use the holistic defense representation 
model pioneered by the Bronx Defend-
ers in New York, which assigns to the 
defendant a team comprised of an in-
vestigator, civil and criminal attorney, 
social worker, and immigration attorney, 
if needed, to assist the defendant in ad-
dressing not only the criminal case but 
also other consequences that are trig-
gered by arrest such as eviction, child 
protection proceedings, job licensing 
revocation, and deportation.

Criminal Records

Another recurring theme throughout 
the day was the prevalence and persistence 
of criminal records in the digital age. Panel-
ists asserted that we need a multi-pronged 
approach to get a handle on criminal records 
and that any proposal for policy intervention 
needs to take into account the main systems 
of collection and retrieval of criminal re-
cord information.  No clear solutions to the 
prevalence of criminal records on the Internet 
emerged.  Some panelists urged that the focus 
should be on penalizing the improper use 
of information rather than limiting it in the 
first place.  Others suggested that the records 
should be sealed altogether or that we should 
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at least put some impediments to access in 
place such that only those who would use the 
information responsibly could access it. 

Employment

A few specific suggestions for employ-
ment consequences emerged:  

• Efforts should be made to encourage 
employers to hire individuals with crim-
inal records.  This should include dis-
cussing with employers their fears and 
determining what can be done to miti-
gate risk.

• The system should encourage the en-
actment of fair hiring laws like that in 
Cincinnati, which delays the question 
about criminal record until later in the 
hiring process and then requires the 
employer to delve deeper into the in-
dividual’s situation by asking what the 
offense was, how long ago it occurred, 
whether it relates to the job the individ-
ual is seeking, and what rehabilitation 
efforts have been made.

Expungement

There was also a great deal of discus-
sion about the use of expungement as a means 
of mitigating the collateral consequences of 
conviction.  Speakers observed that expunge-
ment laws in thirty states have recently been 
enacted or expanded.  Panelists were encour-
aged by this work, but had additional sugges-
tions:

• Expungement should be available ear-
lier so that it can assist individuals when 
they most need it in the furtherance of 
success.

• Legislators should consider enacting 
the clean slate proposal in which a con-
viction would be automatically removed 
from the individual’s criminal record 
without the need for court action if the 
individual is able to remain crime-free 

for a period of years (e.g., seven to nine 
years).

The ABA Criminal Justice Section will 
soon be publishing a complete report detail-
ing the individuals and organizations that par-
ticipated in the Summit and providing a fuller 
report about the discussions that occurred 
during the day.
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The Fourth Amendment in the Digital Age Symposium 

by: Braxton Marcela1

On April 3, 2015, the National Associa-
tion of Criminal Defense Lawyers and Ameri-
can University Washington College of Law’s 
Criminal Law Practitioner hosted a symposium 
entitled “The Fourth Amendment in the 
Digital Age,” which featured various practi-
tioners and policy experts to discuss the grow-
ing digital and technological advancements 
and the impact they will have on the Fourth 
Amendment protections, national security, and 
criminal justice.  Claudio Grossman, Dean of 
the American University Washington College 
of Law, which hosted the event, began by not-
ing that privacy is a right recognized by inter-
national covenants and custom.  The current 
President of the National Association of Crim-
inal Defense Lawyers, Theodore Simon, fol-
lowed stating that the goal of the symposium 
was to explore how government surveillance 
programs, digital searches, etc. are impacting 
the Fourth Amendment in practice, and guide 
those “on the front lines” of criminal defense.   
He further stated that “Electronic surveillance 
and digital searches go to the heart of the 
Fourth Amendment and fundamental free-
doms, including how citizens are investigated, 
charged, and tried.  It directly impacts crimi-
nal defenders’ work to represent their clients. 

1  Braxton Marcela is a rising 2L at American Univer-
sity Washington College of Law and is the incoming Associate 
Publications Editor for the Criminal Law Practitioner.  His 
primary interest is criminal law, as well as secondary interests 
in national security law and immigration law. He is originally 
from North Carolina. 

Panel 1

The symposium’s first panel, entitled 
“New Developments in Surveillance Technol-
ogy: How the Government Collects, Searches, 
Stores, and Shares Information,” focused on 
the technological advances that law enforce-
ment, both state and federal are currently 
utilizing to investigate crimes and monitor 
suspects.  It also included an in-depth discus-
sion of how the legal system has adapted to 
new technologies and the implications they 
have for criminal defense.  It was moderated 
by Jennifer Daskal, an Assistant Professor of 
Law at AU WCL.  Panelists included Cath-
erine Crump, an Assistant Clinical Professor 
of Law at the University of California at Berk-
ley School of Law and the Associate Director, 
Samuelson Law, Technology and Public Policy 
Clinic, also serving as counsel to the Ameri-
can Civil Liberties Union in their challenge to 
the NSA metadata collection programs; Liza 
Goltein, Co-Director of the National Security 
Project, Brennan Center for Justice; Joseph 
Lorenzo Hall, Chief Technologist, Center for 
Democracy and Technology; and Eric Winger, 
Director of Cybersecurity and Privacy Policy 
for Global Government Affairs at Cisco Sys-
tems. 

Daskal introduced the panel by stating 
that there has been a “tectonic shift” in how 
data is collected, stored, and used, and asking 
Hall to elaborate on the newer technologies 
the State currently utilizes to investigate and 
monitor suspects.   Hall responded stating that 
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surveillance has ballooned extraordinarily, go-
ing from being as passive as mere eavesdrop-
ping to assertive muscular data collection and 
storage.  Surveillance has moved from being 
targeted to increasingly bulk—and “shock-
ingly intrusive.”   Hall even cites an example 
of a quantum program that can “cut a hole” in 
a user’s computer browser and collect pass-
words, keystrokes, and other data.  He particu-
larly notes that the NSA was using mass meta-
data collection long before the tech industry 
caught up to it.  Hall cited a main severe that 
arises from these problems is the amount of 
false positives, or targeting people that should 
not be targeted, data targeting can implicate 
others who would not otherwise be implicated 
simply by nature of proximity or “being on the 
same train.”

After Hall’s overview, the panel began 
discussing the legal system’s adaptation to 
the mass surveillance technologies.  Goltein 
began by saying there has been a sea change 
in the law moving in favor of mass surveil-
lance.  Most troubling to the panel was the 
seeming eroding of the traditional “golden 
rule” that surveillance of a target required 
reasonable suspicion of criminal activity.  This 
change begins with Section 215 of the United 
States of America Patriot Act,2 which allows 
the government to get a Foreign Intelligence 
Surveillance Act (FISA) Court order for infor-
mation on an individual based on relevance to 
a criminal act.  The FISA Court interpreted 
the statute broadly.  Secondly, Section 702 of 
the FISA Court Amendments Act of 20073 
Congress removed requirement of individual-
ized suspicion of wrongdoings for any foreign 
target overseas and in America.  Finally, Exec-
utive Order 12333—most expansive of govern-
ment authority—allows surveillance compa-
nies to collect foreign intelligence without any 
judicial involvement.  Goltein also asserts that 
these changes make the distinction between 
foreign and domestic targets a legal fiction.  
Particularly, the government assumes if it has 
no information about a target, it is probably 
2  115  Stat. 272, §215.
3  154 Cong. Rec. H. 5743, §702.

foreign.  The government has also utilized 
backdoor searches, in which they use foreign 
targets to locate American citizens attached to 
a foreign target.  The NSA used this method 
over 2,000 times against American citizens.  
The data ended up being used in local crimi-
nal prosecutions and by local government 
agencies throughout the country.  

Crump also further elaborated on the 
surveillance technologies being used on the 
local level to monitor and investigate sus-
pects.  Crump stated there is a “pot of money” 
available to local police departments to ac-
cess surveillance technology such as “Stone 
Gardens,” a technology putting cameras and 
audio recorders in rocks, as well as “sting ray” 
devices which attach to a car, and license plate 
readers.  Additionally, automatic license plate 
readers can take pictures of every car and 
enter the pictures into a larger database; aerial 
surveillance drones can track suspects and 
cars; local police departments track suspects 
on social media, as well as additional biomet-
rics technology that has been used by local 
police departments.  Further, localities have 
been able to pursue and arrest suspects at the 
local level based on nationally collected data.  

Both Goltein and Crump also assert 
that the Fourth Amendment is not seen as an 
adequate protection against these procedures.  
Particularly, the Fourth Amendment’s reach 
is constricted by the “foreign intelligence 
exception,” which is being both expanded 
and frequently invoked, as FISA courts have 
applied it broadly, ignoring prior courts’ insis-
tence that the target be a foreign national or 
foreign government.  Particularly, according 
to Goltein, once the government identifies a 
foreign target, they take the opportunity to 
monitor and investigate all people in that indi-
vidual’s network.  Goltein also cites the “Third 
Party Doctrine,” which traditionally holds that 
when an individual transfers data to a third 
party, such as a telephone company, then there 
can be no expectation of privacy and the gov-
ernment can use the phone company’s data on 
that individual.  However, the panel noted that 
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the “Third Party Doctrine” is eroding in courts 
and eventually may be replaced.  Subsequent 
panels also confirmed this.  On the subject of 
the Fourth Amendment, Crump is more opti-
mistic about the Fourth Amendment provid-
ing a remedy to mass surveillance and intru-
sion.  In particular, she cites Riley v. California,4 
in which the Supreme Court held there is 
a difference between digital data and other 
personal effects that can be searched in their 
decision prohibiting a search of a suspect’s 
cell phone pursuant to arrest.  She also cited 
Justice Alito’s concurring opinion in United 
States v. Jones,5 which seemed to give some cre-
dence to importance of curtailing long-term 
surveillance of individuals and more protec-
tion.  Crump also notes that there have been 
some state and local level victories invoking 
the exclusionary rule against advanced forms 
of technological surveillance.  

Winger evaluated on companies in-
volved in mass surveillance and how they have 
responded to the government’s increased use 
of surveillance.  He notes that the problem is 
largely a result of the public’s general trust 
in the internet and companies such as Twit-
ter, Yahoo, Google, and other companies.  The 
economic and social reliance on the internet 
and the trust people place in its technolo-
gies empower and encourage data collection.  
However, some companies and providers are 
mounting legal challenges to data collection 
policies.  These companies are particularly 
hoping to set a framework that can protect 
data and make surveillance more targeted and 
set a distinction between the content of indi-
viduals’ calls and the metadata of calls held by 
the companies.  Crump noted the companies’ 
lawsuits as well, noting that it is encouraging 
that companies are starting to concern them-
selves with restricting data collection.  

The panel ended with a discussion of 
the main challenges and important consid-
erations panelists feel are important to prac-
titioners.  Hall noted that attorneys need to 

4  134 S. Ct.1870 (2014).
5  132 S. Ct. 945 (2012).

know what the government is doing, but also 
how network security and network operations 
work.  There is a general need to invest in 
teaching attorneys how the technology works.  
Goltein states that attorneys’ priorities should 
be identifying the stakes and the risks, as well 
as combatting the perception that the United 
States government won’t misuse its national 
security power in its surveillance of Ameri-
cans.  She notes additionally that the slowness 
of American public opinion and the judiciary 
is much slower than the pace of technologi-
cal development.  Winger notes that attor-
neys should focus on broader debate about 
the scope of authorities that exist beyond the 
statutes that we have, particularly as it relates 
to trust between Americans companies, other 
nations and the US government.  Crump con-
curs alleging that expanding the debate and 
expanding the public’s education of the tech-
nology that is out there and its impact on both 
national security and criminal justice will be 
essential to addressing the various concerns 
involving mass surveillance and collection of 
suspects’ data.  

Panel 2

The second panel, entitled Challenges 
to the System: Prosecutors, Judges, and De-
fense Attorneys in the Digital Age, moderated 
by Gerry Morris, Esq., President-elect of the 
National Association of Criminal Defense 
Lawyers, focused on how digital surveillance 
and new technologies were directly impacting 
practitioners in the field.  It featured Hanni 
Fakhoury, Senior Staff Attorney, Electronic 
Frontier Foundation; Neema Singh Guliani, 
Legislative Counsel, American Civil Liber-
ties Union; Jim Harper, Senior Fellow, CATO 
Institute; Orrin Kerr, President and CEO, Na-
tional Constitution Center, Professor of Law, 
George Washington University Law School.  

Morris opened by asking the panel for 
general opening statements on the subject.  
Kerr began by asserting that Riley v. California6 
is a very good decision from the perspective of 

6 
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a defense attorney and should provide opti-
mism about the judiciary’s trust and allowance 
of digital surveillance.  However, he also notes 
that the Courts have restricted the exclusion-
ary rule further; thus, from a rights standpoint, 
the rights are expanding, but this expansion 
will not likely benefit or aid clients.  Harper 
also asserts that rights are expanding, par-
ticularly because the “reasonable expectation 
of privacy standard,” originally set by Katz v. 
United States,7 is slowly dissipating.  A majority 
opinion of the Supreme Court has not cited to 
it or based a major decision off of it.  Although 
attorneys can and probably should argue the 
“reasonable expectation of privacy” argument, 
it may be more relevant and practical for at-
torneys to argue a statutory-type, line-by-line 
analysis of whether there was indeed a search 
or seizure and then whether it was reasonable. 
Harper analogizes the standard to a mailed 
letter—when a letter is put in an envelope, 
one can reasonable expect the contents to 
be private, yet it can be more simply argued 
that opening the letter is a search/seizure, and 
property rights make opening it unreasonable.  
Harper further argues that this is likely good 
for defense practitioners and their attorneys, 
especially because this style of analysis can be 
analogously applied to the internet.  He states 
that although the analysis is are very fact-
specific, it will restore application of Fourth 
Amendment on its terms sufficient to protect 
privacy rights. 

Singh opened by pointing out that 
there is a “bizarre tension” in federal gov-
ernment.  Although government is unable 
to keep up with growing technology, as cur-
rent debates over surveillance technologies 
involves technology that is a decade old, the 
federal government is very good at getting this 
technology to state and local law enforcement 
technologies.  She advocated a federal policy 
that policy prohibits the federal government 
from asking states/localities to hide or conceal 
use of surveillance technologies.  For example, 
she states that the Department of Justice has 
asked prosecutors and police departments 
7  389 U.S. 347 (1967). 

to cite “confidential sources” in cases, of-
fer plea deals before challenges to evidence 
arose, or dismiss cases involving data collected 
via certain surveillance devices.  The goal of 
these directives is to directly keep informa-
tion on surveillance technologies away from 
judges.  She also states that Congress needs 
to exert further oversight over federal funding 
of surveillance technologies by local govern-
ments, describing the Department of Justice’s 
grants as a “blank check.”  She sees the main 
problem being that Congress does not act 
on privacy concerns until there is a problem, 
leaving them “fifteen to twenty years behind.”  
For Singh, an expansion of congressional 
oversight and regulatory change from the De-
partment of Justice is crucial to addressing the 
Fourth Amendment as we move through the 
digital age.  

Fakhoury opened by saying the impor-
tant thing to remember about surveillance 
and privacy issues is that they are univer-
sally occurring in the criminal justice system 
throughout the nation.  For example, he cites 
a judge in Baltimore who asked a police of-
ficer to disclose information about a stingray 
device, and the prosecutor decided to inter-
rupt the questioning and concede on a motion 
to suppress evidence collected by the device.  
Fakhoury says that defense attorneys should 
value stories and “wins” such as this because 
they allow attorneys to say “We’re not crazy.  
This is an actual problem.”  He particularly 
encourages each defense attorney to seek their 
“Riley Moment,” named for Riley v. California,8 
which he identifies as the moment which 
shows the existence of a search/seizure using 
intrusive technology.  Fakhoury states four 
reasons why Riley is very significant to defense 
practice, particularly when it comes to digital 
search and surveillance: 1) Court did not feel 
they had to apply the Robinson v. United States9 
decision allowing containers in proximity to 
arrestee incident to arrest; (2) quantitative 
and qualitative difference between cell phone 
[and phone data] and other items that can 
8 
9  414 U.S. 218 (1973).  
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be searched incident to arrest; (3) cell phone 
data goes back to even before you bought the 
phone; and (4) phones are so pervasive in soci-
ety now that they justify higher scrutiny than 
other levels.  He states that the best practice 
coming from Riley and other cases that have 
challenged digital searches and surveillance 
is to frequently and actively make discovery 
requests and vigorously ask questions, both 
in court and to the prosecutors, about where 
certain information is coming from and what 
technology is being used.  He advocates this 
course particularly, because of his belief that 
the reliability of evidence gathered by digital 
or technological surveillance should be as rel-
evant to the proceeding as evidence gathered 
from other less intrusive and more arcane 
means.   

Panel 3

The third panel was entitled, Law and 
Policy: A Path Forward for the Constitution, 
Courts, Congress, and Law Enforcement, 
and was moderated by Jeff Rosen, President 
and CEO, National Constitution Center, Pro-
fessor of Law, George Washington University 
Law School.  It featured Ahmed Ghappour, 
Visiting Professor at the University of Califor-
nia Hastings College of the Law, and Director 
or the Liberty, Security and Technology Clinic; 
David Lieber, Senior Privacy Policy Counsel at 
Google; Greg Nojeim, Senior Counsel and Di-
rector of the Freedom, Security and Technol-
ogy Project at the Center for Democracy and 
Technology; and Kenneth Wainstein, Partner 
at Cadwalader, Wickersham & Taft LLP, For-
mer Homeland Security Advisor, Former As-
sistant Attorney General for National Security, 
and Former United States Attorney for the 
District of Columbia.

Rosen began the discussion by asking 
each panelist if it would be constitutional for 
President Barack Obama to announce a policy 
involving multiple miniature drones that 
would ubiquitously and continuously monitor 
and survey regular citizens and keep data that 
could be accessed by national security agen-

cies and law enforcement.  Ghappour claims 
that it depends on the particular scope of 
the program, the size of the drones, the types 
of surveillance, and the storage of the data.  
However, he was quick to highlight that there 
are some forms of ubiquitous surveillance in 
many public areas already.   Ghappour also 
cites the First Amendment as a barrier to 
twenty-four hour drone monitoring, as such 
surveillance would cause people to self-censor 
their words, activities and associations, which 
would violate the First Amendment.    Lieber 
says that such a policy would not be consti-
tutional, as “the Fourth Amendment protects 
people not places.”  Throughout this panel, 
each panelist once again reiterated that the 
“reasonable expectation of privacy test” is 
likely to be abandoned as a means of Fourth 
Amendment analysis.  Nojeim is also very 
skeptical of the twenty-four hour drone policy, 
particularly as it deviates from the court’s 
holding in Jones, which held that a twenty-
eight day surveillance using a GPS tracking 
violated the 4th Amendment.  Wainstein also 
claimed the twenty-four hour drone surveil-
lance would be likely unconstitutional because 
of the rule in Jones. 

In addition to answering this particular 
question, the panelists expressed some reason 
to be optimistic about Courts’ handling of 
surveillance in the digital age.  Nojeim relied 
particularly on Jones for this optimism.  Most 
notably, no justices accepted the government’s 
view that driving on public roads removes an 
individual’s reasonable expectation of privacy.  
Further, Nojeim claims that the Jones opinion 
signals the judiciary’s awareness of privacy 
rights and an inclination towards greater 
protection. Wainstein concurred on the claim 
that the Court post-Jones will be more protec-
tive of privacy rights, especially because of the 
slippery slope argument that is very pervasive 
in the legal questions about surveillance.  In 
addition to the Jones opinion, Nojeim cites 
three additionals reasons to be optimistic 
about Court’s and lawmakers’ future han-
dlings of surveillance and technology:  (1) 
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SCOTUS embrace of the notion that technol-
ogy is changing the nature of privacy and it is 
insufficient to apply less advanced technolo-
gies that don’t include as large an amount of 
data—for example, the holding in Riley based, 
in part, because cell phones are different in 
that they store such a large amount of data; (2) 
business has emerged as a key constituency by 
engaging in the privacy debate in a way that 
they had not in previous years, including filing 
suits to protect consumers’ data; and (3) there 
is increasing ease with which we can encrypt 
and protect data.  Wainstein disagrees with the 
idea that data encryption will hinder or curtail 
mass surveillance.  However, he is concerned 
that mass encryption of certain types of data 
will make it harder to prosecute certain sus-
pects and will put an amount of valuable 
data outside of the reach of law enforcement.  
Particularly he is concerned that, because of 
encryption, the government may go through 
the process to obtain a warrant for necessary 
information about a suspect, but such data 
will be unavailable because of encryption.

Wainstein, the symposium’s only pros-
ecutor, brought an interesting perspective to 
the discussion by speaking of the rationales 
behind surveillance and collection of data.  He 
asserts that there are practical applications 
that justify the collection and the use of mass 
data.  Particularly, he cited a list of names on 
a plane as a type of data.  If there was a sus-
pected or alleged terrorist on the boarding list 
of the plane, the government and the gen-
eral public would want the government to be 
able to upload the flight’s manifest and read 
through the list of passengers to thwart any 
possible terror plot.  Nojeim questioned this 
hypothetical on the grounds that the other 
passengers, who had done no wrongs, will 
have still suffered a violation of their Fourth 
Amendment rights.  He further stated that 
the Federal Bureau of Investigations is not 
required, by rule or statute, to destroy data 
collected on innocent persons, making viola-
tions of the Fourth Amendment against the 
innocent people on the flight list more likely.  

The panelists further discussed what 
policy and legislative changes may possi-
bly await the ongoing debate about surveil-
lance and law enforcement, especially as the 
USA Patriot Act, Section 215 is set to expire 
in May.  Wainstein points first to Congress, 
yet says that it is unlikely that Congress will 
significantly change the current surveillance 
regimes, as it is atypical for members of Con-
gress to buck the Executive Branch on mat-
ters involving national security, including 
surveillance and technologies.  For example, 
Wainstein does not expect the Patriot Act to 
be restored in its current terms after it ex-
pires.  Lieber is more optimistic on Congres-
sional action, citing the upcoming expiration 
of Section 215 of the Patriot Act as a reason to 
be optimistic.  He claimed that there will be 
considerable pressure on lawmakers to tailor 
a new statute that takes into account consider-
able privacy concerns from privacy advocates, 
as well as private companies.  Lojeim theorizes 
that the involvement of business as a constitu-
ency in privacy matters may further assist the 
search for a legislative solution to these issues.  
Overall, while there will be pressure on Con-
gress to closely scrutinize and revise policies 
around surveillance, yet very intelligent minds 
differ on the likelihood of significant change.  
The panel was in general agreement that sur-
veillance policies will be greatly impacted by 
shifts in the courts’ interpretations of privacy, 
private companies’ resistance to certain poli-
cies, and political pressures on Congress.  

Conclusion 

After the three panels, it was very clear 
that there are a series of complicated issues 
involved in the government’s digital surveil-
lance and monitoring practices.  It is also very 
clear that there are significant problems that 
defense attorneys must address in order to 
adequately represent their clients.  Moving 
forward from the symposium, it does seem as 
if there is reason to be optimistic, yet there 
must also be an awareness of the challenges 
and the difficulties involved in creating sub-
stantive change.  If defense attorneys continue 
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to educate themselves and their clients and 
advocate, both in courts and in Congress, the 
goals of the symposium and the goals of crimi-
nal defense in the digital age would surely be 
furthered.  For more information, the sym-
posium is available on-line from C-SPAN at 
http://www.c-span.org/search/?searchtype=All
&query=Fourth+Amendment+and+ 
Technology.  
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