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Medical Negligence

Handling a Failure
to Diagnose
Breast Cancer Case

Irwin M. Ellerin, Mia I. Frieder, and Gary R. Hillerich

ailure to diagnose breast can-

cer is the most frequently liti-

gated medical negligence claim.!

Unlike lung and cervical can-
cers, the risk factors associated with di-
agnosing breast cancer are not clear-cut,
nor do these factors present an effective
mechanism for control and treatment.
In fact, 80 percent of women diagnosed
with breast cancer do not have any of the
known risk factors.?

Today, 50 centuries after it was first
recognized, breast cancer remains the
most common cause of cancer death
in women.? Breast cancer constitutes
32 percent of all cancers in women and
is responsible for 18 percent of deaths
from cancer.*

This article discusses some basic ele-
ments of handling a failure to diagnose
breast cancer case. The goal is to present
a checldist of fundamental factors to con-
sider; the article should not be consid-
ered all-inclusive.

Carcinomas of the breast are general-
Iy formed from the epithelium or lining
of mammary ducts and lobules. These
cancers are divided into two main groups:

This stamp, which becomes available
next month, will likely increase pub-
lic awareness of breast cancer, but
sometimes medical practitioners miss
the diagnosis.

carcinomas of ductal epithelial origin and
those of lobular epithelial origin.

Carcinomas of ductal origin are di-
vided into non-invasive (duct cancer in
situ) and invasive types. Carcinomas of
lobular epithelial origin are usually divid-
ed on the basis of invasion, that is, lob-
ular cancer in situ (or lobular neoplasia)
and invasive lobular cancer. Although
both types fall under the category of
breast cancer, ductal and lobular carci-
nomas are two distinct histopathologic
entities, having different clinical char-
acteristics that may atfect how they are
treated.

A fundamental maxim of handling
breast cancer cases is to learn as much as
possible about breast cancer generally
and your client’s breast cancer specifical-
ly. This is a highly technical, specialized
field. You must be both familiar with the
concepts involved and fluent with the
terminology.

For example, is the cancer estrogen,/
progesterone positive or negative and,
thus, responsive to hormone therapy?
What is the cancer’s histology—that is,
how much do the breast cancer cells re-
semble normal breast epithelium? Did
the cancer have a high division or mitotic
rate—an indication that the cancer was
growing quickly?

Tt is also necessary to understand how
cancer is staged.? Cancer staging is cur-
rently performed according to the tumor

node metastasis (TNM) classification
system. A breast cancer is assigned T, N,
and M values based on the size of the
primary tumor (T), the nodal involve-
ment {N), and the presence of metasta-
sis (My-M,). Then the cancer is desig-
nated by a stage number, I through IV.
For example, Stage I cancers—a tumor
less than 2 cm (T ), no nodal involve-
ment (Ny), and no metastasis (Mg)—
have the best prognosis.®

Stages arc determined in two ways.
Clinical staging, the first method, de-
pends on the physician’s physical exam-
ination. It is often inaccurate, especial-
ly regarding nodal involvement, when
compared to pathological staging, the
second method, which entails micro-
scopic analysis of the actual tissue. Still,
the TNM classification system patho-
logically is probably the best and most
widely used system currently available.

To better understand this disease, read
some of the leading texts on breast can-
cer.” At least one should be added to your
library.

Also, consider retaining an oncologist
early in the case for consultation. You
should have this person review your
client’s entire medical file and assist you
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in identifying the strengths and weak-
nesses of your casc. Ask the specialist to
teach you about breast cancer and the
treatments involved, to point out possi-
ble defenses, and to advise you on effec-
tive cross-examination of the defendant’s
medical experts.

Case Evaluation

The most common type of breast can-
cer case involves a small, painless lesion
or mass that is found first by the patient.
In fact, 25 percent of women who con-
sult a physician do so because they are
concerned about a lump or other abnor-
mal finding in the breast.®

If the breast mass or lesion does not
resolve within one menstrual period, a
physician must rule out any possibility of
cancer. This includes, but is not limited
to, ordering a mammogram, performing
a needle biopsy or aspiration, or refer-
ring the patient to a surgeon or other
specialist to perform these tests. Follow-
up care and documentation are essential.

However, in many cases, the doctor is
unimpressed with the physical findings
of the exam and sends the patient home
without ordering additional tests. Sever-
al months later, either through the per-
sistent presence of the mass or the de-
velopment of other symptoms, the cancer
1s finally diagnosed. By this time, the can-
cer may have invaded the lymph nodes
and possibly metastasized to other or-
gans or the skeleton itself, effectively re-
ducing or destroying the patient’s chance
of long-term survival.

The initial consultation with the doc-
tor coupled with the delay in diagnosing
and treating the cancer will form the cor-
nerstone of your case. Statistics on breast
cancer cases show the average delay in
diagnosis is 14 months after the patient
first discovers the mass.”

Generally, the longer the delay, the
stronger the likelihood that the cancer
could have been successfully treated at
an carlier stage. Keep in mind that the
key inquiry is when the cancer could have
been diagnosed compared with when the
cancer was diagnosed and treated.

When a patient presents with a breast
mass approximately 2 cm or smaller
(about the size of a dime), and no oth-
er associated symptoms, the breast can-
cer is usually Stage 1.1 There 1s only a 20
percent to 25 percent chance that a pa-
tient presenting with clinical Stage I can-
cer will progress to clinical Stage IT if
treated."! Moreover, Stage 1 carcinomas
are associated with the highest rate of
patient survival, with chemotherapy the

five-year survival rate is higher than 90
percent. 2

Although breast cancer is most com-
mon in older women, it can be most dif-
ficult to diagnose in younger women. This
difficulty reflects the fact that younger
women have denser breast tissue, which
reduces the efficacy of mammography.
Also, physicians often are less likely to
suspect the disease because of a younger
woman’s age. This is why it is essential
for a physician to aspirate a breast mass
if it does not resolve in 30 days.

Generally, younger women are better
plaintiffs because they have been de-
prived of a larger part of their average life

The most common
type of breast
cancer starts as a

painless lesion.

expectancy (and therefore their expect-
ed income) and also because younger
women are more likely to be survived
by minor children. According to the
most recent study of breast cancer claim-
ants conducted by the Physician Insur-
ers Association of America (PTAA), 31
percent of the 487 claims studied were
brought by women under 40. However,
37 percent of the sums were paid on this
group’s behalf.!3 An earlier study of 40
breast cancer verdicts confirmed that the
largest awards went to patients who were
younger, pregnant, or had experienced
the longest delay in diagnosis.!*

Know the History

In assessing a case, it is important
to find out whether your client faced a
higher-than-normal risk for breast can-
cer. Significant factors include a family
history of breast cancer, especially in an
immediate family member, and never
having borne children.

Your client should have a thorough
family health history and personal breast
history documented in her record. If she
is at an increased risk, the defendant
physician will have a much harder time
explaining a failure to rule out the pos-
sibility of cancer. If there are no nota-
tions in your client’s medical records in-
dicating an awareness or consideration
of your client’s history, it will appear
that the defendant doctor ignored your

client’s increased risk for breast cancer
associated with these factors.

You may also want to see if your client
has had any prolonged exposure to en-
vironmental factors that are linked to
breast cancer.s

It is important also to ask your client
why she did not seek a second opinion.
This question will burn in the minds of
jurors, so make sure you address it. Find
out if your client had considered the pos-
sibility of speaking to another doctor,
and the reasons she ultimately decided
against it. This will be especially impor-
tant if your client consulted the defen-
dant physician on only a single occasion
as opposed to having a long-standing
doctor-patient relationship.

Inquire about your client’s routine re-
garding doctors’ visits and breast self-
examination. Is your client someone who
visits a doctor on a regular basis, or does
she wait until a crisis before consulting
her physician? A client who takes re-
sponsibility for her own health through
regular self-examination or yearly doctor
visits may be viewed as a more attractive
plaintiff.

Also, did vour client follow her doc-
tor’s instructions? For example, was your
client told to return for further study if
there were any changes in the suspect
mass? In this scenario, a client’s failure to
regularly examine the mass or report back
to her physician after finding changes
may make it more difficult to litigate since
it can be construed as contributdng to or
causing the delay in diagnosis.

If your client sees her doctor regular-
ly or has a condition, such as pregnancy,
that requires routine office visits, the
doctor’s failure to diagnose the cancer
will be more clear-cut.

If your client is pregnant, you will es-
sentially be addressing two issucs: failure
to diagnose the breast cancer and failure
to properly treat the baby.

In some, but not all, cases the doctor
may need to abort the fetus to immedi-
ately administer chemotherapy and /or
radiation. Or if the fetus is viable, it may
need to be delivered prematurely by ce-
sarean section before the mother’s in-
tensive treatment can begin.

There is a large body of information
dealing exclusively with breast cancer and
pregnancy.t®* How the pregnancy affects
the breast cancer is a legitimate area of
controversy, but most of the data sug-
gest that breast cancer complicated by a
pregnancy has a worse prognosis."”

The most common reason for the
worse prognosis is that heightened hor-
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mones and growth factors in a woman’s
body both during and after pregnancy
can stimulate breast cancer growth. An-
other reason is that these changes make
it more difficult to examine a woman’s
breast during pregnancy, which con-
tributes to the delay in diagnosis.

Discovery

Cancer ravages a human being. The
combined effects of the disease and its
treatments are merciless and often dev-
astate a person’s appearance, demeanor,
and ability to perform routine tasks.

Because the progression of metastat-
ic disease can be quick, it is imperative
to address the possibility that your client
may not be alive at trial. You should have
at least one videotaped evidentiary depo-
sition of your client. The tape will chron-
icle pain and suffering and preserve for
trial the harrowing effects of the cancer.

In this deposition, clearly establish the
following:

e the date the mass was discovered
and all examination dates;

e the size and location of the mass at
cach doctor’s visit,

e what your client asked the doctor
about the mass;

® who was present in the examining
room on each visit;

e what was said and done by the doc-
tor and any nurses on cach visit; and

e whether breast self-examination in-
struction was given to your client.

You must obtain a complete set of med-
ical records from all medical providers
for at least five years before the cancer was
tound. These records will contain critical
information for litigating the claim.

You will need to look for any notation
in the records showing your client failed
to comply with her physician’s request for
further diagnostic testing and follow-up
appointments. You must secure your cli-
ent’s medical records early enough in the
case to allow vou and your experts time
to sift through every piece of information
and to glean every possible analysis.

All X-rays, mammograms, ultrasounds,
and bone scans, both before and after
the diagnosis, should be reviewed by an
oncologist or radiologist specializing in
reading films for cancer metastasis. Where
mammography had been ordered, be cer-
tain to get the “call sheet,” which details
orders from the primary physician to the
mammographer from the radiology de-
partment where the mammogram was
performed. This could indicate that the
referring physician suspected cancer or
told the radiologist what to look for.

The records should support the chron-
ology of the patient’s chief complaint and
contain a diagram or narrative by the pri-
mary physician indicating the size, loca-
tion, and any other features of the breast
abnormality. The records should also
document further diagnostic studies, con-
sultations, and follow-up instructions or-
dered by the examining physician.

If the abnormality is described in the
records as a “lump” or a “mass,” or is
measured or drawn, by definition the pa-
tient has a dominant three-dimensional
mass, and the standard of care dictates
that this must be resolved by additional
diagnostic studies.!®

These studies include aspiration, fine
needle aspiration, or open biopsy. In some
cases, these diagnostic studies can also
include a plan of action. The plan should
be carefully delineated. An example is a
recommendation for reexamination af-
ter a menstrual cycle.

Omission of one or more of these di-
agnostic studies from the medical records
may be evidence of a deviation from the
standard of care. Moreover, jurors may
view incomplete records as evidence of
the physician’s failure to provide ade-
quate treatment.

In addition to a complete set of med-
ical records, you will need to secure your
client’s entire file from the pathology lab.
Sometimes a pathology lab will run di-
agnostic studies in addition to those
specifically requested by the physician.
Therefore, in your subpoena for docu-
ments, be sure to request the results of
all studies run on all tissue samples.

Preparing the Case

The most likely defendants in your
lawsuit will be the gynecologist or in-
ternist who examined the abnormality or
the radiologist who performed or read
any mammograms. According to a 1995
study, radiologists were named most fre-
quently as defendants in breast cancer
cases, followed by gynecologists.’ An
earlier study of these verdicts and settle-
ments identified gynecologists as the
most likely subject of this type of claim.?

Although radiologists may have less
direct patient contact, this shift in pri-
mary defendants may be due, in part, to
the increased responsibility of the radi-
ologist for the actual diagnosis of the
cancer through interpreting and report-
ing the results of mammograms, X-rays,
and bone scans, which can show meta-
static growth.?! Also, when reading the
mammogram the radiologist has an obli-
gation to obtain prior mammograms.??

The American College of Radiologists
publishes a set of standards for radiolo-
gists performing mammograms. Also,
federal rules for mammography were pro-
mulgated in the Mammography Quali-
ty Standards Act.?

The elements of damages for your cli-
ent will generally include past and future
medical expenses (monitoring expenses,
chemotherapy, radiation therapy, and
bone marrow transplant); loss of earn-
ings, earning capacity, and future earn-
ings; past and future pain and suffering;
loss of enjoyment of life (in some states);
and mental anguish caused by awareness
or fear of being terminally ill. If your state
allows recovery for a spouse’s or minor
child’s loss of consortium, these claims
should be added to the complaint.

If your client dies before trial, you will
be handling both a medical negligence
action and a wrongful death action. The
elements of damages for the wrongful
death claim will be determined by your
state’s wrongful death act.

Litigating failure to diagnose breast
cancer cases 1s costly, so be prepared to
invest substantial resources in develop-
ing your case.

You will need to present at least one
expert, usually an oncologist, to testify
at trial to educate the jury on how can-
cer grows in the body, how it is treated,
and what the survival rates are. This ex-
pert must be able to communicate the
concepts involved both simply and di-
rectly to a lay jury. Experts specializing
in clinic work and teaching often have a
good blend of qualities for this task.

You will need another expert who
practices in the same specialty as the de-
tendant to testify about the standard of
care. If the defendant is an obstetrician/
gynecologist (ob,/gyn}, it may be com-
mon practice for this specialist not to per-
form needle aspirations or biopsies. Al-
though it is perfectly acceptable for a
practicing ob,/gyn to refrain from these
procedures, in many jurisdictions it is a
deviation from the standard of care not
to refer the patient to a specialist when
appropriate.

In addition to medical experts, you
will need an economist and possibly a
psychologist or psychiatrist to attest to
the effects of a terminal illness on a per-
son with cancer and her family.

Read every publication your expert has
written and every deposition your expert
has given. To assist you in locating pre-
vious depositions, consider taking an ad
in a legal publication for the plaintiffs’
bar, such as the ATLA Advocate, to re-
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quest depositions on a particular expert,
You might also contact a deposition
bank, or the trial lawyers association in
your expert’s home state.

As previously noted, have your med-
ical experts assist you in preparing for
cross-examination of the defense. In
breast cancer cases, the defense will com-
monly proffer an argument regarding
doubling time?® or the rate at which a
cancer grows. Your expert should esti-
mate the doubling time of your client’s
cancer. The doubling time for breast can-
cer ranges from a few days to more than
a year.?s Generally, 90 percent to 95 per-
cent of all breast cancers grow with an
average doubling time of 30 days or
slower.?”

Another prominent defense involves
the assumption that even if the cancer
had been diagnosed earlier, it would not
have affected the outcome since the can-
cer was unresponsive to treatment. To
combat this defense, have your expert
interpret your client’s blood chemistry
levels after treatment such as chemother-
apy. If the blood chemistry levels im-
proved, this may be evidence that the
cancer did, in fact, respond to treatment.
Moreover, it can be argued that the can-
cer would have responded even better
had there been less tumor in the body.

Going to Trial

Space limitations preclude an exten-
sive discussion of all the relevant consid-
erations of trying a failure to diagnose
breast cancer case. Like most medical
negligence cases, photographic blowups
of important medical records will be es-
sential to litigating your case. Enlarge-
ments of reports that contain an erro-
neous diagnosis of the mass or lesion
are vital. These enlargements should be
displayed where the jury can see them
throughout the trial since they are evi-
dence of the defendant’s negligence.

You will need other demonstrative ev-
idence to assist the jury in understand-
ing the progression of breast cancer
throughout the body. You will want to

have a chart depicting a cutaway of the
breast and a chart depicting the entire
body front to back, especially if the can-
cer has metastasized. At least one of these
charts should show the axilla lymph
nodes (the lymph nodes in the armpit).

Using markers or a pointer, your ex-
pert can show the jurors how cancer
grows and sprecads in the body. More im-
portant, your expert will show the jurors
how to recognize the warning signs of
cancer at an early stage and point out the
features of the mass or lesion that should
have led the defendant to consider the
diagnosis of breast cancer.

You also can use model spheres to al-
low jurors to sec and feel the size of the
tumor at various stages. A plastic model
of the breast is also a good visual aid.

Tn a radiology case, get blowups of the
mammogram with the mass that was
missed. Some courts will even allow you
to give a copy of the photo to individual
jurors.

Today, there is as much written on ju-
ry selection as there is on actually trying
the case. Although we do not purport to
be jury experts, one general principle re-
garding obstetrical /gynecological cases
is that older men may make more sym-
pathetic jurors. Women can exercise harsh
judgment on women plaintiffs, especial-
ly regarding the failure to seek a second
opinion. Also, if your defendant is a male
ob/gyn, be aware that some men harbor
a general animosity toward male physi-
cians who work in gynecology.

Failure to diagnose breast cancer cases
is an area of medical negligence that is
growing at a great rate. People with ma-
lignant tumors almost invariably bring
these growths to the attention of their
personal physician. These tumors can be
diagnosed and treated at an early stage
by physicians or radiologists who excr-
cise reasonable care. ]
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