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Were it left to me to decide whether we should have a government without newspapers, or newspapers 

without a government, I should not hesitate a moment to prefer the latter.  

Thomas Jefferson, 1787.  
 

 

 

 

1. Why is the Commission’s consultation on publishing important? 

2. Why do publishers need a stable legal framework – what does that mean in practice? 

3. Why is this protection needed now and why was it not needed in the past?  

4. How does the rights situation differ between publishers and other producers? 

5. Why should press publishers have legal parity with other content producers? 

6. How will the inclusion of publishers into the catalogues of rightsholders affect authors, 

journalists and other contributors to the press publication? 

7. Will a publisher's right affect readers’ content sharing?  

8. How are the German and Spanish laws different? 

9. Why are publishers playing a crucial role in our democratic society? 

10. What are the challenges for publishers today? 

11. What is the important role of press publishers - what tasks do they fulfill? 

 

 

1. Why is the Commission’s consultation on publishing important? 
 

The European Commission has launched a consultation on publishers’ rights on 23 March 

2016. This provides an important opportunity for the Commission, ahead of legislative 

proposals for EU copyright reform, to properly assess the copyright-related challenges faced 

by the publishing community in the digital era, what is at stake and the appropriate way to 

address these issues at EU level.     

 

The consultation is much welcomed by the publishing community, as it provides the 

opportunity to acknowledge the value of the press to society and the digital economy, and 

to set the record straight on the challenges posed in the digital environment and how to 
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best address them at EU level.   

 

The hope is that it could ultimately lead to much-needed adequate legal protection of 

publishers in the EU copyright framework, in particular by clarifying at EU level that publishers, 

like the other content producers (broadcasters, film producers, phonogram producers], are 

listed as rightholders in EU copyright law.    

 

2. Why do publishers need a stable legal framework – what 

does that mean in practice? 
 

To remain competitive and independently financed in Europe’s Digital Single Market, 

publishers need to be able to compete effectively and profitably on all platforms.  This 

requires clear rights that are recognized in the market:  the current lack of clarity benefits 

those that would like to freeride on the press publishers investment.   

 

The Commission Communication published in December 2015 “Towards a modern, more 

European framework” strives towards more harmonisation. Publishers deserve to be at the 

heart of the future EU copyright acquis. If publishers are not acknowledged as rightholders in 

line with all other content producers, they will be left without any protection in European 

copyright law in their own right and will continue to be subject to complex legal cases with 

uncertain outcomes1. If press publishers are added to the list of current right holders this will 

give publishers clear legal rights and enable them to improve their licensing options, give 

them the ability to enforce against infringements and thereby encourage investment and 

innovation in the sector. 

 

This can be achieved without prejudice to other rights in the field of copyright, authors’ 

rights’ in particular but also the ownership of rights by employers in some Member States.  In 

practice this means to include publishers into the catalogue of rightholders in EU copyright 

law allowing protection for the published edition, covering: 

  

 Reproduction right 

 Right of communication and making available to the public 

 Distribution right  

 

3. Why is this protection needed now and why was it not 

needed in the past?  
 

At the time of the Directive 2001/29/EC on harmonisation of certain aspect of Copyright 

and Related Rights in the Information Society (InfoSoc Directive), publishers were not yet 

subject to the mass reproduction and communication to the public that is the reality of 

today’s digital landscape. The very different environment that press publishers operate in 

today now requires that they have the same rights as producers from other creative 

                                                      
1 HP/Reprobel, Svensson/Retriever, Best Water International etc. 
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industries, as regards reproduction, communication to the public and distribution (which 

would be without prejudice to the authors’ rights) at EU level.” For further details, see answer 

to Question 6. 

 

In the non-digital past, a publisher’s right was not considered necessary. When the InfoSoc 

Directive was proposed at the end of the 1990s, publishers were still for the most part offering 

only printed products and not yet subject to the mass reproduction and communication to 

the public that is the reality of today’s digital landscape. The licensing situation was far less 

complex and the assignment of rights by various contributors to the publisher was more 

straightforward.  

 

Media diversity is a basic tenet of the European Union’s Charter of Fundamental Rights. It is 

cherished as a citizen’s right and continues to command respect through the role that the 

independent media play in our democratic Europe. But it comes at a cost, and with 

responsibilities. The fact is, quality journalistic content – whether breaking news or in-depth 

investigative reports, sports coverage or feature writing – is not just popular to read and 

share across social media, but expensive to produce, so media companies need to make 

profits to stay in business, pay their journalists and contributors, and equipped to carry the 

risks and liabilities of production, and publishing.  

 

4. How does the rights situation differ between publishers and 

other producers? 
 

Press publishers today, unlike other content producers, do not possess any rights of their own 

at European level as regards their published products. Instead, they have to rely on the 

assignment of rights by their authors. This does not provide sufficient protection or legal 

certainty for publishers in their role of producer of complex digital products with a multitude 

of contributors and outlets.  While this was an acceptable and manageable situation in the 

print age with single copy sales of newspapers or magazines on a daily, weekly or monthly 

basis the digital published edition has evolved into a dynamic creation, updated many 

times throughout the publishing cycle that must be matched by a legal framework fit for the 

digital single market. 

 

Given the huge investment and resources required to produce professional press and other 

published content, it is only natural that press publishers should enjoy the same rights as 

producers from other creative industries, as regards reproduction and communication to 

the public (as set out in Articles 2 and 3 (2) of the InfoSoc Directive 2001/29/EC), as well as a 

distribution right (as set out in Article 9 (1) of Directive 2006/115/EC). Currently, publishers are 

not acknowledged in EU law as rightsholders. See annex at the end of the document. 
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5. Why should press publishers have legal parity with other 

content producers? 
 

It seems an obvious omission that a press publisher does not have the same rights as other 

content producers.  A press publisher does not merely publish content created by journalists 

and photographers. The publisher is responsible for overseeing the entire operation involved 

from the initial concept to the financing, production and management of a newspaper or 

magazine, in print or online, and takes legal responsibility together with the editor for the 

making available to the public of the final published edition(s) and any updates thereafter. 

Crucially, the publisher creates an editorial brand.  

 

Publishers 'go on the record' and defend their journalists, their views and positions in court if 

necessary, whether they publish in print or online. Publishers can be clearly identified as 

being legally responsible for the published content under their titles and brands and will 

pursue any copyright infringements on behalf of all their contributors.  

 

Press publishers in Europe make a significant contribution to Europe’s economy and jobs. 

According to data from various studies, in 2013 the newspaper and magazine publishing 

sector employed 528,000 people: more than any other of the creative industry sectors. 

These figures would be much higher if freelance journalists were also included. The figure 

could also be multiplied if the jobs in related sectors serving the publishing industry 

(advertising, printing, technology etc.), were also taken into account.  This contribution 

could be much more significant – and our press sector even richer in content and analysis – 

with a more reliable and stable legal framework.   

 

 

6. How will the inclusion of publishers into the catalogues of 

rightsholders affect authors, journalists and other contributors to 

the press publication? 
 

Being acknowledged, as rightsholder is an important basis for publishers to maintain 

sustainable journalism and would benefit employees, freelancers and photographers alike. It 

will allow for further investment in digital skills and the creation of new jobs. This would 

ultimately benefit the EU’s economy as well as society. Such a right aims to protect the 

investment and the creative endeavour of putting together and the making available of 

the published edition, not the individual article.  

 

It would be without prejudice to authors’ rights. A press publisher’s right will have no impact 

on the contractual relationship between publishers and journalists, nor on the existing 

provisions in law dealing with transfers of rights in certain Member States.  
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7. Will a publisher's right affect readers’ content sharing?  
 

A publisher’s right will not affect readers and private uses of publishers' content. Publishers 

encourage their readers to link and share their articles by multiple share buttons to an article, 

webpage or within applications.  

 

A publisher's right would have no impact on anybody’s right to link and share articles 

through share buttons etc., nor would it conflict with any legal exceptions to copyright, 

including for quotation illustration and private use. 

 

8. How are the German and Spanish laws different? 
 

National laws have been introduced in Germany and Spain to address specific issues 

regarding the exploitation of parts of publishers' content by third parties.  

 

Any European solution for a publisher's right should be applied without prejudice to 

such national laws, must be forward looking, neutral, sufficiently broad and flexible to be 

future proof for the years to come.  It must set an overall high standard of protection of 

freedom of the press, by recognising that a press publication is a creative endeavour and 

without this incentive to invest, it would not exist. A European law does not aim to replace 

what is already in place in these countries.  

 

9. Why are publishers playing a crucial role in our democratic 

society? 
 

The role of press publishers remains inextricably linked with the vital role that a free and 

independent press plays in democratic societies: enabling the open exchange of 

information and opinions, exposing wrongdoing and corruption, holding public officials 

accountable in the public eye, publicising difficult or important matters that need attention 

or scrutiny, and helping citizens to make informed decisions often creating communities of 

interest or concern.  

 

Not only has the digital revolution spawned an infinite amount of information and opinion, 

sources of news, but also misinformation and rumours.  Professional editing of quality 

journalism is needed more than ever to separate the wheat from the chaff.  This can only be 

guaranteed through adherence to the law and self-regulatory rules, by submitting to 

sanctions and punishing those professionals and/or their employers who do not obey these 

rules.  

  

The functioning of democracy in the 21st century is endangered by terrorism, migrations, 

cyber attacks, and the prioritisation of security over freedom. Press publishers play a vital 

role in countering the temptation to limit freedom. Without a free and independent press 

sector provided by publishers who take legal responsibility for what they publish, 

responsibility for public information and safety resides only with government, which seriously 
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undermines a country's democratic freedom but also its security and economic growth. 

Press publishers in particular are essential to the functioning of a democratic society, 

safeguarding freedom of expression and upholding ethical standards in public life, 

especially through the journalism and accurate reporting their publications contain. Integrity 

and independence are at its core, and the notion of independence comprises the equally 

important financial independence and independence of government.  

 

More than a third of the world's people live in countries where there is no press freedom.  

Overwhelmingly, these people live in countries where there is no system of democracy or 

where there are serious deficiencies in the democratic process. Europe must be at the 

forefront of safeguarding freedom of the press and more so in a climate in which 110 

journalists have been killed in 2015, 153 imprisoned and 54 held hostage, according to the 

latest Reporter without Borders statistics.  

 

10. What are the challenges for publishers today? 
 

Publishers today are conveying local, regional, national and international 

news, independent reportage and professionally produced information and analysis on any 

and every topic, encompassing both business to consumer but also business to business 

offers, to soaring audiences across many platforms and devices of choice all over the world. 

Not only do publishers make their content available in print but also on many digital 

platforms, in different formats, on fixed and mobile devices. Europe's professionally 

produced journalistic and informative content is in fact at the heart of the European digital 

single market. 

 

But technology has radically changed where our readers find and read our content – with 

profound consequences for the future viability of professionally produced, independent 

quality journalism and general press content. With a growing shift from print to digital, the 

problem of funding an independently edited digital press is increasingly challenging. Indeed 

online press is in most cases still cross-subsidized from the print side of the business where 

sales and advertising revenues are declining.  

 

Whilst the significant role of the press has not changed, the way in which press publishers’ 

content is created and distributed is vastly different from the pre-digital era. In a purely 

analogue world no third party has been free-riding on publishers’ services during the regular 

marketing period of the daily, weekly or even monthly press. But in the digital world, the 

online press in particular runs the risk of, and often is, partially or completely taken over by a 

third party in seconds and exploited and marketed in a variety of ways, without any 

remuneration to the rightholders.  
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11. What is the important role of press publishers - what tasks do 

they fulfil? 
 

A press publisher does not merely publish content created by an author. The publisher is 

inspiring and enabling the entire operation involved from the initial concept to the financing, 

production and management of a newspaper or magazine, in print or online, and takes 

legal responsibility together with the editor for the making available to the public of the final 

published edition(s) and any updates thereafter. Crucially, the publisher creates an editorial 

brand. The impact of a brand on public opinion depends on its popularity and regular 

readership, which in turn influences the levels of support from advertisers. 

 

Creation and management of press products, including editorial responsibility 

 

The publisher determines the journalistic and political orientation which is represented in a 

brand. The publisher is responsible for the staff, the financial health and strategic direction of 

the enterprise including decisions regarding any future investments. Publishers take over the 

responsibility for the published content ensuring their staff are trained and fully equipped, 

insuring and protecting journalists in the field. 

 

Technical production and distribution of the press 

 

The publisher is responsible for the technical production and original first-time distribution of 

press products whether by subscription or single sales models. The final journalistic product 

on paper or screen requires the necessary premises, technology, staff and services all under 

the publisher’s organisation, maintenance and financing. 

 

Investment in marketing and advertising: Selling to readers and advertisers 

 

Sustaining readership requires effort and investment by publishers through professional 

organisation and marketing.  10 to 30 % of subscribers need to be replaced every year just 

to maintain the circulation. Advertising revenues form an indispensable pillar for the funding 

of an independent press. A successful advertising sales force requires investment in training. 

Publishers equally must invest in the overall marketing of a title, to promote its journalistic 

content to both readers and advertisers. 

 

Financing and entrepreneurial risk 

 

The publisher must bear the financial risk of survival. He has to finance the whole production 

of content as well as the distribution and reproduction, marketing and subscription and 

advertising sales and has to calculate if, how and when a title generates profit.  
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On behalf of: 

 

 

 

EPC - European Publishers Council 

www.epceurope.eu  

 

 

 

 

ENPA – European Newspaper Publishers Association 

www.enpa.eu  

 

 

 

EMMA – European Magazine Media Association  

www.magazinemedia.eu 

 

 

 

 

NME – News Media Europe 

www.newsmediaeurope.eu  
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Background Information: 
 

Directive 2001/29/EC on Copyright and Related Rights in the Information Society 

 

Article 2: Reproduction right 

 

Member States shall provide for the exclusive right to authorise or prohibit direct or indirect, 

temporary or permanent reproduction by any means and in any form, in whole or in part: 

(a) for authors, of their works; 

(b) for performers, of fixations of their performances; 

(c) for phonogram producers, of their phonograms; 

(d) for the producers of the first fixations of films, in respect of the original and copies of their films; 

(e) for broadcasting organisations, of fixations of their broadcasts, whether those broadcasts are 

transmitted by wire or over the air, including by cable or satellite. 

 

Article 3: Right of communication to the public of works and right of making available to the public 

other subject-matter 

 

2. Member States shall provide for the exclusive right to authorise or prohibit the making available to 

the public, by wire or wireless means, in such a way that members of the public may access them 

from a place and at a time individually chosen by them: 

(a) for performers, of fixations of their performances; 

(b) for phonogram producers, of their phonograms; 

(c) for the producers of the first fixations of films, of the original and copies of their films; 

(d) for broadcasting organisations, of fixations of their broadcasts, whether these broadcasts are 

transmitted by wire or over the air, including by cable or satellite. 

 

Directive 2006/115/EC on rental right and lending right and on certain rights related to copyright in 

the field of intellectual property 

 

Article 9: Distribution right 

 

1. Member States shall provide the exclusive right to make available to the public, by sale or 

otherwise, the objects indicated in points (a) to (d), including copies thereof, hereinafter ‘the 

distribution right’: 

(a) for performers, in respect of fixations of their performances; 

(b) for phonogram producers, in respect of their phonograms; 

(c) for producers of the first fixations of films, in respect of the original and copies of their films; 

(d) for broadcasting organisations, in respect of fixations of their broadcasts as set out in Article 7(2). 
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