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T

he Appeals Hearing
in
the
case
of
Šainović et al. commenced
on Monday 11 March. The
trial judgement was
rendered on 26 February
2009, it took over four
years for the appeals
hearing to take place.

ICTY NEWS
• Šainović et al.: Appeals
Hearing
• Karadžić: Defence
continues
Šainović, Pavković, Lazarević,
and Lukić

Nikola Šainović, was
Deputy Prime Minister of the Federal Republic of
Yugoslavia (FRY) and commander of the Third Army.
Nebojša Pavković was Chief of the General Staff of the
VJ and Commander of the Third Army of the VJ.
Sreten Lukić was, along other duties, the Head of the
Ministry of Internal Affairs. All three were sentenced to
22 years in prison for the persecution of the Albanian
population in 1999. Vladimir Lazarević, was sentenced
to 15 years. Former Serbian President, Milan
Milutinović, was acquitted and there was no appeal by
the prosecution. Dragoljub Ojdanic dropped his appeal
earlier this year.

• Hadžić: Trial continues
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Albanians, or that he coordinated the actions of the those soldiers who committed atrocities”. The
Appeals Chamber was told that army reports from
Serb police and army”.
three months after the war, detailed that Lazarević
During the Appeals Hearing, the Prosecution filed 30 criminal charges against Yugoslav Army
reiterated the findings of the Trial Chamber, that servicemen.
Pavković and other participants in the joint criminal
enterprise shared the intention to expel Albanians Defence Counsel for Sreten Lukić asked for their
client to be freed due to the fact that there were a lot
from Kosovo.
of mistakes made during the trial. “It has not been
Prosecutor, Peter Kremer, stated that the Trial proven that Lukic ordered deportations. His intention
Chamber acted diligently, carefully, properly and was to act according to the law and protect his own
reasonably. Kremer asserted that the defence ignored country,” the defence argued.
essential facts about the crimes in March 1999.
Defence Counsel drew parallels with the case of Ante
John Ackerman, Defence Counsel for Pavkovic, said Gotovina and Mladen Markač, who were acquitted
that there is no sufficient evidence to support the last November. The ICTY’s Appeals Chamber ruled in
existence of a plan to expel Kosovo Albanians. He Gotovina and Markac’s case that the army and state
stated that Albanians leaving Kosovo fled because officials were justified in initiating the migration of
they were afraid of NATO’s bombing, Serb Serbs from Croatia in order to protect them from
paramilitaries and the war in general, but the military action.
Yugoslav army did not have any role in forcing them
The defence in Lukić’s case claimed that the same
to leave.
standard could be applied to the Serbian police and
Ackerman further referred to documents by which the army in Kosovo in 1999, because civilians there were
Army invited Kosovo Albanians to stay and prevented threatened by both NATO’s bombing campaign and
them from crossing over the border into Macedonia the KLA.
and Albania. This would raise a reasonable doubt to
the existence of a joint criminal enterprise to The defence asserted that Lukić did not have
persecute ethnic Albanian population. The defence command over the police, as they were acting under
stated that the convictions are “a huge injustice and a the orders of top interior ministry officials
politically-motivated indictment,” adding that he was Vlastimir Đorđević and Obrad Stojanović.
a “remarkable soldier”.
On Friday 15 March, the Prosecution gave its appeal
Mihajlo Bakrač, Defence Counsel for Vladimir arguments against the sentences which were handed
Lazarević, claimed that Lazarević, as commander of down by the Trial Chamber alleging that they were
the Yugoslav Army’s Pristina corps, acted according too lenient. In their original closing arguments the
to the law, aiming to defend his country from NATO OTP asked for 20 years to life for all the accused.
and Kosovo Liberation Army. He referred to the
mistakes which were made by the Trial Chamber and The Defence is requesting full acquittals, as the
that during the trial it was not proven, that Lazarević judgement is legally and factually untenable.The
had concrete ties to the perpetrators. Bakrač asserted Appeals Judgement will be rendered in due course.
that Lazarević “did everything he could to punish

Šainović et al Defence
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Prosecutor v. Radovan Karadžić (IT-95-5/18-1)

O

n 26 February, Vladislav
Jovanović, a former Public Diplomacy Chief of the Federal Republic of Yugoslavia,
SRJ, testified as a defence witness. Jovanović denied that
Serb leaders in Pale and Belgrade aimed at establishing a
Vladislav Jovanović
unified Serbian state or Greater
Serbia. He further stated that the this `greater Serbia
project` was a made up propaganda instrument imposed on Serbia and that the Muslim side was responsible for the death of civilians in Sarajevo.
On 27 February, the second day of Vladislav Jovanović’s testimony, he stated that “a horrible massacre” against Bosniaks was committed in Srebrenica in
July 1995 and that its perpetrators should be punished. He did not know however whether the Serbs
involved committed these crimes per an approval by
Karadžić and Mladić. Furthermore, the number of
victims was `overstated and overinflated`.

On 1 March, Momir Bulatović refuted allegations that
Karadžić and other Serb leaders advocated for unification with Serbia.
The next witnesses to testify were Nevenko Samouković, former President of the municipal government
and Mladen Tolja, Chief of the Serb Police in Hadzici
testified. They both denied the allegations that the
Serbian authorities forcibly detained and deported
Bosniaks from the Hadzici municipality in 1992. Before being transferred to territories under their control, for their own safety and by their own will, Bosniaks came voluntarily to “the collection centre” in the
school building.

On 4 March, Aleksandar Vasiljević, Chief Security
Officer of the Yugoslav National Army, stated that the
JNA protected Serbs because they did not opt for living in “the separated banana republics” and refused
to live outside of Yugoslavia and that other people
were not persecuted because of this. The witness further stated that as of March 1992 JNA armed the Territorial Defence, left by Muslims and Croats, as per an
The same day, former Rogatica Brigade Chief of Staff, invitation by their leaders.
Milovan Lelek, testified and denied the allegations
that Bosniaks were expelled from Rogatica in 1992. Witness Pero Marković, former
The collection centre in the school building in Rogati- member of the Serbian Crisis
ca was not a detention centre as mentioned in the Committee in Brcko, blamed
indictment but a building were Bosniaks voluntarily the local SDA and Croatian
came to hide from the conflict. In reply to the prose- Democratic Community, HDZ,
cution about people being mistreated he stated that as well as their paramilitary
he did not enter the building, guarded by the civil forces, for the breakout of the
police.
war in that town. Marković
Pero Marković
confirmed that various paraOn 28 February, former Presimilitary forces from Serbia,
dent of Montenegro Momir
including “Arkan’s men” and “red berets”, were active
Bulatović stated that the differin Brcko and denied that the wartime presidency coent ethnic groups were separatoperated with Goran Jelisić.
ed in the `political sense` and
not physically so that the Serbs
On 5 March, Obren Marković testified that paramiliwould not be outvoted by Bostary units from Serbia used “anarchy” in Brcko for
niaks and Croats. Bulatović
taking control over the town in the spring of 1992.
Momir Bulatović
admitted that persecution ocMarković stated that he heard about the crimes in
curred but that it was not
Luka detention camp in Brcko but was not officially
caused by Karadžić’s policy but “a collective mentali- informed about it.
ty of the population, which reacted in an instinctive
manner” due to its suffering during the Second World Savo Bojanović, former judge with the Military Court
War.
in Bijeljina, testified that the Court worked according
to law and that it was not influenced by military or
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civil authorities. The ‘law enforcement’ agencies - the tained civilian Serbs, Muslims
public prosecutor’s office and the police were in and Croats who wanted to leave
charge of identifying the perpetrators, he added.
the area. Djurič added that the
Territorial Defence and RepubOn 6 March, a doctor, Milivoje Kićanović, denied the lika Srpska Army “insured the
allegations that Serb forces deported Muslims from security” in the centre.
Bijeljina , claiming that they “helped” them leave. He
also described the conflict in Bijeljina as a conse- On 11 March, former member
Tomislav Puhalac
quence of actions by “Muslim extremists”, who of secret police of Republika
“blocked the streets and who shot at people random- Srpska, Tomislav Puhalac accused the Party of Demoly”.
cratic Action for the breakout of the war in Sarajevo,
claiming that the Green Berets and Patriotic League
Desimir Sarenac, former VRS officer, denied allega- attacked and deported Serbs and pillaged their proptions related to terror against civilians in Sarajevo erty.
through constant and non-selective shelling from
Serb positions around the city. He suggested that the Former Assistant Justice Minister of Republika
BiH army shelled its own citizens in order to lay Srpska, Slobodan Avlija, testified that the indictee's
blame on the Serb side and provoke an international instructions about the humane treatment of prisoners
intervention against it.
of war were frequently disrespected by the Serb crisis
committees. The “Bunker”, a detention facility in
On 7 March, former police chief from Vlasenica Vogosca was a horrible place because he witnessed
Mane Djurić denied that a detention camp made for inhumane treatment of detained Bosniaks.
Muslims existed and that Serb forces committed
grave crimes in it. The reception centre in Susica con-

Prosecutor v. Hadžić (IT-04-75)

A

fter a one-month break, the trial of Goran
Hadžić, former president of the Serb Autonomous Region of Slavonia, Baranja and Western Srem,
continued with the hearing of protected witness, ‘GH
-080’, one of a few survivors of the 1991 massacre of
Croats at the Ovcara farm.

tion in the Serb-run prison camp Stajicevo after the
town fell to the Yugoslav Army in November 1991.
Čulić, who was one of the Croatian defenders of
Vukovar, told the judges that he had been brought to
camp Stajicevo by buses, after his unit surrendered,
without knowing where they were heading.

GH-080, a former member of the Croatian defence
forces in the town of Vukovar, testified before the
Tribunal on Wednesday about the specifics of his
capture from the Vukovar hospital to a farm in November 1991, where mass executions of at least 260
Croats took place. He described the transfer of approximately 50 people to the farm, including Croatian
defence fighters and civilians by, as he remembered,
Yugoslav Army reservists. He
continued by explaining the
arrival at Ovcara and the mistreatment within the hangar
building of around 300 people,
who were allegedly imprisoned.

The military camp of Stajicevo, located near the town
of Zrenjanin, was one of several Serb army led camps
in the northern province of Vojvodina close to the
Croatian border. He further reported about physical
and psychological abuse by the Serbian forces, in giving further details about tools and methods of mistreatment. After the transfer to a camp in the southern Serbian town of Nis, the mistreatment continued.
Asked if he had ever witnessed Goran Hadžić’s presence in the camps, he said he had not but said that
rumours circulated about his arrival to bring them
back to Vukovar where they would be tried as prisoners of war.

Branko Čulić

On 8 March, Mate Brletic, former commander of the
Prosecution witness, Branko Ilok police and the Territorial Defense Staff, deČulić testified about his deten- scribed the situation in the village of Ilok in late 1991.
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Brletic recalled, that a mass exodus of the people from Ilok was
organised on 17 October 1991, following a referendum at which the
people had voted that they wanted
to go to the territory controlled by
the Croat forces, in line with an
agreement with the JNA, signed
three days earlier.

cross-examination that the activities of the Serb forces were focused on the members of the Croatian National Guard (ZNG) and the police. During the examination-in-chief, Brletic said that he heard at a town
council meeting in Ilok that Hadžić had stated earlier
he would ‘raze Ilok to the ground regardless of the
negotiations’. In the cross-examination, Brletic explained that he was ‘not in the position to confirm if
Hadžić had really said that’.

Mate Brletic

The witness confirmed during The trial will resume on 8 April 2013.

NEWS FROM OTHER INTERNATIONAL COURTS
Mechanism for International Criminal Tribunals
The views expressed herein are those of the author(s) alone and do not necessarily reflect the views of the
Mechanism for International Criminal Tribunals.

Prosecutor vs. Ngirabatware
The MICT was established by the Security
Council to carry out a number of essential functions of
the ICTR and the ICTY
after the completion of
their respective mandates.
The establishment of the
Mechanism is a key step of
the Completion Strategies
of the two Tribunals. It is a
new small, temporary and
efficient body, tasked
with continuing the
“jurisdiction, rights and
obligations and essential
functions” and maintaining
the legacy of both institutions.
The MICT comprises of
two branches, one in
Arusha and one in The
Hague. The ICTR branch
commenced its work on 1
July 2012 and the ICTY
branch willcommence on 1
July 2013.

T

wo months after Augustin Ngirabatware
was sentenced to 35 years
imprisonment, the International Criminal Tribunal
for Rwanda issued contempt proceedings against
Maximilien Turinabo and
Deogratias Sebureze, two
members of his Defence
Team. Ngirabatware, planning minister in the militant Hutu-led government
at the time of the genocide,
was convicted of genocide,
incitement to commit genocide and rape as a crime
against humanity. The
Chamber directed the Registry to refer the matter to
the Mechanism for International Criminal Tribunals (MICT).

In early July 2010, the decision was adopted within
the International Criminal Tribunal for Rwanda to
appoint an independent amicus curiae to investigate
probable breaches of the Rules of the Court, as two
Prosecution witnesses accused Maximilien Turinabo
and Deogratias Sebureze, with the former constituting
“the ‘focal point’ in Gisenyi for gathering witnesses”
and Sebureze working as Legal Assistant for the Ngi-

rabatware defence team, of bribing, intimidating and
threatening in order to exert influence on the potential witnesses.
On 21 February 2013, the Chamber decided that the
evidence meets the “sufficient grounds” standard under the Rules and gives rise to a prima facie case of
contempt of the Tribunal against Turinabo and Sebureze. Given the seriousness of the present allegations, the Chamber considered that the interests of
justice require that these allegations be resolved
through a formal proceeding, which is why it is referred to the Mechanism for International Criminal
Tribunals for conduct and further proceedings. The
International Criminal
Rule 77
Tribunal for Rwanda is
due to close in 2014 after it
(A) The Tribunal in the
has finalised 16 appeal exercise of its inherent
cases.
power may hold in contempt those who knowingly
Turinabo and Sebureze are and wilfully interfere with
charged with contempt of its administration of justice, including any person
the Tribunal on two who
counts, following Rule 77
(A)(iv); threatening, intim- (iv) threatens, intimidates,
causes any injury or offers
idating and otherwise in- a bribe to, or otherwise
terfering with a witness interferes with, a witness
and Rule 77(B), for brib- who is giving, has given, or
is about to give evidence in
ery.
proceedings before a
Chamber, or a potential
witness
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International Criminal Court
The views expressed herein are those of the author(s) alone and do not necessarily reflect the views of International
Criminal Court (ICC).

U

Uhuru Kenyatta

huru Kenyatta officially
won the presidential elections in Kenya by a narrow margin. The son of Kenya’s first post
-independence president, Jomo
Kenyatta, took 50.07 percent of
ballots of the March 4 presidential vote. His main rival Raila
Amolo Odinga, however has
challenged the outcome of the

elections.
By electing Kenyatta, 51, who is facing five counts of
crimes against humanity at the ICC, Kenya becomes
the second nation to have a sitting president facing an
indictment by the ICC. The other is Sudan’s Umar alBashir who has refused to cooperate with the ICC.
Kenyatta is alleged to be a co-perpetrator of the riots
after the elections five years ago. After his election he
stated that he would cooperate with the ICC. Kenyatta
said “We must all accept, that someone is innocent
until it is proven otherwise".
Kenyatta’s running mate, deputy president-elect William Ruto, is also indicted by the ICC. On 7 March
2013, the ICC Trial Chamber V decided to grant the
Defence teams’ request and postponed the opening of
the trial until 9 July 2013. Kenyatta’s lawyers say the

case against him is looking ragged. His defence team
asked for the file to be returned to the Pre-Trial
Chamber, calling for it to be thrown out before the
trial's start date of July.
On 11 March, the ICC dropped all charges against
Francis Muthaura, Kenya's former Head of the Civil
Service and co-accused with Kanyatta. Chief Prosecutior, Fatou Bensouda said the charges were dropped
after a key witness in Muthaura's case was discredited. The trial of Ruto and Kenyatta is due to begin in
May and July 2013 respectively.
In her statement, Bensouda claimed, that the Kenyan
government had failed to hand over vital documents.
Furthermore, she pointed out that most of the witnesses had died while others had been bribed. However, in her statement Bensouda
did make clear, that the decision
applies only to Muthaura and
that she intended to continue the
case against Kenyatta. Kenyatta’s
lawyers, on the other hand,
urged the ICC to withdraw the
charges against him because the
prosecution was relying on the
Francis Muthaura
same testimony as for
Muthaura.

Special Tribunal for Lebanon
The views expressed herein are those of the author(s) alone and do not necessarily reflect the views of Special Tribunal for Lebanon .

A

Lebanese newspaper published a list of 17 of
individuals who may be called to testify before
the STL as witnesses in the murder trial of the former
Prime Minister, Rafik Hariri. The newspaper was
showing their names, passport pictures, dates of birth
and where they work.

tion of judicial orders and be subject to judicial proceedings for contempt of court. However, due to security concerns, the STL did not confirm whether the
content of the news reports is accurate or not.

In response, the newspaper, which is close to Hezbollah, published a second list of 15 alleged witnesses
In a press release, the STL condemned the publica- with the names, pictures and personal details.
tion. The STL emphasised that persons who disclose
confidential information may be in direct contraven- The start of trial has been postponed until July 2013.
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LOOKING BACK...
International Criminal Tribunal for the former Yugoslavia
Five years ago…
Radoslav Brđanin transferred to Denmark to serve sentence

O

n 4 March 2008, former President of the ARK
Crisis Staff, Radoslav Brđanin was transferred
to Denmark to serve his sentence of 30 years’ imprisonment for crimes committed against non-Serb inhabitants of the region during the 1992-1995 conflict.
On 1 September 2004, Brđanin was sentenced to 32
years’ imprisonment by the Trial Chamber, which
found him guilty of aiding and abetting the persecution, torture and killing of non-Serbs. Brđanin was
also found guilty of instigating the forcible transfers
and deportations of the non-Serb population from the
Krajina region. Brđanin was further convicted of wanton destruction of cities, towns and villages as well as
places of worship across numerous municipalities in

the Krajina region.
On 3 April 2007, the Appeals Chamber reversed
Brđanin’s convictions for torture in camps and detention facilities. All other
counts including Brđanin’s
responsibility in the deliberate destruction of cities,
towns or villages in Banja
Luka, Bosanski Petrovac,
Kljuc, Prijedor, Sanski
Most and other municipalities were upheld and his
Radoslav Brđanin
sentencing therefore reduced by only two years.

Special Court for Sierra Leone
Ten years ago…
First Suspect Detained

O

Augustine Gbao

n 21 March 2003, Augustine Gbao appeared
before the Special Court in a
Sierra Leone district courthouse in Bonthe. He was the
first person to be detained
by the SCSL as a suspect.
Augustine Bao, a former
police officer in Sierra Leo-

ne, was a senior officer and Commander in the Revolutionary United Front (RUF), the Armed Forces Revolutionary Council (AFRC) and the Junta.
He was charged with 18 counts of crimes against humanity and war crimes. The Court sentenced Gbao to
25 years' imprisonment.

International Criminal Tribunal for Rwanda
Five years ago…
Appeals Chamber Increased Athanase Seromba Sentence to Life Imprisonment

O

n 12 March 2008, the ICTR Appeals Chamber
overturned the conviction of Athanase Seromba,
a Catholic priest at Nyange parish, for aiding and
abetting genocide and extermination as a crime
against humanity and substituted convictions for
committing genocide and extermination as a crime
against humanity for his role in the destruction of the
church in Nyange Parish causing the death of approximately 1500 Tutsi refugees sheltering inside.

The Appeals Chamber increased his sentence from 15
years to life imprisonment.
Seromba's trial commenced on 20 September 2004.
He was convicted and sentenced by Trial Chamber III
in its judgment rendered on 13 December 2006. His
appeal, together with that of the Prosecution, was
heard in Arusha on 26 November 2007.
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NEWS FROM THE REGION
Serbia
Serbian court gives ex-fighter maximum war crimes sentence

O

n 12 March 2013, Belgrade’s appeals court increased the jail time for former Serb paramilitary, Dragan
Jovic. His sentence was increased from 15 to 20 years, the maximum penalty for war crimes under Serbian law. He was convicted of entering a Bosnian Muslim household and murdering the owner. Jovic, along
with two other volunteer fighters, Zoran Djurdjevic and Alen Ristic, were also convicted of raping and torturing the man’s daughter and daughter-in-law. The appeals court reduced Ristic’s sentence from 12 to 10 years
because of his youth at the time the crimes were committed, while Djurdjevic’s 13-year sentence was reaffirmed.

Kosovo
Limaj placed under House Arrest

A

Pristina court has released former Kosovo Liberation Army commander Fatmir Limaj and put him under house arrest before his retrial on war crimes changes. Limaj has been acquitted of war crimes by the
ICTY in 2005. Limaj is a suspect in the ‘Klecka’ war crimes case. The former minister was acquitted of the
charges in May last year by the Kosovian Court but the prosecution successfully appealed against the verdict
and the case has been sent for a retrial. After his acquittal by the ICTY, he worked as a politician for Kosovo’s
ruling Democratic Party. He will remain under house arrest until the trial continues in April.

Croatia
Croatian court convicts Serbs of killing 75 civilians

O

n 12 March 2013, seven Serb fighters were convicted of one of the biggest wartime massacres of Croats
in the village of Bacin in 1991. A court in the coastal city of Rijeka convicted the former Serb servicemen
of what has become known as the ‘Bacin crime’ – the mass killings of Croats in the central Croatian village of
Bacin on 21 October 1991. The Rijeka county court heard that at least 75 Croatian civilians were arrested over
three days, starting on 18 October and then shot dead. The Rijeka county court took over the Bacin case after
courts in Sisak and Karlovac failed to prosecute the case for almost 20 years. The men who ordered the killings, Milinko Janjetovic and Momcilo Kovacevic and Stevo and Veljko Radunovic, who carried out the murders, were sentenced to 20 years. Stevan Dodos, who also participated in the killings, was sentenced to 15
years because he did not have command authority.
Local Serb forces commander Branko Dmitrovic and local police commander Slobodan Borojevic were sentenced to 15 years for not preventing the crime or punishing the perpetrators afterwards.
Croatian ex-soldiers jailed for wartime killings

O

n 8 March 2013, a Zagreb court convicted two former members of an elite Croatian army brigade for
killing three ethnic Serb women in December 1991. Zeljko Belina and Dejan Milic, former members of a
military unit known as "Tigers", were found guilty and sentenced to 10 and nine years in jail respectively, a
court spokesman said. The two men were found guilty of bursting into the house of the Mileusnic family in
the eastern Croatian town of Novska where they killed a woman, her daughter and a female neighbour. The
court ruled that the murders were ethnically motivated.
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Croatian soldiers acquitted of murdering Serbs

O

n 8 March 2013, two Croatian servicemen were acquitted in Zagreb of the wartime killings of four Serb
civilians who were tortured before they died in 1991. Damir Vide Raguz and Zeljko Skledar, former
members of Croatian Army’s First Guard Brigade, the ‘Tigers’, were acquitted at their second trial on Thursday of killing the Serbs in the central Croatian town of Novska on November 21, 1991. They were indicted for
murder in 1992 but were pardoned. They were arrested and tried again in 2010, in which Raguz was sentenced to 20 years in prison and Skledar was acquitted. However, Croatia’s supreme court annulled the verdict and ordered a new trial. The prosecutor announced an appeal, while the defence expressed satisfaction
with the verdict.
Mladen Naletilic in court again

M

laden Naletilic, who was tried before the ICTY, appeared before a Zagreb County Court on Friday 15
March to face charges of abduction and incitement to commit murder, relating to his time as a local
commander of the Bosnian Croat army in southern BiH.

Naletilic is accused of the kidnapping of Robert Nosic in Ljubuski in 1993 and also incitement to the commit
the murder of Damir Brekalo in Siroki Brijeg in 1995. These two outstanding cases against him in Croatia
were put on hold during his trial in The Hague and his imprisonment.
Naletilic, the founder and commander of the Bosnian Croat Convicts' Battalion was sentenced to 20 years in
prison by the ICTY and was recently granted early release from an Italian prison.

DEFENCE ROSTRUM
Thom Karremans will not be prosecuted

T

he public prosecutor’s office in Arnhem announced they will not pursue a prosecution
against former Dutchbat commander Thom Karremans. The office stated there could be no prosecution,
since Karremans had “not acted culpably”.

legedly killed by Serbian
forces. Liesbeth Zegveld,
the human rights lawyer
who represents the victims'
families, was arguing that
Karremans turned them
over to the Serbs when he
should have offered them
protection because they
had worked for the peacekeepers.

The complaint against Karremans was filed by Hasan
Nuhanovic, who was a Dutchbat interpreter at the
time of the fall of the Srebrenica enclave, and relatives
Thom Karremans
of Rizo Mustafic, who worked as an electrician for
Dutchbat. The two men had sought refuge at the
Dutchbat headquarters. Mustafic was forced to leave,
was separated from his wife just outside the com- According to Karremans’ lawyer, Geert-Jan Knoops,
pound fence, and then taken away and never heard of he was ‘relieved and happy’ about the public prosecuagain. Nuhanovic was allowed to stay, but his father tor’s decision.
and brother were forced to leave. They were then al-

Momčilo Perišić and the “Light-Footprint”
By Samuel Shnider

T

he Perišić Appeals Chamber Judgement, decided
on 28 Feb 2013, which we summarized in this
newsletter’s last edition (Issue 43), acquitted Momčilo
Perišić of all counts, including 8 counts of aiding and
abetting war crimes and crimes against humanity in
Srebrenica and Sarajevo. Although it is not clear from

the judgement itself, some writers have noted that the
approach of the Appeals Chamber, i.e. to distinguish
between general support for a legitimate war effort
and specific direction to use funding for criminal activity, followed Judge Moloto’s approach in the trial
judgement.
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to battles characterized as legitimate wars of selfManuel J. Ventura, Director of determination against oppressive regimes, and place
the Peace and Justice Initiative, an additional hurdle before any intervention to prenoted in a recent Blog post vent human rights abuses.
h t t
p : /
/
(
d
o
v
j
a
- The United States has perhaps most to fear from a
cobs.blogspot.com/2013/03/ low burden on aiding and abetting liability. Mr. Harguest-post-what-icty-appeal- old Koh, Legal Adviser for the U.S. State Department,
Judge Moloto
judgment-in.html) that one of faced a similar question to those raised in oral arguJudge Moloto’s concerns was ment in Perišić during his lecture on 16 Nov 2012,
the effect of a lower standard of aiding and abetting when a questioner asked specifically about U.S. assison NATO responsibility for war crimes in Afghani- tance to Libyan rebels. Koh avoided the question,
stan. Citing to closing arguments in the case from 28 denying all of the facts mentioned by the questioner
March 2011, he noted the following question by Judge and insisting that he would have to avoid any concrete
examples so as not to implicate state secrets. He then
Moloto:
proceeded to elaborate on the mens rea requirement
“Judge Moloto: Okay. Let me paint you an analo- of “purpose” for aiding and abetting, which requires
gous scenario and get your comment on it. A war specific intent to support the crimes, found by the
began in Afghanistan in 2001 and it is generally Second Circuit in Kiobel v. Shell to be the operable
known that there are allegations of crimes having standard under international law and to be one reabeen committed at least since 2002 to date. Does that son why Shell is not liable for crimes of the Nigerian
make the commanders of the various NATO armies Government. (Mr. Koh did not distinguish between
that are jointly participating in that war guilty of the mens rea and actus reus). Koh concluded that “the
crimes that are alleged to have been committed, and law is not at all settled on the topic.” But does the
are still being committed, like detentions in Guan- United States fear aiding and abetting liability in any
of its proxy wars (popularly known as “lighttanamo, Bagram, in Kabul and all these places?”
footprint” campaigns) – for example, in joint USProsecutor Harmon did not have any convincing dis- Africa operations in places such as Yemen and Somatinction to offer, and the implication was that under lia using the “train, assist and enable” approach?
the OTP standard, a NATO coalition member could be
held guilty of these crimes even though the intent was Professor Marko Milanović of the University of Notto support the broader war effort. Such a conclusion tingham, writing for the European Journal of Internawould not necessarily be distasteful to human rights tional Law Blog this week (http://www.ejiltalk.org/)
organizations, such as the Center for Constitutional suggests that the Perišić
decision makes it
Rights, who were pursuing a U.S. federal class action “practically impossible to convict… so long as [an assuit at that time against government contractors sisting political or military] leader is remote from the
providing translation services at those camps. (The actual operations and is not so thoroughly stupid to
D.C. Circuit denied the claims and certiorari was later leave a smoking gun behind him.” Milanović notes the
denied, see Saleh v. Titan).
disclaimer in paragraph 72 of the Perišić Appeals
Judgement, where “[t]he Appeals Chamber underBut a lower burden for aiding and abetting liability scores… this conclusion should in no way be interwould have broad implications for humanitarian in- preted as enabling military leaders to deflect criminal
terventions as well. Mr. Gregor Guy-Smith argued for liability by subcontracting the commission of criminal
the defence of Mr. Perišić on 30 October 2012 that acts.” But this conclusion rings hollow, according to
aiding and abetting liability without specific direction Milanović, in light of the non-deferential review of the
would mean that the U.K. would be liable for arming facts, and the dismissal of all Mr. Perišić ’s effective
Sudanese police in Darfur or assisting rebels in Syria, control charges from the Croatian battlefield as well.
while NATO and western countries would have to
account for crimes committed by rebels in Libya. At- For someone like Koh, for example, the Perišić decitaching liability to such actions could easily destroy sion does not necessarily signify an end to all woes. If
the already wavering political will to lend assistance the Perišić Appeal Judgement approach becomes
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dominant, NATO and U.S. forces may well be able to avoid a
double standard in seeking to
prosecute rogue regimes. But
the particular emphasis on
“subcontracting” by the Chamber implicates some of the crucial differences between the U.S.
Harold Koh
and the FRY models of proxy
warfare: Should training directives, or standard practice tactical maneuvers that
may result in crimes, amount to specific direction?
Should the presence of U.S. training officers at the
location have a determinative effect? What is the
scope of omission liability for specific direction in
aiding and
abetting?
A more direct potential effect of the Perišić Appeal
Judgement is on the Charles Taylor appeal. The matter of “specific direction” was one of the main questions presented by the Appeals Chamber for oral argument on appeal in late January (see SCSL press
release), and although the transcripts of oral arguments are not yet public, rumour has it the distinctions between Taylor’s liability and NATO or U.S.
liability were discussed at length. To find Taylor
guilty, the Appeals Chamber would not necessarily
have to “pick a fight” with the ICTY; it could simply
find sufficient facts to support liability. While this
might break less ground from a legal perspective, it
could be more revolutionary in helping to clarify the
standard. The standard is “not the same as proof of a
cause-effect relationship” but still “requires a direct
link.” It is also, obviously, less than “a smoking gun.”
A straightforward analysis of the facts in Taylor, still
finding them to meet the new standard, might be exactly what’s needed to clarify the law.
One other area in which the Perišić Appeal might
have influence is in corporate liability cases before
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U.S. courts, mentioned above. These cases have relied
on international law standards of aiding and abetting
liability for responsibility of corporations under the
Alien Tort Statute (ATS). Although these cases have
consistently looked to the Rome Statute rather than
the tribunals for guidance, and focus more often on
the mens rea distinctions of “purpose” and specific
intent to assist versus mere “knowledge,” the ICTY’s
weighing in on elements of actus reus may create another hurdle to for suing corporations that enter contracts with rogue government forces.
On the other hand, specific direction as part of actus
reus may not be as hard to prove for corporate liability. Many of these cases cannot be avoided by claims
of general logistics support. Corporate liability scenarios often do not cover entire wars; they cover small
scenarios relating to one location, or one type of supply, such as keeping banana plantations free of labor
unrest, murders of protestors against oil and development, running flights for renditions to countries that
use torture, or forced labor on rubber plantations.
Corporate liability may thus be one example where
narrowing the law on actus reus does more for human rights than narrowing the law on mens rea. A
narrowing of the law to require a specific link in the
act does not amount to an ostrich defence; it simply
requires corporations and states to ensure that their
contracts are supporting legitimate enterprises. If the
ATS is about deterrence, specific direction liability
leads to specific deterrence.
The U.S. Supreme Court is set to render a decision in
Kiobel the first half of 2013, addressing the questions
of extraterritorial liability, and corporations as defendants. But if these matters are resolved in favor of
liability, the standards for aiding and abetting may yet
become the next vital issue.

ADC-ICTY Newsletter, Issue 44

Page 12

BLOG UPDATES AND ONLINE LECTURES
Blog Updates

Online Lectures

Ellie Geranmayeh, An American Trial for Bin Laden’s Son
-in-Law, available at: http://ilawyerblog.com/an-americantrial-for-abu-ghaith/

Curt Bradley, International Law in the U.S. Legal System, 2
March 2012, published by Duke Law School:

David Bergman, ICT: Delwar Hossain Sayedee Sentenced
to Death at: http://bangladeshwarcrimes.blogspot.nl/2013/03/
sayedee-index-of-trial-and-proceedings.html
Francis Dako, Côte d’Ivoire and the ICC: What hope for
the victims? at: http://ijcentral.org/blog/
cote_divoire_and_the_icc_what_hope_for_the_victims/
William A. Schabas , Another Failing Prosecution at the
http://
International
Criminal
Court
at:
humanrightsdoctorate.blogspot.nl/2013/03/another-failingprosecution-at.html

http://www.youtube.com/watch?v=6t9x7tFv99Q
David Re , To The Hague: from Nuremberg to the ICC: International Criminal Law Today, 28 November 2012, published
by Durham University
http://www.youtube.com/watch?v=Vt13pBkRvzc
Armin Von Bogdandy, International Sovereign Debt Restructuring as Exercises of Public Authority, 28 February 2013,
published by European Society of International Law:
http://www.youtube.com/watch?v=zQuTX8tV4dI

PUBLICATIONS AND ARTICLES
Books
Nerina Boschiero, Tullio Scovazzi, Chiara Ragni and Cesare
Pitea (2013), International Courts and the Development of
International Law - Essays in Honour of Tullio Treves,
T.M.C. Asser Press, Springer
Göran Sluiter, Håkan Friman, Suzannah Linton, Sergey Vasiliev, and Salvatore Zappalà (2013), International Criminal
Procedure, Oxford University Press
Hugh Thirlway (2013), The Law and Procedure of the International Court of Justice - Fifty Years of Jurisprudence, Oxford University Press
David Haljan (2013), Separating Powers: International Law
before National Courts, T.M.C. Asser Press, Springer
Estelle Zinsstag (2013), Feminist Perspectives on Transitional Justice: From International and Criminal to Alternative
Forms of Justice, Intersentia
Laurie Blank and Gregory P. Noone (2013), International
Law & Armed Conflict: Fundamental Principles, Aspen Publishers

Articles
Jens David Ohlin (2012), “The Duty to Capture”, Minnesota
Law Review, Volume 97, Issue 3
Joris van Wijk (2013), “ When International Criminal Justice Collides with Principles of International Protection:
Assessing the Consequences of ICC Witnesses Seeking Asylum, Defendants Being Acquitted, and Convicted Being Released”, Leiden Journal of International Law, Volume 28,
Issue 1
Kristen Rau (2013), “Note, Jurisprudential Innovation or
Accountability Avoidance? The International Criminal
Court and Proposed Expansion of the African Court of Justice and Human Rights”, Minnesota Law Review, Volume 97,
Issue 2
Tristan Ferraro (2013), International Review of
“Determining the Beginning and End of an Occupation Under International Humanitarian Law” the Red Cross, Volume 94, Issue 885
Charles J. Dunlap Jr., (2012), “Do We Need Regulations in
International Humanitarian Law?: One American Perspective”, Humanitäres Völkerrecht : Informationsschriften, Volume 25, Issue 3
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EVENTS
H EAD O FFICE

Movies that Matter Film Festival
Date: 21—27 March 2013
Location: The Hague

ADC-ICTY
ADC-ICTY
Churchillplein 1
2517 JW The Hague
Room 085.087o
Phone: +31-70-512-5418
Fax: +31-70-512-5718

Any contributions for the newsletter
should be sent to Dominic Kennedy at
dkennedy@icty.org

More info: http://www.moviesthatmatter.nl
Types of Injury in Inter-State Reparation Claims: a Victim Oriented Approach
Date: 19 March 2013
Venue: Oxford Transitional Justice Research, Oxford University
More info: https://www.law.ox.ac.uk/event=12112
The Changing Face of Global Governance: International
Institutions in the International Legal Order
Date: 12 - 13 April 2013

W E’RE ON THE WEB!
WWW.ADCICTY.ORG

Venue: Oxford Law Association, Oxford University
More info: http://www.law.ox.ac.uk/conferences/ila/index.php

OPPORTUNITIES
Regional Legal Adviser for the Integration and
Promotion of the Law for Eastern Europe and
Central Asia
International Committee of the Red Cross
Closing date: 19 April 2013
Judicial Affairs Officer
Department of Peacekeeping Operations
Closing date: 28 April 2013
Senior Justice Sector Advisor
The Hague Institute for the Internationalisation of Law

