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L essONS Learned From Legislative
Vi(tﬂries in the Lone Star State

Texas has a reputation around the
couniry — and the world — for l"u,:jnu
“tough on crime.)” and the amiiatig;
would seem to bear that out. As of
1011, Texas had more people in prison
than any other state’ and had the
fourth highest imprisonment rate in
the country.” Texas regularly leads the
nation in executions. In 2012, the Lone
Star State executed 15 |‘-t'ﬂplt:‘ repre-
senting over one-third of the 43 execu-
tions in America.

Texas has always been politically
conservative, whether Democrats w‘r
Republicans have been in charge. The
state has not elected a Democrat to a
statewide office since 1994, longer
than any other state in the country.” In
addition to a Republican governor and
lieutenant governor, Republicans held
sizeable majorities in the state legisla-
ture in 2013 — 95 to 55 in the House
and 19 to 12 in the Senate.”

While some will presume that a
historically conservative, tough-on-
crime state such as Texas would have a
legislature and governor that are hos-
lile to criminal justice reform, they
would be mistaken in certain respects.
Although the police, prosecutor, and
victim lobbies generally hulfj Ineye
sway with the legislature, criminal jus-
tice reform advocates' seeking alterna-
lives to incarceration, reforms 10

reduce and compensate for wrongful
convictions, and improvements 1o
indigent defense have had some signif-
icant degisiative Victorics in recent
years. This article documents 4 few of
those victories In 20013 that are partic-
Warly relevant to the defense bar, how
| wierc -llL']'lll‘L"'u'{.'Lj, and
arned by crimi
formers 1n

those victories
what lessons can he le

nal defense lawyers and re

ather states

Discovery Reform

Arguably the mosl significant prece of

criminal justic reform [L‘_'.:l'wl.lflu!l that

L. ORG

passed in Texas in 2013 was S.B. 1611, the
Michael Morton Act, which significa

. chael Morton Act, which significantly
improved the state’s discovery law for the

|I1‘-‘~_1 time in nearly 50 years. The
legislation was named for an exoneree
Wh.m spent nearly a quarter-century in
prison until DNA evidence proved that he
was innocent. An investigation of the case
-'.-hi:‘}Wt;‘L'l that the prosecutor had withheld
evidence that could have prevented
Morton's wrongful conviction.’

Prior to the passage of the Michael
Morton Act, discovery practices in lexas
differed widely from county to county,
with district attorneys in some counties
having a true “open file” policy a nd others
providing nothing more than what the old
law required, which was not much.” It was
not uncommon for defense attorneys to
be forced to take handwritten NOLEs of
material in the prosecutor’s file in certain
counties.” Under the “old” version of Tex.
Code Crim. Proc. art. 39.14(a), defense
counsel had to file a motion and show
“g,und cause” to get discovery beyond
what was otherwise constitutionally
required to be disclosed." Written state-
ments of witnesses Wwere .-epvuiﬁu.,lllu
excluded.” The statute also did not require
the pretrial disclosure of offense reports or
oral statements of the detendant or an)

statements of co-defendants.’

The new law addresses all of these
more, 1he new and
Code Crim. Proc. ark
defendant to
for discovery

problems and
improved Tex.
39.14 simply requires the
make a “timely request”
Ihe request can be made
in

from the state,
orally, in the form of a letter, or
The law requires the state 10
and permit the inspection and
Jlication, copying, and
ted discov-

motion.”
“produce
the electronic Lilll
1ﬂ‘|ntng|‘,1|ﬂ‘|ing” of the reques .
ery material, without any ‘good cause
. NEeW, hl'u'{lth. l.“"-l;l""ﬂl.'l..l.!"]t'

1n]||ir'vm-.:n1.'
y the statute,

1dvVe |!L':;H .uhh'r.l il
['L‘!‘Ul'ih .LHL!I H11.'~."|1I-..{".'L:|

materials
including offense

~1[..'|h.'l1h‘l1'['-~ l:f [ht' tlL‘lL'
"-ln'.|l._'|';'|h'|'|.1.‘* 0l ]:.H".

ndant or a WITNEss,

including witness

enforcement officers. [he law also
specifically apphes to material evidence
that is in the possession, custody, or con

trol of the state or any 'PL'E'H"T'I under con-
tract with the state.”

For the first time, criminal discovery
law in Texas also includes a statutory
Brady requirement (that 1s broader than
Bradv) establishing that “the state shall
disclose to the defendant an) exculpatory,
impeachment, or nutigating document,
iem, or information in the POSSEssION,
Ulh’[lh.l"l.. (%] -..UI'HI’Hi ot the state that tends
(o negate the guilt of the defendant or

would tend to reduce the punishment tor

the oftense uh.lll:,-.‘q.i."

What made all of this possible? How
did a state like Texas, whose highest crim
inal court once said that "a defendant does

not have a genel al right to discovery «

% Il.h.‘['ll. ¢ 1m ["uhhl:.'*m"-hll] 0l H‘I
right after numerous

'Ll "‘&HLI- \Lt'-.l-

denly create such a
failures to pass more modest reformss
A Perfect Storm Created

By a 'Perfect Exoneration
“‘hﬂ. 1|-'|'..' texas discove ™

k‘ﬂ |.'Ih "'-ln.t'l.'il.'l. Morton
the hill's passage
without

Considering

reform bill 1s nam

\ct. few would argue that

"n"-.l.llllkl l'!lJ."-'L' t"'n,'LI'I 1"‘&*\'\1]"‘1-.'
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Morton’s tragic wrongful conviction, dra
matic exoneration, and tireless efforts to
pass the bill named in his honor. While
Texas has seen its fair share of exonera-
tions (89) and paid dearly to compensate
them ($65 million since 1992),” Morton's
case had a number of unique features that
galvanized the public and Texas lawmak-
ers at just the right time,

Morton was released from prison on
Oct. 4, 2011, some four months after the
end of the 2011 legislative session ended,

and another 15 months before the next
session, since the Texas Legislature only
meets every two years, This provided a
long period of time for the story of the
exoneration to develop in the media, and
for pressure to build 10 ensure that the
causes of this exoneration were rectified
in the legislature. Unlike many exonera-
tions that come and go from public atten-
tion in a matter of days or wecks, the
drama surrounding the Michael Morton
exoneration continues to this day.

In the year after Morton was exoner-
ated and leading up to the 2013 legislative
session, the prosecutor in his trial, former
District Attorney Ken Anderson (and at
the time, a district judge), had a discipli-
nary case filed against him by the State
Bar of Texas for violating five of Texas’
rules of professional conduct, including
deliberately withholding evidence and
making “false statements during the trial
that led 10 Morton's wrongful convic-
tion.”™ A “court of inquiry™ was also ini-
tiated to determine if criminal charges
should be filed against Anderson for tam-
pering with evidence and contempt of
court.” (The national Innocence Project
requested the court of inquiry. NACDL
Past Presidents Barry Scheck, Cynthia
Orr, and Gerald Goldstein played a criti-
cally important role in the court of
inquiry” that resulted in criminal charges
being filed against Anderson® and his
ultimate conviction for contempt of
court.”) The prosecutor who fought
against Morton’s post-conviction DNA
testing for five years, John Bradley, lost his
re-election bid in the Republican primary
in 2012, thanks in large part to his actions
in the Morton case.” And the real perpe-
trator of Christine Morton’s murder,
Mark Norwood, was arrested thanks to
the DNA test that excluded Michael
Morton and included Norwood. It was
also determined that Norwood’s DNA
was found at the murder scene of Debra
Masters Baker, who was killed a year-and-

a-half after Christine Morton.”

During the time between his exoner-
ation and the 2013 legislative session,
Morton hired a Republican lobbyist,
Thomas Ratliff, with the original goal of

WWW.NACDL.ORG

passing a bill to impose fines and possible
revocation of prosecutors law licenses for
engaging in misconduct.” On Morton's
one-year anniversary, he launched a web-
site (michael-morton.com) so that mem-
bers of the public could contact their leg-
islators about prosecutor accountability
issues, and he began meeting with legisia-
LOTS, ‘_EE.I!"-'G.'THHT'H nTﬁEL' TL‘[_‘-‘I‘L‘HI..‘HL’iT.i"n'L‘H,
prosecutors, defense l.l'l.-q'ﬂﬂ.. .md_ thLI'r
stakeholders to build support for his
efforts for prosecutorial accountability.”

All of these events came to a head at
the beginning of the legislative session.
The court of inquiry into Anderson’s pos-
sible criminal conduct during the Morton
trial began the first week of February, a
few weeks into the legislative session.” In
March, Mark Norwood went on trial for
the murder of Christine Morton and was
convicted and sentenced to life in prison.”
[n April, Judge Louis Sterns concluded the
court of inquiry and determined that
there was probable cause to believe that
Judge Anderson “broke two state laws and
committed criminal contempt of court
for lying to Morton’s trial judge. He then
signed a warrant for Anderson’s arrest as
required under state law governing courts
of inquiry.”*

Strong Legislative
Sme:gndM

While Michael Morton'’s exoneration
and surrounding dramatic events created
the environment that made discovery
reform possible in Texas, in the end it
would not have been possible without
strong legislative sponsors and staff who
believed in the cause and were willing to
put in the long hours to push the legisla-
tion over the “goal line® of enactment
Senate Bill 1611 was jointly authored by
Sen. Rodney Ellis (D-Houston) and Sen.
Robert Duncan (R-Lubbock), two veter-
ans who have seen their fair share of crim-
inal justice reform victories over the years.
These senators, along with their staffers
— Brandon Dudley, Sen. Ellis’ chief of
staff and general counsel, and Megan
LaVoie, Sen. Duncan’s general counsel —
“are due much credit for shepherding this
momentous legislation and dealing with
all of the competing and often con-
tentious interests involved "

The primary point of contention for

S.B. 1611 (and earlier discovery reform

the detense intended to use N IS Case-jp

] " ‘I-
chiet; and, at the beginning of jury seleg
tion, the names and possib

lavy witnesses wl

Wy dddft‘!.'i.;}:, of
10m the defense reasop.
ably expected to testify at trial The ories
nal bill would also have required the
defense to disclose pretrial affirmatiye
defenses, alibi locations, and alibi wit

es if requested by the state.* In the end, all
reciprocal provisions in the bill
stripped out.

Evidence of the extraordi
investment by legislators and their staff
in passing the discovery reform less
tion can be seen in the fact that the two
interest groups who had the biggest stake
in criminal discovery procedures —
lexas Distnct and County Attorneve
Association (TDCAA) and the Tes
Criminal Defense Lawyers Association
(TCDLA) — were not pushing for pas-
sage of discovery reform legislation .
the beginning of the session. After failed
attempts at reform in previous sessions,
a stalemate over the issue had settled in,
and neither side was particula rly inter-
ested in going to battle over a lost cause,
or at least one with few likely benefits

were

Also important to passage of the dis-
covery reform bill was support from
many conservative legislators. In faef,
many “tea party” conservatives in
House of Representatives were Interesteg

e

T

in making the legislation more deferny

friendly, but it was determined that
legislation as passed out ﬂ'fli_tf Ser e
das gﬂ‘od as 1t was gnmg 1 Ty
changes in the House meant ths -
have to go back to the Senate
changes go into effect. The
passage was leaving t
House conse a
1611, SpOnsoret
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" ."u1.1l‘l?f"~"”m“1ﬂ -.hhlnm. awyers pul .m
i Il,k. of hours Of overtime o gu.i ‘I]:ltf dis-
' form legislation passed. TCDLA'
il concern Was ll_mt 1:‘“. Ft‘gifilati{131 con-
“mﬂd no ;-gupruull ( I.E'-LL'I'\"I.'.I"}:"' require-
onts, a5 €V idenced by a resolution passed
- the TCDLA board on March 9 that
yed recl proc al discov cry. s
Finally, there were other advocates
ho were deeply engaged in getting the
egislation passed. Prior to the legislative
ession, Texas Appleseed and the Texas
Defender Service (TDS) embarked on a
airvey of defense lawyers and prosecutors
scross Texas to ascertain what the discov-
ery practices were in counties across the
date, reviewed discovery laws and prac-
tices in other states, and reviewed ABA
Standards on discovery. Their research
culminated in the report, Improving
Discovery in Criminal Cases in Texas:
How Best Practices Contribute to Greater
Justice, which was released in the early
days of the 2013 legislative session. It gar-
nered press coverage and served as an
educational tool about Texas discovery
practices and how they were lacking when
compared to other states.

m
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State Criminal History
Database: Free Access

For Public Defenders

While the Michael Morton Act
was an example of how a high-profile
exoneration propelled a piece of
defense-friendly legislation onto the
governor’s desk, other defense-friend-
ly bills passed with little fanfar® CAU
past session in Texas, LIBE S
was S.B. 1044, which provides PUS

n‘m _,_; ,_ 1 hi 1 0 r
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s ap il
the passage of S.B. 1044, at
et nine states provided public defend-
ers with “terminal” or direct computer
e state’s criminal history
record information datal'lln.-ae: :ﬂlaskrn.
Arkansas, Connecticut, Florida, Georgla,
Minnesota, Nebraska, Oregon, "m."l.
Tennessee.” Some states define a puhlxt
defender as a “criminal justice agency,
and give public defenders access as thr}i
would the courts, district attorney, or the
police. Other states specify the puhlu.‘
defender as an agency that essentially }1.1;».
full access to the state database, Or acCess
with certain restrictions. |
The two legislators who carmie

access to th

d the

ORG

=

bill both represent districts with public

ulcfe:_ldr-:r offices: Sen. Jose Rodriguez
i}li;EEl,] Easc.l), whose district includes
o3 450 County Public Defender’s

ice, and Rep. Armando Walle (D-
Houston), whose district includes the

Harris County Public Defender’s
Office. Prior to the passage of this new

law, the Texas Department of Public
%ﬂffty (DPS), which administers Texas’
criminal history record information
(CHRI) database, was prohibited from
charging a “criminal justice agency” for
CHRI. §.B. 1044 simply specified that
DPS now may not charge public
defe_nder offices and the Office of
Capital Writs, along with criminal jus-
tice agencies, for CHRI.

At committee hearings, public
defender  office  representatives
explained why the legislation was
needed. Alex Bunin, chief of the Harris
County Public Defender’s Office, testi-
fied in both the Senate and House, as
did Leonard Clemens, an investigator
for the Dallas County Public
Defender’s Office. Clemens’ testimony
included an interesting argument that
others might find useful in their advo-
cacy efforts. He noted that having
criminal history information was
helpful because it was important for
his own personal safety. As an investi-
gator, he was responsible for inter-
viewing witnesses, some of whom may
be potentially dangerous. Having
criminal history information about
such witnesses, he said, is helpful in
terms of knowing the people he is

" dealing with and whether or not they

il are potentiall armed.

o was no opposition by police
or prosecutors. In fact, a new independ-
'mgﬁmthbbﬁngn‘entcd by the city of

Jouston helped to get the bill passed
aﬂn‘m amendment was added to the

bill so that the crime lab could conduct
background checks on its employees,

subcontractors, and interns.
The one legislator who expressed

any concern with the bill was Iunljr
concerned about the fact that private
criminal defense attorneys w‘hu were
appointed to represent indigent
defendants would not get fre¢ access
to the DPS criminal history database
like public defender offices wuuld:
Unfortunately, to give the thousands
of defense attorneys who F,lkf
appointed cases in Texas free nuu:ﬁ m
the CHRI database wm_lln_i 1ave
undoubtedly added 1o cld!'ll‘ll'llﬁlrﬂtj:u't;
costs at DPS and resulted 1n a fim.]ad
note for the legislation, which cou

have led to 1ts defeat.

Addressing Excessive
Caseloads

Excessive caseloads for public
defenders and appointed cnunse?uish;
problem throughout the country, and
Texas counties have experienced the same
ﬁnanciﬂ pressures that have led to exces-
sive caseloads nationwide. H.B. 1318, by

Rep. Sylvester Turmer (D-Houston).
attempts to address the problem in a few
different ways.* First, the bill adds statuto-
ry language that specifies that a public
defender’s office may not accept an
appointment if doing so would violate the
maximum allowable caseloads established
at the public defender’s office.” It also
states that a “chief public defender may
not be terminated, removed, or sanc-
tioned for refusing in good faith to accept
an appointment. ..."“

Additionally, the legislation creates a
new system of reporting, both by appoint-
ed counsel (including public defender
attorneys) to the counties, and by the
counties to the state. Attorneys who accept
appointments must now annually report
the estimated percentage of their practice
time devoted to appointed cases in the
counties in which they accept appoint-
ments.” All counties will also have to
report to the state the number of cases
assigned to individual attorneys.* This
added level of will make it
easier for the public, judges, and elected
officials to know how many appointed
cases an individual attorney has over vari-
ous counties, and whether that number of
cases could be considered excessive.

In order to determine what an “exces-
sive caseload” looks like, the legislation
tasks the TIDC with conducting a

study for the purpose of deter-
mining guidelines for establish-
ing a maximum allowable case-
load for a criminal defense attor-
ney that, when the attorney's
total  caseload, including
appointments made under
Article 26.04, Code of Criminal
Procedure, appointments made
under Title 3, Family Code, and
other work, is considered, allows
the attorney to give each indi-
gent defendant the time and
effort necessary to ensure effec-
tive representation.”

This legislation actually started out as
three different bills, none of which had
much to do with each other. B_ut thanks to
thinking and maneuvering by legas-
advocates, the bills were cob-
oor amendments

quick
lators and
bled together through fl
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and H.B. 1318 was signed by Gov. Perry

on June 14, 2013.

The portion of the bill pertaining to
protecting chief public defenders from
being fired or sanctioned for controlling
their caseloads was inspired by American

Bar Association Resolution 104C, which
was passed by the House of Delegates on
Feb. 11. 2013.* The resolution “calls for

governments to enact legislation to pro-
tect Chief Defenders and other non-
union supervisory personnel ‘fm!'n
wrongful termination for attempting in
good faith to provide competent and
diligent representation In accordance
with ABA and state bar mandated ethical
obligations.”” The Harris County Public
Defender’s Office suggested the idea to
Rep. Roberto Alonzo, a criminal defense
attorney, who introduced stand-alone
legislation on the issue.” The text of the
legislation was later added to H.B. 1318

as an amendment.

Junk Science Writ Reform

For the past three legislative ses-
sions. the Innocence Project of Texas
(IPTX) has been diligently trying to get
a junk science writ reform bill passed,
and 2013 was the year that the dream
became reality. According to IPTXs
founder and chief counsel, Jeff
Blackburn, this legislation was the single
most important bill for IPTX over the
past four to five years, and he believes
that it will lead to a sea change in inno-
cence work and criminal law in Texas —
and other states that follow Texas’ lead.

Sen. John Whitmire (D-Houston),
the “Dean” of the Senate and longtime
Chairman of the Senate Criminal
Justice Committee, authored S.B. 344. It
allows for habeas relief to be granted
when relevant scientific evidence was
not available at trial or when currently
available scientific evidence that was
not available or ascertainable at trial
contradicts the scientific evidence
relied on by the state at trial.* The
court may grant relief if it finds that
“had the scientific evidence been pre-
sented at trial, on the preponderance of
the evidence the person would not have
been convicted.™™

According to Jeff Blackburn and
[PTX lobbyist Scott Henson," there
were two major changes this session that
made passage of the legislation possible.
First, between the 2011 and 2013 legisla-
tive sessions, the Texas Court of
Criminal Appeals (CCA) decided an
important case that pointed to the very
real need for the legislation. In Ex Parte
Robbins,” the CCA denied Neal

31yddn 3AILYISIDIT
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“the states key
Voore,
who performed the autopsy, had re-
evaluated her trial testimony and con-
uhldtd.
years of training and experience she had
acquired, that the cause and manner of

Robbins a new trial despite the tact that

Patricia
the assistant medical examiner

witness. Dr.

based on the additional five

death should have been ruled undeter-
mined and not "homicide.”™ This case
was highlighted in Senate Criminal
justice Committee testimony by Brian
Wice, appellate attorney for Neal
Robbins, and former District Attorney
Michael McDougal, who agreed early
on that Robbins deserved a new trial.”
The bill, they said, would ensure that
Robbins and others like him would get a
new trial in the future.

In past legislative sessions, before
the Robbins case, district attorneys who
opposed the bill would often argue that
the legislation was not needed because
no injustices like the Robbins case had
occurred. That argument could no
longer be made after Robbins. In the
past, the Harris County District
Attorney's Office (HCDAO) was the
most vocal of the district attorney’s
offices in opposing the junk science writ
reform legislation. But with the Robbins

Network Using
NACDL
Social Media

http://www.ustream.tv/channel/nacdl

R

http://twitter.com/NACDL

You

http://www.youtube.com/use r/NACDLvideo

http://www.facebook.com/NACDL

WWW.NACDL.ORG
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decision. and a new lobbyist,

HCDAO was no longer willing to out-
T'i%:h[ oppose the bill. Instead, to its
credit, that office worked with Sen.
Whitmire, Sen. Whitmire’s staffer,
Larance Coleman, and IPTX to slightly
modify the bill to everyone’s liking.

According to Blackburn, the new
law will do more than help on the back
end in terms of getting innocent peo-
ple out of prison — it will also prevent
them from going to prison in the first
plm:c:. “This new law will raise aware
ness of trial judges, district attorneys,
and criminal defense lawyers about
junk science. If there is a penalty —
habeas relief and a retrial — for the
use of junk science, then it will be less
likely that the junk science will be
allowed at trial. When you put post-
conviction relief in the mix, then peo-
ple start paying attention. Judges don't
want to be reversed.”

Conclusion

Although these four new laws will
help improve the fairness of the Texas
criminal justice system for years to
come, they were not the only ones
enacted last year. Texas also was the first
state to pass legislation requiring law
enforcement to obtain a warrant in
order to access a person’s email,
computer files stored “in the cloud,” or
other customer data stored on company
computers.” The legislature passed
legislation requiring DNA testing of any
biological material collected in capital
cases.” And the state enacted a law to
establish new disciplinary rules for
prosecutors who engage in Brady
violations that requires reprimands to
hc public and establishes that the statute

f limitations does not toll until a
wmni_,ruth convicted person has been
released from prison.’

All of these legislative success
stories show that criminal
friendly reforms are possible in the most
conservative of Southern states — but

L]l'l."t-t"nh'l;."'

reform does not happen by accdent,
Reform requires ongoing efforts by
advocacy groups as well as the defense
bar and public defender offices. It also
requires invested and dedicated
legislators and staff who are supported
in their reform efforts by credible
advocates. If Texas can do it, then so can
other states, but only if these important
building blocks are in place.

Scott Ehlers was Senior Policy
Advisor for Sen. Rodney Ellis on the
Senate Criminal Justice Committee
from 2008 to 201].
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