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Thank you 2013 Napa Think Tank Participants! “We have a challenge of coalition building and 
logistics for how we’re going to have the 
religious freedom movement win political 
victories over the next 20 years.” 

Tim Schultz,
American Religious Freedom Program

Participant, Napa Think Tank 2013
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Napa Think Tank Concept – A Collaborative Roundtable since 2011 

 

his networking event emanated from the collaboration of like-
minded companies and partners passionate about serving the 
Church: 

 The Busch Firm (now Busch & Caspino), based in Irvine, CA 
 Patterson Buchanan Fobes & Leitch, Inc., P.S., based in Seattle, WA 
 Arthur J. Gallagher & Co., based in Chicago, IL 

With Church assets exposed every day, these firms came together to ask the question, ‘how can we bring our 
resources and relationships to bear to address the temporal administration of the Church in America? Tim Busch, 
the founder of The Busch Firm, had launched the Napa Institute, a mid-summer event at Meritage Resort and Spa 
in Napa, California to equip Catholic leaders for the “next America.” 

We piggybacked on that experience to launch a pre-conference, initially creating a conference with the seemingly 
ironic theme “Risking It All for Christ”, penned by Bishop Morlino of the Diocese of Madison. Yes, ironic, in 

terms of distinguishing between professional risk management (which we endorse as 
a necessary part of functioning in contemporary society) and confessional risk 
management (which we cannot endorse since it would amount to shirking our 
responsibilities as disciples of Christ).  

We all recognize that the Church’s mission of salvation and evangelization differs 
from that of secular businesses. Having recognized this truth, however, one of the 
goals of this gathering is to look proactively for insights from the business world to 
enhance the Church’s ability to preserve her assets, without losing sight of her special 
role in the world, so that the Church’s financial resources can be focused on her 
mission. 

How do we bring the principles of corporate restructuring and risk isolation to bear on 
the Church’s structures? How does one, for example, restructure a diocese, giving it 
financial protection, without undermining the hierarchical and canonical authority of 
the Bishop? This exploration led to a collaboration between service providers and 
Church leaders to address these temporal issues. The discussions around restructuring 
(and the patchwork of ways in which dioceses have addressed these issues) helped us 
to discern that a broader scope was needed in order to discuss ways in which the 

Church manages risks as well as assets. Although the Church can take insights from the business world, in what 
ways does the Church’s approach need to differ from that of secular institutions?  

The “Risking it all for Christ” concept emerged from these kinds of questions. We started as a conference in 2012 
versus the think tank model into which it evolved in 2013, so that a broader range of technical competencies and 
experiences could be brought together to discuss the work of temporal administration.  

In Year 1, we invited clergy, service providers and Church lay leaders to explore more deeply the importance of 
risk management. How can one be a good steward of the assets of the organization, if one has not utilized 
legitimate steps to adequately preserve those assets from risk of loss? Our initial Pre-Conference event shared 
perspectives on Church historical claims, risk management best practices for commonly encountered risks of the 

T 

MISSION 

 Thought leader in temporal administration of the Church 
 A forum for engaging experts in pursuit of relevant solutions 
 Foster networking and collaboration 
 “Risking It All for Christ” 

VISION 

The Napa Think Tank on Temporal 
Administration seeks to engage experts 
and practitioners in pursuit of bold, 
holistic, comprehensive and collaborative 
solutions for the Church’s temporal 
administration, in order to sustain and 
even thrive in today’s challenging and 
risk-filled environment. 



TEMPORAL ADMINISTRATION | 2013 THINK TANK | RELIGIOUS FREEDOM 

Napa Think Tank 2013 White Paper www.temporaladministration.org 
Q:\2014\BSD\17-Niche, Program, Campaign\REL-Religious\28-Whitepapers\24930B-Think Tank.docx  

2

Church and cemented the fact that there was value in digging deeper into this broader area of temporal 
administration. 

We did not want to create just another risk management conference and the draw in Year 1 was truly of experts in 
their field. We also did not want to leave without some sense of accountability. So we combined both of these 
interests in the creation of a think tank – focused on gathering experts to delve more deeply into difficult risk 
issues that are actually facing the Church today, so that holistic, 
relevant, resourceful best practices might emerge to help the 
Church in the 21st Century. 

Given the desire for this event to be topically relevant, our focus 
changes each year so that the discussion can help Church leaders 
to manage change in the area of temporal administration. We are 
pleased to announce that the 2014 think tank will be focused on 
employment / personnel issues since this topic has been at the 
forefront of challenges facing the Church in recent days. 

While space is always very limited, if you are interested in 
participating or know of experts who should participate given the 
subject matter for any given year, please let us know.  

Patterson Buchanan Fobes & Leitch, Inc. 
Busch & Caspino 
Arthur J. Gallagher & Co. – Religious Practice 

Phone 855-740-NAPA (6272) 

  

“Religious freedom requires something good to be 
defended – we have to rehabilitate the idea that faith is a 
public good that serves everybody regardless of whether or 
not they have faith.” 

“the other distinctive that I would say the way we have to 
talk about the issue is the way that frankly the Becket Fund 
has been talking about the issue for a long time. And that is 
that religious freedom has to belong to everybody – not just 
a particular faith community. It has to belong to everybody 
from Anglicans to Zoroastrians.” 

Jim Sonne,
Stanford Law School

Participant, Napa Think Tank 2013
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Introduction to the “Napa Think Tank” Concept for 2013, 
the Participants & the Formal Agenda 

Religious Freedom in the Catholic Tradition 
On December 7, 1965, Pope Paul VI promulgated  Dignitatis Humanae (“DH”), the Second Vatican Council’s Declaration on 
Religious Freedom, the opening paragraph of which cites certain “demands” of “contemporary man”, including “[t]he 
demand [. . .] that constitutional limits should be set to the powers of government, in order that there may be no 
encroachment on the rightful freedom of the person and of associations. This demand for freedom in human society chiefly 
regards the quest for the values proper to the human spirit. It regards, in the first place, the free exercise of religion in 
society.”  The Council Fathers continue: “This Vatican Council takes careful note of these desires in the minds of men. It 
proposes to declare them to be greatly in accord with truth and justice.” 

DH posits that religious freedom originates in the dignity of the human person himself, his “immunity from coercion in civil 
society” even while DH affirms the “moral duty of men and societies toward the true religion and toward the one Church of 
Christ.” DH goes on to state that “[t]his right of the human person to religious freedom is to be recognized in the 
constitutional law whereby society is governed and thus it is to become a civil right.”  So essential to the very nature of the 
human person is this right to religious freedom that the “immunity from external coercion as well as psychological freedom [. 
. .] continues to exist even in those who do not live up to their obligation of seeking the truth and adhering to it and the 
exercise of this right is not to be impeded, provided that just public order be observed.” 

Religious Freedom under the U.S. Constitution  
In 1791, a scant two years after the United States Constitution became effective, the first ten amendments to the Constitution, 
commonly known as the “Bill of Rights”, were adopted. The First Amendment to the Constitution provides: “Congress shall 
make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom 
of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of 
grievances.”  (Emphasis added.)  

Over the more than two hundred years since the First Amendment was adopted, the Supreme Court of the United States has 
developed a body of law interpreting the sixteen words bolded above, which body of law has been further complicated by 
Thomas Jefferson’s own letter to the Danbury Baptists in which he asserts: “Believing with you that religion is a matter 
which lies solely between Man & his God, that he owes account to none other for his faith or his worship, that the legitimate 
powers of government reach actions only, & not opinions, I contemplate with sovereign reverence that act of the whole 
American people which declared that their legislature should ‘make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof,’ thus building a wall of separation between Church & State.”  (Emphasis added.)  
Countless legal cases have been won and lost, academic articles and books published, political candidacies tested, and pundit 
wars fought over these words, the meaning of which continue to develop as America’s cultural values change. 

Why the Focus on Religious Freedom Now? 
With the continuing enlargement of the administrative state, there has been an increase in the number of laws and 
administrative rules affecting the ability of individual religious persons and collective groups of religious people in churches, 
synagogues, congregations, and other religious organizations to live their lives and carry out their activities in accordance 
with the dictates of their consciences as formed by their particular religious beliefs. The rules recently promulgated by the 
U.S. Department of Health and Human Services (“HHS”) regarding the Affordable Care Act (“ACA”) and coverage of 
contraceptives and certain abortion procedures by employers, which directly affects not only individual Catholics but even 
Catholic organizations, is only the latest situation in which religious freedom concerns and the power of the administrative 
state are at odds.  

A difficulty for individual Catholics and the Church (which also affects other faith communities with distinctive beliefs and 
practices) is that, in an increasingly secular American society, the majority of the population may not see why it is “such a 
big deal” for a Catholic organization to, for example, comply with the contraceptive mandate in the rules promulgated by 
HHS regarding ACA. Thus, the need to explore new ways of effectively communicating in the public square the importance 
of religious freedom as a constitutional right and, more basically, as a human right founded on the inherent dignity of the 
human person, developing new litigation and legislative strategies for advancing the cause of religious freedom, and 
developing internal policies that put religious organizations in the best possible position for protecting their religious 
freedom. 
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2013 Temporal Administration Think Tank on Religious Freedom 
Mindful of the approaching fiftieth anniversary of DH and the increasing difficulties of administering Catholic organizations 
in a manner consistent with Catholic teaching, a distinguished group of people drawn from the ranks of the episcopacy, 
chancery offices, legal academy, religious lobby, legal practice, organizational consulting, and insurance and risk 
management industries convened during the warm Napa Valley summer last year for a day-long think tank seminar, jointly 
sponsored by The Busch Firm, Patterson Buchanan Fobes & Leitch, Inc. P.S., and Arthur J. Gallagher & Co., to discuss the 
notion of religious liberty as articulated in Catholic teaching and U.S. constitutional jurisprudence, the religious liberty 
challenges currently facing the Catholic Church and other faith communities in the United States, and practical steps that 
Catholic organizations can take to strengthen their religious liberty protection.  

Presentations were made by Professor Philip Hamburger of Columbia Law School, Kristina Arriaga of The Becket Fund for 
Religious Liberty, James Sonne of Stanford Law School, John Huleatt of The Bruderhof (Church Communities), and The 
Most Reverend Robert C. Morlino, Bishop of Madison.  

A lively panel discussion facilitated by Mike Patterson of Patterson Buchanan included Professors Hamburger and Sonne, 
Ms. Arriaga, Timothy Schultz of the American Religious Freedom Program at the Ethics and Public Policy Center, and 
President James Towey of Ave Maria University further discussing some of the practical challenges and opportunities facing 
religious organizations today, particularly in the face of the HHS Mandate.  

The afternoon included breakout discussion sessions on litigation, legislation, and internal policies and procedures in which 
each group was tasked with articulating three to five concrete recommendations that, if put into action by Catholic 
organizations, were likely to strengthen their religious liberty protection now or in the future. The litigation group was 
facilitated by William Bojan of Integrated Governance Solutions. The legislative group was facilitated by Peter A. Persuitti 
of Arthur J. Gallagher & Co. The internal policies and procedures group was facilitated by Mary Santi, Chancellor of the 
Archdiocese of Seattle. 

After the breakouts, the small groups reassembled to convene a final plenary session in which to share the fruits of their 
respective discussions and then, as a group, to distill the recommendations of the groups into a  single set of five, practically-
focused, takeaway recommendations for Catholic organizations seeking to better protect their religious freedom. 
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2013 Think Tank Participants 
We are so grateful to the following collaborative experts who took the time to join us at the Meritage Resort & Spa, for 
sharing their talent and experiences so that the Church can sustain a promising future for all, backed by stewardship and 
conviction. 

Tony Abella, Sr. 
Arthur J. Gallagher & Co. 

Kristina Arriaga de Bucholz 
The Becket Fund 

Francis J. Beckwith, Professor 
Baylor University 

William J. Bojan 
Integrated Governance Solutions 

Patricia Buchanan 
Patterson Buchanan Fobes & Leitch 

Robert Burnett 
Reta Benefits Trust 

Timothy R. Busch 
Busch & Caspino 

Ned Dolesji 
California Catholic Conference 

John C. Eastman 
Chapman Law School 

Paulette Furness 
Archdiocese of Portland in Oregon 

Philip Hamburger 
Columbia Law School 

John Huleatt 
Bruderhof Communities 

Rev. Msgr. Peter Laird 
Archdiocese of St. Paul and 
Minneapolis 

Most Rev. Robert C. Morlino 
Bishop, Diocese of Madison 

Michael A. Patterson 
Patterson Buchanan Fobes & Leitch 

Peter Persuitti 
Arthur J. Gallagher & Co. 

Mary Santi 
Archdiocese of Seattle 

Timothy Schultz 
Religious Freedom Project 

James A. Sonne 
Stanford Law School 

Arthur Taylor 
Benefit Allocation Systems (BAS) 

James Towey 
Ave Maria University 

Most Rev. Robert F. Vasa 
Bishop, Diocese of Santa Rosa 

Elizabeth Yore 
International Child Legal Counsel 

 

 

  

“We need to build a religious freedom movement and we have – we need good 
ideas on how to do that but we’re going to have to win political victories. It’s 
kind of ugly to be fighting for some of this stuff in the political process – but that 
is the hand we’ve been dealt and we have to pass good laws so that the lawyers 
at the Becket Fund and other places can then go to court with these good laws 
and win victories. If the laws are bad, it doesn’t matter how good the lawyers 
are; they’re not going to win as many. So, it’s very important for us to think 
about what kinds of institutional structures we can create that will allow us 
long-term to win political victories.” 

Tim Schultz,
American Religious Freedom Program

Participant, Napa Think Tank 2013
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“I am very impressed with the program you 
assembled for 2013. We talk all the time in 
our office about how the future of religious 
freedom will depend on religious lay people 
‘being better’ …better Catholics, better 
Anglicans, etc. I was proud to report that 
the Napa Think Tank is a model for how to 
do that.” 

Tim Schultz, Religious Freedom Project, 
Ethics and Public Policy Center , 

Washington, DC
Participant, Napa Think Tank 2013
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Executive Summary 

Validation of Issue 

In Spring 2013, the Health & Human Services Mandate was an inescapable issue facing every Catholic 
organization. The situation offered us an opportunity to lift this up, unpack it and generate new insights for 
countering the threats. The fundamental right of religious freedom culminated in litigation, staged across the 
country with varying results. We asked ourselves,  

 what is the issue exactly,  
 what is happening with that issue realistically (i.e., what are Courts and Catholic organizations doing when 

faced with this dilemma) and  
 what are some concrete recommendations for effectively deal with this issue going forward.  

To accomplish this, we convened a group of recognized experts (scholars and practitioners) to spend a day 
delving deep into this threat to our essential beliefs with facilitation to bring an interdisciplinary perspective. As 
we formulated a structure for this roundtable, we identified three key areas for framing the issue:  

1. The Legal Landscape and Litigation 
2. The Legislative Historical Perspective 
3. Internal Policies and Best Practices to confront it 

Accreditation of the Participants & Expertise 

We wanted to make sure we had objectivity as a goal of our deliberations. To this end, we engaged a 
constitutional expert in Professor Philip Hamburger. He provided historical context and reinforced the fact that we 
must better understand how fundamental this issue of religious freedom is to our broader rights as citizens, 
especially when you witness the way it is spun by those who oppose there being a public role for religion and 
religious communities. We were fortified by the fact that Phil Hamburger is not a Catholic, so achieving some 
sense of objectivity in this group setting was important. Jim Sonne came from the standpoint of being an expert 
also in the secular realm, in terms of his affiliation with Stanford. We believe this view again validated the 
objectivity we sought, beyond the Catholic perspective per se. A Religious Freedom Clinic established at a 
secular institution (Stanford ) certainly conveys a level of objectivity. In summary, both pointed out that the issue 
of religious freedom was not being recognized by most people as a fundamental first amendment issue.  

We then moved to a leader from the Becket Fund for Religious Freedom, Kristina Arriaga de Bucholz. Kristina’s 
heritage as a Cuban-American whose family fled a society where the kinds of rights protected by the First 
Amendment were ignored and not tolerated, brought a stark reality to this fundamental issue. Given her 
background and now facing the HHS Mandate, she concluded that doing nothing was not an alternative. So she 
resounded with a “call for action” whereby she, as Executive Director of the Becket Fund, and her colleagues 
have presented these issues through advocacy in our legal system and at the same time given intellectual 
ammunition for use at the legislative level.  

These three expert presentations were followed by a dynamic panel discussion that not only included these three 
but in addition, President George W. Bush’s Director of the White House Office of Faith-Based and Community 
Initiatives, Jim Towey, who is now President of Ave Maria University, and Tim Schultz of the Ethics and Public 
Policy Center in Washington, DC. What percolated to the top of this dialogue was the reality that we are dealing 
with a fundamental ‘bill of rights’ (i.e, First Amendment) issue, and that to have this framed in any other context 
(i.e., contraception, HHS Mandate) minimizes the critical issue of religious freedom.  
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This panel addressed questions such as: 

 “How do we approach this growing problem and threat to our 
fundamental civil rights and freedom of speech, then?” 

 “How do you frame the issue so that we can get the majority 
convinced that the minority is correct on this particular issue and it is 
meaningful for them and that their very liberties and First Amendment 
rights are being taken away?” 

 “Should I tell someone what they should believe and not believe?” 

Ultimately the group pointed out that religious liberty currently is being 
fought for in a defensive posture. However, one of the panelists very 
helpfully pointed out that we can’t let others choose the battle. Rather, we 
should broaden it , so that we can join together with a host of other people 
who love their freedom – whether they identify themselves as libertarians, 
conservatives, or liberals. Tim Schultz offered three actions that bear 
repeating here from the appendix text: 

1. Form a religious freedom caucus in your state legislature 
2. Join an interfaith religious freedom coalition 
3. Give money to organizations that work on religious freedom 

We then had John Huleatt, inside Counsel for Church Communities, expand our perspective with his faith-
tradition’s experience of genuine persecution and flight for safety (German to the USA). John Huleatt of the 
Bruderhof brought an interesting perspective to the day’s sharing of ideas – “don’t be blinded by the peripheral 
attacks you are receiving through other governmental organizations.”  He explained his organization’s challenges 
on tax issues –whether Church Communities was actually a 501 (c) (3). His advice: recognize what is happening 
to you and don’t go at this alone from an affordability perspective or an impact perspective. John advocated for 
collaboration among all faith-traditions as a powerful voice of reason.  

We then broke into the smaller focus groups armed with the two fundamental pieces – framing the issue and 
understanding how religious organizations were confronting this issue. These breakout groups addressed the three 
key areas in which to focus our efforts for expanding our religious freedom: 

1. The Legal Landscape and Litigation 
2. The Legislative Historical Perspective 
3. Internal Policies and Best Practices to confront it 

Attendees were assigned to one of the specific breakouts based on their experience and expertise. Each group had 
a facilitator that led the discussion around identifying best practices and solutions for becoming more offensive 
and proactive about protection of this fundamental right. For example, the “Internal Policies” group identified 
developing policies regarding formation of the organization’s mission, in-services and catechetical training with 
staff, volunteers, vendors and parishioners – most notably by using video and social media to reinforce their 
understanding of Church teaching and mission and incorporating religious freedom issues as an essential 
component. 

Each of the groups identified a spokesperson, who reported in the closing plenary session and shared the ideas and 
best practices.  

The Think Tank concluded with the group’s crystallization of the top five recommendations – there was 
consensus and a renewed sense of hope that the Catholic Church has many allies to broaden the fight, along with 
an incredible network of resources and ideas to help in championing religious freedom, broaden the fight and to 
move to the offensive with a reshaped message – this is a First Amendment fundamental civil right which is being 
cast as a polarizing contraception issue. We must re-shape our message!  
  

“Religious liberty is not an 
evangelistic tool. Religious liberty 
doesn’t exist to persuade others that 
our way of viewing God is the correct 
way. Religious liberty, as Jim [Sonne] 
said, is not about God. Religious 
liberty is about who we are - our 
human dignity. So recognizing that 
religious liberty is an inherent right 
also recognizes the following:  We are 
people born with our eyes focused on 
the horizon. We are people who thirst 
for the transcendent. This also means 
that religion is not bad for you. It’s not 
second-hand smoke.” 

Kristina Arriaga, The Becket Fund, 
Napa 2013 Participant
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Top Five Recommendations 
 

 
 

  

1. Re-shape the message.  
Begin the objection with ‘this is our essential belief…”  Everyone has the right 
to a belief, whether you agree with that belief or not. “Free speech is 
meaningless as a right, unless it contemplates saying things that are 
unpopular.” Kristina Arriaga, The Becket Fund 

2. Communicate. Communicate. Communicate. 
Repeated emphasis focused on sustainable execution of the substance of the 
communication and education through proactive social media, pre-identified 
effective spokesperson, consistent message of discrimination | victim versus 
discriminator and perpetrator.  

3. Fund. 
Make it a priority to fund this outreach strategy, at times with coalitions, at 
times with a broader reach and message. 

4. Focus on Formation. 
Start the emphasis on values and beliefs inside the organization itself. What 
needs to happen at the ground level of employees, staff, and volunteers to make 
sure the understanding and respect of the mission is sacrosanct. Educate staff 
and volunteers as to what the Church teaches and holds sacred. Mission-
centered hiring is a top priority. 

5. Seek Partnerships & Networking & Affinity. 
Look beyond your organization for coalitions and champions of the First 
Amendment, both in religious and secular organizations.  
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Features – Key Three Sections – Recommendations and Context 
Litigation – Legislation – Policies & Procedures 

Litigation Summary 

The most challenging obstacle to change, especially in the area of legislation, is to identify a forum to effectuate the change – 
which often is the legal arena. The following is a brief summary of the five best ways that the litigation group identified to 
effectuate change: 

1. Institute or Endorse a Pro Bono Legal Outreach Network. 
This network would develop an information system and common materials that could be utilized in litigation. Example 
of this network is are the Napa Institute and the American Religious Freedom Project.  

2. Identify Top Resources and Experts in Order to Form an Expert Network. 
The information and knowledge is out there, however, it can be difficult at times to know where to find it. Developing 
this network will allow for the efficient and effective gathering of necessary information and expert knowledge. The 
network should include experts in the legal, legislative, communications, development/funding and scholarly fields.  

3. Go on the Offense – Challenge the Very Essence of the Legislation. 
While it is often necessary to defend through litigation, finding the opportunities to go on the offensive and strategically 
challenge the very essence of the legislation is key. In order to accomplish this, there is a need for financial and 
development sources and support. The Becket Fund for Religious Liberty is a non-profit, public interest law firm 
dedicated to protecting the free expression of all religious traditions. Additionally, the Edwin Meese III Center for Legal 
and Judicial Studies at the Heritage Foundation puts on a Legal Strategy Forum which meets twice per year. In order to 
succeed, it is essential to make the effort to centralize and communicate, including through collaboration and 
coordination.  

4. Create a Better Network of Well Informed and Articulate Spokespeople. 
Identifying who is going to be the spokesperson and face of the litigation is essential to success. Organizations such as 
Catholic Voices, USA, have started the process by creating a network of individuals who are well-versed, have the 
ability to frame the issues and speak to the issues, and can handle the media. It is critical to develop the young people 
who can carry this mission forward. Caitlyn Seery, the Director of the Love & Fidelity Network, and Asma Uddin, 
counsel for the Becket Fund for Religious Liberty, are two examples of excellent spokespersons in this field.  

5. Properly Frame the Issue to Set Context and Overcome Confusion.  
In our increasingly secular community, it is easy for the public to become confused and lose sight of the issue. Forums 
and think tanks like this and groups like the Napa Institute are critical to properly framing the issue and overcoming the 
confusion that exists in society. 

Legislation Summary 

Why have we lost our ground on this fundamental human right of religious freedom? 
There is no more inherent issue of our American experience? Why aren’t we trying to 
leverage this threat with so many other faith traditions that are also victims of their 
personal rights and beliefs? 

In view of these challenges and the desire to protect the Church’s religious freedom 
where possible, we propose three principles that should guide the kind of legislative 
outreach that is impactful and protective of the first amendment: 

1. Reposition – We have become victims.  
Don’t lose sight of the fact that we have become the victims. We can’t focus on what’s right or on a particular ‘position’ 
within our society. When we do, we let the ‘other side’ define the issues and we are put on the defense. We need to 
recharacterize ourselves as being discriminated against versus being the discriminator. We need to forge a broader 
coalition to protect our rights of association and free speech. Our views are part of a moral tradition that has withstood 
the test of time and been vetted and through thoroughly . It is a result of our rational faculties and examination of 
conscience. They are defensible if only we can return to the offensive as a response to being compromised, victimized 
and marginalized. We put ourselves in a politically opponent type category versus a group that is using reason and 
science is equally grounded in reason. Perhaps we need to do some focus groups to see what people are hearing and 
understanding. We know we must separate the fundamental issue from other political ideological associations – such as 
conservatives vs. liberals and right vs. left. We can’t polarize a fundament right such as thing – it is common to all and a 

“There needs to be a shift and 
focus to the reality that we 
advocates of religious freedom 
are the victim, the party whose 
rights are denied as opposed 
to the party who is denying 
rights.” 
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fundamental aspect of our being. We have to advocate for private right of action as we know even government can’t be 
counted on in all situations to step up and do the right thing. We hold this belief of religious freedom for very good 
reason. So, we need  to  take a reason approach more broadly versus a specific ideological fight. Don’t get captured by a 
political ideology. Reshape the message with substance and reason. 

2. Mobilization – We need to leverage broader coalitions and forge new networks. 
We need to mobilize the broader coalition of faith traditions and reinvent the urgency 
of our threats to free speech and right of association. In fact, beyond the faith 
traditions, we need to engage the laity and compete with a moral ground of reason 
and conviction. We need a sense of urgency among the faith traditions to the fact that 
we are all in this together. Imagine the power of mobilizing the Megaministries along 
with traditional faith traditions in supporting free speech, civil rights of all, including 
the disadvantage, the immigrant, the vulnerable and those whose beliefs as association are threatened. When you 
consider the missions and outreach of the faith-based agencies who are instrumental to reducing poverty, improving 
education and empowering all citizens, you would think there is a strong voice that could have impact and bring a sense 
of urgency to organize a broader coalition of the defense of religious freedom. We need to relate what really we do as 
mission-driven organizations, along with gaining a respect for the mission and what the Church teaches. Imagine the 
power of this coalition in securing funding as a block, as a group? So, Jim Collins is clearly got the right approach – we 
need to forge networks among all faith-based missions to safeguard this inherent issue in the years to come. This takes 
coordination, focused energy and we are fortunate to say in the 21st Century that we have technology on our side as the 
vehicle. We can create a central clearinghouse for resources, for best practices for leveraging individual state successes. 

3. Communication – Reshape the Message. 
While this is listed third here, it did surface with the entire Think Tank Group as the primary issue and call to action. 
This is not a Catholic problem, it is not a Muslim problem, it is a threat to society and appears to be a problem of 
communication, of public perception, of being cornered in political ideology and misunderstood intentions of defense of 
certain beliefs. We need to align with the state legislatures and their religious freedom caucus, train new legislators to be 
proficient in this fundament right and define and even broaden the Religious Freedom Workplace Protection Act. We 
need to pull heartstrings of our missions being threatened and our impact on society in terms of the respect for the 
individual and the reach minds with a message of free speech and civil rights. 

Policies & Procedures Summary 

How can the internal policies and procedures adopted by Catholic organizations play a role in protecting their religious 
freedom? Practically speaking, internal policies and procedures define how the Church encounters those who serve and are 
served by the Church, such as clergy, staff, volunteers, vendors, lay faithful, etc. When those policies and procedures more 
clearly and consistently reflect Catholic values in accordance with the Church’s magisterium, Catholic organizations can 
strengthen their position in the face of legal or public relations challenges.  

Because of the all-encompassing nature of the Church’s engagement with the world, one challenge is articulating a set of 
policy recommendations that can apply across the diverse spectrum of Catholic organizations, ranging from dioceses to 
parishes to parochial schools to colleges and universities to hospitals to social services organizations. Another challenge is 
that, even when talking about a single type of Catholic organization (e.g., dioceses), it is difficult to articulate a set of 
generally-applicable policies (e.g., “adopt this particular form of employee handbook” or “restructure your operations using 
this particular corporate structure”) that can apply nationally because state laws can vary widely, as can the pastoral needs of 
those served by the organization.  

In view of these challenges and the desire to enhance the Church’s religious freedom where possible, we propose three 
principles that should guide the kinds of policies and procedures adopted by Catholic organizations: 

1. Policies and procedures should be formulated with careful attention to how they can be formation tools for those 
serving and served by Catholic organizations.  
When organizational policies include a specific rationale grounding them within the framework of Catholic theology, 
social teaching, and/or canon law, the policies themselves can serve as formation tools for staff, volunteers, vendors, lay 
faithful, etc. As new policies are adopted and/or new staff are hired, Catholic organizations can use these policies to 
explain the Church’s teachings on the dignity of the human person, the sanctity of human life, the dignity of work, 
human sexuality, the importance of the family, and countless other Catholic teachings, some of which continue to be 
popular in public opinion and others of which may not. The goal should be to articulate not only what the policies are, 
but also why the policies are what they are, and how they are intended to help those serving and served by the Church to 
flourish as human persons created in the image and likeness of God. Even in the face of public opposition or legal 
challenge, this clear articulation of Catholic teaching through well-crafted and consistently-applied policies can be a 

“We may be moving to a world of 
networks well led, as opposed to 
organizations well managed.” 

Jim Collins
Great by Choice
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prophetic witness and teaching opportunity. The better job that Catholic organizations do on formation, particularly of 
staff, the more likely that those who reject Catholic teaching and the Church’s mission either will undergo their own 
conversions or will seek employment opportunities in non-Catholic settings, which should help to mitigate future legal 
challenges. 

In particular, organizations should avail themselves of canon law as much as possible, so that policies reflect that 
Catholic organizations simultaneously operate within two legal systems. Although applicable civil laws may differ from 
state to state, the 1983 Code of Canon Law applies to all Roman Catholic organizations, so canon law can be a good 
place to start for developing consistently “Catholic” policies and procedures across organizations.  

2. Civil corporate structures should manifest canon law and civil corporate best practices to the fullest extent 
possible.  
Since canon law provides for the separate juridic identity of various Catholic organizations (e.g., distinguishing between 
the diocese and the parishes within the diocese), civil corporate structures manifesting this juridic separateness should be 
adopted. Further, canon law prescribes who should have primary administrative responsibility for the temporal goods of 
various juridic persons. For example, canonically, bishops have primary responsibility for administering a diocese’s 
goods and pastors have primary responsibility for administering a parish’s goods. Civil corporate structures reflecting 
canon law on this point should be adopted. 

Because corporate law in the United States is generally a matter of state law, the manner in which the separateness of 
canonical entities (called “juridic persons”) will be manifested in particular circumstances will vary across the nation. 
For example, in some states, the diocese and its various ministries may be operated through a corporation sole, a trust, a 
nonprofit board corporation, or even a series of nonprofit corporations, while the parishes may be operated through 
separate corporations sole, trusts, nonprofit board corporations, or unincorporated associations. Under the laws of some 
states, several of these structures may be permitted in which case prudential judgments and the advice of canonists and 
legal counsel will play a key role in determining what corporate structure will best enable the particular church to carry 
out her sanctifying and teaching functions, while also managing risks. 

When considering available corporate structures, care should be taken to ensure that civil corporate best practices are 
adopted to the fullest extent possible. Civil corporate best practices include adopting structures that employ entity-
layering and risk-isolation methods, including the isolation of real estate from operations.  

3. Similar kinds of Catholic organizations should collaborate, particularly within their state, to standardize policies 
when possible.  
Although the adoption of specific national policies can be difficult because of differences in state law, where possible, 
similar Catholic organizations should strive to collaborate with each other at least within their respective state (e.g., 
member dioceses of a state Catholic conference) to formulate and adopt policies that address the formational aspect 
discussed in Recommendation #1 above and the specific requirements of state law in similar ways. The range of policies 
on which dioceses could collaborate include topics as varied as human resources, investment management, accounting 
and taxes, land use and rental use, school-admission criteria, and parental agreements or covenants. Further, dioceses 
within a state could seek to implement similar kinds of civil corporate structures as addressed in Recommendation #2 
above. 

When Catholic organizations work together on policy formulation, they can share costs, both in terms of actual dollars 
spent for things like consultants and in terms of staff hours devoted to “reinventing” the proverbial wheel. Further, when 
a policy is challenged, whether in a civil court or the court of public opinion, the fact that a similar policy has been 
adopted by other similar Catholic organizations in the state broadens the advocacy base when defending against the 
challenge. In the case of dioceses, this kind of coordinated internal policy-making can help to focus the advocacy efforts 
of state Catholic conferences who are working with legislators to formulate legislation that permits the Catholic Church 
and other churches to fulfill their respective missions and preserves their religious freedom within the state. 
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Appendix 

Opening Talk 2013 – Bishop Robert Morlino, Diocese of Madison, Wisconsin 

Please forgive me if I speak to you in broad strokes about the topic of our religious freedom and freedom of conscience, rather than in a 
very detailed format – clearly time does not permit that. 

Not surprisingly for those who know me, I will proceed with three points. The first point is the Church’s response to modernity by way of 
the Second Vatican Council. Vatican II was a major moment in the Church’s response to modernity in the Twentieth Century. The response 
to modernity, which is also a response, more specifically, to the “Enlightenment,” refers to the Church’s defense of objective Truth. 

Following the Enlightenment period, and throughout modernity (carrying now into post-modernity) the classical definition of truth as the 
conformity of the mind to reality, has been rejected in favor of a self-centered approach wherein knowing always begins with the, “I.” The 
seminal example, of course, is the “I think, therefore I am,” which was the starting point of Descartes. Instead of necessarily seeking 
objectivity, “truth” has been considered primarily in a subjective way. And, thus, everyone is seen as capable of having his or her own 
“personal truth.” A “truth” which is personal and private, of course, could never be Truth, because Truth is a reality beyond the self, which 
serves to unite minds and hearts, not relegate them to isolation. 

In responding to modernity, Vatican II addressed the issue of human dignity and the freedom of conscience, both in the Decree Gaudium et 
Spes (On the Church in the Modern World), and in the Decree Dignitatis Humanae (On Religious Freedom). In essence, the Church 
responded to the modernist orientation toward “self,” and responded by affirming that, even beginning within the individual, one 
encounters God – the source of Truth – by way of conscience. 

In Gaudium et Spes, the “definition” of conscience is metaphorical, but nonetheless clear in its major point: “Deep within his conscience 
man discovers a law which he has not laid upon himself but which he must obey. Its voice, ever calling him to love and to do what is good 
and to avoid evil, sounds in his heart at the right moment.... For man has in his heart a law inscribed by God.... His conscience is man's 
most secret core and his sanctuary. There he is alone with God whose voice echoes in his depths (GS, 16).”  It is clear that the individual, in 
discerning and following his or her conscience, is not locked in or isolated. Rather, within the inner sanctuary of conscience, there is 
present not only the “I,” but more importantly, God, who has imprinted the natural law on every conscience and who is to be obeyed.  

It is the Creator of all things who has left the imprint of His plans upon the human conscience, to allow for men and women to seek for 
themselves the perfection and harmonic blessedness for which they have been created. Freedom of conscience is fulfilled in obedience to 
God, who is the far more important participant in that inner sanctuary that we call conscience. 

The document Dignitatis Humanae spells out that the revelation of Jesus Christ and of the natural law is precisely what the “Truth-seeking 
radar” of conscience is reaching out to lock-on to. Thus, when in the document it states, “[Man] is not to be forced to act in a manner 
contrary to his conscience. Nor, on the other hand, is he to be restrained from acting in accordance with his conscience, especially in 
matters religious (DH, 3),” it should be clear that the conscience about which we are speaking is not a tabula rasa, as it were. One is not 
granted, through freedom of conscience, a “ticket” to unpredictable behavior or a dispensation, or “get out of jail card” with regard to the 
natural law.  

Freedom of conscience is obedience to the natural law, which leads to the conclusion that God exists. And that awareness leads to the 
search for the fullness of the Truth in Jesus Christ. This is the freedom to which mankind is entitled. 

So, the self-centered, self-absorbed, self-deification of modernity had already persisted for so many years and the Second Vatican Council 
offered a new and more vigorous response to the exultation of self. Despite the Church’s intentions, though, the self-centered license 
promoted by modernity obviously remains overwhelmingly prevalent in our own culture today. 

This leads me to the second point, which regards conscience, the natural law, and freedom of religion. As we have discussed, conscience is 
a created gift, like radar, which reaches out in search for the Truth and, when that Truth is discovered, conscience is to be obeyed, because 
God, who is the fullness of Truth, and whose existence can be known by reason alone, is to be obeyed. 

Freedom of conscience reaches its height in freedom of religion lived out. If one is free in conscience, then the most important way in 
which that freedom is lived out is the freedom to discover and to do all that is necessary for one’s salvation, which includes life beyond this 
world. No particular freedom could be a higher priority for the person than his or her freedom of religion. Because human reason, the law 
of nature leads one to conclude that God exists, freedom of religion is the most basic freedom contained under the umbrella of freedom of 
conscience, and so it was thought to be by our founding fathers in the United States Constitution and the Declaration of Independence. 

Freedom of Religion has been seen as a right, “with which we are endowed by our Creator,” which is “unalienable,” to the point that in the 
Constitution, Freedom of Religion is listed as the very first right spelled out in the First Amendment. The Second Vatican Council, in 
approaching freedom of conscience and freedom of religion, took as a paradigm, the interaction of government or state, and religion in our 
own United States. 

Dignitatis Humanae, in reflecting on what is innate to human dignity, said that freedom of religion is primarily freedom from coercion by 
the state - coercion to practice some particular religion, or coercion which prevents someone from practicing his or her religion. The 
teaching of the Second Vatican Council is that, in accord with the founding documents of the United States, the government/the state 
should simply “butt out,” of matters religious, so as not to coerce. 
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But, Dignitatis Humanae, goes on to affirm that, while making no determination in the area of religion, the government should nonetheless 
favor religion, because most often religion nurtures a moral life, through which citizens in a democracy freely restrain themselves from 
evil, thus allowing for the state to make fewer laws with regard to the avoidance of evil, because of the nobility and virtue of the citizenry. 
That is how real democracy is supposed to function. 

In our current situation, the state, in fact, is coercing towards the acceptance of the religion of disbelief, of state-sponsored secularism by 
our population. Our freedom of religion is gradually being expelled from the public arena with the most purposeful determination, it would 
seem. It is very easy to find an instance where prayer in a public setting, outside a church, is forbidden because someone might be 
offended, yet is so hard to find an instance where the killing of the innocent unborn is limited or forbidden, thanks to the intrepid 
intervention of the courts where citizens, through their legislatures have already spoken to the contrary. 

The state, in forcing secularism upon us, and denying our true God-given freedom of religion, has taken advantage of the most recent 
reincarnations of modernity to both legalize and promote a self-centered, self-indulgent lifestyle which has wreaked nothing but disaster on 
our country and our culture. 

Instead of seeing the sanctuary of conscience as a place where the individual obeys God, through the natural law written on his or her heart, 
the state promotes the notion of conscience as identical with autonomy – freedom to do whatever, completely unrelated to the Truth. And 
so conscience, that sacred sanctuary where God Himself protects the natural law which he wrote on the human heart, is used as a means of 
dispensation from the natural law…all in the name of conscience. Conscience is perhaps the most misunderstood teaching in the Church 
since the Second Vatican Council, beginning with the use of conscience to justify artificial contraception - even in light of the clear Church 
teaching in the Encyclical of Paul VI, Humanae Vitae - and it’s no wonder that without the clear voice of Catholics speaking out on this 
matter, the post-modern view of conscience has completely taken hold. 

This brings me to the third point. Right now, in our country, our religious freedom is being attacked on many fronts.  

As was indicated, prayer in public arenas is more and more under attack. School curricula are becoming more and more an indoctrination 
into the state-imposed secularism wherein the rights of parents as the first educators of their children are increasingly curtailed. The HHS 
mandate, with regard to taxpayer funded contraception for all, literally forces us to pay (in one way or another) for procedures and options 
that the natural law – logically prior to our faith – tells us are morally sinful and unacceptable. The unbridled and unabashed determination 
of the current administration to promote homosexual behavior and same-sex unions has become a scandal, literally, for the whole world. 
Again, in the sanctuary of conscience, where God, the author of the natural law is present, certainly there is no room for the granting of a 
dispensation from the natural law regarding human sexuality. Likewise the state is promoting abortion in every way possible, while 
curtailing the initiatives of states to restrain the practice of abortion through legislation.  

The direct killing of the innocent pre-born can never be tolerated, and yet these and other evils just listed are not only permitted by our 
secular government, but they are promoted. The teaching of the Church states clearly that the state/the government may, in some instances, 
have to tolerate evil, but that in no instance may the state promote evil. 

Taking advantage of the primacy of self-deification in the modern and post-modern eras, to the detriment of objective Truth, to the 
detriment of the truth about conscience, our government at present has made itself the enemy of the natural law and, thus, the enemy of our 
human nature. 

The promotion of abortion, artificial contraception, and same-sex unions can only be seen as an anti-child agenda, that is, size of the 
population of future generations is under attack. And, in conjunction with other government approaches, ever-greater debts are laid upon 
those future generations, such that we are creating debt for which people will be responsible who will never come into existence. Ever-
greater debt, combined with an agenda which insures ever-fewer people, is surely a death trap. 

Our religious freedom, and our conscience, formed in the presence of God and His natural law demand that we, as responsible citizens, 
cannot allow for these approaches (which are all part of state-sponsored secularism). We are morally obliged to speak out. The state 
imposed religion of secularism cannot stand. We must be free to seek the Truth, to speak the Truth, and to obey our consciences as formed 
in the Truth, or, in truth, there shall be no freedom found.  

Memorable Quotes from Bishop Morlino: 
“Dignitatis Humanae, in reflecting on what is innate to human dignity, said that freedom of religion is primarily 
freedom from coercion by the state - coercion to practice some particular religion, or coercion which prevents 
someone from practicing his or her religion. [. . .]But, Dignitatis Humanae, goes on to affirm that, while making no 
determination in the area of religion, the government should nonetheless favor religion, because most often religion 
nurtures a moral life, through which citizens in a democracy freely restrain themselves from evil, thus allowing for 
the state to make fewer laws with regard to the avoidance of evil, because of the nobility and virtue of the citizenry. 
That is how real democracy is supposed to function. 

“We are morally obliged to speak out. The state imposed religion of secularism cannot stand. We must be free to 
seek the Truth, to speak the Truth, and to obey our consciences as formed in the Truth, or, in truth, there shall be no 
freedom found.” 

Napa Think Tank 2013
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James A. Sonne, Director, Religious Liberty Clinic and Lecturer In Law, Stanford Law 
School 

Thank you Mike, and thank you Tim, and all the organizers for the invitation. It’s an honor to speak to you, and to see so many old friends 
and meet new ones. 

I’d like to spend my brief time this morning talking about our new clinic at Stanford Law School. In the process, I’d like to address some of 
the reasons why I think a project like ours is so important—both to the cause of religious liberty and to legal education generally, regardless 
whether our students go into the field—and also describe some key challenges I see in the religious liberty field that we, like you, are trying 
to address.  

As Mike said, I direct the law school’s new religious liberty clinic. With the generous support of the Becket Fund and Templeton 
Foundation, we launched the project this past year, and have enjoyed a great start. I attribute much of our success to the increased need for 
professional-skills training in our nation’s law schools, and the leading role Stanford has played in the last decade in developing an 
innovative and diverse program of clinical education to attract and teach students and prepare them for the real practice of law. 
Understandably, I also attribute our initial success to a broad and abiding appreciation for—or at least an interest in—religious liberty as a 
civil and natural right. 

Before turning to the cases we handle in our clinic and some of the challenges, let me take a moment to describe a bit about how our 
program operates—which I think you’ll find helpful in understanding some of the obstacles facing people of faith and in appreciating ways 
in which lawyers can serve in this area.  

We are the nation’s only law-school clinic dedicated exclusively to religious liberty. As a teaching clinic, our chief objective is to supervise 
and train students through live disputes with real clients. We have the benefit at Stanford of having our students enrolled full time—in other 
words, during an academic term the clinic is the only law school course in which students enroll. We operate like a small law firm, where 
students learn the practice of law in real (and full) time. (Any review of the legal services market reveals the need for such experience.) 

Like a traditional legal-aid clinic, we offer direct-service representation on a pro-bono basis—particularly, but not exclusively, to lower-
income or under-represented individuals and groups, with an emphasis on members of marginalized or minority faiths. By doing so, we not 
only provide representation to those in need but also expose students to a wide variety of faiths and cultures invariably different from their 
own.  

As for substance, we believe religious liberty provides a dynamic and unique way to teach professional skills. Not only does the work 
involve many profound and complex questions that have been with us from the founding, but the hands-on experience enables our students 
to learn in a deeply human way and in a wide range of forums. In the process, we also hope the clinic will serve as a source of unity and 
help lower the temperature in disputes that are all-too-often misunderstood as involving the religious practice in question—particularly 
where that practice is controversial—as opposed to the pure freedom to pursue faith and follow one’s conscience. 

This year alone, we’ve worked with Jews, Christians, Muslims, Sikhs, Buddhists, and Native Americans on a variety of matters, including 
a prisoner seeking a circumcision, a land-use case for a local mosque, a sabbattarian-observance employment case, a free-exercise case for 
a small religious community, and a land-use case for a church facing zoning challenges in ministering to the homeless. We’re handling 
matters at almost every stage of litigation, from city planning boards, to trial practice, to amicus briefs in the courts of appeals and the 
United States Supreme Court. We’ve also been able to partner with outside groups and firms, including the Becket Fund, Anti-Defamation 
League, Sikh Coalition, and Prison Law Office, as well as partners at some of the top law firms in the country. 

We’ve been blessed by energetic, bright, and enterprising students. This year we had ten students, hailing from the top undergraduate 
institutions and a wide variety of backgrounds and perspectives, religious or otherwise. Based on our success this year, we’ve seen a 50% 
spike in applications for next year, and will be at full enrollment (16 students) next year with 3 more students that will continue on an 
advanced basis. So far, we’ve been able to blend all our students into a cohesive team doing top-flight legal work, and with a heavy dose of 
fun.  

SO, based on our experience so far, what are the challenges? I’d like to briefly describe five. 

First, it is important (for us and our students) to be able to explain why religious liberty is fundamental, and that it is not simply a historical 
accident or one value among many. As the role of government increases (for better or worse), the interaction between law and religion does 
too. Unless lawyers can articulate why adherence to conscience in the matters of religion is central to who their clients are as people, 
religious freedom will be lost in the mix. We must educate the next generation of leaders and the broader legal and academic communities 
about the abiding importance of religious liberty and its central importance in the survival of a culture. 

Second, it is important (for us and our students) to explain why religious liberty is not really about religion. It might be difficult to do that 
in an increasingly secular culture (as John Garvey put it, “our society won’t care about religious freedom if it doesn’t care about God”). But 
we must explain that religious freedom is a universal right regardless the path chosen. This is particularly important where the underlying 
practice is controversial. 

Third, it is important (for us and our students) to explain why religious liberty extends beyond worship. Whether it’s in statutory 
protections for land-use to build a sanctuary, the exceptions (to this point) proposed by HHS, or the core holding in Hosanna-Tabor, we see 
broad recognition that religious worship is sacrosanct and beyond the reach of law. Although such recognition is to be applauded, it also 
raises concern if that’s as far as religious freedom goes. If it does, it offers a truncated understanding of religious liberty, which should 
protect not only belief inside the walls of a church but also the manifestation of belief, as Madison would put it. 



TEMPORAL ADMINISTRATION | 2013 THINK TANK | RELIGIOUS FREEDOM 

Napa Think Tank 2013 White Paper www.temporaladministration.org 
Q:\2014\BSD\17-Niche, Program, Campaign\REL-Religious\28-Whitepapers\24930B-Think Tank.docx  

18

Fourth, we must improve our rights language. In reviewing our constitutional origins, one can see religious liberty is a positive, rather than 
a negative right. As such, the right of every person to practice their faith, or not, preexists the state. In other words, religious liberty is not 
an exception to any state rule but is in fact the rule to which state regulation is the exception. 

Fifth and finally, and for better or worse, religious liberty tends to be strongest where the believer can articulate why a practice is important 
to them while empathizing with the interests on the other side of the dispute. To be sure, the substance of religious teaching should largely 
be irrelevant to the analysis. But policy makers and judges are people too; if they don’t get why something is important they’re less likely 
to protect it. 

We’ve faced – and more often than not, overcome – most of these challenges in various degrees in our clinic. Not every one of our students 
embraces the whole package of religious liberty as I just described it, and we encourage open and thorough debate in our class. At a 
minimum, however, I’m confident our students will be better lawyers and people for having struggled with such concepts through real-life 
legal disputes in the area.  

I welcome your questions. Thank you. 

Question: 
A quick, practical question:  at the Clinic, are you only doing litigation matters or are you also working on more transactional matters. 

James Sonne 
We’ve done 12 cases (matters) so far. The bulk of them are litigation. We’ve done one or two advisory letters on some business practices 
but not as much transactions. Part of that is in the way it was described – so many of these cases involve various other areas of law, and so 
just for starting the first six months that’s been a challenge enough. But at Stanford there are a dozen clinics. So we have immigration; we 
have criminal defense; we have Supreme Court. We also have an Organizations and Transactions Clinic. And the director came to me just 
last week and asked me that exact question: “Would you be interested in helping nonprofits and helping churches?”  Because, as you all 
know, a lot of church administration – a lot of problems that the churches face is that there’s a lot of heart and not as much head in the 
administration; so I think it’s very important to have top-flight people, whether it’s in business or in law or other areas, assisting the church, 
and lending them the expertise that lay people really are called to. Not interfering with what priests do but actually lending a hand and 
helping in a professional way. So, I’d love to do that when the time is right. 

Mike Patterson, Facilitator 
How did your clinic come into existence at Stanford and how do we get similar programs in place at other law schools? 

James Sonne 
Well, Kristina is probably more of an expert on how this clinic came to be because it was her project at the Beckett Fund to help start the 
funding for it. But I would say it was sort of a “perfect storm” but in a good way – whatever a good word is for that. But you have the 
expanded need for clinical education that law schools are sensitive to; you probably have a little bit of a dose of intellectual diversity – an 
interest in that. I mean it’s important to me that our clinic NOT be perceived as just a place for believers, but that it is for all the students. 
As I said, I’m most proud of attracting those who you wouldn’t necessarily think of as being attracted to it. And then you have a great 
Constitutional scholar there at Stanford, Michael McConnell, who is understood and respected across the political spectrum. He was a help 
in starting it. So you had a great combination of people. And the Beckett Fund is recognized as the “Gold Standard” from all perspectives 
because they’ve been able to articulate that religious liberty is not about religion by representing a wide group consistent with Dignitatis 
Humanae. Right? This is not cute. We’re not just representing Muslims so that we have cover to then do our Catholic cases. That’s not 
what it’s about. It’s about who people are as human beings. That’s what the Church teaches. So doing that, and actually showing people 
that, I think is attractive. Do we believe that it’s written on people’s hearts or not? And we do. There’s just a lot to break through.  

Kristina Arriaga De Bucholz – “What Americans Can Learn From Castro: A Practical 
Guide to Defending Religious Freedom” 

Earlier this morning we heard from a great Constitutional expert, Philip Hamburger, and from Jim Sonne [from Stanford’ new religious 
freedom clinic]. And later on we’ll hear from Tim Schultz in terms of practicalities and implementation of the law. With that context in 
mind, what I’m going to address, and what I was asked to discuss by Mike Patterson, is boots on the ground; the practicalities of defending 
religious liberty. 

In any war scenario (and make no mistake, we are in a war), my retired Marine Corps husband has taught me that we need four steps. We 
need to understand the threat; we need to know the terrain; we need to take an inventory of our assets and personnel; and we need to create 
a strategy that will lead into victory. Therefore in this talk, what I’d like to do is the following:  I will speak to the nature of the threat we 
are facing. I know Jim Sonne spoke to some of the threats but I will continue that conversation of the threats. I will give a brief survey of 
the geography that we’re in. Then I will explain why the Becket Fund exists, and who forms the special forces team there at the Becket 
Fund. I will also address what is working, what’s not working, how we can win and then finally I will address how you – each one of you – 
can participate in this fight. 

So what is the Becket Fund? Kevin "Seamus" Hasson whom some of you know started the Becket Fund 17 years ago. I know that Bishop 
Morlino spoke a little bit – or a lot about this yesterday – about the nature of conscience and Dignitatis Humanae. But what some of you 
may not know – or most of us have forgotten – is that this was truly revolutionary in 1967. In fact, there were 126 speeches on religious 
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liberty; there were 600 written interventions, and, finally, the Council Fathers articulated in Section 2 of Dignitatis Humanae truly what 
religious liberty is about for Catholics. The human person has a right to religious freedom. That freedom means all men are to be immune 
from coercion on the part of individuals or social groups and of any human power. In matters of religion no one is to be forced to act in a 
manner contrary to his own beliefs whether an individual or in a group. I know that sounds very basic to you. But at the time this was an 
earthquake in the world of theology and in the world of religious liberty.  

In short, religious liberty is not an evangelistic tool. Religious liberty doesn’t exist to persuade others that our way of viewing God is the 
correct way. Religious liberty, as Jim said, is not about God. Religious liberty is about who we are. Our human dignity. So recognizing that 
religious liberty is an inherent right also recognizes the following:  We are people born with our eyes focused on the horizon. We are 
people who thirst for the transcendent. This also means that religion is not bad for you. It’s not second-hand smoke. And therefore this is an 
assertion that we share with all of our believing brethren. Whether they are Zoroastrians or Anglicans, whether they’re a Santeria priest or 
an Amish farmer, we all share that core belief that we are transcendent beings. In short, we are all exiles. Ultimately, all of this is temporary 
lodging. By now no doubt you hear my Cuban accent and if you don’t, you probably heard it last night after I had a couple glasses of wine. 
There is nothing more familiar to a Cuban exile than the nagging sense of belonging someplace else. Poet Gustavo Pérez Firmat 
characterizes this feeling like the feeling that an amputee has when a limb is removed.  

Living in this profound truth that we’re exiles – whatever it is for each one of us in this room – we must have the freedom not only to 
search for that truth, but once we find it, be able to believe and act according to that truth. The state cannot stand in the way of the search; 
the state cannot stand in the way of the exercise. This is why our Founding Fathers codified in our Constitution the First Amendment. Our 
Founding Fathers understood that this longing for truth was innate, and engaging in this search is part of what makes us truly happy. And 
these are the principles that we defend at the Becket Fund for Religious Liberty.  

Never in our history – never – have these principles been tested like they are tested now. And I have no doubt that this is a fight to fight for 
our generation. At the Becket Fund the way we defend this principle is by something very clear and very concrete. Our goal is to change 
American law so that the vast majority of courts and the public accept religious activity as a natural part of public discourse in the United 
States.  

Since our founding in 1994, we’ve grown from a one-person shop into a 27-person task force. We recruit great lawyers from top law 
schools like Harvard, Yale, and University of Chicago; our staff has degrees from religiously-motivated schools like Notre Dame and 
Wheaton College, and from entirely secular schools like the one I attended for my Master’s Degree – Georgetown. Our colleagues come 
from all religious backgrounds. We have Jewish lawyers, Muslim lawyers, Mormon lawyers who will not make coffee in the morning 
before I arrive (just saying!). We have wonderful colleagues. And we disagree on theological principles, but we all agree that religious 
liberty is at the core of who we are.  

Since our creation, we have taken in over 170 cases and maintain a win rate of 87 percent. We are strategic. Therefore, we don’t take the 
case of every suffering believer. That is a worthy cause. But it’s not our cause. We have a very careful process of selection. We believe that 
if anyone of us is denied religious liberty, then no one has religious liberty. So we’ve taken cases – we like to say – from A to Z. Anglican 
to Zoroastrian. And yes, that includes some interesting cases.  

We defended goat sacrifice in Texas with the Santeria priest; we have defended the right for a murderer to have access to kosher food while 
serving a sentence in prison; and we have tried to persuade the good people of Murfreesboro, Tennessee that allowing for the building of 
the Mosque is actually a good thing for America. If religious liberty means anything it means that it applies equally to all religious groups – 
not only to popular ones. We’ve spoken about this before. As Seamus likes to say, “In case of a bear attack, there is no hope in hoping 
you’ll be the last one eaten.”   

So where is the fight? What are the gravest threats that religious liberty faces today? Jim [Sonne] outlined some of them. I’d like to speak 
about four of them. One is American complacency. Second, American confusion. Third, American ignorance. And fourth, despair. 

I know it seems a little harsh to speak about “American complacency”. But I am a descendant of people who had their freedoms taken 
away by the state, so we tend to watch for the growth of government with grave suspicion. My mother was in a German concentration 
camp. My father fled Cuba in the early 1960s. And nothing brings clarity to the mind like a gun pointed to your head. We Cuban 
Americans understand how quickly a republic can turn into a Gulag. It’s easy to forget that when Castro took over in 1959, Cubans enjoyed 
a wealthy, comfortable if benevolent dictatorship. The Cuban peso was equivalent to one dollar. There was great and free unionized health 
care. There was freedom of speech and freedom of worship. For generations Cubans knew about fighting for freedom. In fact, Cubans 
helped this country become what it is today. It’s a little known fact that in 1780 George Washington was desperate for funding so he went 
to the Cubans. The ladies of Havana within a few hours collected over 1.2 million pounds of silver. That is $25 million in today’s dollars. 
This was not a loan but a willing gift. The inscription from the ladies from Havana read, “So the American mothers’ sons are not born as 
slaves.”  American historian Steven Bonsoir writes, “The sum collected by the Havana ladies must be considered as the ground we are on 
which was erected the American independence.”  A generation later in 1898, Cubans fought and won the Spanish American war. However, 
although Cubans were once known for their freedom fighting, by the 1950s they had grown very comfortable. They had become numb to 
the fight. It was not until material possessions were confiscated that Cubans woke up. Then over one million, mostly rich, educated Cubans 
left while tens of thousands of Cubans were arrested. Old priests were expelled or killed. And mostly poor Cubans were left behind.  

Now note the pattern we have fallen in this great country. It is very similar to the Cubans of 1950s. Americans have grown soft and 
distracted. Most are largely ignorant of the threats that growing government poses to their freedoms. Further, culturally, many of our 
generation and certainly – certainly – our children’s generation confuse living by moral truths and talking about it with bigotry. But 
likeness and PC behavior trump old forms of behavior codes in the United States. We have fallen into the vice of “habitual euphemism”. 
This is a vice historian Jacob Burckhardt chronicled in his history of the Greeks. And he talks about the fall of that great civilization. He 
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states, “Athenians have the vice of habitual euphemism and prefer to veil unpleasantness. Athenians, for instance, call robbers 
‘breadwinners.’  Military occupations were called ‘protection.’  And tribute levies on allies ‘contributions.’  In 2013 in the United States, a 
conscience fine is called a “tax.”  The government has threatened to impose punitive and devastating fines on any business or individual 
who does not conform to the government’s health care agenda. Expressing a belief in classical morality when it comes to anything, 
particularly sexuality and marriage, can get you fired from many, many jobs. And now in many jurisdictions expressing support for 
traditional marriage is in the process of becoming a criminal act. Not because there is no moral truth, but because you’re a bigot if you have 
such a belief. If you think I exaggerate, wait until you hear Tim Schultz speak to the anti-discrimination regulations in different states as 
well as to the upcoming federal Employment Non-Discrimination Act legislation called ENDA. Let me illustrate this tendency to both use 
of euphemisms and the general sense of complacency in which we live with two true stories. And in spite of my Cuban accent and my 
culturally inherited tendency to exaggerate, I’m not making any of this up.  

Last year in Seattle, a teacher allowed a high school volunteer to help out with her kindergarten students. It was springtime and this high 
school volunteer asked if she could have an Easter Egg Hunt for the children. The bureaucrats fled into the room all frightened by the idea 
of having the Easter Egg Hunt so they told the student that she indeed could conduct an Easter Egg Hunt but she had to call the eggs 
“spring spheres.”  Some children seeing plastic eggs stuffed with candy and then going out for an egg hunt, called them “Easter Eggs”. So, 
imagine that poor high school volunteer saying, “Don’t call them Easter Eggs. They’re Spring Spheres!”  That’s what my children call the 
silent scream at church. “Stop that!”  It’s not only teachers. It’s not only bureaucrats who are confused.  

A judge in Virginia decided to offer a Solomonic compromise to this challenge. You all know the story of Solomon, right? Two women – 
well – the Bishop is nodding. I was brought up Catholic. I heard the story from an Evangelical fried who actually read it. So, I wanted to 
reiterate to make sure all Catholics in the audience knew!  So, there was a local high school in Virginia that decided to have a wall of 
foundational legal documents including the Magna Carta, the Declaration of Independence, and the Ten Commandments. Naturally, the 
ACLU sued. So this went all the way to court and the judge decided to offer a Solomonic compromise. He said, “I have a great idea. Let’s 
take out all the commandments that mention God and only leave six commandments up.”  So, imagine Charlton Heston as Moses coming 
down with only one tablet. President Ronald Regan once said, “I wonder at times what the Ten Commandments would have looked like if 
Moses had wrung them through the US Congress.”  We don’t know what would happen but now we know what would have happened in 
Virginia. Is this the majority view? Surprisingly, no!  There’s an oddity about this. The majority of Americans (77 percent) think that 
religion is losing influence in America. But 75 percent think that American society would be better off if Americans were more religious.  

Are we living in some sort of Greek human tragedy? We end up in victory and what separates the two? The reason I went to the short 
version of Cuban, Greek and American history was not so we could all go home and declare that all is lost. On the contrary, it’s to show 
that a small group of people can have awesome power. Like this group here. Why are you going to do this here? What kind of awesome 
power? How are you going to turn around the United States? We can do it. 

We at the Becket Fund have winning strategies. I will walk you very briefly through five of our cases and tell you how we did this. And 
then we can talk about the kind of power that a small group can have. 

First case. Stormans v. Selecky. This is a case in Washington State. Margo Thelen and Rhonda Mesler are two pharmacists, one of whom 
works for Ralph’s Thriftway owned by Kevin Stormans. They are opposed to distributing Plan B because they think of it as an abortion-
causing drug. In 2006, the State Board of Pharmacies drafted an exemption so that the religious pharmacists did not have to distribute 
Plan B. By the way, they drafted a bunch of exemptions. So for instance, if you were a rural pharmacy in Washington State, and there’s a 
certain drug that is too expensive and no one asks for it, you don’t have to stock it. If there are drugs that have to be refrigerated and you 
don’t have refrigeration facilities, you don’t have to stock them. But when Governor Christine Gregoire found out about the religious 
exemption, she used the power of the state. What she did is she called every single member of the Board of Pharmacies and threatened to 
fire them. Threatened to fire them. And then she threatened to have Planned Parenthood valid candidates replace them. So the Board of 
Pharmacies, fearing getting fired, all of sudden decided that there should not be an exemption for individuals who oppose Plan B because 
of their deeply-held moral convictions. The case has lasted many years. A very complex, legal, technical case. During the trial phase, a 
woman said that she used to go and pretend to need Plan B and she would go from pharmacy to pharmacy to pharmacy and report back 
whether or not the pharmacy was stocking Plan B. Finally, the Becket Fund represented the pharmacies in these court proceedings and in 
2012, the judge struck down the rule that would have forced pharmacists to dispense these drugs. The case is currently on appeal in the 
Ninth Circuit Court of Appeals. It’s a tough circuit but we think we can win. 

So again. Two pharmacists against the power of the state – against the Governor herself.  

So Elijah Group v. City of Leon Valley. This case is in Texas. I don’t know why we have so many cases in Texas but we do. This case is a 
group – like a group they bought a building that had been abandoned in a part of the City that had been shortly beforehand declared a retail 
corridor. Now, go on our website and look at the picture of this building. It’s like a concrete UFO. I mean don’t tell the nice church people 
that bought the building. It’s really ugly. So the City decided that because there was a retail corridor and the church was not going to 
produce tax revenue that they would be forbidden to worship in the new building. This policy is a clear example of unequal treatment. 
Secular places of gathering, for instance, movie theaters, convention centers, clubs were permitted in the retail corridor as were other 
religious, non-profit organizations. But houses of worship were pointedly excluded. Even a funeral home with a 300-person chapel was 
allowed to exist. The Church members were barred, so they courageously went to the parking lot to pray and a fire marshal with a gun – 
visibly carrying a gun – was filming them as they did this. This is in the United States. This is not Cuba by the way – just to make sure. The 
Becket Fund joined the case on appeal in the Fifth Circuit which ruled in May 2012 that the zoning policy unconstitutionally discriminated 
against churches and other religious groups. The decision relied heavily of course on RLUIPA, the Religious Land Use and 
Institutionalized Persons Act. Thanks to the resulting settlement, the Elijah Group is now free to worship. 
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Pledge of Allegiance cases. We have had many of them and you’re probably very familiar with them. But I want to talk to this group about 
why we defend the Pledge of Allegiance. So when this case went to the Ninth Circuit, the government in all of its courage came to the 
Ninth Circuit and said, to paraphrase, “You don’t have to worry about saying the words ‘under God’ in the Pledge of Allegiance because 
that’s ‘ceremonial deism.’  It’s as meaningful as, when you sneeze, saying, ‘God bless you.’  I don’t really mean for God to bless you. All 
I’m saying is this has no meaning.”  So the Becket Fund stood up and said, “Well, we also support keeping the words “under God” in the 
Pledge of Allegiance because of its profound meaning. This is elegant code for stating that our rights do not come from the state; therefore, 
the state cannot take them away. Took many years for the Ninth Circuit but they reversed themselves which is unheard of for many circuits, 
let alone the Ninth. 

The American Humanist Association has been suing in several states. The latest lawsuit was in Massachusetts. And we have been 
defending a group of families. We maintain at the Becket Fund that saying the Pledge of Allegiance is as religious as saying the 
Declaration of Independence. Fortunately, in June 2012, the Middlesex County Superior Court rejected the American Humanist 
Association claim and ruled that the pledge was unconstitutional. The case is currently on appeal in the Supreme Court of Massachusetts. 
We expect to win.  

Islamic Center of Murfreesboro v. Rutherford County. So, a Tennessee Muslim-American group sought to construct a new mosque / 
gathering center after realizing their current facilities were inadequate. When the Muslims began to seek permission, someone spray-
painted “not welcome” on one of the signs on the property. They also set one of the construction trucks on fire and they threatened them 
with bombs. When the opponents of the mosque finally resorted to the court system, claiming the building plans had not been properly 
approved, and the mosque was an organ of the Muslim Brotherhood, we got involved. And finally in May 2013, the Tennessee Court of 
Appeals ruled that all proper procedures had been followed. Why do I bring up this case? And, believe me, I talk to donors all the time – 
this is a case that is hard to swallow to many of our donors and many of our fellow citizens that defend religious liberty. But we believe that 
we have to defend groups not according to popularity index, but according to their deeply held, sincere religious convictions. 

The HHS mandate cases – now, I know that you’ll know a lot about this, so I’ll only touch on this briefly. The first university to file was 
Belmont Abbey College. And I want to make a point of saying this because President Bill Thierfelder is a courageous man. It’s a small 
school. It faces a lot of financial challenges. The central building to Belmont Abbey College was built with the bricks that the monks 
fashioned with their own hands out of the clay that they found on the land. It’s a college rich with tradition. And they were very 
courageous. Because a lot of people were opposed to the mandate – none of them wanted to sue. So the Board decided to sue at great risk 
and they opened the floodgates. To date, we have 64 cases filed with over 200 plaintiffs. Thirty-five for-profit lawsuits have been filed over 
the HHS mandate. Today, 30 of the for-profit plaintiffs have obtained rulings; 23 have secured injunctive relief against it; current score is 
23-7 in our favor.  

As you know, we also represent the largest for-profit client, Hobby Lobby. And, interestingly, Hobby Lobby is an Evangelical company. 
While many, many Catholic companies had difficulty having the courage to come forth or had difficulties, Hobby Lobby, owned by 
Evangelicals, threatened by the government with a $1.3 million fine per day, said that they would not distribute abortion-causing drugs or 
pay for them. So what is next on these cases? We think we will go to the Supreme Court eventually. And I think that John Huleatt is going 
to address more of the specifics associated with the technical aspects of this. 

Last year we took Hosanna-Tabor to the Supreme Court. As you know, the ruling was 9-0. The case has to do, as Jim [Sonne] explained, 
with a small Lutheran school that had to fire a teacher. The court upheld that churches and schools have the right to hire and fire their 
teachers. In other words, you can be a Presbyterian with a beautiful voice, but that doesn’t mean that you can apply to be the cantor at the 
local Jewish Synagogue and then sue for discrimination. As you all know, the Wall Street Journal called this the most important religious 
liberty case in the last 50 years, and there is a section of the concurring opinion of Justice Alito and Justice Kagan that I would like to quote 
today: 

Throughout our nation’s history, religious bodies have been the preeminent examples of private 
associations that have acted as critical buffers between the individual and the power of the state.  

“[C]ritical buffers between the individual and the power of the state.”   

Government. Government is a huge problem. To illustrate this point, I’d like to take you back to Cuba for a moment and then conclude. In 
January 1959, Fidel Castro commenced his regime with his first televised speech to the Cuban nation. While on the podium, a white dove 
landed on his shoulder and stayed there for the entire two-hour oration. What does Castro do after making himself appear on TV with a 
perched dove? He immediately expelled, arrested or executed 598 priests, leaving 125 Catholic priests and members of religious orders to 
minister to a population of 6.5 million. He banned Christmas. He banned Christmas symbols. The State became God; religion and religious 
symbols in the public square were stripped of anything that signaled to the transcendent. Does that sound familiar? “The final remaining 
buffer zone against the government” was the family. This is how Castro dealt with it. All textbooks were State-supervised. Does that sound 
familiar? In 1959, phonetics in Cuba were taught this way. “F” is for Fidel. The fusil [i.e., the gun] of Fidel is his island. Faith forms his 
ideas. The island has faith in him and the faith of Fidel is his island and only his island. “’Y’ is for Yankee. ‘R’ is for row. ‘M’ is for 
Military.”  Perhaps in 2013, Cubans edit ‘S’ is for Spring Spheres. I don’t know. 

During the summer, when children could spend time with their parents, Castro made it mandatory for all children to participate in the sugar 
harvest. What happens when you have unsupervised teams in close quarters? Today we read in the international press that Cuba is the Latin 
American country with the highest abortion rate. Sixty-two percent – the official Cuban statistic – 62 percent of all pregnancies end up in 
abortions. We know this figure is not accurate because it’s only limited to D & C abortions – it does not include the thousands of suction 
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abortions performed in ambulatory clinics under the fancy name of “menstrual regulation.”  These are not considered abortions; they do not 
factor into the statistics; late abortions do not factor into the statistics either.  

If you think we’re very far from this scenario, I offer you the following. A few months ago a popular MSNBC commentator woman, 
Melissa Harris-Perry, made the following 30-second promotion for her show. She said, “Society needed to think in a collective manner 
about its children and we have to break through our kind of private idea that kids belong to their parents or kids belong to their families — 
and recognize that kids belong to their communities.”  Why Americans did not take to the streets after she said this baffles me. Even if we 
shelter our children in private Catholic schools; even if we go to church every day; even if we speak to them at home; the tsunami forces 
against them are very real. When they gather with friends; when they go to society; when they go off to college – so what do we do? Do we 
give up? That would be collaboration. Giving into despair is not an option. Do not let the government in any form, state, zoning board, 
legislature or federal, interfere in matters that are at your core. When my parents came to this country, we were rich people temporarily 
without any money. They had nothing. They had an education. And they said, “The money comes, the money goes, but because we have an 
education and we have morals, we can re-build our lives here.”  And we did. And they taught me that the government cannot touch what’s 
in one’s heart or mind, except it’s happening nowadays, isn’t it? 

So, getting to the fight, three things must be done:   

First, agitate!  Get involved in your local government, local school and local newspaper. Push back against any and all efforts to intimidate 
religious expression and exercise. Make no mistake. Intimidation does not start at a federal level. It ends there. It starts in your community. 
People overly focus on federal presidential elections. They forget in only eight years that Obama went from a state legislative seat all the 
way to a Senate position. Same with Sarah Palin. She started as a councilwoman – as a Mayor, as a Governor. It all starts in your 
community. Stiffen your spines and fight back.  

Next, legislate. Push back against phony anti-discrimination laws. Tim Schultz, as I mentioned, will speak to this. And I say legislate, not 
elect. It’s no good simply electing values candidates and leaving them alone. Even when they win, they still yield to the anti-religious 
forces if we don’t push them. And when you can’t elect a values candidate, then don’t despair. Put pressure on whoever wins. Public 
pressure gets results. Agitate as one step, but then follow up with specific legislation regardless of who is in office.  

Third, litigate. The laws are worthless if we passively allow activist anti-religious judges to shape the law. This is not the same as 
defending ourselves in court although that’s smart and right. It is intelligently and strategically picking cases that will shape the law. This is 
the work of the Becket Fund. And I’m asking you to consider supporting us, whether with your works or financially. We have an excellent 
team; we know the terrain; we are at the edge of the abyss at every single waking moment. We have a small budget, but we have a winning 
strategy and we know what it takes. There is no sense in your investing in your communities and your schools and your hospitals if the 
federal government is going to get rid of any religious core principle that drives all these organizations to exist and to thrive. We can and 
we will win this fight. Education and legislation are the work that you can do for free. I urge you to do it. Litigation is the work of experts. 
So I hope you support us. I’m asking that you engage in this fight for the same reason General Washington gave my ancestors, the women 
of Havana, “So the American mothers’ sons are not born as slaves.” 

Thank you very much. 
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Religious Freedom - Questions To Panelists For Napa Institute 
Pre-Conference  

Mike Patterson 
How do we frame this issue both from a legal standpoint and the standpoint of how the American 
people understand this given the context that when you start out with framing the issue as separation of 
church and state, that you’ve almost lost the battle. And certainly, Kristina, you’ve indicated that prior 
to going on any media program that you rehearse because obviously you have to crisply tell that story 
in laypeople’s language that grabs their attention. 

So the first question I have for the panelists – and I’ll direct this at maybe Tim first because of the 
public policy implications here. But how do you frame this issue so that we can get the majority 
convinced that the minority is correct on this particular issue and that it is meaningful for them and 
that their very liberties and First Amendment rights are being taken away? 

Tim Schultz 
Well, I – just on the – you just want an answer on the messaging side? 

Well, I think first – you have to realize that you’re speaking to an audience that is different than the audience 15 years ago. In other words, 
we are now in what a lot of sociologists call “post-Christian America.”  Meaning the major organs of American life no longer support a 
kind of broadly Christian world view. And so that means we have to speak about it differently than we might have even 10-15 years ago. 
That’s the first realization you have to have about knowing your audience. 

I think the second thing is you have to talk about it in a way that is -- and I alluded to this earlier, that recognizes that religion itself is a 
good thing. Just in general. And I think that that allays some of the suspicion that you are just out for your particular faith community. You 
have to talk about all the good that religion does for society. If you can imagine if just all the good works that religion does to teach school 
children, to feed the hungry – if that all went away, where we would be as a society. We would be in dire straits. Religious freedom 
requires something good to be defended and people need to be – we have to rehabilitate the idea that faith is a public good that serves 
everybody regardless of whether or not they have faith.  

And I guess the other distinctive that I would say the way we have to talk about the issue is the way that frankly And I guess the other 
distinctive that I would say the way we have to talk about the issue is the way that frankly the Becket Fund has been talking about the issue 
for a long time. And that is that religious freedom has to belong to everybody – not just a particular faith community. It has to belong to 
everybody from Anglicans to Zoroastrians. There is a real tendency that I encounter out in the States especially with legislators. People are 
drawn to religious freedom as a policy issue because they are people of faith and they care about their own faith. And it’s sometimes hard 
to get them to understand how, frankly, the religious freedom of Muslims is as important as their own religious freedom. And, frankly, their 
own religious freedom will depend on how much religious freedom Muslims in the United States have. And having those private 
conversations, where you tell people that, is very important and then publicly messaging about it in an accessible way. That it’s about 
people of all faiths. I think those are three lessons about messaging that I would recommend. 

Mike Patterson 
And Kristina, do you have anything to add to that from a standpoint of how do you energize the public around this issue? 

Kristina Arriaga 
So we at the Becket Fund say that we litigate our cases in the courts of law and also in the court of public opinion. So, again, we have a 
very careful methodology to come up with our messaging. We have also taken on specific cases for a good reason, a better reason, and for 
the best reason, we like to say. It is much easier for the New York Times to cover an issue having to do with the rights of Hindus or 
Muslims or Sikhs than it is for Christians or Catholics. The better reason, of course, is that when we defend the rights of these minority 
religions, what is good for the mosque today will be good for the synagogue tomorrow and will be great for the church on Sunday. So 
we’re defending other religious groups and we explain it that way. 

And the best reason is that it is the right thing to do. It is not only for Catholics within the spirit of Dignitatis Humanae but it’s our deeply 
held First Amendment right to defend these groups. So we encounter the opposite side. So, on the right wing we have the difficulties of 
explaining the rights of Muslims and Hindus and Sikhs. And so we have a lot of friends in those communities who speak to those issues. 
And on the left hand side it’s the unpopularity of the Catholic vision of contraception. It’s like there’s some white bishop suppressing my 
rights as a woman not to use a contraceptive because it’s my body after all. So the way we talk about this is very carefully. 

There’s a terrific book that I highly recommend for Catholics. It’s called Defending My Faith Without Raising My Voice. And he has a 
one-page on each one of these prickly issues:  sex abuse; contraception, etc. And then on the next page it has the data associated with it and 
the talking points with it. It is a must-read for each one of you and I highly recommend it. Have you read it? Has anyone seen it? Have you 
seen it? It’s fantastic.  

Mike Patterson 
Who is the author on this? 
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Kristina Arriaga 
I don’t remember. I’ll look it up. [Author Austen Ivereigh] 

Mike Patterson  
Jim, obviously you’re leading a clinic on religious freedom in a secular university. Any sort of different perspective that you have on 
framing this issue coming from your organization? 

Jim Towey 
When the New York Times did an article on the founding of our clinic, we had our four students there meeting with the reporter and he 
asked them – he kept pressing them – they wanted to make the story about this conservative program in a liberal university, which is not 
accurate at all if you properly understand religious freedom, but the reporter asked one of my students, “So, what attracts you about this 
conservative program?” And the student, “Well, I take issue with the premise of your question. If you’re asking me that today in 2013 
because the religious freedom questions that are most prominent happen to affect Catholics and Evangelicals and those who tend to be 
more politically conservative only because it’s their religious practices that are being targeted. But if it was the 1960s, you’d be asking me, 
“What attracts you to this liberal program?” And I thought that was a very good point and that basically shows this confusion – that it’s 
about the freedom – not the practice. Something that we need to clarify. At the same time, the practices are important to us. So I don’t want 
to leave that aside. But in this particular question, making that distinction, I think it is very important. And it’s one that then applies across 
the board to all faiths and to whatever political stripe someone is. And even if folks don’t get on board doing it the right way, I think in the 
long run it is just the right thing to do. 

Kristina Arriaga 
May I add something? 

By the way, the book that I was talking about is How To Defend the Faith Without Raising Your Voice, Civil Responses to Catholic Hot 
Button Issues, by Ivereigh Austen, and it’s on Amazon if you want it. 

Mike Patterson, Facilitator 
Thank you. Jim Towey – a question to you as president of a university, and this’ll date me, but obviously when I was going to school, there 
was a great outcry over the Viet Nam war. There were all sorts of unrest; there were marches on Washington, D.C. I can remember I was 
at Notre Dame and they gave us a choice of either taking our exams in May or going to Washington, D.C. and marching. And that was 
simply what the aura was at the time. How do we energize students over this particular issue to make them understand that this is a huge 
issue for them and it’s not just tied to the Catholic Church? It’s all about their freedoms under the First Amendment? 

Jim Towey 
Well, I think you have to draw parallels between what is taking place now in America and what is taking place in the world. To draw 
parallels with what persecution looks like in more advanced stages. Because right now the whole focus is on the contraceptive mandate, 
which puts defenders like us at a disadvantage because of the popularity of contraception. And of course this administration has gone to 
new levels to pass them out like Chiclets and with the Plan B changes and with other very aggressive moves they’ve made internationally 
in linking foreign aid to the provision of family planning services, it makes it more difficult because you’ll end up with colleges broken 
down between blue colleges and red colleges. And there aren’t many red colleges. Academia is not known as a perch for conservative 
thought. So, it seems to me that you have to avoid that trap. But the reality is, this polarizing president has made this such an important 
issue for him and he’s used Catholics to kind of push it forward. The Secretary of HHS, for example. But also within the Senate. And then 
the cry of war on women. One other thing we’re doing at the university is we’ve always had our female students out there up front 
enunciating what it is that the university is doing on this mandate. Because you have to be gender-sensitive in how you communicate this 
because the Obama Administration is not very, in my opinion, very skillful in their executive leadership at all; but they’re very good in 
their kind of Populist appeal – the way they this message this is the stuffy, white bishops against the world -- and in these universities that 
are archconservatives and Obama haters. And so I think we have to do two things. One is we have to provide historical context on what this 
threat means. And we also have to be gender-sensitive. And the reality is we have to accept the fact that we are a minority voice. We 
certainly are in academia. I mean, I think everyone will look at Notre Dame now to see what are they going to do? Because we’ve seen the 
Catholic Healthcare Association peel off and we’ve seen others come out and announce that they can live with the final HHS reg rule. 

So this religious liberty debate is linked right now to that mandate whether we like it or not. That’s the issue. That’s the one that’s 
proceeding forward in the courts. So recognize that that’s the hand that we’ve been dealt. But we have to be sensitive. And I think gender-
sensitive to make sure that the messaging of this doesn’t fall into the trap of war on women. 

Mike Patterson 
The next question is going to be directed to Kristina. What we – at least what I’m perceiving – is this whole issue of contraception and in 
particular the Catholic Church, seems to be polarizing the issue because there are statistics out there that most Catholics don’t believe in 
contraception. And then you have articles such as this that appeared in the New York Times. Cardinal Dolan – with regard to an assault on 
religious freedom – not a slippery slope but a ski slope. And they’re quoted as saying even as Cardinal Dolan insists that requiring some 
religiously affiliated employers to pay for contraception services would be an unprecedented and intolerable government intrusion on 
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religious liberty, the Archdiocese he heads has quietly been paying for such coverage albeit reluctantly and indirectly for thousands of its 
unionized employees for over a decade. How do we deal with this? How do we not let contraception polarize the issue? 

Kristina Arriaga 
Well, the sound bite answer is that, if the separation of church and state means anything, it means that the state does not get to tell the 
church what to believe and what not to believe. So I often get the question, “Well, 80 percent of Catholic women use contraceptives. Why 
are you opposed to this?”  Even if 99.9 percent of Catholic women use contraceptives, the state does not get to tell the Catholic Church 
whether their policy is just or right or good or not. The same way that the state doesn’t get to tell the Hindus that they now have 377 gods 
instead of 278. That’s the same way. Etc., etc. And I just go through their religions. And the fact is that many of our Catholic brethren, 
hospitals, most of our clients did not know that they were in fact perhaps paying for IUDs or Plan B and contraceptives. I mean this is an 
insidious practice that the insurance companies sometimes run. So we talk about that. It doesn’t matter if they ever covered it. Now they’re 
not going to cover it. It’s against their principles. When I speak to women’s groups, I go, “Let’s talk about contraceptives and lack of 
availability.”  Because the other thing that happens is women say, “Well, I’m not gonna have access to my Metaglini, the contraceptive!”  
So, let’s get rid of all the myths. First of all, you can get a contraceptive at your local drug store for $9 without a prescription. Let’s say 
they cannot afford $9. Title X, our tax dollars already pay for Planned Parenthood and many clinics at universities to give you this 
contraceptive for free. Thirdly, it is the most widely used medication or drug in the United States. The access story is a myth created by the 
other side. And none of our clients at the Becket Fund have ever said that they will not cover contraceptives for medical reasons. They just 
said they cannot pay for it. Correct, Jim [Towey]? 

Jim Towey 
Yes. 

Kristina Arriaga 
Right? So speaking about the facts is really important. Does that answer the question? 

Mike Patterson, Facilitator 
It does. Any other comments from any of the other panelists on that question? 

Jim Towey 
I just think that – you have to separate the issue of whether a person wants to use contraception or not and not be sitting there providing 
moral judgment on that question because that immediately repels a lot of people who feel this is a church lady talking again. So, you 
certainly recognize their right to do that. The question is, why would the university or a non-profit or a for-profit employer be obliged by 
federal mandate to pay for such services that violate conscience? And so the more it’s about conscience, and the less about contraception, 
you win. If it’s simply talking about the trap that I think scared a lot of Republicans in the Senate was the Sandra Fluke appearances during 
the campaign where it became very much – this “war on women” mantra. And that has to be avoided. And I think the Bishops have been 
very careful to try to avoid that kind of confrontation now. They’ve been much more artful in how they’re messaging their opposition. But 
everyone’s going to be watching what the bishops do next in response to the final regulations. Because the last statement from USCCB 
bought time. But other evangelical groups and the bishops came together recently for a statement that I think was very useful. But I do 
think that this is the hand we’ve been dealt. This is the issue that’s before us. No one in Congress thought preventive services (which is 
what the language was in the legislation) was going to lead to this. So this is the success of (as Elmer Sopha said) the over-reaching arm of 
the administrative power. And these bureaucrats who are now defining all of this. So I think that as we go back to court to litigate this, 
we’re going to continue to talk about conscience -- not about contraception. 

And we were – actually now – as a university looking to require our employees – and it would be very helpful here if anyone here has a 
view on this – and if Jim [Sonne] does – to require them to them to sign a statement that they freely forego any benefit under the affordable 
care act in the way of contraceptive services for themselves or their dependents, and that they understand that that is a condition of their 
employment. And this goes back to what the [Napa Institute Pre-Conference: Risking It All For Christ] very wisely discussed last year in 
the white paper that you issued that looked at how do you put some of these employment criteria into your hiring and in the criteria that you 
apply in the hiring process. 

So we’re now going to – we’re exploring now. We have a law firm looking at that now -- on how we can require the employees to forego 
that right. That they will freely renounce the use of it; and out of respect for our Catholic Mission. And not avail themselves of that benefit. 

Mike Patterson 
What is your biggest analytical challenge as it relates to the work that the Ethics and Public Policy Center is doing? 

Tim Schultz 
As we’ve discussed, our challenge – or what we’re really working on – is the practical response to some of these legal realities. So I’m 
going to just tell you that without talking or echoing what Professor Hamburger said. I think we have a challenge of coalition building and 
logistics for how we’re going to have the religious freedom movement win political victories over the next 20 years. Some of you may 
know that the Supreme Court in 1990 decided a case called Employment Division v. Smith. For those non-lawyers in the group, is that 
familiar? It was a famous peyote case out of Oregon. And essentially what the outcome of that case was that the Supreme Court said that 
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free exercise of religion cases really are not – as long as the government is not overtly discriminating against the religious group, the 
government can do what is wants. Right? And so in response to that, Congress passes the Religious Freedom Restoration Act of 1993. And 
of course, RFRA, as it’s sometimes known has been a major vehicle for winning these HHS mandate lawsuits. That’s the big reason that 
the Becket Fund is winning a lot of HHS mandate lawsuits. And again, the free exercise has been taken off the legal pedestal and been put 
down into the grubby political environment where we have to win political victories. And it’s helpful to think of it this way. We have a 
40 year old, mature political movement in the United States called the ProLife movement, right? That when there is a bill in a state 
legislature regarding abortion, there is a whole well-oiled machine that goes into action, including the fact that many parishes actually have 
somebody in that parish who’s tasked with various things regarding the ProLife movement. We need to build a religious freedom 
movement and we have – we need good ideas on how to do that but we’re going to have to win political victories. It’s kind of ugly to be 
fighting for some of this stuff in the political process – but that is the hand we’ve been dealt and we have to pass good laws so that the 
lawyers at the Becket Fund and other places can then go to court with these good laws and win victories. If the laws are bad, it doesn’t 
matter how good the lawyers are; they’re not going to win as many. So, it’s very important for us to think about what kinds of institutional 
structures we can create that will allow us long-term to win political victories. 

Yeah, and I guess Kristina just whispered, one of the things we have done to that end is we have established (or helped establish) in state 
legislatures religious freedom caucuses. These are bi-partisan groups of legislators who have pledged to working on these issues in a way 
that is consistent with the approach we’ve outlined today. Eighteen states have now formed these caucuses in the last year. About a dozen 
more are in the advanced stages of doing so. And we just see these as a major organizational and institutional vehicle for ensuring political 
success and again at another time or on the side, I am happy to elaborate on how faith groups could plug into those religious freedom 
caucuses to support them and how I think they are going to be instrumental to what happens with religious freedom in the next 20 years. 
It’s sometimes a little discouraging to think but how much religious freedom we have in the next 15-20 years is going to be largely 
determined by what happens in state capitals. We know that the litigation people are going to do a great job. We know Jim [Sonne]. We 
know Kristina [Arriaga] and Becket. We know they’re going to do a great job. It’s very much undetermined whether state legislators are 
going to do a good job or not. But that’s where a lot of these fights are going to happen. And we have to win those fights. 

Mike Patterson 
Jim Sonne, you obviously are teaching as a professor and the law students. What do you view as the biggest legal analytical challenge to 
this religious freedom issue? 

James Sonne 
Well, I think it’s a lot of what we’ve been talking about in terms of whether it’s through the legal history, cultural analysis, understanding 
of rights. It’s essentially showing students and the courts or the court public opinion whether this court public opinion or the judicial courts; 
why religious liberty is important; why it’s simply is not just a historical accident. Once again – religious liberty is not absolute. We live 
together in a pluralistic society. There are countervailing interests. But the rule shouldn’t change simply because the practice is 
controversial. And as I said before, the reason we have the First Amendment is it contemplated this controversy. Free speech is 
meaningless as a right unless it contemplates saying things that are unpopular. And so too, with religious liberty. So in reintroducing those 
concepts to a generally apathetic audience – and Mike you mentioned before – when you asked about the HHS mandate, the way you 
described it was an attack, I think, on the Church in some way. And I think that, in a way, when you step back, yeah, some of that is a 
consequence. But I think there are a lot of small decisions in the administrative apparatus that are made by well-intentioned people. They 
talk to their Catholic friends. They ask is this a big deal? They are told no, it’s not a big deal. And they make decisions. I don’t know that 
there’s great conspiracy to go after the Church. It’s more an apathy or lack of understanding that the counterweight here is that important. 
So, just literally starting the dialogue, that’s important. 

Tim Schultz 
I think it’s helpful in messaging to connect religious freedom to other perhaps more popular First Amendment values like freedom of 
speech. Everybody kind of knows that freedom of speech is a First Amendment right. It kind of matches the spirit of our age. Some of you 
may have seen a poll released last week by the First Amendment Center that found that only 24 percent of Americans could identify that 
freedom of religion is a First Amendment right. Right? So it may just seem obvious to us that that’s the case but messaging about that and 
connecting it to the more well-known and popular First Amendment right of freedom of speech in many ways it does operate, as Jim said, 
in the same way. Protecting freedom of religion even when it’s not popular I think is a helpful way to think about and message the issue. 

Mike Patterson 
Thank you. Kristina, in shepherding the HHS mandate lawsuits throughout the country, what do you see as our biggest procedural legal 
challenge in moving those cases forward? 

Kristina Arriaga 
If you had asked me that question two weeks ago, I would have answered that it was to have a court agree with us that corporations have 
First Amendment rights. And we were just able to achieve that in the Tenth Circuit. There was an en banc hearing and 168-page opinion. I 
would highly recommend you read the first 60 pages because it is the substance of the case work. 

Now the next battle is going to be in the Supreme Court. And it depends which case goes up first. It could be Conestoga which was just 
won – well, lost actually. There’s a Mennonite company called Conestoga that did not want to give abortion-causing drugs to their 
employees and the Circuit just ruled against them so now we have a split circuit – what is it now -- the Tenth Circuit saying one thing. And 
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then (what is it, the Third Circuit?), the Third Circuit saying another thing. So let’s see what happens before the Supreme Court. And the 
nonprofit cases, as Jim [Towey] very courageously said, “We think start all over again tomorrow.”  So it depends on who wants to re-file 
and who is going to stand strong. Georgetown University, for instance, already announced that the provided paperwork (I don’t want to 
even call it accommodation) was sufficient for them that they did not think that it was material participation for a third party to pay for 
abortion-causing drugs or contraception so they were going to abide by Obama Care. And I want to add something else. We forget that 
over 100,000,000 Americans are presently exempted from the mandate. 100,000,000 Americans. For commercial reasons – because they 
are small businesses; because they were grandfathered; because they had other options. But the Obama Administration refuses – refuses -- 
to exempt a tiny, tiny group – really of entrepreneurs who are religious believers or nonprofits that are religious believers. So, we’ll see 
what happens. Again, the for-profit cases which we’ll ride to the Supreme Court and then the nonprofit cases. How the nonprofits are 
actually going to be able to file - that’s going to be an issue. 

Mike Patterson, Facilitator 
Follow up question to that it is obviously there are not very many cases -- for the non-lawyers in the room – not very many cases that are 
accepted by our US Supreme Court for review -- how likely is it that one of these cases will, and which one, what is the timing on that? 

Kristina Arriaga 
Our lawyers at the Becket Fund spend days – day and night – asking the same questions and they’re having insomnia over it. What I think 
is likely is that next June, we will find out which cases are to be granted cert or not. The chances of being granted cert are, again, our 
lawyers debate that -- at .1 percent to 2 percent. It depends on the quality of the brief filed; depends on who’s going to argue the case. We 
think there is absolutely no way the Supreme Court can avoid the split circuit decision to handle this. We think that it will be one of the for-
profit cases; and we think we will find out in June who goes forward. 

Mike Patterson 
And if that’s the case, given the makeup of the court – (and I was surprised we had Philip Munoz who is a Professor at Notre Dame who 
has written religious freedom books) – Professor Munoz wasn’t so sure what the outcome would be at the Supreme Court level even given 
its makeup now. And can you share with us – any members of the panel – what you think is likely to happen or what the hurdles are going 
to be in arguing this with the Supreme Court? 

Mike Patterson, Facilitator 
What about you, Jim Towey? 

Jim Towey 
I think on the cases, the Supreme Court hates these kinds of cases. They avoid them at all costs. There have been some hopeful signs from 
the Court on other cases. A very recent one that seemed to favor our position. So it’s not clear that we would fare poorly in the Supreme 
Court. I’d leave it to others to handicap our success at the Supreme Court. Some may say, “Oh, Justice Kennedy will decide it.”  I don’t 
know. But beyond that – and this really is very important. And this will play out in the next year. There have been dramatic changes in the 
insurance industry on how they are handling healthcare. And the reality is these insurers are afraid of HHS. This is why they can go 
forward and say, “Hey, by the way, you’re covering this benefit and you’re not going to get reimbursed for it because you’re going to save 
– I mean it’s unprecedented what’s happened in the insurance industry in the last six months. And how they’ve been told, “Here’s what 
you’re going to do,” by the federal government. The reality for us – good luck finding an insurance provider that will give you a health plan 
that doesn’t have contraception. Good luck finding an insurer that is willing to give Ave Maria an insurance plan and cooperate with our 
efforts to not have our employees covered with this wraparound secondary plan that the regs did not foresee. The reality is, even if we have 
the so-called right, we may not be able to find anyone to insure us. So that’s going to play out at the very same time these cases are 
circulating in the courts. 

Mike Patterson 
So the follow up question on that – obviously if this gets to the Supreme Court and I’m sure it’s playing out even at the circuit court level 
now – but you had suggested that a video – and the wearing of the different hats but – obviously when it gets up to the Supreme Court – 
what sort of hats would you put on the amicus briefs that are going to be filed? 

Mike Patterson 
Jim, the Stanford Law Clinic – obviously in religious freedom – if it goes to the Supreme Court – what position is the Stanford Law Clinic 
going to be taking on this? 

Jim Sonne 
Well, because we are a law clinic and not a public interest group, we only take position that our client’s would take. So, now speaking 
personally, if we were to file an amicus brief in such a case, I think who you select as a client is very important -- and what issue you 
address. So perhaps you take a small for-profit company and you argue under the Citizens United case that corporations do in fact have 
First Amendment rights and this is a natural extension of that if it’s the Hobby Lobby case for example. Or you take – you represent an 
Orthodox Jewish company that opposes the sterilization aspect of the [HHS Mandate] – which is one of the items rarely talked about in 
terms of the mandate. So I think you’re selective in showing how broad the impact is. It shouldn’t necessarily matter but it does. So I think 
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you need to prudently select it and part of that would be in any amicus effort working with the lawyers who are representing the party to 
see what the effective strategy is. To map out a strategy, not just random speakers (which you probably want that too); but be a little more 
selective in terms of who your amici should be. 

Mike Patterson 
Tim, the Ethics and Public Policy Center, would they be getting involved in that at that level? 

Tim Schultz 
The amicus level but not beyond that. I mean, certainly in the public persuasion trying to get people to write op-eds. We ghost-write a lot of 
op-eds for people who are more well-known than us; then we have them placed. So, on that level, yeah, I think we would. 

Kristina Arriaga 
This is a very – something we know in Washington, D.C. And I find that people are always surprised by this. There is something called a 
“surrogate”. If you have a great idea and a great writer on staff, write up an op-ed piece, send it to your Bishop. And the Bishop can sign it 
and you can have it placed. This is something that is widely done. People think that because they’re not particularly great writers that they 
cannot place op-ed pieces. Inspire young people in your communities to do this precisely. It’s very satisfying and is very influential. And 
you can start with the local newspaper. You don’t have to get an op-ed piece in the Wall Street Journal in order to make a difference. And 
we’ve all had great experiences with this. 

Mike Patterson 
Kristina, obviously the Becket Fund has been very much out front on this issue. Are there other organizations? I’m just wondering why the 
ACLU, the Rutherford Institute, others are not as involved as the Becket Fund. 

Kristina Arriaga 
Well, I can’t answer for them. I just debated a colleague from the ACLU who said that the accommodation granted by the Obama 
Administration was enough and that there was no need to do anything else. 

What we at the Becket Fund like to do is to have a very accessible website and we encourage other people who file lawsuits to look at our 
briefs on any of our briefing on any of our cases. So there have been cases filed by the Thomas More Society. There have been other cases 
filed by the Alliance Defending Freedom. And we are very pleased to be working closely (not with the Thomas More Society); but with 
many of the other organizations that are filing. I wish there were other people doing what we do. We are the only public interest law firm in 
the United States that defends all religious expressions. The same way that Jim Sonne’s Religious Liberty Clinic is the only one in the 
United States. So hopefully there will be other organizations doing the same thing. 

Mike Patterson 
So much happening on this issue and so much being written on it – how do we disseminate quickly and efficiently for the executive 
summaries? Because there is so much information out there that I’m finding that a lot of people are not tracking it; don’t understand it; 
and don’t appreciate the consequences of all this. So how do we focus this? 

Kristina Arriaga 
HHS Information Central on our website which keeps a score card. It’s updated daily with newspaper articles related to any of the cases. It 
also has every single filing that has been on every single case. Monsignor Laird was speaking about this yesterday. I have a very simple 
question that no one seems to be able to answer. Is there a great mailing list for diocesan priests and bishops that I can have access to? I 
created my own painfully through collecting business cards and giving them to our mail people. But I’m sure there have been several 
organizations that filed restraining orders against me because I have called and asked. A lot of people are very concerned about sharing 
email lists. That’s why we have been creating our own. And we have a lot of – there are a lot of issues having to do with privacy. For 
instance, if the Napa Institute is moved – if you have all those email addresses, don’t give them to me, but you can link – we can create 
networks where you can link to the Becket Fund weekly on the weekly updates. I mean, it doesn’t have to be lengthy. Or you can link 
directly to our weekly eblast. Information is power and there are a lot of people out there who just don’t know. And I read emails at the 
stop light on my phone. So I always imagine that whatever I write, people are reading in this little form in their phone. So we make our 
messages very, very short. Anthony Picarello, who’s a general counsel for the [U.S. Conference of Catholic] Bishops, used to work at the 
Becket Fund, so we have a very friendly relationship with them. And Marianne Glendon who sits on our Board is also an advisor to 
Archbishop William Lori. We have briefed Archbishop Lori. And actually the materials on the website are fantastic -- on the Bishops’ 
website. I think there is a certain level of hesitation to link to outside groups even though they are very respectful of our work because then 
there might be the counter organization of preference for one group or another. I have asked for the diocesan list – if anything just to 
precisely send the information, and I have not been able to obtain it. But, I’ll keep picking up business cards and making my own if that’s 
the only way to do it. 

I would think that the USCCB could send an email list if you would be willing to have receipt of this material. And once I receive it, I will 
send it out to the priests in my diocese through our local email. Part of what we are trying to do here is create some strategy. We have 
tremendous results with these grassroots movements. Whatever these different groups are, they are certainly getting the message out. 
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Jim Sonne 
It’s also, I think, another example of why this challenge is a great opportunity. And the fact that we’re talking about the Supreme Court, 
like there’s some sort of omnipotent king that we’re waiting for their decision on 5-4 – that just seems strange to me, just as a general 
matter. Even as a general lawyer, of course I want to litigate before the Supreme Court. It would be the highlight of a career!  And all these 
things!  That’s where we do our work but the long range challenge is what Tim is doing in terms of building an outreach network of people 
and person-to-person interaction. It doesn’t mean we don’t do all the legal stuff but we don’t want to get caught in the insider baseball – 
that it’s all about the courts and what they decide. Just like it’s not all about the administrative state. So it goes much deeper. And so I think 
it’s a great opportunity to have the conversation in the sense that people are maybe going on it because maybe it hasn’t been necessary until 
now to really talk about this stuff. 

Kristina Arriaga 
We have to stop representing ourselves as victims. I can – how many times do I go to other places and they’re like, “Well, the government 
won’t let us and the zoning board won’t let us and this and that.”  So it should be, “Let’s slash the tires of every member of the zoning 
board!”  [laughter] I mean, you know, to show them! 

Mike Patterson, Facilitator 
A preliminary question to my last question because we’re getting close to lunch time here. What percentage of Americans are tracking this 
issue? Do you know that, Tim or Kristina? 

Kristina Arriaga 
Paul Marshall just put out a study. [To Tim:  Did you see that? Paul Marshall is a writer, scholar with Freedom House.]  And the coverage 
of religious news has decreased an enormous percentage – I’ll look at the exact percentage. He wrote a book called Blind Spot. It’s actually 
sad and funny at the same time, on coverage of religion and religious issues and how inaccurate it is. On September 19, we at the Becket 
Fund in Washington, D.C. are giving an award to Eric Marrapodi who is the CNN reporter on religious liberty and we’re doing that 
precisely because we’re hoping to inspire other journalists to continue to cover religion and religious liberty. But if the mainstream press 
stops covering this issue, it’s going to be a problem. Nicholas Christa of the New York Times had a great article called, “About Me.”  And 
he said that the vast majority of Americans no longer read articles to see the other side. They simply search the internet for views that 
confirm their own. So the challenge is great in that regard. 

Tim Schultz 
I would say, to answer that, I think that the number who are actively following is probably less than 5 percent. And also just to echo what 
Kristina was talking about with respect to the coverage. One of the things you’ll frequently see in stories about religious freedom is that 
they will scarequote the word “freedom.”  Right? They’ll put quotation marks around religious freedom because they’ll say, “Well, that’s a 
definition that’s very much in dispute.”  They would never do that if you were talking about gay marriage, for instance. They would never 
scarequote “marriage.”  They would never scarequote “LGBT rights.”  They would never do that. But they do scarequote “freedom” in the 
religious freedom context. And I just think that those of us who are in this work have to really push back against editors -- really work the 
reps and say, “You are in the advocacy business if you put those quotation marks around the word “freedom” after religion.  

Mike Patterson, Facilitator 
Last question here. And obviously we put this together because we are going to be putting out a white paper and hopefully it’s going to be 
influential not only in the Catholic circles but elsewhere. Businesses, organizations, individuals ask the question – “How can I help?”  
What’s the answer? 

Tim Schultz 
From my perspective, there are three things. One is urge any state legislator that you have any influence with to join or form a religious 
freedom caucus in their state legislature. That’s a practical thing. Many people know their local elected officials, particularly if they are 
people of faith. This is something that they need to be working on and gaining policy expertise on that will bear fruit in their state 
legislatures. 

The second thing is form or join an interfaith religious freedom coalition in your city. We are working in four pilot cities on these right 
now. Many of you know that there are many cities around the country with interfaith councils. They are not great vehicles for what I’m 
describing. We’re going to have to pluck people off of those councils and re-form councils that only concern religious freedom. And 
minority faith outreach has to be a priority in that. But key prominent members of faith communities; bishops can be part of this. This is 
something we are, by the way, working very closely with Archbishop Lori on. In fact, Annapolis is one of the pilot cities precisely because 
of his proximity to Annapolis. And it’s a capital city. Philadelphia, by the way, is another city. So we are going to be doing – I’m going to 
be in Phoenix which is another one of those cities in a couple of weeks for an initial meeting – kind of an interfaith religious freedom 
group. This is something I think needs to happen all over the country; and it’s going to take some caution. This can’t happen all at once. To 
scale up but we are looking to do this in a medium term. 

The last thing is give money to organizations that work on religious freedom. Give money to the Becket Fund; give money to the Stanford 
Law Clinic; give money to the American Religious Freedom Program; and give money to your local Catholic conference. They are the 
arm. Ned [Dolesji of the California Catholic Conference] is here with us. They are the arm of the Catholic Church in state capitals. They 
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typically are undercapitalized. And to the degree that they have money and more personnel resources, they can be very, very effective and 
punch above their weight.  

Those are the three practical steps. 

Our start in each city [for the interfaith religious freedom councils] is to try to find a core group -- a key Catholic leader, a key Latter Day 
Saint leader, a key Evangelical– and sometimes that’s related to the Assemblies of God because we have very good relationship with 
George O. Wood, who is on our Board and is the national – some of you may know him – in Missouri – the head of the Assemblies of God 
Church. 

And then to branch out from there. But we feel like we need a core group drawn from those faith traditions and then to immediately 
identify people from non-Christian faith traditions who might be brought in. 

Anyway, we’re proceeding cautiously. That’s why we’re starting with four pilot cities. But we are excited about them. We think, again, it’s 
one of those things that is probably going to bear fruit two or three years from now but again, we are trying to prepare for the long fight. 
Because it’s the HHS mandate today; tomorrow it’s going to be the march of LGBT rights laws which are, I think, in the long term, going 
to make the HHS mandate seem almost primitive in its ambitions. And so we’re going to have to prepare for the long fight. 

Mike Patterson, Facilitator, Concluding Remarks 
Thank you very much. Want to thank Jim and Philip and Kristina and Tim and Jim. This has been an incredible knowledge base of 
information and I’m inspired and we’re blessed to have you here. 

John Huleatt, General Counsel, Bruderhof Communities 

“Faith in Action – Free Exercise of Religion beyond the Sunday Word” 

Introduction: 

It is a joy to be here with all of you today. As one of the few, perhaps 
the only non-Catholic speakers at this event I find it significant that I 
am talking to you as we break bread together over a meal. 

That is symbolic of the solidarity that is important in these times. It 
also illustrates that despite his risk management focus, Peter Persuitti 
is still game to take some risk. I hope it will be rewarded! 

The reality of course is that I am among brothers and sisters—we have been working 
with the Catholics for years particularly in our publishing efforts regarding family 
and marriage starting years ago with Cardinal Ratzinger before he became Pope and 
continuing now with Cardinal Dolan who has visited our community in New York 
several times as well as the Catholic conference of Bishops at the state and national 
level. 

Theme: 

What I want to talk about today is Faith in Action—Free Exercise of 
Religion beyond the Sunday 

Word. Freedom of religion without the ability to express and practice 
our faith in every aspect of our lives is no freedom at all. The zeitgeist 
of today both in society and by the state is to view religion more and 
more as a private, solitary matter. The free exercise of religion is then narrowed to the “freedom of worship” only. 
Like other objectionable practices, we will look the other way when you do it within the walls of your home, 
church, or synagogue, but don’t have the audacity to bring it into the public square, into schools, or into your 
places of business! 

This trend presents real risks not only for individual believer’s freedom but also for the associational and institutional dimensions of 
religious freedom for religious communities and organizations. We gather here today in the spirit of the Second Vatican Council’s robust 
articulation of religious freedom that honors the right to give public witness and expression to sincere religious views in Dignitatis 
Humanae.  

Let’s consider the prophetic words of the fathers from 1965: 
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To quote from Dignitatis Humanae: 

The social nature of man, however, itself requires that he should give external expression to his internal 
acts of religion: that he should share with others in matters religious; that he should profess his religion 
in community. The freedom or immunity from coercion in matters religious which is the endowment of 
persons as individuals is also to be recognized as their right when they act in community. 

The fact is that men of the present day want to be able to freely profess their religion in private and in public. 
[Even though freedom of religious worship receives constitutional recognition, the powers of government are 
engaged in the effort to deter citizens from the profession of religion and to make life very difficult and dangerous 
for religious communities. 

Sketch Of Brudehof History: 

Before going further –a brief historical sketch of the Bruderhof to provide context for our community’s first-hand 
experience with threats to religious freedom then and now. The Bruderhof was founded in 1921 by the Protestant 
theologian Eberhard Arnold and his wife Emmy Arnold. In the aftermath of World War I and in the face of 
mounting social injustice they sought answers in Jesus teachings, especially the Sermon on the Mount. They felt a 
call to radical discipleship: to give up everything for Christ. Following the example of the Early Christian church 
as described in Acts 2 and 4, they began to live in community of goods. They left their Berlin townhouse to move 
to the rural village of Sannerz. Over the next 15 years the community grew to over 150 people. Eberhard took 
inspiration from the witness of the Anabaptist communal group known as the Hutterites and connected with their 
descendants in North Dakota and Canada in 1930. 

After Hitler’s rise to power in 1933, the community became a target of National Socialist oppression because of its stand of conscience. 
Holding only God and their Lord Jesus as master, members refused the Heil Hitler greeting, refused conscription in the German army and 
to accept a government teacher in their school. In 1937, the Gestapo dissolved the community at gunpoint seizing its assets, imprisoning 
members of its board of directors, and giving the rest 48 hours to flee. With the help of Mennonite, Quaker, and Catholic friends, all 
members were eventually reunited in England and the community doubled in size with an influx of new English members. Meanwhile 
World War II broke out and the British government advised the group to accept internment or leave to avoid growing local hostility. 
Determined to stick together, the members emigrated to Paraguay, the only country that would accept them, spending the next 20 years as 
pioneers in harsh conditions. 

This was a difficult period. They lost children to tropical diseases and this eclectic group of intellectuals, craftsmen, and urban Europeans 
adapted to the harsh unfamiliar climate. 

Why Significant For Religious Freedom: 

So why is this story significant to this conference and why is the Bruderhof relevant to our discussion today? It is 
because we understand what it means to be a religions minority. We understand what it means for a government 
to say “know your place.” We may be small in numbers, but we are committed to this fight and are ready to stand 
shoulder to shoulder with all of you. We understand how easily these freedoms can disappear. Things can change 
and go wrong quickly. We, like all of you, are finding our voice on this issue and will not be intimidated.  

We will work to guarantee our freedoms and those of all. It’s also a story that illustrates some important lessons 
for today about collaboration between faith communities in the face of persecution. 

Apart from historical insights, in my work as General Counsel for the Bruderhof I can attest that our communities offer a unique insight 
into the threats to religious liberty today. There are two main reasons for this. The first is that our entire mission and witness is a life of 
faith in action. Our commitment is to walk the talk. Part and parcel of our communities—our faith in action is not just our family and 
homes, it is our business operations, our publishing house, our schools, our health care clinics, and our charitable missions around the 
world. These activities are the battlegrounds for religious liberty today for us and for you. The second reason our communities offer insight 
into threats to liberty today is that by sticking to our faith, our values, and our moral principles of right and wrong our communities are 
increasingly at odds with an aggressively secular and hedonistic culture. That combination puts us in some ways on the front lines. 

It is impossible for us and for all believers with integrity to limit our faith into the private sphere of thought and worship. The Bruderhof 
vocation and witness is to live where our work, worship, education, and family life are an integrated whole. You see, I believe that the 
nature of God’s Kingdom can be summed up in Jesus’ two great commandments: “Love your God with all your heart, and with all your 
soul, and with all your mind, and with all your strength,” and “Love your neighbor as yourself.” This has practical ramifications for us. 
Jesus asks us to live as citizens of his coming kingdom. It is not enough to accept him as our personal savior or to say to him “Lord, 
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“Lord”. We must prove our love to him in deeds. We do not want a religion that seeks the future of humanity only beyond this earth and 
pacifies people with mere spirituality. Humankind need to receive help here and now. 

Jesus seeks to transform the entirety of our world—the economic, the social, and all other aspects of life. For us in the Bruderhof our life 
together is to demonstrate a shared life of work and worship in which the harmony of the coming kingdom can be seen and touched in our 
daily lives. 

Here is what we face: As a growing segment of society ceases to believe in God, religious faith is increasingly portrayed as a hobby. The 
theory goes that because faith has an element of choice, it is less central and less intrinsic to other aspects of personal identity that are said 
to be beyond personal choice such as race, ethnicity, gender, and now sexual orientation. They argue religion is just a lifestyle choice and 
not as important as other aspects of personal identity. We know better and fortunately so did the founding fathers who understood that faith 
is a central and defining element of human identity for believers. That is why Religious Freedom is referred to as our First Freedom and 
why it must continue to enjoy that priority. 

Brief History of First Amendment Drafting: 
An interesting historical point of reference on this is that when the First Amendment was drafted “rights of conscience” was considered as 
an alternative to “free exercise of religion” but was rejected. Congress chose “exercise” indicating, as the Supreme Court has frequently 
held, the protection of the Religion clauses extend beyond the walls of a church, synagogue, or mosque to religiously motivated conduct as 
well as belief. Another important difference between the terms is that “conscience” emphasizes individual judgment while free exercise of 
religion also encompasses the corporate or institutional aspects of religious belief. 

Associational and Expressive Rights of The Body Of Believers: 
Knowing, as the founding fathers clearly did, that religion can be fundamental to a person’s identity we have to recognize that free exercise 
of religion means more than just the right to believe and worship in purely private spaces such as chapels or our homes. As Christ 
instructed – where two or three are gathered in his name he will be with them. It is impossible to put faith into action without a body of 
believers – the church. Whether it is communities like the Bruderhof or any other congregation, faith communities need places and spaces 
to live out their faith. If we are sincere in our faith it will affect every aspect of our life. Compartmentalizing our faith and limiting it to the 
private space of our homes is anathema to the radical life of discipleship and witness that is our vocation. 

Marriage and Family: 
Nowhere is this more apparent than with respect to marriage, family, and education of children and youth. For the Bruderhof there are few 
priorities more important than founding strong families in the God-ordained order of one man and one woman for life. Welcoming children 
into this world as a fulfillment of the life-giving marriage covenant and bringing up our children in the fear of God and dedicated to a life 
of service to others rather than individual self-will. These beliefs and values are core to who we are as Christians and are the same values 
that have undergirded civil society and the dignity of man for centuries. Yet rather than respect these profound aspects of faith, these beliefs 
are now painted by society and the Supreme Court no less, thanks to Justice Kennedy’s overreach in the recent gay marriage cases, as 
bigotry and ignorance. Believers who stick to their faith principles are now portrayed as the equivalent of racists. 

Persecution today will not be being burned at the stake or being jailed—it will be marginalization through social and civil disabilities 
imposed on believers in the area of tax policy, professional licensing, educational accreditation, and restrictions on commercial activity. 
This is what we face if we are unwilling to compromise on what true marriage and God-ordained family life is. 

How Do We Go Forward: 
1. Stand together: We have to stand together. Our points of common concern are far more important than whatever minor differences 

separate us. Even when our own faith is not impacted, I must recognize that the freedom of one believer is the freedom of all, 
including my own. If they are going to trample on your rights, mine will be next. In this regard we also need to network and work 
together at an organizational level. Our communities, schools, and faith directed enterprises all serve a vital buffering and mediating 
function between individual believers and the state that is increasingly emboldened. In this regard we also have an obligation to stand 
up for those who are too weak or lack the resources to fight.  

I should also note that we need to be rational and reasonable—of course there are limits on religious freedoms in the interest of public 
health and safety and this right has to be harmonized with other fundamental rights—but what is in danger of happening now is that 
the reach of religious freedom is being confined to the private sphere. This is dangerously narrow and does not strike the right balance. 

2. Don’t become politicized: Secondly, it is vital that our message and our tactics don’t become politicized. To serve as the conscience 
of the state to both the left and the right we cannot be coopted by either. The late John Richard Neuhaus who was once lionized by the 
liberal establishment ended up as their nemesis. Why? His politics changed because his principles and faith did not. Our message is 
eternal and unchanging. We need to speak, as Lincoln said, with malice against none and charity towards all. Our loyalty is to the 
Kingdom of God, not the kingdoms of this world. It doesn’t mean we should not be politically active—we should be, but not captives 
of any political ideology.  

3. Joy: We must go forward in a spirit of joy. I coach a high school mock trial team in New York and we were fortunate to make it to the 
New York State championship match this past year. My message to the students is whether in a court of law or the work place or the 
public square—negativity is not attractive. Our weapons are truth and love—salt and light. We need to stay clear of angry rhetoric and 
angry people. Christ’s message was to love the sinner but hate the sin. We need to tell positive stories and witness in our daily lives to 
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the joy we have found in our faith. There is biblical instruction on this point. “Keep your conduct among the Gentiles honorable, so 
that when they speak against you as evildoers, they may see your good deeds and glorify God on the day of visitation.” (1 Peter 2:12) I 
love the fact that we are here to discuss our First Freedom in a land that reflects our Lord’s first miracle—turning water into wine. 

“You are the light of the world. A city set on a hill cannot be hidden. Nor do people light a lamp and put it under a basket, but on 
a stand, and it gives light to all in the house. In the same way, let your light shine before others, so that they may see your good 
works and give glory to your Father who is in heaven.” 

Matthew 5:14-16 
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