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Department of Labor Final Rule Expands the Definition of Spouse
Under the Family and Medical Leave Act to Include Same-Sex Spouses
By Greg Reilly, Esq., Adam G. Guttell, Esq. & Aisling M. McAllister, Esq.

On February 25, 2015, the Department of Labor (DOL) issued a
final rule expanding the regulatory definition of spouse under the
Family and Medical Leave Act of 1993 (FMLA), 29 U.S.C. 2601.
The DOL regulatory action follows the 2013 U.S. Supreme Court
decision in United States v. Windsor, which held Section 3 of the
Defense of Marriage Act unconstitutional when it defined a
“spouse” as a person of the opposite sex who is a husband or wife.
The recent expansion of the definition of “spouse” allows eligible
employees in legal same-sex marriages to take FMLA leave to
care for their spouse or family  member, regardless of where they
reside.  The effective date for this final rule is March 27, 2015.

There are two major features of the DOL’s final rule.  First, the
DOL has moved from a “state of residence” rule to a “place of
celebration” rule.  In other words, the final rule changes the
regulatory definition of “spouse” to look to the law of the place in
which the marriage was entered into, as opposed to the law of the
state in which the employee resides.  The new “place of
celebration” rule guarantees all legally married couples (includ-
ing opposite sex, same-sex, and common law couples) federal
family leave rights regardless of where they live.  Second, the
definition of “spouse” now expressly includes individuals in
lawfully recognized same-sex marriages, common-law marriages,
and marriages that were validly entered into outside the United
States, as long as they could have been entered into in at least one
state.

A covered employer under the FMLA is either a private sector
employer with 50 or more employees in 20 or more workweeks
during a calendar year, a public agency regardless of the number
of employees, or a public or private elementary or secondary
school, regardless of the number of employees.  The FMLA
entitles eligible employees of covered employers to take job
protected, unpaid leave, or to substitute appropriate accrued paid
leave, for up to a total of 12 workweeks in a 12 month period for
any of the following reasons: 1) the birth of the employee’s child
and to care for the newborn child; 2) for the placement of a child
with the employee for adoption or foster care; 3) to care for the
employee’s spouse, parent or child with a serious health
condition; 4) when the employee is unable to work due to their
own serious health condition; or 5) for any qualifying exigency
arising out the fact that the employee’s spouse, child, parent is a
military member in covered active duty.  29 U.S.C. 2612.  In

addition, eligible employees may take up to 26 workweeks during
a single 12 month period to care for a covered service member
with a serious injury or illness when the employee is the spouse,
child, parent or next of kin.  Once the leave period is concluded,
the employer is required to restore the employee to the same or an
equivalent position with equivalent employment benefits, pay,
and other terms and conditions of employment.

Thus, the DOL’s final rule expanding the definition of “spouse”
means that eligible employees, regardless of where they live, will
be able to take leave for the following: 1) to care for their
lawfully married same-sex spouse with a serious health condition;
2) exigency leave due to their lawfully married same-sex spouses
covered military service; 3) military caregiver leave for their
lawfully married same-sex spouse; or  4) to care for the child or
step parent of their lawfully married same-sex spouse.

In light of the new regulations, covered employers have new
considerations regarding FMLA leave.  For employers with
multistate operations, the new regulations create uniformity and
simplify the administration of FMLA leave. Employers may
request documentation to confirm same-sex spousal relationships,
such as a marriage license, court document, or a simple statement
“asserting the requisite family relationship exists.”  It is the
employee’s choice as to which document to provide and the
employer must not use this verification process as a means to
interfere with the employee’s attempt to exercise his/her FMLA
rights.  Employers should avoid ad hoc or selective requests for
such documentation, as inconsistent application of this policy
may support claims of discriminatory treatment. In addition,
employers should consider revising their FMLA policies and their
internal employee/personnel forms to reflect the new regulatory
definition of “spouse” and to make sure that they are complying
with the new FMLA regulations effective March 27, 2015. 

If you have any questions or concerns regarding the new FMLA
regulations or have any other employment law related questions,
please contact Greg Reilly at (212) 916-0920 or
gregory.reilly@mcblaw.com.  For more information on MCB’s
Employment and Labor Practice Group and its services, please
visit www.mcblaw.com.
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