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VIOLENCRGAINSNATIVEWOMENRESOURCES
COMMUNITY¥BASEODLEGALIDEVELOPMENT

With support from the Office on Violence Against Women, the Tribal Law and Policy Institute has

developed the following resources to assist tribal governments in creating a compreheosiaanity

based, victircentered response to violence against Native women. Each resource is designed to help

your tribal government customize laws and policiesthat 1 & 2 dzNJ O2 YYdzy A 1@ Qa @I f dzS:
capacities. These resources are all freghilable for downloading on the Tribal Law and Policy Institute
publication pagdwww.home.tlpi.org, except the textbook.

Tribal Legal Code Resource: Domestic Violence Laws

This guide for drafting or revising victioentered tribal laws against domestic violence igten with a
philosophy that tribal laws should reflect tribal values. In addition, writing a tribal law usually requires
careful consideration of how state and/or federal laws might apply in the community. This resource
guide includes sample language atigcussion questions that are designed to help tribal community
members decide on the best laws for their community.

Listen to the Grandmothers Videmd Video Discussion Guidebook

Listen to the Grandmothers designed to assist tribal programs with incorporating cultural traditions

into contemporary responses to violence against Native womenLidten to the Grandmothexsdeo
features Native elderspeaking to the problem of violence against Native women. The video provides a
historical overview of violence against Native women, traditional responses, and an analysis concerning
the incorporation of cultural traditions into contemporary responsesitience against women.

Sharing Our Stories of Survival: Native Women Surviving Violence

This textbook is a general introduction to the social and legal issues involvets iof aiolence against

b GAGBS 62YSYT (KAa 0221Qa O2yiNAOdzi2NRE I NB I g&SNJ
poets, and victims.

Tribal Legal Code Resrce: Tribal Laws Implementing TLOA and VAWA 2013

This guide is designed to be a resource for tribes interested in implementing the Tribal Law and Order

Act sentencing enhancement provisions and¥olence Against Women Agtn Mo Q& { LISOAIf 52Y
Violence CriminalJurisdiction. The resource focuses on the tribal code and rule changes that may be

needed should a tribe elect to implement the increased tribal authority in either or both statutes. It

discusses the concerns and issues that need resolutionglementation and provides examples from

tribal codes and tribal court rules.

www. TribalProtectionOrder.org
Thiswebsite is designed to provide tribal and nontribal entities with a clearinghousdarfiation and
resources pertaining to the issuance and enforcement of tribal protection orders.

Tribal Domestic Violence Case Law: Annotations for Selected Tribal Ratated to Domestic

Violence

This resource is designed to assist tribal judicial officers in understanding how some tribal governments
have handled certain legal issues within the context of domestic violence cases. Although a great deal of
research hadeen done on case law in the state systems, little to no analysis has been done on the tribal
judicial approach to domestic violence. This compendium, developed as part of an overaritirup
workshop curriculum for tribal governments, will assistatikegislators as well. Understanding how

laws are interpreted by the court systems may impact the development of laws that provide safety to
tribal citizens.



http://www.home.tlpi.org/
http://www.tribal-institute.org/download/Amended%2520Domestic_Violence_Code_Resource_2015.pdf
http://www.tribal-institute.org/download/Listen_to_Grandmothers_Video_Guide_%20June08.pdf
http://www.home.tlpi.org/violence-against-native-women-publicatio
http://www.tribal-institute.org/download/codes/TLOA_VAWA_3-9-15.pdf
http://www.tribalprotectionorder.org/
http://www.tribal-institute.org/download/TribalDVCaseLaw-06-15-2011.pdf
http://www.tribal-institute.org/download/TribalDVCaseLaw-06-15-2011.pdf

TRIBALSEEXUAIASSAULRESOURCEERIES
COMMUNITYBASED EGAIDEVELOPMENT

With support from the Oife on Violence Against Women, the Tribal Law and Policy Institute, in

collaboration with the Southwest Center for Law and Policy and other national leaders in tribal law, has
developed a series of publications to assist tribal governments in creatingmettensivecommunity

based, victirrcentered response to sexual violence and stalking against adult victims. Each publication is
RS&AAIAYSR (2 KSfLI @82dz2NJ GNROIE 3TF2BSNYyYSyid OdzadG2YAT S
principles, and capacd@s. They are ideal for a community with a strong grassroots victim advocacy

program.

Tribal Legal Code Resource: Sexual Assault and Stalking Laws

This guide for drafting or revising tima-centered tribal laws against sexual assault and stalking is

written with a philosophy that tribal laws should reflect tribal values. In addition, writing a tribal law
usually requires careful consideration of how state and/or federal laws might apfig icommunity.

This resource guide includes sample language and discussion questions that are designed to help tribal
community members decide on the best laws for tr@mmunity.

Tribal Law Enforcement Protocol Resource: Sexual Assault

¢KA&d 3JdzZARS F2NJRNIFOGAY3I 2NI NBGAaAAYy3d GNRoOoLE g Sy
(including a model sexual assault protocslaitool for improving the investigation of sexual assault

crimes. Effective investigations increase the likelihood of victim participation and increase the

probability of convictions in tribal, state, and federal courts. This guide focuses on the deeelopim

an internal protocol for law enforcement. A law enforcement protocol can enhance the efforts of all

community agencies in addressing sexual violence. Once your tribal government has strong laws in

place, this publication will help you create polii@nd protocols for your law enforcement agency to

enforce your laws.

Tribal Prosecutor Protocol Resource: Sexual Assault

ThisguideforN> FGAyYy 3 2NI NBGAaAy3d GNROIFT LINRPAaSOdzi2NRA LINE
model sexual assault protogas a tool for improving the prosecution of sexual assault crimes. Holding

offenders accountable for their actions is a key part oking your community safe. This publication is
RS&AAIAYSR (2 KStLI @82dzNJ LINPASOdzi2NRa 2FFAOS SyadaNB
focuses on the development of an internal protocol for tribal prosecution. A prosecutor protocol can

enhance the efforts of all community agencies in addressing sexual violence.

Tribal Sexual Assault Response Team (SART) Resource

This guide for development of a Sexual Assault &espTeam (SART) in tribal communities is a guide to
creating cohesive policies between tribal agencies. Victims of sexual assault deserve a coordinated,
comprehensive response from a variety of community agencies. This SART resource provides a starting
point for developing victincentered SART teams in your community.

Tribal Judges Sexual Assault Bench Book and Bench Card

This guide is a resource for tribal judges vilear sexual assault cases in tribal court. It provides
background information on important sexual assault and jurisdictional issues, as well as providing
guidance on handling key issues at various stages of a sexual assault criminal trial.
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SECTI ON 1
BACKGROUND I NFORMATI ON

American Indians andlaskaNatives (Al/AN)are victims of violence to a greater extent than
any other ethnicityMore thanfour in fiveAl/ANwomen (84.3 percent) have experienced
violence in their lifetime. This includes

56.1 percent who have experienced sexual violence

55.5 percent who have expenced physical violence by an intimate parther

48.8 percent who have experienced stalkiagd

66.4 percent who have experienced psychological aggression by an intimate partner.

= =4 =4 4

Overall, more than 1.5 millioAl/ANwomen have experienced violencetheir lifetime !

More thanone in threeAl/ANwomen (39.8 percent) have experienced violence in the past
year. This includes

14.4 percent who have experienced sexual violence

8.6 percent who have experienced physical violence by an intimate partner

11.6 percent who have experienced stalkiagd

25.5 percent who have experienced psychological aggression by an intimate partner.

= =4 =4 4

Overall, more than 730,008I/ANwomen have experienced violence in the past year.

More thanfour in fiveAl/ANmen (81.6 prcent) have experienced violence in their lifetime.
This includes

27.5 percent who have experienced sexual violence

43.2 percent who have experienced physical violence by an intimate partner
18.6 percent who have experienced stalkiagd

73.0 perent who have experienced psychological @ggion by an intimate partner.

= =4 =4 4

Overall, more than 1.4 millioAl/ANmen have experienced violence in their lifetirhe.

More thanone in threeAl/ANmen (34.6 percent) have experienced violence in the past year.

! Andre B. Rosay, PhBRational Institues of Justice Research Report: Violence Against American Indian and Alaska
Native Women and Me(May 2016).

2 Ibid.

3 Ibid.
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This includes

9.9 percent who have experienced sexual violence

5.6 percent who have experienced physical violence by an intimate partner
3.8 percent who have experienced stalkiagd

27.3 percent who have experienced psychological aggression byiraata partner.

= =4 =4 A

Overall, more than 595,008I/ANmen have experienced violence in the past year.

The statistics demonstrate that AI/AN women are far more likely to be victims of sexual assault
and stalking than AI/AN men. However, the number of AI/AN mkea have experienced
sexual assatibnd stalking are significant.

All governments should be very comoed aboutthe violence facing Nativeand tibal
governments across the United States are creating programs to improve response to violent
crime. As gvereign governments, Native Natiooanassert concurrent criminal jurisdiction in
manycases. Tribal criminal laws are, with a few limited exceptions, a prerequisite for
intervention by tribal criminal justice agencies, including law enforcement and putses. This
resource focuses on developing or revising tribal laws to maximize the sovereignty of Native
Nations inresponding tasexual violence and stalkingluch has been done on the issue of
domestic violence, but that is addresbin other TLPI resaues?®

There is a close la&tionship between stalkinggexual assauland murder Thirty-one percent of
female victims ofntimate-partner stalking indicate that they have been selkassaulted by
their stalker®

1 76 percentof intimate partner femicié victims have been stalked liyeir intimate
partner,
1 89percentof femicide victims who had been physically assaulted had also been stalked
in the twelve months before their murder
1 79percentof abused femicide victims reported being stalked during traes period
that they were abusedand
1 54percentof femicide victims reported stalking to police before they were killed by
their stalkers’

4 1bid.

5 SeeTribal Legal Code Resource: ImpletenTLOA Enhanced Sentencing and VAWA Enhanced Jurisaliction
Tribal Legal Code Resource Domestic Violence &aasther resources

6 Patricia Tjaden and Nancy Thoenytesll Report of the Prevalence, Incidence and Consequences of Violence
Against WomenNational Institute of Juike and the Centers for Disease Control and Prevention (1998).

7 Stalking Fact Sheg$talking Resource Centéne National Center for Victims 6fime (January 2015).
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This section of the resource provides kgmund information ordeveloping criminal code
related to sexual assaudind stalkingas well as information on how best to use this resource.

1 Chapter 1dntroduction to the Resour@provides information on how to use the
resource in youcommunity in the review of your I G A @& @lating to sexual
assault and stalkindt provides some suggestions on organizing a team to review and
revise your laws.

1 Chapter 2dnformation to Considérprovidesimportant information on rapistsas well
as some important common problems with tribal sexusdault laws, which often model
older Westerncriminal laws.

1 Chapter 3¢Criminal Jurisdictighprovides an overiew of criminal jurisdiction in Indian
country, a well as discussing important federal laws that relate to sexual assault and
stalking. Both concurrent federal and concurrent state jurisdiction are addressed. This
chapter takes on the workbook style, providiegamples of tribal codes, commentary
and exercises/questions to discuss with the code development team.
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CHAPTER 1
| NTRODUCTI ON TO THE RESOURC

Thisresource guidevas developed to provide starting point for drafting or revisingibal
criminallaws on sexual assawlhd stalkinglt is writtenwith a philosophy that tribal laws
shouldreflect tribal vdues.In addition, writing a tribal law usually requires careful
consideration of how state and/or federal laws might apply in the commuftis resource
guideincludes sample language adicission questionghat are designed to help tribal
community memberslecide on the best laws for thesommunity.The sample laws may not be
appropriate for every communitgind are provided as examples only.

Hyperlinksare provided in the texto laws, codesandpublications that appear online. They are
current as of August 20160 accessing an online version of this resource aids in further
research.

The main goal of this resource guide is to ofigggestions on how tribakiminallaws can be
drafted ina way that provides safety and suppéot adultsurvivors of sexual assaalhd
stalking

Developing a statutory response to child sexual abuse cases is beyond the scope of this
resource guideChild sexual abuse cases require separate statutory attemfiar a variety of
important reasons.



What This Resource Guide Can Do

This resourcguide isdesignedor nonattorneys It assumes thatribal governmentslready
have theability to draft their ownlaws Tribal beliefs, cultures, and language alreadyuite
good words about protectipwomen and childrerilribal leaders and community membense
usually the best people to det# what is needed in the lawaitorneys can be important to the
process, buare not always requiredHowever, final review by aattorney is recommended.

We encourage/ou to create a work grouf discuss the ideas in this guide and depea plan

for moving forwardBringing a facilitator who is experienced in sekaasaultand stalkindaws

can be helpfulThe facilitator can helmove discussions forward, establish plans for action, and
provide overall structure to the process.

Point of DiscussioniVhat questions should our community a®k

Comprehensiveriminallawsare often viewed as such because they answer six important types
of questions:

WHOis the lawdesigied to protect?

WHATKind of behavior is the lawesigned to address?
WHERHoes the court have authoritlp asserturisdiction?
WHENhas a crime been committéd

WHYis this law important®hy does thisaw exist?
HOWis the statute enforced?

o0k wnNE

Answering these six questis helpshuild strong tribal laws that addresafety and
accountability.

What This Resource Guide Cannat D

This resource guide cannot teach about the dynamics of sexual aasdwdtilking The

exercises and language assume that you have a basic understanding of theseltsmeso

not havetrainingin the dynamics of sexual assaaittd stalkingwe stongly encourage you to
contact one of the tribal coalitions to end domesticleimce and sexual assault. A listing of
these organizations appearsonther G A2y I f LYRAISyYy2dza 22YSyQa

A Few Words of Caution

Protocol development (how the systems in your conmitygrespond to sexual assaualhd
stalkingcases) is a separate but critical discussidns resource guide is not a replacement for
training or protocol deelopment.lt is very importanthat all people who come into contact

Chapterl: Introductionto the Resource 6
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with survivors of sexual aaslt and stalkingeceive specific training and education the
appropriate responses to victimBven the best law in the world is not effectif@eople do
not understand it and support it.

This resource guide is natmodel code. Your tribal communitythe lest judge of what

languageworks best for your peopleThere are advantages and disadvantageseudain kinds

of legal languageand not every tribal government has the same needs or resouvbest

importantly, the sampldanguage in thisguidey 2 G ySOSaal NAf & O2yairaidSy
culture and traditional practiced he exerciseand discussion questiorase provided tahelp

you design a code that fits your community

How Should We iceed?

You should consider different ideas beforekimay a final decision about how to use this
resource guideSome Native Nationsayspendseveral days a row working through the
guestions and exercise®thers mayhire a facilitatorto help organize meetings and community
forums You may want to conder creating a community team to tackle the issue over a longer
period of time There are many waye develop a code that meets the eds and customs of
your tribe.You should develop a pldhat is consistent with your needs, goadsdresources

Keepin mind thatthis resource guide providesvary
broad overview of important points agriminallaw. It Poirt of Discussion:
does not include every detailed legal issse,you Create a realistic timeline
probablyneed to do additional resealncto develop
more detailedaws.

1 Consider the resources in your
community, including:

.. . . How large is our tribal nation?
Writing a tribal code can soetimes be a very long How many people will be

process. Beealisticaboutthe time needed to involved in writing the code?
complete this processMaking decisions about how to| T Do we have a budget for
respond tosexual assault anstalkingis important training and/or facilitators?
Take the time to do the job rightekeping in mind that

you need to listen to may different opinions.

= =
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A Note on Terminology

Tribal governments use a variety of terms to describe their laws, inclstibgtes ordinances
andcodes Generally, the terntoderefers to an organized listing of all laws for a given subject
matter, while a specific subsection may be entitledtatute or ordinance In this resource

guide the terms will be used interchangeally order to be relevant to a wide variety of
audiences.

When using this guide and throughatire . . .

. . . Point of Discussin:
draftingprocess, it is a gal idea to keep at leds Englishlanguageand tribal law
one dictionary by your sid&Ve recommend using
one or moreof the following: 1 How many people in our community

speak your traditional language?

1 A general dictionary, such derriam- 1 Does English always reflect our tribal

2 S 6 a (distnday community values accurately?
1 A law dictionary, such asf | C)l Qa [ 1 Aretherelegal terms in our traditional

Dictionary language that might be important to usg
T A law dctionary fornonlawyers, such as in your tribal laws?

LawDictionary for NorLawyerdoy Daniel

Oran

This resource guidalsoincludes a glossary.

Chapterl: Introductionto the Resource 8



WhatIsIncluded in This Resource?

There ardive main sectiongo this guide

[I.
V.

V.

Background Information

Criminal Sexual Assault Statute

Evidence in Sexual Assault Cases

Criminal Stalkingaws

Protection Ordergor Sexual Assault and Stalking Survivors

Section ktarts with an overview with statistical information and then movestioer
background information ichapters 1through 3.

T

T

Chapter Iprovides information on what is included in this resource and how best to use
the resource guide.

Chapter 2 offers inormation on rapist@as well as some comon problems to look for in
tribal sexual assault codes.

Chapter Jprovides a helpful review of criminal jurisdiction in Indian country considering
both Public Law 280 (PL 280) and #®in 280 Nations. The chaptdso discusses

important federal laws that may impact sexual assault and stalking cases in Indian
country.

Section Iktarts with an overview anthen focuses on the criminal sexual assault statiate
chapters 4 through6.

T
T

T

Chapter 4concentrateson defining sexual assauttt a criminal statute

Chapter Kiscussesexual assault by a spouse or intimate partner. This chapter touches
on specifidederallaws swch asViolence Against Women A8AWA 2013 and its

impact on tribal laws.

Chapter &ocuses orsanctiongn criminal sexual assault statutes

Section llprovides important information on evidence particularly relevant torénal sexual
assault cases irhapters 7through9.

)l
)l
T

Chapter 7addresses rape shield laws.
Chapter &iscusesthe victimadvocate privilege.

Chapter Focuses on the admissibility of tie S ¥ S y Rrlonbad@eéts in a sexual
assault trial.
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Section I\&tarts with an overview focriminal stalking laws and then moves ittelpful
information in chapterd.0through 12 on stalkingcriminal statutes

1 Chapter 1(provides background information on stalking,limting the technology that
maybe used to stalk.

1 Chapter 11discussed the specifics of a criminal stalking statute.

1 Chapter 1Focuses on sanctions griminalstalking cases.

Section \provides an important discussion on cmibtection orders for sexual assault and
stalking victims in Chapter 13. It also discusses the ramifications of Special Domestic Violence
CriminalJurisdictionSDVCJ)

Each chapter except thetnoductory chaptesare divided intdfour parts.

Overview

Tribal Code Examples
Tribal Code Commentary
Exercises

P wnpe

Theoverviewintroducesyou to thechapter. Readinghe overview should give yduasic
background on the issue.

Thetribal code examplegprovidelanguagerom existingcodes.Whenever possible, we have
included laws that otheNative Nationsiave written to address sexual assanitstalking

After tribal code exampledribal code @mmentaryis provided.This commentary is designed
to helpyou mnsider thevariety of possibilities when constructing statutory language.

Theexercises are probably the most important part of this resource guitlbey are designed
to help you think abouéind discusghe important issues and selettie words that willfit your
community.

There are several ways tse the exercise€onsider having each member write answers to the
exercises separately, and then come togethed share your individuanswers as a group.

You may also choose to go through the exercisesttay. A facilitator may be helpful in this
process.

At the closing of each of the fiveectiors additional resourcesare provided.This is a list of
books, articles, and websites that you can use for further research.

Chapterl: Introductionto the Resource 10



Who Should Write the Lawa

We encouageyou tothink broadlyabout the community members who may have information
that will help draft good lawsT he following is a checklist of people/agencies tinaty beuseful
in drafting codes but each community is different.

¢ Survivors of sexual assaahd stalkingand their advocates

¢ Tribal prosecutors

¢ Tribal court personnel

¢ Tribal law enforcemeritribal probation/parole

¢ Elders

¢ Family servicdsocial ervices Point of Discussion:

¢ Medical_ personnel What are the benefits of using a team
¢ Corrections approach?

¢ Defense attorneys

¢ Traditional healerspiritual leaders Writing a law is not the only benefit of
¢ Child potective ®rvicesindian Child working with a multidisciplinary team.
Welfare Act (CWA workers Other possibilities include:

¢ Housing athority 1 Educating more community members
¢ School system about sexual assault/stag;

¢ Youth ouncil 1 Sharing ownership of the problem and
¢ Legal @ responsibility to solve it; and

¢ Casindtribal businesses 1 Communicating about tribal values.

¢ Others

Chapterl: Introduction to the Resource 11



TenTips forWorking as a Team

Writing or revising a tribal lawsually does not happequickly or easilyCodewriting involves a
great deal otime, effort, and cooperatioriThere is no oné NJA @dy to g¢esearch and draft
laws.Thefollowingtips come fromsuccessful effortsf other tribal nations.

1. The primary work should be done bygar o u probdemsolvers ”
The effort will not succeed if it simply becomes a process of fipgeting and blaming
others for weaknesses in the curreail. The best lawsre developed one step at a timay
a group that is committed to brainstorming anelviewing mssible solutions to problems.

2. There should be equal representation from various tribal agencies and advocacy
programs
Equalrepresentationis important. Tie code-developmentprocess is not théproperty€ of
any one agency or group

3. The workshould be completed in aetting of mutual respect.
The setting shouldda safe environment in which the group carare, learn, and explore.
It is okay to acknowledge differences of opinion, but not in a sty@cal or judgmental
manner.The safey ofwomen must be respected.

4. The agenda should be focused upon areas of mutual concern or shared interest
Try tofocuson areas of common intereshstead of differences. A shared visiora dzOK | & d |
al FS 02 Yeanhdagdtelcénfidénce and trust

5. The partcipants should be willing to examine not just the way things are but also to
explore ways of improving the laws
All participants must be willing to explore new ways to help make sure that women are
safe.However, different people may have f@ifent ideasListen to and learn froreach
other.

6. The participants should be willing to be creative and persistent
To be successful, yonust be willingo be creative and persistenthe process will
undoubtedly have frustrations and difficult times.K A y'{ d¢he zé& A R S

7. The participants should be willing to share the burden
The participants must also be willing to shareéhe burdenof the procesdy sharing
resources, trainingtechnical assistance, atichited available fundingMake an effort to
alternatelocations of meetings and focus groups.
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8. All agencies should be allowed input into draft statutes prior to finalization
All tribal agencies involved should have a chance to review the draft laws before they are
completed Becausesach agency will have follow the law, they need to know what is
going to be proposed.

9. Consider traditionalculturally appropriate strategies.
In some cultures, it is important to share and provide food for participants. You will be
spendinga great deabf time together, so mak sure everyone is comfortabl@?lease note
that there are substantial restrictions on the use of federal grant funds for food. The safest
practice is to usaongrant funds for food. If you are considering using federal grant funds,
be sure to check witlgour grant manager.)

10. Expect to spena great deabf time working together
It cannot be stressed enough that this is a lengthy project, buttbaeis well worth the
effort. Your ooperation in creating these new lawsll help protect thewomen and
families in your community.
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Sexual Assaulind StalkingCode Devel opment Dos and Do

Selet codedevelopment members with ~ Selectcode-development members based

various viewpointsvho have only on their position within the tribal
demonstrated interest, expertise, or judicial system or elsewhere
experience in addressing the safety of

women

Incorporate the perspective of survivors (¢ Disregard the importance of traditional
sexual assault and stalking beliefs and customary law.

Procead in phases witlsettime frames, Devote resources to drafting before
including a study phase in which issues ¢ consensus is reached concerning priority
identified before drafting recommended issues and recommendations

provisions

Design a proces$at invites broaebased Be discouraged bglack of participation or
participation in identifying issues and lack of progress
making recommendations

Assign manageable tasks to team Delay too long before dividing the work o
members or subcommittees to be the committee into tasks that can be
accomplished within established time accomplished within the time frames
frames established

Emphasize creative solutions to Emphasize jurisdictioméimitations

jurisdictional issues that avoid
compromising the safety of women

Emphasize perseto-person Seek to address difficult issues solely
communication and education to address through largescale change in the law or
difficult issues. legal system.
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BeforeYou Begin. . .

As you sit down together to begthe process of developingexual assaulind/or stalking
statutesfor your tribe, keepyour main goal in
mind.

Point of Discussion:

. o i ?
You slould review your constitution and What Is our goal?

bylaws or other foundational legal documents.
Additionally, it is important to understandne
federal ard/or state laws that impact your
tribe. Review VAWAthe Indian Civil Rights Act
(ICRA)and other federal lawaimed at

Consider writing down your ultimate
goal and reviewing it at the beginning o
each meeting.

ExampleWrite laws that support the

_ safety of Native women and reflect our
protecting women. O2YYdzyAdeQa Odz Gdzl

It isalso important to evaluate theexual needs.

assaultand stalkingawsthat are already in
placein your communityBe sure to analyze
the strengths and weaknesses in any current sexual assault or stalkindgRiewmsw anyribal
court opinions your tribe has issued on sexual assault, stalking, and full faith and credit (for
both criminal and civil cases).

If appropriakt, you should review your traditions and stories, as well as your custeqarding
healing and justicel his research may be done by interviewing eldeithin your community
In addition, you can also consult anthropological documentation about yde, thistorical
records, or otheNative Nationghat share

similar cultural or linguistic ties. Point of Discussion:

What documents should we review?

Keep in mind that crimes against women may
be located in different plags throughout the Consider creating a binder for all team

tribal coda check the criminal, civil, and members that includes:

family laws. * Tribal constitution and/obylaws;
* Current tribal laws;

Many times, ebsting tribal laws may have * Tradition, custom, and stories (if

originated in the laws from another tribe or appropriate); and

* Copies of any tribal court opinions your
tribe has issued on sexual, stalking, and
full faith and credit for both criminal and
civil cases.

from a city, state, or county. Take the time to
go through a review of your current laws to:

1 Evaluate them for relevance to your
particular community and situatign
1 Analyze how theydwve been working
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1 Discuss the weaknessesd
1 Determine if they represent how your tribe wants to respond to sexual assault and
stalking.

Be prepared to remove or edit entire sections as necessary.
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CHAPTER 2
| NFORMATI ON TO CONSI DER

Facts about Rapists

Most rapes are not committed by strangerSeventyseven percent of all rapes are committed

by someone who knows the victim (an acquaintarfd@)hen you review your Natidba f | ¢ a =
think about the behavior you are trying to stop. Many times, we have beegranomed to

believe that rape is something that happens when a stranger attacks a woman and uses a great
deal of violence. The reality is different.

David Lisak, Pha leading researcher in the area of acquaintance rapists, has found that
acquaintance rajgsts fit the following patterng?

A. Rapists who attack acquaintances usually plan their crimes in advance.

N

1 They trick their victims into places where the

will be alone in a room, car, or private area. Point of Discussion:

1 They often give their victims alcohol and/or Examples taConsider
drugs or they target women who have Forcing gerson to have sex is always
already used alcohol and/or drugs. wrong. Some examples of situations th{

 Like other kinds of criminals, rapists are very] may constitute sexual assault are when
good at picking out vulnerable women: person:
women who are least likely to fight, scream, | 1 does not agree to have sex

and report the crime once it has been f has been drinking excessively or
committed. using drugs
1 is unconscious;
B. Rapistsvho attack acquaintances do not always | 1 is disablecand unable taassent as a

result;
sk TN AR (G2 ate a
is threatened including verbal

use a great deal of physical violence. q
1 They may threaten the victim with violence. l
GOEFYLX SY aLF &2dz Rg| [hreatsandior L 4
581G 22dz dzZIDE O 1 is physically forced.

1 They may scare their victims into not telling
lyedo2Red O9ERNHN BayY2 a2 F82085tf o0StASHS & 2dzs:

8 Bureau of Justice Statistics (1997).

9 David Lisak, PhD, is an associate professor of psychology at the University of Massachusetts Boston and a leading
expert on the behavior of men who commit sexual assault.

10 David LisakThe Rape Fact Shd@tarch 2002).
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gAft t2aS @2dzNJ {ARaADPED
1 ¢KSe dzadzftte R2y Qi ySSR I 4SILRyod ¢KSe& Oly
down their victims. Victims often say they were terrified.

When you write your tribal sexfia & & dzf G €t 6% @2dz 6l yd G2 O2yaAa
G RS T Sy atkeFoloévingbdx fr examples.
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Corroboration Requirement

Older AngleAmerican laws looked very suspiciously at the complaining witness (victim) of
sexual assauliMany triballaws were modeled after these lawBhese special laws allowed the
judge to tell the jury that there needs to be evidence of the assault beyond the statement of
the victim(corroborating evidence)Vhen you review your current laws if you identify a
corroboration requirement consider removing it. Other crimes do not have this corroboration
requirement.Most experts say that these laws were based on the belief that women lie about
rape. There are tribal governments that still retain this type of law.

Point of Discussion: Corroboration requirements

The following passage represents a corroboration requirement specific to sexua
assall.

Whenever appropriate in any prosecution before a jury regarding
a sexual offense in this Code, the jury shall be instructed to
evaluate the testimony of a victim or complaining witness with
special care in view of the emotional involvement of the wime
and the difficulty of determining the truth with respect to alleged
sexual activities carried out in private, when such are not
otherwise corroborated.

This type of law may allow a judge to instruct a jury to view vigtitness testimony
inasexualasl dzf G OFaS gA0GK &a{1SLWAOAAY GKI

¢CKS F2ft26Ay3 Aa | fF¢g O2y FANNAY I {H
required.

[ 2NNR 0 2NJ) GA2Y 2 Fhe#estindny of vcting riee€d indt be2 y &
corroboratedin prosecutions under any section of the criminal sexual conduct co
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Prompt Complaint

lf2y3 gAGK GKS ARSI GKIFG ¢62YSy ( Swidiicadlawsdaf A S¢
said that women should report the crime immediately after it happens. As most advocates

know, most victim®f sexual assaulvait several days (or wés or years) before they tell

anyone what happened.

It is always easier for a prosecutor to make a case if the crime is reported right away. Prompt
reporting is helpful in the conviction of all crimes. Many sexual assault victims, however, are
unable to cane forward until they have eskdished a strong support system, so requiring
reporting within a short timdrame allows rapists to escape consequené&sview your current
law to see if there is a prompt complaint requirement that needs removal.

Point of Discussion: Prompt complaint

The following passage represents a restrictive prompt complaint
requirement. No prosecution may be instituted or maintained for
rape, deviant sexal contact or sexual assault unless the alleged
offense was brought to the notice of the tribal police department or
other law enforcement official or agenayithin thirty (30) days after

its occurrence except when the alleged victim is less than sixteen
(16) years of age or otherwise incompetent to make complaint at the
expiration of the thirty (30) day period. . . .
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High Ba for Proving Rape: Strict Force Requirement

Older sexual assault laws may require a certain level of physical injury in order to prove rape. A
statute may include language requiring that there be proof that force was used, or death or
serious bodily injoy threatened, and that the victim believed the thredthen this is theonly
definition of sexual assault, it eliminates the possibility of holding most rapists accountable
Most victims of sexual assault do not have physical injuriBgview your currentaw to ensure

that you do not have barriers that prevent inappropriate sexual touching and rape without
physical injury from being punished.

Point of Discussion: High bar
The following passages represent specific thresholds for sexual assault crimes.

(1) A person commits the offise of sexual assault knowingly making sexual
contact with another without consent.
OHU G2 AGK2dzi O2yaSyazé¢é Ia dzaSR Ay G¢
(a) The victim isompelled to submit by forceagainsthimself, herself, or
another, or,
(b) As used in subsection @} U = (fKESr me&BLY G
The infliction, attemped infliction, or threatenednfliction of bodily injury
or the commission of a forcible felony by the offender.

Another example of a statutory threshold requirement:

A person who engages in a sexualhaith another, or who causes another to engag
in a sexual act, is guilty of rape if:

(a) The defendant compels the other person to suldwgitorce or by any

threat that would render a person ofeasonable firmness incapable of

resisting . . .
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CHAPBER
CRI MIJNUARU SDI CTI ON

Jurisdictionrefersto the powerof a government to regulate conduct and to erde those
regulations through a court system. Jurisdiction is generally tied to territory and the power of a
government over its territory. This is particularly true in criminal jurisdiction, at least for the
federal and state governments. The federal atate government possess the ability to
prosecute an offender if any significant element of a crime occurred within the territory of that
government. This territorial approach is not, however, the approach used with respect to
criminal jurisdiction in In@in country. Instead, a series of statutes and court decision have
RSOf I NBR (KFG F GNRoFE 3F2FSNYYSyiQa ONRYAY! f
on the identity of the people involved in the crime (both the victim and the perpetratod, a

not only on the place where the conduct occurréddowever, location is also an important

factor: whether a crime took place inside or outside of Indian country or on fee or trust land
(e.g, in Washingtora (i | ép&ofad PL 28Qurisdiction).

From theperspectiveof a Native Nationtribal jurisdiction is basedpon sovereigntyan
independent, inherent power by which a tribe can govern itself. Tribal jurisdiction has been
negatively impacted by federal lanldowever, tribal governments still have tpewer to
address sexual violen@and stalkingn many circumstances.

Point of Discussion: Tribal inherent authority

Tribal authority to prosecute crimes committed by Indians has not been eliminated by fedgral
law.

An important basic philosophy to rememhsrlif a tribal government power has not been
specifically taken away by federal lavhen that power still exists because the tribal
government is a sovereign authority.

Thisresource guiddocuses on criminal jurisdictiomut does discuss civil sexuabaultand
stalkingprotection orders in Chaptet3: dProtection Orders for Sexual Assault and Stalking
Survivors

Criminal jurisdiction refers to the power of a court to prosecute a crime. If a person is found

11 See General Guide to Criminal Jurisdiction in Indian Country (including cHatp):ééevww.tribal -
institute.org/lists/jurisdiction.htm accessed March 16, 2016.
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guilty of a crime, the penalty may be incaration. The state, tribe, or United States is the party
prosecuting a criminal proceeding or action.

Civil jurisdiction generally refers to the power of a court to haralesuits or actions between

two private persons or parties. In sexual assaalll $alkingcases, a victim may bring a civil
action by petitioning for a protection order against her offender or suing the offender for
damagesChapterl3in this resourcaliscussesexual assaulind stalkingprotection orderslf

you are interested in daltoping or strengthening tribal laws @omestic violencerotection
orders, please refer to the websifgibal Protection Order Resourc2sNJ ¢dornelsti@ a

violence publicatiopA VictimCentered Approach to Domestic Violence Against Native Women:
Resource Guide for Drafting or Revising Tribal Laws Against Domestic Violence

Reviewpart 5 of the resource mentionedh the preceding textor information about civil
jurisdiction, protection orders, and full faith and credtuch of this informationsrelevant to
developing civil protection order statutes for victims of sexual assault and/or stalking.

Tribal jurisdiction lawseed to address three important areas in order for a court to have the
power to act.

1. Personal Jurisdiction
Power of a court over a specific person

2. Territorial Jurisdiction
Power of a court to hear a case that occurs within a specific area af land

3. Subjet Matter Jurisdiction
Power of a court to deal with the general subject involved in the action.

It is rare to have a jurisdiction law that is specific to a certain crime (like sexual assault).
CKSNEF2NBES @&2dz gAff 0S NS @isdicioh Wvaif el dxidd) td NRA 6 SQa
decide if they need revisien

Criminal jurisdiction is a critical part of the right of sgtivernance. It refers to the right of
Native Nationgo protect their people from criminal behavior. Holding perpetrators
accauntable can include fines, jail/prison time, probation, restitution, and other sanctions.
tribal communities, cminal jurisdiction igimited by federal law. It is important to understand
these limits when drafting tribal jurisdiction statutes. Trigavernments maghooseto assert
their maximum rights in regard to criminal prosecution.
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Two Important Limitationsto Criminal Jurisdiction

First, he U.S. Supreme Court decisidhphart v. Suguamish limits the ability of Native
Nationsto criminallypunish nonindians.Therefore, tribal governments cannot criminally
prosecutea sexoffenderg K2 A a y2 0 O2 yheWdReSchSgRinstWoighinet y & £
Reauthorizatiorof 2013has modified this slightly, opening up the possibility thbkeast some
non-Indian offendersnay be punished in tribal court¥his could includeex and stalking
offendersin certain situationsThis is discussed later in this chapter in the section: Important
Federal Lawand Crimego Consider and in Chapter &exual Assault: Spouse, Intimate
Partner, or Dating Partnerand in Chapter 13¥Protection Orders for Sexual Assault and
Stalking Swivorsg

Second|CRA?limits aNative Natio®2&d F oA f AG& (2 Ay OupnloNdaiirS T2 NJ
jail and/or a $5,000 fine unless certain conditions are met. If a person isctedf more than

one crime €.g.,domestic violence and kidnapping), federal law allows up to one year for each
offense.TheTribal Law and Order Act of 20(lLOAamended ICR, thus increasing tribal

court authority to incarcerate for up to three years and/or fine up to $15,000 for one off&hse.
However, if a tribal court orders incarceration for more than one year, it must

1 Provide licensed legal counsel for an indigent ddéert at tribal expense (The defense
attorney must be licensed to practice law by a tribe, state, or federal government in a
manner that ensures professional competence and responsibility.);

1 Ensure that tribal court judges are law trained and licensed;

9 Pudish criminal laws, rules of evidence, and procedure; and

! Maintain an audio or video record of the criminal trial.

Incarceration for more than a year also requires that the defendant either was previously
convicted of the crime or that the crime is oneathwould carry a penalty of more than a year if
prosecuted in a state or federal court. The TLOA also allows for the defendant to be convicted
of more than one offense at a time, allowing incarceration for up to nine Yé#@RA does not
limit other formsof sanctions including restitution, banishment, and probation.

12435 U.S. 191 (1978).
1325 U.S.C. §8301-03.
1425 .S.C. § 1302.

1525 U.S.C. § 1302(b), (c).
1625 U.S.C. § 1301(a)7D.
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Important FederalLaws andQrimes to Consider

The United Statebas jurisdiction in Indian country when it comes to federal crimes that apply
throughout the United States. There are a numbéfederal crimes that significantly impact

sexual violence. Among these importamimes isdlomestic assault by a habitual offendér

The law makes it a federal crime when any person, who prasiouslyconvicted of at least

two domestic violenceype of offenses in tribal, state, or federal court, commits domestic

assault in Indian country. The previous offenses need to qualify under federal law as assault,

sexual abuse, an offense undehapter 11048 or a violent felony against a spouse or intimate

LI NOHYSNX® | O2y@AOQlA2Yy a | aKFoAldzadt 2FFSYRSN.
up to five yearsandthat could be increased to ten years if there is serious bodily injury.

l RRAGAZ2YIEf@Z | ydzYoSNI 2F ! o{d I{dGd2NySeQa 277
prosecutors allowing tribal prosecutors to use federal authority to prosecutelndians for

federal crimes in federal court. The tribal prosecutors are appointed Special Assistant U.S.

attorneys (SAUSAS) to prosecute minor crimes and crimes not subject to tribal authority such as
non-Indian domestic violence. The appointment of Indian couS®JSASs encouraged under

the TLOA® and thishas been a significant tool to hold offenders accountable since the passage

of TLOA.

The TLOA also enhances the Special Lawdemi@nt Commissions that allow the deputization
of tribal police officers to enforce federal laws in Indian country. Tribal law enforcement with
the special commissions may arrest Aowlians on federal crimes. The Bureau of Indian Affairs
(BIA) has the dghority to issue the Special Law Enforcement Commissions. Memorandums of
understanding are required to guarantee that the tribal officers are treated as federal offfcers.

VAWA enacted in 1994nd amended in 1996, 200R006,and 2013 has a number of geeral
crimes that give the United States jurisdiction in Indian country as well as OtBeterritories.
Interstate domesticviolence?! interstate galking?2 andinterstateviolation of aprotection

order?® apply to all persons who cross state or tribal boundaries to commit or attempt to
commit domestic violence, sig or violate a protection order. Domestic violence, stalking, and
protection orders are defined in the statutes.

1718 U.S.C. § 117.

18 Chapter 110 offense®fer to 18 USC 2252260A.

19 Tribal Law and Order Act, Public Law-211 (2010).

20 25 J.S.C. 8804 (Pub. L. No. 16379); 25 C.F.R2 and TLOAPub.L.No.111-211).
2118 U.S.C. § 2261.

2218 U.S.C. § 2261A.

2318 U.S.C. § 2262.
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Firearms Laws

Additionally, theU.S. irearms law$* are of great importance tthe eliminationand

prosecutionof sexualviolence in Indian countrfRossession of a firearm or ammunition by

Indians or noAindians may also constitute a crime separate from the sexual assault. Under

federal law it is a crime for certain enumerated pans to possess any firearms or

ammunition?®/ 2 Y @A O A 2y dzy RrBhibited poSsésSer FHRISINdzE S&H Ay TSR
carry a maximum penalty of up to ten years of incarceration.

Some exmples of persons who are prohibited possessors under federal law include:

1 Convicted felons and persons under indictment for felonies

1 Persons subject to qualifying orders of protection with an exemption for official use by
law enforcement officers

1 Personsvho have been convicted of misdemeanor crimes of domestic violence with no
exemption for law enforcement officers

1 Persons who have been dishonorably discharged from the military

1 Fugitives from justigeand

1 Persons who have previously been committed tmental institution by court ordef®

It is also important to remember that possession of a firearm or weapon during the commission
of the crime of sexual assault can result in enhanced or additional criminal perfalties.

Persons subject to a qualifying peation order are prohibited from possessing firearms under
federal law with some exceptions and those convicted of a misdemeanor crime of domestic
violence are prohibited from possession with no exceptions under federaflavgualifying
protection orderunder the federal statute is one in which a respondent/defendant has had
notice and an opportunity to respond. The order could be issued in either a criminal or civil
action provided the following criteria are met.

The oder must restrain a person from

1 Harmassing, stalking, or threatening an intimate partner of the person, or a child of the
person or of the intimate partner, or
1 Engaging in other conduct that would place an intimate partner in reasonable fear of

2418 U.S.C.§ 921 etge
2518 U.S.C. § 922(g)9).
2618 U.S.C. § 922(g)9).
2718 U.S.C. § 924.
2818 U.S.C. § 922(g).
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bodily injury to the partner or child.
A qualifing order also must includsther:

1 Afinding that the person subject to the order represents a credible threat to the
physical safety of an intimate partner or chidd,

1 An explicit prohibition against the use, attempted use, or threatened use of plysica
force against an intimate partner or child that would reasonably be expected to cause
bodily injury?®

This federal statute would apply to the sexual assault protection orders only against an intimate
partner2° Intimate partneris defined as aurrent orformer spouse, cgparent, or one who
cohabits or has cohabited with the subject of the protection ortler

It is good practice foa drafting committee taonsider how the tribal and federatatutes
intersect Ensuring that Native victims receive maximprotection through federal and state,
as well as tribglustice systemsequires careful consideration both of the tribal statutes and of
the forms developed fotribal protection orders.

VAWA Enhanced Jurisdiction

Thefragmented and complex jurisdictiohsystem impacting Native Nations makes it

particularly difficult to address domestic violence committed against Native women by non
Native men3? The federal prohibition restrictinative Nationgrom prosecuting nofindians

meant thatNative Nationsvere unable to prosecute noindians for domestic violence, even

when it occurred on the reservation. States were unable to prosecute (except in PL 280 and
similarly situated states) because the victim was Native, and federal prosecutors were generally
uninterested in such cases unless serious injury or death occurred.

¢tKSaS NBadNAROGA2ya Ifaz2z AYLIOGSR GKS GNRo6SQa
violation of those orders. Most protection orders are issued by civil courts, but are enforced (at
least in states) through the criminal justice process. The federal prohibition restridétige

Nationsfrom prosecuting noindians meant thalNative Nationsvere limited to imposing civil

2918 U.S.C. § 922(d)(8).

30 Many sexual assault protection orders are designed for nonintimate partners or those victims that do not qualify

for a domestic vitence protection order due to the relationship with the perpetrator.

3118 U.S.C. 8 921(a)(32)

32 According to the Bureau of Justice Statistics, U.S. Department of Justice, Office of Justice Program, at least 70
percent of the violent victimizations expenieed by American Indians are committed by persons not of the same

NI OS® [ 6 NByOS DNEB SAfErBdn didns/aRd JriieS @S fzNE YV dzi B X ®Wwdza G A OS { Gk
Department of Justice Offcof Justice Programs, February 1999.
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sanctions on no#indian who violate protections orders.

Congres enacted VAWA 2013 in part to address this problem. VAWA 2013 recognized the
ability of Native Nationgo prosecute noAndiars who commit domestic violence in Indian
country. VAWA 2013 refers to this 8®VCand sets out a series of requirememisiICRAhat
Native Nationsnust satisfy if they want to exercise this recognized autholgtive Nations
that opt into this jurisdiction by meeting the reqements of the law may prosecute non
Indians for three categees of crimes domestic violence, dating violencand violations of
protections ordersBecausesome sexual violence and stalking intersects these crimes, it is
important to understandSDVCibr the purposes of code development in these areas of tribal
law. For a full discussion on code development and implementation of TLOA and VAWA 2013,
refer to the TLPfesourceTribal Laws Implementing TLOA Enhanced Sentencing and VAWA
Enhanced Jurisdictiqfrebruary 2015, updated February 2016
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Concurrent Federal Jurisdiction

Concurrent jurisdictiomneans that more than one government can take action. In most cases
of sexualssault, your tribe shares criminal jurisdiction with eittte federal (U.S.)

government or the statgovernment.Federal (U.S.) courts have concurrent jurisdiction over
violent cases under thBlajor Crimes AéE (MCA) in many tribal communities. The MCA
currently refers to the following crimes:

Murder

Manslaughter

Kidnapping

Maiming

Felonies under chapter 109A (includes sex crimes)
Incest

Assault with intent to commit murder

Assault witha dangerous weapon

Assault resulting in serious bodily injury

Assault of a person under the age of sixteen
Felony child abuse or neglect

Arson

Burglary

Robbery

Felonies under 661 (stealing property worth more than $1,000)

= =4 =4 4 -5 -4 4 5 5 -5 -4 -4 -5 2 -9

Point of Discussion: What is thadtory of sexual assault within the MCA?

* Rape (unlike domestic violence, stalking, and most other criminal offenses) was one of the
original seven major crimes in MCA in 1885.

*  For the next one hundred years, most federal officials interpreted MCA/eg dhe federal
government exclusive federal jurisdiction for rape/sexual assault.

* Many tribal codes have never included rape because the Department of Interior (throuph
the BIA) refused to approve tribal rape laws.

Additionally, through theGeneral Crimes Aét criminal jurisdiction over general federal

3318 U.S.C. §1153.
3418 U.S.C. §1152.
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offenses is extended to Indian country when the offenses are between Indians arddians.
NonIndians could be prosecuted by the fedegovernment for crimes against Indians under
this law for general federal crimes. This law also incorporateg\#fsimilative Crimes Agétthe
federal law that allows for the use of state lavinere there is no federal crime. The General
Crimes Act does not extend to Indian against Indian crimes or Indian agairkidian crimes

if the tribe already prosecuted the offense or a treaty stipulated that the power to prosecute
members was exclusilsereserved to the tribe.

It should also be noted that, absent treaty provisions to the contrary, the state would have
criminal jurisdiction of a noindian versus noindian crime in Indian countrsp.

Point of Discussion: Double jeopardy?

If the state orfederal government prosecutes a person for sexual assault, this does not
eliminate the ability of the tribe to prosecute. Because a tribe is considered to be an
independent sovereign, the laws against double jeopardy do not &pply.

Example

Joe, a Native an, commits a sex offense on the reservation. The federal government files
charges against him in federal court undé€A The tribal prosecutor files separate charges |n
tribal court under the tribal sexual assault criminal statute. In this case, there co
theoretically be two trials. (However, it will likely be important for the federal prosecutor ar{d
the tribal prosecutor to coordinate their efforts.)

%18 U.S.C. §13.
36 SeeUnited States v. McBratneg04 U.S. 621 (1882)ndDraper v. United Stated64 U.S. 240 (1896).
37 United States v. Wheeled35 U.S. 313 (1978).
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Criminal Jurisdiction on Reservations Not Affected By280/State Jurisdiction

Indian Status

Type ofCrime
Major Crime
(as defined byCA

All Other Crimes

Indian perpetrator,
Indian victim*

Federal (undeMCA and
tribal jurisdiction

Tribaljurisdiction

Indian perpetrator,
non-Indian victim**

Federal (undeMCA and
tribal jurisdiction

Federal (undeGeneral
Crimes Actandtribal
jurisdiction

Non-Indian perpetrator,
Indian victim

Federajurisdiction(under
General Crimes Adty

Federal (under Gemal
Crimes Actjurisdictiort**

Non-Indian perpetrator,

Statejurisdiction

Statejurisdiction

non-Indian victim

* If the offense is listed iMCA there is federal jurisdiction, exdive of the state, butot the tribe. If the listed
offense is not otherwise defined and punished by federal law applicable in the special maritime and territorial
jurisdicton of the United States, state law is used in federal courts. See section 1153(b). If not IME4 the
tribal jurisdiction is exclusive.

** |f listed in MCA there is federal jurisdiction, exclusive of the state, but probably not of the tribee lligted
offense is not otherwise defined and punished by federal law applicable in the special maritime and territorial
jurisdiction of the United States, state law is used in federal courts. If not listd A there is federal

jurisdiction, exclusivef the state, but not of the tribe, under the General Crimes Act. If the offense is not defined
and punished by a statute applicable within the special maritime and territorial jurisdiction of the United States,
state law is used in federal courts underl&.C. 83.The United States can prosecute an Indian for aM&@A
crime, provided the tribe has not prosecuted.

*** Tribal jurisdiction for crimes undevAWA 2013 Title IX, when the trihas opted in t&SDVCJ
Note: There is federal jurisdiction indian country for crimes of general applicability.
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Concurrent State Jurisdiction: Public Law 280

In 1953 the U.S. Congress passed attetsubstantially affectedraminal jurisdiction in Indian
country. PL280*8 transferred federal jurisdiction over crimes occurring in Indian country to
certain states. Six states (California, Minnesota, Nebraska, Oregon, and Wisconsin with certain
exempted reservations and then Alaska upon statehood) wereireduo accept the transfer

of jurisdiction. The other states were given the option of asserting jurisdiction.

Dissatisfaction with PL 280 has led to the partial omréitocessionreturn of jurisdiction from

the state to the federal government) diirty-onereservations once covered by PL 2B0.

addition, concerns that some states and local governments were not addressing crimes on
reservations in PL 280 states, led to an amendment to PL 280 in Section 221 8 ThOA.

amendment allows tribal govements in PL 280 states to request that the federal government

exercise concurrent jurisdiction over reservation crimes. This is different than retrocession as

the state continues to have jurisdiction as well. The requests require approval by the U.S.

Attorney General. Somidative Nationdave submitted requests to thd.S Attorney General

FYR GKS 2KAGS 9INIK bliA2y Q& NBIljdzSad 61 & | LILIN.

Crimes of general applicability apply to all of Indian country. The specific crimes mentioned in
the previous sectiorentitled Important Federal Laws and Crimes to Congielating to
domestic violence and firearms, also apply to Indian country in PL 280 states.

If you are on a reservation in which the state still exercises full criminal jurisdiction Bhder
280 (or similar acts such as those affecting Kansas and New York), tHehaleng chart
would apply.

%818 U.S.C. §1162.

3925 U.S.C81321(a)(2)

40 Seehttps://ww w.justice.gov/opa/pr/unitedstatesacceptconcurrentjurisdiction-overwhite-earth-reservation
minnesotg accessed 10/7/2016.
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Criminal Jurisdictiorior Statesand ReservationdNhere PL280Applies

Indian Status

Type of Crime
Major Crime
(as defined byviICA

All Other Crims

Indian perpetrator,
Indian victint

Stateandtribal jurisdiction

Stateandtribal jurisdiction

Indian perpetrator,
non-Indian victint

Stateandtribal jurisdiction

Stateandtribal jurisdiction

Non-Indian perpetrator,
Indian victinf

Statejurisdictiort*

Statejurisdictiort*

Non-Indian perpetrator,
non-Indian victim

Statejurisdiction

Statejurisdiction

*Under TLOA, a tribal government may requiesteral concurrent over crimes in PL 280 states, subject to

approval of thelJ.S Attorney General.

Note: There is federal jurisdiction in Indian country for crimes of general applicability

** Tribal jurisdiction for crimes under VAWA Title IX, when a tribe has optedSDWCJ
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Tribal Code Examples

Native Nations with Concurrent Federal Jurisdiction

Poarch Band of Creek Indians

(Current as of March 2016)

Tribal Constitution

ARTICLE HF TERRITORY AND AUTHORITE@FHERNMENT

Section 1- Territory

The jurisdiction of the Poarch Band of Creek Indians shall extend to all lands now held
in the name of the Band or which hereafter may be acquired for or by and held in the
name of the Poarch Band of Creek Indians.

Sedion 2. - Authority

The authority of the government established by this Constitution shall extend over all
persons and property now or hereafter included within the jurisdiction of the Poarch
Band of Creek Indians, except and only as limited by this @ditst and the Laws of
0KS | YAGSR {1 GSad ¢KS I20SNYyYSyild aklhff
freedom of worship, conscience, speech, press, assembly and association, and other
rights enumerated by Federal Law

Poarch Bank of Creek Indians
(Curent as of March 2016)
Tribal Ordinances

Title 4: Jurisdiction

Section 41-1 Omitted
Sec. 41-2 - Personal JurisdictioaA-Criminal
The Tribal Court shall have criminal jurisdiction over the person as follows:

a) All enrolled Tribal Members, or other federally recognized Indians for any
violation of a criminal offense contained in the Tribal Criminal Coadeeer
ordinance of the Poarch Band of Creek Indians when the criminal offense is
alleged to have occurred on or within the Reservation or within the territorial
jurisdiction of the Poarch Band of Creek Indians;

b) All enrolled Tribal Members, or other fedgdly recognized Indians who
commit a criminal offense as set out in the Tribal Criminal Code or other
ordinance of the Poarch Band of Creek Indians, by their own conduct or the
conduct of another for which they are legally accountable if:

(1) The conduobccurs either wholly or partially on or within the Reservation
or territorial jurisdiction of the Poarch Band of Creek Indians;

(2) The conduct which occurs outside the Reservation or territorial
jurisdiction of the Poarch Band of Creek Indians cong#an attempt,
solicitation, or conspiracy to commit an offense within the Reservation or
territorial jurisdiction of the Poarch Band of Creek Indians and an act in
furtherance of theattempt or conspiracy occurs within the Reservation or
territorial jurisdiction of the Poarch Band of Creek Indians; or
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(3) The conduct which occurs within the Reservation or territorial jurisdiction of the
Poarch Band of Creek Indians constitutes an attempt, solicitation, or conspiracy to
commit in another jurisdiction an f#nse prohibited by the Tribal Criminal Code or
other ordinance of the Poarch Band of Creek Indians and is also prohibited by the
other jurisdiction
Sec. 41-3 Omitted
Sec. 41-4 - Subject Matter Jurisdiction
a) The Tribal Court shall have subject matteigdiction over all civil actions in
which the Tribal Court has jurisdiction over the person or property; or
b) The Tribal Court shall have jurisdiction over all criminal matters alleged to be
committed by Tribal Members, or members of other federally recoeghi
Tribes within the Reservation and jurisdiction of the Tribal Court.
Sec. 41-5 - Original and Exclusive Jurisdiction
a) The Tribal Court shall have original and exclusive jurisdiction over all civil
matters within the jurisdiction of the Tribal Court.
b) The Tribal Court shall have original and exclusive jurisdiction over all criminal
offenses committed within the territorial jurisdiction of the Poarch Band of
Creek Indians by enrolled members of the Poarch Band of Creek Indians or
other federally recognid Indians, except to the extent that the Major
Crimes Act or other federal laws provide for criminal jurisdiction on Indian
reservations or within the territorial jurisdiction of Indian tribes, and in that
event, the jurisdiction shall be concurrent withe United States
Government. The State of Alabama shall have no jurisdiction, criminal, or
civil, within the Reservation or territorial jurisdiction of the Poarch Band of
Creek Indians, and there shall be no concurrent jurisdiction with the State of
Alabama with respect to the jurisdiction of the Poarch Band of Creek Indians
for civil or criminal matters, unless and only to the extent that approval has
been given for the same by the Tribal Council.

Constitution of the White Mountain Apache Tribe

of the Fort Apache Indian Reservation of Arizona

(Current as of March 2016)

ARTICLE-ITERRITORY & JURISDICTION

Section 1. TerritoryThe authority of the white Mountain Apache Tribe, of Arizona,
shdl extend to all of the territory within the exterior boundaries of the Fort Apache
Indian Reservation as established by the Act of Congress, June 7, 1897, and to such
other lands as the United States may acquire for the benefit of the Tribe, or which the
Tribe may acquire for itself. The territory of the White Mountain Apache Tribe shall
include, to the fullest extent possible under Federal law, all lands, property, airspace,
surface rights, subsurface rights, other natural resources and any interesinhere
tenements hereditaments, all water rights and all accretions, which are either now or
in the future owned by the Tribe or owned by the United States for the benefit of the
Tribe or for individual tribal members, notwithstanding the issuance of any-afyh

way.

Section 2. Jurisdiction. The White Mountain Apache Tribe shall have jurisdiction over
all persons, subjects, property and all activities occurring within the boundaries of the
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reservation or on other lands within its territory as defined by thiticle. Nothing in

this Article shall be construed to limit the ability of the Tribe to exercise its jurisdiction
within or without its territory based upon Federal law or upon its inherent
sovereignty as an Indian Tribe.

White Mountain Apache Criminal Code
Sec. 1.2 Jurisdiction (Effective Aug. 2014)

The White Mountain Apache Tribe has original and absolute jurisdiction on any basis
consistent with its soveignty, constitution and laws to prosecute any person for acts
covered under this code, except as may be expressly limited by the laws of the United
States. This jurisdiction is not affected by, nor shall it be deemed to preclude, any
federal prosecution.

Native Nations with Concurrent State Jurisdiction

The Constitution of the White Earth Nation
(Current as of March 2016)
CHAPTER 1: TERRITORY AND JURISDICTIO

The White Earth Natioshall have jurisdiction over citizens, residents, visitors,

altruistic relations, and the whole of the land, including transfers, conferrals, and
acquisitions of land in futurity, water, wild rice, public and private property, right of
way, airspace, minais, natural resources, parks, and any other environmental

estates or territories designated by and located within the boundaries of the White
Earth Reservation, as established and described in the Treaty of March 19, 1867, and
over the reserved rights wiin the ceded waterways and territories of the Treaty of
1855.

White Earth Band of Chippewa Judicial Code
(Current as of March 2016)

Title 1: Courts

Ch. 2: Jurisdiction,

Section 1 White EarthBand Tribal Court Jurisdiction.

The jurisdiction of the Tribal Court shall extend to:
(a) All actions arising under the White Earth Band Conservation Code, and to all
persons alleged to have violated provisions of the Code, provided tkeaid¢tion
or violation occurs within the boundaries of the White Earth Reservation,
including all lands, islands, waters, roads and bridges or any interests therein,
whether trust or nontrust status and notwithstanding the issuance of any patent
or right-of-way, within the boundaries of the Reservation.
(b) All actions arising under the Codes, Laws, and Ordinances of the White Earth
Band of Chippewa, and to all persons alleged to have violated provisions of those
Ordinances, provided that the action or lation occurs within the boundaries of
the White Earth Reservation, including all lands, islands, waters or any interest

Chapter3: Criminal Jurisdiction 37



http://www.wmat.nsn.us/Legal/Criminal%20Code%20-%20080614%20-%20IN%20EFFECT.pdf
http://www.d.umn.edu/~umdais/images/WECONSTITUTION.pdf
https://whiteearth.com/data/upfiles/files/JudicialCode.pdf

therein hereafter added to the Reservation. Hereinafter, reference to
GwSaSNBIGA2y e aKlff AyOf dzRSparhgtaph. f | Y R&
(c) The White Earth Band of Chippewa Tribal Court shall have jurisdiction over all
Band members, and over all persons whose actions involve or affect the White
Earth Band of Chippewa or its members, and over persons who enter into
consensuatelationships with the Band or its members through commercial
dealings, contracts, leases, or ott@rangements. For the purposes of this Code,
GLISNE2Y ¢ akKkff YSFEy €t yIFddzaNFf LISNA2
partnerships, trusts, trust funds, publor private organizations, or any business
entity of whatever kind, whether members or nanembers of the White Earth

Band of Chippewa.

(d) The White Earth Band of Chippewa Tribal Court shall have criminal jurisdiction
over all persons who violate anymhcodes, laws or ordinances provided that

such violation occurs within the boundaries of the White Earth Reservation,
including all lands, islands, waters or any interest therein hereafter added to the
Reservation.

(e) All civil causes of action arisiigcommon law including, without limitation,

all contract claims (whether the contract at issue is written or oral or existing at
law), all tort claims (regardless of the nature), all property claims (regardless of
nature), all insurance claims, and allioks based on commercial dealings with

the Band, its agencies, sw@@ntities, and corporations chartered pursuant to its

laws, and all nuisance claims. The Court shall have original jurisdiction whether
the common law cause of action is one which has bexfindd by the Tribal

Council as Band common law, or is one which exists at common law in another
jurisdiction and which is brought before the Tribal Court based upon reference to
0KS ¢ 2F GKIFIG 20KSNJ 2dzZNAaRAOQGKZY D C
shall mean the body of those principles and rules of action relating to the
government and security of persons and property, which derive their authority
solely from usages and customs, or from the judgments and decrees of courts
recognizing and affirmig such usages and customs, and is generally distinguished
from statutory law.

(f) The Court shall have jurisdiction over any and all matters upon the adoption by
the White Earth Tribal Council of an appropriate code. This shall include but not
be limitedto codes concerning domestic relations, juvenile matters and child
protection. Upon the adoption of such a code by the White Earth Tribal Council
no further action shall be needed to empower the tribal court to hear cases
pursuant to such codes.

(g) Othe actions arising under the laws of the White Earth Band of Chippewa, as
provided in those laws.

(h) The jurisdiction invoked by this Code over any person, cause of action, or
subject shall be concurrent with any valid jurisdiction over the same of theso

of the United States, any state, or any political subdivision thereof; provided,
however, this Code does not recognize, grant, or cede jurisdiction to any other
political or governmental entity in which jurisdiction does not otherwise exist in
law.

(i) The Court shall have jurisdiction to interpret all provisions of the Minnesota
Chippewa Tribal Constitution and all other organic documents which pertain to
the governing authority of the White Earth Band of Chippewa.
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Section 2. No Acceptance of Stalarisdiction.

Nothing in this Code shall be deemed to constitute acceptance of or deference to the
jurisdiction of the State of Minnesota over any civil or civil regulatory matter or crime
associated thereto, where such jurisdiction does not otherwisstex

The Constitution of the H&hunk Nation
ARTICLE-ITERRITORY AND JURISDICTION

Section 1 Territory.

The territory of the He&Chunk Nation shalhclude all lands held by the Nation or the
People, or by the United States for the benefit of the Nation or the People, and any
additional lands acquired by the Nation or by the United States for the benefit of the
Nation or the People, including but natiited to air, water, surface, subsurface,
natural resources and any interest therein, notwithstanding the issuance of any
patent or rightof-way in fee or otherwise, by the governments of the United States
or the HeChunk Nation, existing or in the future

Section 2. Jurisdiction.

The jurisdiction of the H&€hunk Nation shall extend to all territory set forth in
Section 1 of this Article and to any and all persons or activities therein, based upon
the inherent sovereign authority of the Nation and the Pleopr upon Federal law.

Ho-Chunk Nation Code

Title 1, HeChunk Nation Judiciary Establishment and Organization Act

(Amended April 2015)

Section 4. JurisdictionTheHo-Chunk Judiciary shall exercise jurisdiction over all
matters with the power and authority of the HGhunk Nation including controversies
arising out of the Constitution of the Hohunk Nation; laws, statutes, ordinances,
resolutions, and codes enactéy the Legislature; and such other matters arising
under enactments of the Legislature or the customs and traditions of th€ok
Nation. The jurisdiction extends over the Nation and its territory, persons who enter
its territory, its members, and perss who interact with the Nation or its members
wherever found.
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Native Nations with Enhanced Jurisdiction Under VAWA 2013

Pascua Yaqui Tribal Code

TITLE 3 COURTS AND RULES OF COURT

PART + COURTS.

CHAPTER1-JURISDICTION

Section 20 Jurisdiction (3 PYTC-§-20)

Except where limited by Federal Law or Pascua Yaqui Law, the jurisdiction of the
Pascua Yaqui Tribal Courts shall extend to:

All persons natural and legal of any kind; and to

All subject matters which, now and in the future, are permitted to be within the
jurisdiction of any Tribal Court of any Indian tribe recognized by the United
States of America.

Tulalip Tribal Cod¢Curent through February 7, 2015)

Title IV. YOUTH, ELDERS AND FAMILY

Chapter 4.25. Domestic Violence

4.25.030 General Jurisdiction

Jurisdiction over domestic drfamily violence matters shall be in accordance
with TTC Title 2. In addition, the Tulalip Tribal Court shall retain jurisdiction over
members of federally recognized Indian tribes and any violations of Orders of
Protection entered pursuant to this Chaptehich are alleged to have occurred
outside of the boundaries of the Tulalip Indian Reservation where such orders
are entitled to recognition outside reservation boundaries as a matter of full
faith and credit.

Tulalip Tribal CodéCurrent through Februgy 7, 2015)

Title IV. YOUTH, ELDERS AND FAMILY

Chapter 4.25. Domestic Violence

4.25.040 Special Domestic Violence Criminal Jurisdiction

(1) The Tulalip Tribeshe5 6 &8 SESNOA&aSE a{ LISOALT 52V
WAzZNA ARAOQOGA2Yé & | aLI NIAOALI GAy3I i
(2013), subject to applicable exceptions defined therein, in the Tulalip Tribes
Domestic Violence Court.

(2) In all proceedings in wbh the tribal court is exercising Special Domestic
Violence Criminal Jurisdiction as a participating tribe, all rights afforded by
Chapter 2.25 TTC shall apply and those enumerated in the Indian Civil Rights
Act, 25 U.S.C. 81302 to all defendants. Shthéde be any inconsistency
between Chapter 2.25 TTC and 25 U.S.C. 1302, those of 25 U.S.C. 1302 shall
apply.

(3) Every defendant has the privilege of the writ of habeas corpus to test the
legality of his or her detention by order of the Tulalip Tribes and may
petition the court to stay further detention pending the habeas proceeding.

(a) A court shall grant a stay if the court
(i) finds that there is a substantial likelihood that the habeas
corpus petition will be granted; and
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(i) after giving each alleged victim in theatter an opportunity to
be heard, finds by clear and convincing evidence that under
conditions imposed by the court, the petitioner is not likely to
flee or pose a danger to any person or the community if
released.

(4) The Tulalip Tribes hereby declares ite@&al Domestic Violence Criminal
Jurisdiction over any person only if he or she:
(a) Resides within the jurisdiction of the Tulalip Tribes; or
(b) Is employed within the jurisdiction area of the Tulalip Tribes, or;
(c) Is a spouse, intimate partner, or dating partrodr

(i) A member of the Tulalip Tribes; or,

(i) A member of another Indian Tribe who resides within the
jurisdiction of the Tulalip Tribes;

4.25.050 Special Jurisdiction; Criminal Conduct Applicable
The Tulalip Tribes exercises the special domestic violencenatijarisdiction of
a defendant for criminal conduct that falls into one or more of the following
categories:
(1) Domestic Violence and Dating Violenéa act of domestic violence or
dating violence that occurs within the jurisdiction of the Tulalip Tribes.
(2) Violations of Protection Order#An act that occurs within the jurisdiction of
the Tulalip Tribes, and:
a. Violates the portion of a protection order that:

i.  Prohibits or provides protection against violent or threatening
acts of harassment against, sexual wae against, contact or
communication with, or physical proximity to, the person
protected by the order.

ii. Was issued against the defendant

iii. Is enforceable by the Tulalip Tribes, and is consistent with 18
U.S.C. § 2265 (b).

Statutes of the Confederated Tribes of the Umatilla Indian Reservation

(As Amended through Resdion No. 14018 (March 24, 2014

Chapter 1. Definitions, Tribal Courts, Judges, Court Personnel and Attorneys

SECTION 1.QRJRISDICTION

(Section A. Omitted)

B. Criminal Jurisdiction over Noindian Domestic or Dating Violenc&he
Umatilla Tribal Court is vested with jurisdiction to enforce all provisions of
this Code against a ndndian who has committed an act of Dating Viaen
or Domestic Violence against an Indian victim within the Confederated
CNAROSEAQ LYRALFY OZrbgnindsisufficibhPtigshidRie#R (K S
Confederated Tribes.

1. A nonindian has sufficient ties to the Confederated Tribes for purposes of
jurisdiction if they:
a) NEBaARS Ay GUKS /2yFSRSNIGSR ¢NAO
b) F NB SYLX 28SR Ay G(GKS /2yFSRSNIGS
C) are a spouse, intimate partner, or dating partner of either:

Sa
R
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i a member of the Confederated Tribes, or
ii. anonmemberIndianwhoresla Ay GKS /2y FSRSNI
Indian country.
C. Criminal Jurisdiction Over Nemdian Protection Order ViolationsThe
Umatilla Tribal Court is vested with criminal jurisdiction to enforce all
provisions of this Code related to violations of protectioneagainst a
non-Indian that has sufficient ties to the Confederated Tribes as identified in
Section 1.02(B)(1), and who has violated a protection order within the
/| 2YFTSRSNI SR ¢NA0SaAaQ LYRAFY O2dzyiNE
Indian, and followig conditions are met:
1. The protection order was issued against the Andian,
2. The protection order is consistent wiit8 U.S.C. 2265)band
The violation relates to that portion of the giection order that provides
protection against violent or threatening acts or harassment against, sexual
violence against, contact or communication with, or physical proximity to, the
protected person.
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Tribal Code Commentary

Each of the examples comigem a general criminal jurisdiction law. These laws are not specific
to sexual assaultt is not common to have a separate law on sexual assault jurisdiction that
differs from general criminal jurisdiction.

Tribes with Concurrent Federal Jurisdiction

The Poarch Band of Creek Indians and the White Mountain Apache are examples of Native
Nations with concurrent federal jurisdiction. Frequently, as in these two examples, jurisdiction
is addressed in the Natiof¥sonstitution, as well as the tribal code. Tteeritory over which the
Nation asserts jurisdiction is generally describethe constitution, as it is address&aboth

the Poarch Ban@d constitution and White Mountain Apach@constitution.

The Poarch Bar@iconstitution provides broad authority oweall persons and property tin

the territorial jurisdiction except where limited by federal laWs tribal code provides a more
limiting jurisdiction, indicatingriminal jurisdiction over all enrolled tribal membesd
members of other federally regnized tribes. This is consistent with federal restrictions post
Olyphantand a Nation that has not opted into VAWA 2@18nhanced jurisdiction over nen
Indians in some situation§hePoarch Band of Creek Indi&kesv acknowledges shared
(concurrent) juisdiction with the federal government in dealing with crime$4@A(which
includes sexual assauti) other federal laws

The White Mountain Apacli&constitution acknowledges broad authority over all persons and
all activities within its territoryNothing in the constitution should be construed to limit the
ability the Nation to exercise its jurisdiction within or without its territory based upon federal
law or upon its inherent sovereigntyhe White Mountain Apache Criminal Code expresses the
tribe@sovereign right to prosecute criminal cases. It acknowledges limitadioris jurisdiction
due to U.S. lawgHowever,it states that the prosecution by the federal government of a crime
does not affecti K S b lcriming jirRdiction.

Tribes with Cokurrent State Jurisdiction

The White Earth Natid®@constitution, similar to the constitutiongn the examplesof Native
Nationgxonstitutionswith concurrent federal jurisdiction, provides a broad statement of
jurisdiction over people and property withthe boundaries of the reservation, as established
by the Treaty of 1867. Theurt has jurisdiction over all matters, upon adoption of an
appropriate code.

Chapter3: Criminal Jurisdiction 43



The White Earth Band of Chippewa Judicial Code acknowledges concurreinttjoriswvith a

state (Minnesota) or with the federal governmemdsit is currently a tribe affected bi?L280.It

also recently requested that the federal government also assist in prosecution under a special
agreement allowed undefLOAas it was dissatisfied with the effanade by the state. It
specifically states in its code thatothing in this code shall be deemed to constitute

acceptance of or deference to the jurisdiction of the State or MN, where such jurisdiction does
not otherwise exist

The HeChunk Nation desibes its territorial jurisdiction in its constitutigand in both the
constitution and its code it provides a broad description of the people over whom it may assert
jurisdiction, includingpersons who enter its territory, its members and persons wheract

with the Nation or its members wherever foudiribalcodes are not required to mention

federal or state lawsThe example from the HGhunkNationasserts its broad authority

without acknowledging other governments.

Tribes withEnhanced Jurisdiain under VAWA 2013

Several Native Nations have opted to enhance their criminal jurisdiction under VAWA 2013
which allows Native Nations to reestablish criminal jurisdiction overlndrans in a few
instances related to domestic violencehe resourceTribal Laws Implementing TLOA Enhanced
Sentencing and VAWA Enhanced Jurisdicpomvides the steps to take if a Nation is interested
in criminal jurisdiction over neindiansthrough SDVCJIhe examples in this section show
changes that were made in the jurisdictional code sewdiof the Pascua Yaqui Natiand the
Umatilla Nation. If there were limitations in the tribal constitutions preventing them from
prosecuting nodndians, a constitutional amendment was required in addition to the code
revisions Expanding jurisdiction to include SDVCJ requires many changes in tribal laws, not
simply the sections relating to jurisdiction.

The Pascua Yaqui Code now states that the N&i@@njurisdiction over all persons and all

ddzo 2SO0 YFGGOSNR LISNYAOGGSR G2 6S ¢6AGKAY (KS
code specifically describes criminal jurisdiction over Andian domestic violence or dating
violence, as it isutlined in Title IX of VAWA 2013 It also takes the language of criminal
jurisdiction over noAndians protection orderfom VAWA 2013.

411CRA was amended. See 25 U.S.C. §81304.
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Exercises

These exercises are designed to guidesiviewing and revising your tribafiminaljurisdiction
laws.

Stepl: Examine your current situation

Doesour constitution and tribal code already contain provisi@mmcerning criminal
jurisdiction?

___Yes (If yes, write the citatishere)

No

Does our constitution provide a broad definitionasfminal jurisdictionso that no amendment
to the constitution would be needed if federal laws continugg¢oognizgurisdiction over non
Indians?

Is your territorial jurisdiction aglquately defined?

Point of DiscussiorAre our criminal jurisdiction laws sufficient?
Are our laws broad enough to cover sexual assault and stalking crimes?

Do our laws address personal, territoriahdasubject matter jurisdiction?

Which government has ocurrent (shared) power to prosecute sexual assault cases that occur
in your tribal community?

___Federaly.S) government
___ State government undétL280

___ State government under another federal law

Point of Disassion: Concurrenurisdiction

Shouldour tribal law refer to or acknowledge the government that shares jurisdiction in sejual
assault cases?

(For PL 280 jurisdictionsjow would our community benefit or not benefit by having the
federal government (in addition to the state) assert concurremtinal jurisdiction through theg
TLOA? Is this something our tribal government should pursue?
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Is your Nation affected by PL 280 or another law that gives criminal authority to the state
government?

Yes

No

If your reservation is affected by PL 28@f{g jurisdiction), what is the citation (or rgference

YydzZYo SN F2NJ 6KS adFd5Qa ONAYAYIlIt a8EdzZf | aal dz
apply.)

To find thestate laws on sexual assault,[ t L Q & wilbliBkoyduioistate laws. State sexual

assault coalitions also frequently have links to or sections of their websites referenaing the
adldSQa aSEdzrt lLaaldZd tlFgao

Point of Discussion: State law

What are the most importantgrts of the state laws?

How does the state government defisexual abuser sexual assaukt
What is effective or positive about the state laws?

What is ineffective or negative about the laws?

Is the state law broad enough to convict rapists who use methodsexually assault
acquaintance (known) victims?

Are there parts of the state law you think would be effective in tribal courts and consistentjwith
your culture?

Point of Discussion: Federal law

If federal sexual abuse laws apply to your communitinkabout:

What are the most important parts of the federal laws?
How does the federal government defisexual abuse
What is effective or positive about the federal laws?
What is ineffective or negative about the laws?

Is the federal law broad enough tmnvict rapists who use methods to sexually assault
acquaintance (known) victims?

Are there parts of the federal law you think would be effective in tribal court and consisteng
with your culture?
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Step2: Discuss principle iovisions

Are you interested inmhancing your criminal jurisdiction through opting ir@®VC3If so,
refer to Tribal Laws Implementing TLOA Enhanced Sentencing and VAWA Enhanced Jurisdiction

List any prblems you see ithe jurisdictional provisions of your constitution or code and
discuss fully.

Step3: Capture key provisions
Use your answers to Steps 1 and Zapture key provisions of your code.

[Aad Fye LINRofSYa @&2dz &tiénal prowsions.2 dzNJ O2y & i A ( dzi A 2
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Additional Resources

Books

Sarah DeefThe Beginning and End of Rape: Confronting Sexual Violence in Native America
(University of Minnesota Pres2015).

Sarah Deer, Bonnie Clairmont, Carrie A. Mardeidl Maureen L. White Eagl®haing Our
Stories of Survival: Native Women Surviving VioléhitaMira Press2008).

Carrie EGarrowand Sarah Deeffribal Criminal Law and Procedufad ed. (AltaMira Press
2015.

Melissa L. Tatum, Miriam Jorgensen, Mary E. Guss, and Saralsaxuring Sovereignty:
Constitutions of Native Natior{s/niversity of California Los Angel@snerican Indian Studies
Center, 2014).

NellJessup Newtored., Cohe® Hamlbook of Federal Indian Law 20Egition(LexisNexis
2005).

Justin RRichlandand Sarh Deer,Introduction to Tribal Legal Studjieanded. (AltaMira Press
2010.
Reports and Resources

Special Domestic Violence Criminal Jurisdiction Pilot Project Rdptional Congress o
American Indians (June 2016).

Indian Law and Order Commissi@gnRoadmap for Making Native Am@&iSafer Report to the
President and Congress (May 2015).

General Guide to Criminal Jurisdiction in Indian Coyifitilyal Law and Policy Institute (2016)

Indian Country Jurisdictional Chafiepartment of Justic€014)

Indian Country Prosecution and InvestigatiddsS. Department of Justice (2014)

National Congress of American IndiaBpecial Domestic ViolenCeiminal JurisdictioRilot
Project ReportOcibber2015).

AndreRosayViolence Against American Indian and AlaSkdive Women and MerNational
Institute of Juste Research Report (May 2016).

Natalie Wilkins et alConnecting the Dots: Abverviewof the LinksamongMultiple Forms of
ViolenceCenters for Disease Control and Prevention and Prevention Institute (March 2016).

Maze of Injustice: The Failure to Protect Indigenous Women from Sexeaalc€iol the USA
Amnesty Internationaf2007).

Articles

AmyRadon dTribal Jurisdiction and Domestic Violence: The Need forlNgdian Accountability
on the Reservatiojg 37 Michigan Journal of Law Reform 1275 (2004).
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SECT2 ON
CRI MI NAL SEXUAL ASSAULT STA

Al/ANwomen are victims of sexual assault at a higher rate than any other popul@trenin
two AI/AN women experience sexual violence during thfgtime.*? In the last yead 4.4
percent of AI/AN women have experienced sexual violé¢dG@mne in four AI/AN men
experience sexual violence during their lifetififnly 16to 32 percentof rape victims report
the crime to law enforcement authoritie$.

Making sure that your tribal code defines sexual assantt stalkingascrimesis one way (but
not the only way¥or a Native Natiorio respond to sexual assault.

Point of DiscussioniVhy have aaw?

Why should we have tribal criminal laagainst sexual aault?

1. It sends a message that we do not acceptent and abusive behavior
2. It gives tribal law enforcement the power to arrest suspects.

3. It gives tribal prosecutors the power to prosecute suspects.
4

It gives tribal judges the power to punipkople who commit sexual assaahd stalking

Some tribes do have criminal laws against sexual assault. However, many of these tribal laws

were copied from state or federal statutes many years ago. States and the federal government

have significantly chahS R G KSANJ f | 6& { KENRPa@&IAKO K NG .31 f | Ay NBKF
Many tribes have not changed their sexual assiaws since they were enacted

Sexual assaults that occur on reservations are generally criminally prosecuted in federal court
unless crimmal jurisdiction has been transferred from the federal government to the state
under PL 280 or similar federal legislati§tdowever the tribe also has the power to prosecute
sexual assault casédn a PL 280 affected reservation, the state and tribe ltavneurrent

4256.1 percent experience sexual violence. Andre Rddalgence Against American Indian Women and Men,
National Institute of Justice Research Repdey 2016.

43 | bid.

4427 5 percent have experiead sexualiolence.lbid.

45 National Institute of Justicdhe Sexual Victimization of College Wonie$. Department of Justice (2000).

46 For more information concerning PL 280, see C. GoldBégting Tail Feathers: Tribal Survival and Public Law
280, UCLA American Indian Studies Center (1997); C. Goldberg and H. Valdez Sihghiitohaw 280 and Law
Enforcement in Indian Country: Research Prioiiiies NCJ 209839).S. Department of Justice, Office of Justice
Programs (2005); A. P. Melton and@ardner Public Law 280: Issues and Concerns for Victims of Crime in Indian
Country(2000). Available dittp://www.tribal -institute.org/articles/gardnerl.htmaccessed May 12, 291
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jurisdiction.If a reservation is not affected by PL 28Gsimilar lawsthen the federal
government and the tribe have concurrent jurisdiction.

This section focuses on the drafting of a criminal sexual assault law.

1 Chapter 4concentrates on definingexual assauin a criminal statute, which includes
definingconsentanda sexual act

1 Chapter Hiscusses sexual assault by a spouse or intimate partner. This chayptees
on specific federal laws such as VAWA 2013 and its impact on tribal laws.

1 Chapter Bocuses on sanctions in criminal sexual assault statutes.

Having a law is just the beginning. The ability to enforce ansegmuae is very importan
Cooperation and sharing information and evidence between jurisdictions is vital. Agreements
and protocols with other tribes, states, and the federal government are often necessary.

All federally recognized tribes have the righfpimsecute some sexual assault caseven if

they are not doing it right nowl he federal government has limited tribal sovereignty by
restricting who tribes can punish criminally and how much punishment they can impose. Tribes
cannot prosecute nondiars*’ Tribes cannot impose more than a epear sentence or a

$5,000 fine for each criminal violatidAunless they meet the requirements of TLOA. Even

then, tribes are limited in sentenajyto three years and/or $15,000, although they can stack up
to three offenses?® Yet, many tribes are enforcing criminal sexual assault laws and updating
sexual assault, stalking, and s#ffender registration laws. The limitations do not prevent the
tribe from taking action.

Point of Discussion: Limitations on prosecutions

Limitations on tribal criminal response:

1. Cannot prosecute neindiansunlessSDVCapplies
2. Cannot sentence to more than one year per offense and/or
$5,000 fine unless the tribe can meet the requirements of the TLOA.
3. Cannot sentence to more thahree years per offense, and/or $15,000 fine, even if tije

requirements of TLOA are met.

47 Oliphant v. Suguamish Indian Trje85 U.S. 191 (1978). Limited prosecution of-tratians for sexual assault

YIF® LISNNYVAGGSR AF GKS GNROS KFa GaLISOAlIf R2YSaGAO a2t S
48 |ndian Civil Rights Act, 25 U.S.C. § 1B803.

4 Under TLOA tribes can stack up to three offenses with a maximum penalty of three years for each offense.
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If a state or federal government is already prosecuting a person for sexual assault or stalking,
why should the tribe use its limited resources to prosecute the saffemder? There are many
possible reasons.

1 A federal or state prosecution may take a long time. The tribe may have the benefit of
being the first on the scene of a crime and the first to investigate and can act quickly.
Imagine the difficulty a victim hashen her rapist or stalker is freely moving about the
community sometimes for months and years, while cases are prepared.

T ¢KSNBE Yl & fta2z 0S OFENARIGA2yad 06S06SSy I (NR
federal/state law, which make a differencethre ability to prosecute a particular case.

1 If a particular stalking case does not rise to the level of MCA or one of the federal
stalking or cyberstalking statutes (these arecatied misdemeanor or noontact
stalking cases), then the tribe may havelesive jurisdiction.

1 The main reason to prosecute is that the victims are members of your tribal community,
and yourNation has a responsibility to protect them to the best of its ability.

1 The Nation may want to protect tribal sovereignty by using teewrereignty to the
maximumin orderto safeguard ititizens.
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Federal Criminal Sexual Assault Laws

Most tribes with criminal court systems have concurrent jurisdiction with the federal
government for sexual assault prosecuticA€onsequently, this seioh reviews the federal
law on sexual assault. It is important to understand the federal law, so that the tribe can
develop laws that are more effective and comprehensive. The federal laws use thedrual
abuserather thansexual assaulbr rape.

If your Nation is in a PL 280 state or otherwise has concurrent jurisdiction with a state, knowing
your state laws is an important first step in revising your tribal laMasglitionally, even if you

are a Nation with concurrent federal jurisdiction, but youizans frequently live, wortlor play
outside of your jurisdiction, it is well advised to be aware of the state laws.

Point of Discussion: Concurrent jurisdiction

What isconcurrent jurisdictio®

1. Concurrentneans at the same time.
2. Concurrent jurisdiion means that more than one sovereign government has power.
3. Concurrentloes not mean that the tribal power is any less important than the

federal/state power.

(ReviewChapter 3Criminal Jurisdictiahfor information on criminal jurisdiction.)

MCA* gives federal courts the jurisdiction to prosecute Indian suspects for rape occurring in
Indian country.

TheGeneral Crimes Agives federal courts authority to prosecute nbrdian suspects when
the victim is Indian.

Tribal sexual assault laws do not have to match the federal laws. Tribal laws may be stricter or
more comprehensivéhan feceral laws|t is important for Native Nations to understand the
federal laws so that the laws fit together to provide the maximum safety.

Both MCA and the General Crimes Act refer to the following federal stafiuiedaded inthe
appendiy:

U.S.C. Title8c¢ Crimes and Criminal Procedure

50 Tribes affected by PL 280 are much less likely to have contemporary criminal court systems.
51 Major Crimes Act, 18 U.S.C. § 1153.
52 General Crime#ct, 18 U.S.C. § 1152.
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Part Ic Crimes

Chapter 1094 Sexual Abuse

2241. Aggravated sexual abuse

2242. Sexual abuse

2243. Sexual abuse of a minor or ward
2244, Abusive sexual contact

2245. Offenses resulting in death
2246. Definitions for chapter

2247. Repeat offenders

The federal sexual assault laws distbg 8 K 6 S 6SSy aiGelLlSaé 2F aSEdz ¢
degree of force or threat of force.
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Fedeal law hasdur main categories of sexual assawdggravatedsexial abuse, sexual abuse,

sexual abuse of a minor or ward, and abusive sexual conduct.

Aggravated sexual abugg8 U.S.C. 8 22%is the most serious federal sex offense. This crime
carries a stutory maximum term of life imprisonment and a minimum of thirty years when a
child is involved.

1 Itis aggravated sexual abuse for a person to knowingly engage in a sexual act through
the use of force (violence) or threats of serious physical harm.

1 Itisaggravated sexual abuse to use other wgnther than forcefo commit a sexual
assault, such as administering by force, threat of foocevithout the knowledge or
permission of that person a drug, intoxicaat similar substancthat substantially
impairs the ability of the other to appraise or contnduct.

1 Any sexual act with a child under the age of twelve is aggravated sexual abuse. A child
under the age of twelve can never agrer consent to sexual behavior.

1 If a child is between the agestwfelve and fifteen, and the suspect is more than four
years older than the child, it is aggravated sexual abuse to use force, threats, or
drugs/dcohol to commit sexual assault and results in a minimum imprisonmethirdyf
years.

Sexual abuselB U.S.C.§2282 A4 O2yaARSNBR | afSaa aSNR2dzaé
l6dzaS® 0¢KAa R2Sa y24 YSIty GKFG GKS @GAOGAY R?2
carries a maximum term of twentyegrsof imprisonment.

1 Itis sexual abuse to cause someone to engage in a sexual act by threatening or placing
the other person in fear, but not fear of serious bodily injury, kidnapping, or death (as is
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required in aggravated sexual abuse).
1 Itis sexuahbuse when one engages in a sexual act with another who is incapable of
understanding the conduct or is physically incapable of declining participation.

The following information iseeded in order to determine whether to chargggravated sexual
abuse orsexual abuse under federal law.

T ¢KS @AOGAYQa &adlrdS 2F YAYR G GKS GAYS
harm);
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Types of unwanted acts that were committed (toiass classification);

Types of force or coercion used by the perpetrator; and

The ages of the victim and the perpetrator.

= =4 =4 4

Sexual abuse of a minar ward (18 U.S.C. 8§ 22)38nakes it illegdior anyone to engage in a
sexual act witha child between the ages of twelve and fifteen, if the person engaging is at least
four years olderThis does not require force or threat of force, as requiredggravated sexual
abuse Thefederal conviction caies a maximum penalty of fifteen years in prisbikewise, if
someone engages in a sexual act with another person who is in detention and under the
custodial authority of the person so engaging, it is sexual abuse of a ward.

Abusive sexual contadtl8 U.S.C. 8§ 223 another federal crime, but it does not require
sexual penetration. It includes intentional touching of the genitalia, anus, groin, breast, inner
thigh, or buttocks of any peos with intent to abuse, humiliate, harass, degrade, or arouse or
gratify the sexual desire of any persdithe victim is undetwelve years d age, the penalties
double
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CHAPTER 4
DEFI NI NG SEXUAL ASSAULT
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contact is defined by the laws of each jurisdiction. Many jurisdictions criminalize any
nonconsensual sexual contact that includes one or more of the following types of conduct:

f Contact, touching, or penetratioda ¥ | @A OUAY QA @dz G 2NJ G IAY
or foreign object.
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object.
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§ Contact or touchingof a®i A YQa oNBlFad o6& | FAYISNE KI yR:

It is important to remember that sexual assault need not include perafginal penetration.

Perpetrators of sexual assault often use foreign objects in the commission of the crime. Victims

of sexwal assault do not need to be unclotthduring the assault. Ovehe-clothes contact with

I GAOQGAYQAa OoNBlFadx GF3IAYyLFI 2N Fydza YIe Ffaz2 O
jurisdictions.

The trendhasbeen to define sexual violence as@sentbasedcrime as opposed to f@rce-
basedcrime.Many triballawshavebeen modeled afteplder federal statutes or older state
statutes and contain similar requirements of force, but do not contain other options that do not
require force. However, tribes aréncreasingly redefining sexual assault dack of consent

What is the meaning afonsen® In relation to sex, consent issually considered to ban
agreement that two people make if they want to have ddawever, criminasexual assault
statutes deine consent in a variety of ways, and how you define consent is an important
consideration in developing your criminal sexual assstalutes
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Point of Dscussion: Defining Consent Discussion Box
What is consent? Consider the following situations:

1 One person is unconscious, drunk, stoned, or sleeping;

1 One person is a boss, a police officer, a teacher, or a spiritual leader (or other person in
authority);

f hyS LISNER2Y R2SayQdzil Dyda Afa ayeeédayRBR dzaR

1 One person changes his or her mind and wants to stop; and/or

1 One person is too young to consent.
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Somelawsdefine consentusing words such aluntarilyor knowingly. OtherlawsR2 y Qi RS ¥
consentbut instead definenonconsensual sex
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The definition section of the sexual assault statute is a very important portion of the statute.
The definition of the crime lays the foundation for prosecution and sentencing
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Tribal Code Examples

The following tribalsexual assault laws are provided as illustrative examples

Fort Peck Tribal Code

Title 7—Criminal Offenses

Chapter 2. Crimes Against Persons
Subchapter C. Sexual Offenses

Sec. 220. RapgAmended 4/11/2012)

in a sexual act, is guilty of rape if:

A person who engages in a sexual act with another, or who causes another to engage

(a) The defendant compels the other person to submit by fordeyaany threat
that would render a person of reasonable firmness incapable of resisting; or
000 ¢KS RSTSYRIYy(l 2N az2yvySsS2yS StasSsz g4A
adzoadGlyidArftte AYLIFIANBR (GKS 23GKSNJ LISNA
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knowledge, intoxicants, drugs or another similar substance with intent to prevent
resistance; or
(c) The other person is unconscious; or
(d) The defendant knows that the other person submitseuese the other person
falsely supposes the defendant to be someone else;
(e) The other person is under 12 years of age; or
(f) The defendant knows that the other person suffers from a mental disease or
defect which renders that person incapable of urstanding the nature of
his/her conduct;
(g9) The other person is in official custody or otherwise detained in a hospital,
prison, or other similar institution and the defendant has supervisory or
disciplinary authority over the detained person.
(h) Senal act means:
(1) Contact between the penis and vulva or the penis and the anus, and for
purposes of this subparagraph contact involving the penis occurs upon
penetration, however, slight;
(2) Contact between the mouth and the penis, the mouth andvhiea, or
the mouth and the anus;
(3) The penetration, however slight, of the anal or genital opening of another
by a hand or finger or by any object, with an intent to abuse, humiliate,
harass, degrade, or arouse or gratify the sexual desire of arsppgor
(4) The intentional touching, not through the clothing, of the genitalia of
another person who has not attained the age of 16 years with an intent to
abuse, humiliate, harass, degrade, or arouse or gratify the sexual desire of
any person. Rape &felony.
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Hopi CodgEnacted 2/2012)

Title Ill. Criminal Code

Chapter 1. General Provisions

3.1.10 Definition of Terms

In this Code, unless the context or subject reatbtherwise requires:
(Sections omitted)

oc® G{SEdzt O2yil Oié¢ YSIya Fyé RANBOI
of any part of the genitals, anus or female breast by any part of the body or by any
object or causing a person to engage intsaontact with the intent to abuse,
humiliate, harass, degrade, arouse or gratify the sexual desire of any person.

Hopi CodgqEnacted 2/2012)
Title 11l. Criminal Code
Chapte 10. SEXUAL OFFENSES AND RELATED OFFENSES
3.10.2 SEXUAL ASSAULT.
A. A person who engages in sexual contact with another person, without his or
KSNJ O2yasSyisz Aa 3Jdzatide 2F || aSeEdz ¢
includes any of the following:
1. The victim is coerced by the immediate use or threatened use of force
against a person or property.
2. The victim is incapable of consent by reason of mental disorder, mental
defect, drugs, alcohol, sleep or any other similar impairment of cogretizh
such condition is known or should have reasonably been known to the

RSTSYRIyG® C2NJ LJdzNLI2asSa 2F (KAA adz 3

is unable to comprehend the distinctively sexual nature of the conduct or is
incapable of understanding @xercising the right to refuse to engage in the
conduct with another.

3. The victim is intentionally deceived as to the nature of the act.

4. The victim is intentionally deceived to erroneously believe that the person

is the victim's spouse.
B. A personwho engages in sexual acts or oral sexual acts with another person,
without his or her consent, is guilty of aggravated séxassault, a dangerous
offense.
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Tribal Code Commentary

The Fort Peck Tribal Code uses the teape, instead ofsexual assatl Sexual assault is more
O2YY2yf & dza SR digcomniphlyit®uyht tobd adbeoader Imgre inclusive term
However, the range of its applicatiatepends on how it is defined in the statutEhe statutory
definition is the most important aspecf the sexual assault codEort Peck definesapein its
statute as a sexual act with another who causes another to engage in a sexufl act

1 The other person is compelled thorce, or by threat of force; doy any threat that
would render a person of esonable firmness incapable of resisting; or

T ¢KS 20KSNJ LISNE2YQa LI26SNI (02 ILIIINIAaS 2N O2
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administering drugs, intoxicantsr another substance ith the intent to prevent
resistance; or

1 The other person is unconscious; or

1 The defendant knows the other person submits because the other person falsely
supposes the defendant to be someoelse; or

1 The other person is under twelve years of age; or

1 The efendant knows the other person suffers from a mental disease or defect which
renders that person incapable of understanding the nature of his or her conduct; or

1 The other person is in custody or otherwise detained in a hospital, prison, or other
similar hstitution and the defendant has supervisory or disciplinary authority over the
detained person.

The definitions ofapedescribe the situations the Fort Peck Nation where consent is not
freely given due to force or threats or those situationsvhichthe other person is not able to
consent because of age, mental capacity, or state of mind.

The definition osexual actncludes contact between a sex organ and a sex omganth,

hand, finger, or any objectvith an intent to abuse, humiliate, harass,giade or arouse or
gratify the sexual desire of any person. It could also be the intentional touching, not through
clothing, of another person who has not attained the age of sixteen years with an intent to
abuse, humiliate, harass, degrade or arousegratify the sexual desire of any person. Some
Nations might include intentional touching through clothing as a sexual act as well.

The Hoprode definesexual assaulis a person engaging in sexual contact with another
person without his or her conserfiexual contactmeans any touchindgondling, or
manipulatingany part of the genitals, anusr female breast by any part of the body or by any
object. Alack of consenincludes coercion by the immediate or threatened use of force against
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the person or prperty. It also could mean that the victim is incapable of consent due to a
mental defect, mental disorder, drugs, alcohol, sleapany other similar impairment of
cognition and such condition is reasonably known to the defendaattk of consertould aso
mean thatavictim is intentionally deceived as to the nature of the act or errongobslievel
that person to be hisr her spouse.
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Exercises

Step 1: Examinéhe Current Situation

T

If you currently have a criminal statute covering sexual assaudtp®, review the
definition of sexual assaulbr rape.

How does the current law defir@nsentor nonconsensual sexual contamtsimilar
terms?

Is the current laworced baseanly or does it have other alternatives?

Describe any shortcoming in the curtdaw. Use the examples earlier in the chapter to
determinewhether certain situationsre considered a sexual assault under your law.

| I S GKS O2yOdzNNByd 6adFiS 2N FSRSNI 0
examine its shortcomings.

Step2: Establish a Vision for the Future

T

How will you definesexual assautWhat should be required to prove that a sexual
assault happened?

What are the situations that indicate a lack of consddt®v does a person consent to
sexual activity?

How will you @fine consen®

Will you have dorcedbasedand aconsentbased crimef sexual assault®/hy or why
not?

If the victim does not have physical injuries, are there other ways to prove a crime was

committed?

Step 3: Drafting Law

Use your answers to Step 1 aBtep 2 to draft the key points for this section of your code.
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CHAPTER 5
SEXUAL ASSPSOAUSH, | NTI MATE PARTNER,

Most sexual assaults are perpetrated by someone known by the victim, often referred to as
acquaintance rape. A portion dfose acquaintance assaults are committed by intimate
partners, dating partnersand sometimes spouseBecausehere is federal law that specifically
addresses acts of violence by intimate partners, dating parfrard spouses in Indian country,
this chapter reviews the amendments to ICR&juiredby VAWA 2013 and provides a brief
overview of Special Domestic Violence Criminal JurisdiCBBrVYC3ver norindians,as it
relatesto sexual assault and stalking.

Before discussing SDVCJ, a brief discussiorarital immunity is addresseost nontribal
U.S governments did not traditionally recognize that a man could rape his wife (osife).
This means that a man forcing his wife (onvéfe) to have sex was not considered a crinmeo
matter how violent This was calletharital immunity.

Nearly all states and the District of Columbia have now eliminated total immunity (exception)
for sexual assault crimes for perpetrators who are married to the victim. Many tribal laws,
however, still retain this immunytprovisionlt is important that you review your current

statute to eliminate marital immunity.

Point of Discussion: Marital immunity
The following passages represent marital immunity statutory language.

GLG aKFftf 0SS dzyfl gFdahdwitbutA yiSyadA2y Il ffles &N
consent subject anothenot his/her spouseto any sexual
O2y il Ol & & ¢

(0p))
<,
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conduct between married persons . 7

These provisions mean that a prosecutor cannot take actithreificcused is married to the
victim.
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Special Domestic Violence Criminal Jurisdiction

{5/ W NBO23yAl Sa bl i4§AGS bindign®offiddders hofdrSak® y
and removes some restrictions imposed®lphant Statistics have indicatethat nortindians

are the primary perpetrators of crimes against Native women in both domestic violence and
sexual assaultf a Ndive Nation opts intdaDVCJ under VAN2013 it must adopthe
requirements of the act, which are more fully described in ThétesourceTribal Laws
Implementing TLOA Enhanced Sentencing and VAWA Enhanced Jurisdiction

If the Native Ndion elects to implementSDVCJ, it may exercise jurisdictiover a sexual
assault committed by a no#indian under certain circumstanasgcharging thesexual assault
under t h 8DVRastaiutejfrthie son-Indian has sufficient connection to the tribeby
either

1 Residing in Indian country of the participaitribe, or

1 Being employed in Indian country of the participating tribe, or

1 Being the spouse, intimate partner, or dating partner of a tribal member, or

1 Being the spouse, intimate partner, or dating partner of an Indian who resides in Indian
country of theparticipating tribe>3

The domestic violence offenses designated by VANXCdre defined inCRAasfollows:

1 DATING VIOLENCIhe termdating violenceneans violence committed by a person
whois or has been in a social relationship of a romantic or intimate nature with the
victim, as determined by the length of the relationship, the type of relationship, and the
frequency of the interaction between the persons involved in the relationship.

1 VIQLATION OF A PROTECTION QRDteRermprotection ordemeans any
temporary or permanent, civil or criminal order issued to prevent violent or threatening
acts or to prohibit contact, communication, or physical proximity to the interaction
between the persns involved in the relationship.

1 DOMESTIC VIOLENGmBe termdomestic violenceneans violence committed by a
current or former spouse or intimate partner of the victim, by a person with whom the
victim shares a chilsh common, by a person who is cohabiteg with or has
cohabitated with the victim as a spouse or intimate partner, or by a person similarly
situated to a spouse of the victim under the domestic
family-violence laws of an Indian tribe that has jurisdiction over the Indian country
where theviolence occur$? The violation must occur in Indian country of the

%325 U.S.C. § 1304b.4B
%425 U.S.C. § 1304(a)(2).
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participating natiore®

The definition ofdating violenceseems to eliminate hookups or casual sexual relationships.
Sexual assault and stalkingeacovered if the activity is withirthe definition of domestic
violence,meets the requirements oflating violence or violates a protection ordend is
committed by a nonindian with sufficient ties.The tribal statute regarding domestic violence
may include familial relationships that do not etehe federal definition of domestic violence
in VAWA 2013and tribes may need to create a definititimat is consistent with the federal
definition.

%525 U.S.C. § 1304(c)(2)(A).
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Tribal Code Examples

The following tribalsexual assault laws are provided as illustrative examples

Tulalip Tribal Cod¢Current through February 7, 2015)
Title IV. YOUTH, ELDERS AND FAMILY
Chapter 4.25. Domestic Violence

4.25.010 Purpose

Article | Gener&Provisions

The Purpose of this Chapter is to recognize domestic violence and family violence as
serious crimes against society, the Tribes, and the family, and to provide the victim of
domestic violence or family violence the maximum protection fromHertviolence

that the law, and those who enforce the law, can provide. Furthermore, the purpose
of this Chapter is to recognize that the strength of the Tribes is founded on healthy
families, and that the safety of victims of domestic and family violeesgecially

children, must be ensured by immediate intervention of law enforcement,
prosecution, education, treatment, and other appropriate services.

It is the intent of the Tulalip Tribes that the official response of domestic violence and
family violenceshall stress the enforcement of the laws to protect the victim and to

K2f R GKS LISNILISONFG2NJ I O02dzy il 6t S 6 KA OK
that violent behavior against intimate partners or family members is criminal

behavior and will not & excused or tolerated. This in turn will promote healing of
families and the tribes where possible, and promote cultural teachings and traditional
tribal values so as to nurture nonviolence and respect within families. This chapter

shall be interpreted ath applied to give it the broadest possible scope to carry out

these purposes.

4.25.020 Legislative Findings

It is the intent of the Tulalip Board of Directors and the tribal community that the
official response to domestic violence and family violencel &leathat the Tribes will

not tolerate or excuse violent behavior under any circumstances. All people, whether
they are elders, male, female, or children of our Tribes, or of the entire community
residing on the Tulalip Reservation, are to be cherishedtisaded with respect.

Domestic violence and family violence are not acceptable and are contrary to
traditional Tulalip tribal culture and values of honoring the family, and are contrary to
the interest of our community and sense of widling and growthDomestic violence
and family violence will not be tolerated.

The Tribes find that domestic violence and family violence imperils the very
subsistence of the tribal community and the residents of the reservation. The Tribes
recognize the Department of Jusdi findings that one in three Native women is
sexually assaulted in her lifetime and that 70%egfortedassaults are committed by
non-Native men against Native women. A community response to domestic and
family violence is necessary because domesticfandly violence crimes and

incidents impact the community as a whole. These crimes redirect tribal resaurces
whether personnel, financial, public safety or other resourcetsewhere and
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require an immediate response. As a result of this impact on trilsaueces, the
Tribes deem it necessary to address domestic violence and family violence to the
fullest extent permitted by laws existing now or as may be adopted or amended in
the future.

The Tribes further recognize that there is a distinction betweemiat partner
domestic violence and family member violence. Domestic violence involves an
intimate partner relationship and dynamics of power and control are overwhelmingly
present in the action. Family violence is committed against all other family or
houshold members. Both are reprehensible actions that require specialized
recognition and enhanced provisions than what might be otherwise available to
victims of crimes, or remedies available in civil actions.

4.25.030 General Jurisdiction

Jurisdiction ovedomestic and family violence matters shall be in accordance with
Chapter 2. In addition, the Tulalip Tribal Court shall retain jurisdiction over members
of federally recognized Indian tribes and any violations of Orders of Protection
entered pursuant to tis Chapter which are alleged to have occurred outside of the
boundaries of the Tulalip Indian Reservation where such orders are entitled to
recognition outside reservation boundaries as a matter of full faith and credit.

Tulalip Tribal Cod€Current though February 7, 2015)

Title IV. YOUTH, ELDERS AND FAMILY

Chapter 4.25. Domestic Violence

4.25.050 Special Domestic Violence Criminal Jurisdiction

(D) TheTb £t ALJ ¢NRA0oSa KSNBoe SESNODAAS a{ LISOA
WAzNR ARAOQOUGA2YE A F AL NOAOALI GAYy3I (GNAROGS
subject to applicable exceptions defined therein, in the Tulalip Tribes Domestic
Violence Court.

(2) In allproceedings in which the tribal court is exercising Special Domestic Violence
Criminal Jurisdiction as a participating tribe, all rights afforded by TIC 2.25 shall apply
and those enumerated in the Indian Civil Rights Act, 25 U.S.C. §1302 to all
defendans. Should there be any inconsistency between TIC 2.25 and 25 U.S.C. §
1302, those of 25 U.S.C. § 1302 shall apply.

(3) Every defendant has the privilege of the writ of habeas corpus to test the legality
of his or her detention by order of the Tulalip Trsbend may petition the court to
stay further detention pending the habeas proceeding.
(a) A court shall grant a stay if the court
(i) finds that there is a substantial likelihood that the habeas corpus petition
will be granted; and
(ii) after giving eachlleged victim in the matter an opportunity to be heard,
finds by clear and convincing evidence that under conditions imposed by the
court, the petitioner is not likely to flee or pose a danger to any person or the
community if released.
(4) The Tulalip Tes hereby declares its Special Domestic Violence Criminal
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Jurisdiction over any person only if he or she:
(a) Resides within the jurisdiction of the Tulalip Tribes; or
(b) Is employed within the jurisdiction area of the Tulalip Tribes, or;
(c) Is a spougs intimate partner, or dating partner of:
(i) A member of the Tulalip Tribes; or,
(i) A member of another Indian Tribe who resides within the jurisdiction of
the Tulalip Tribes;

4.25.050 Special Jurisdiction; Criminal Conduct Applicable
The Tulalip Triés exercise the special domestic violence criminal jurisdiction of a
defendant for criminal conduct that falls into one or more of the following categories:
(1) Domestic Violence and Dating Violence: An act of domestic violence or dating
violence that occrs within the jurisdiction of the Tulalip Tribes.
(2) Violations of Protection Orders: An act that occurs within the jurisdiction of the
Tulalip Tribes, and:
(a) Violates the portion of a protection order that

(i) Prohibits or provides protection againsbvient or threatening acts of

harassment against, sexual violence against, contact or communication with,

or physical proximity to, the person protected by the order.

(i) Was issued against the defendant

(iii) Is enforceable by the Tulalip Tribes, anddssistent with 18 U.S.C. §

2265 (b).
(sections omitted)

4.25.100 Definitions
As used in this chapter, the following terms shall have the meanings given below:
(sections omitted)
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consider:
(a) The length of time the relationship has existed;
(b) The nature of the relationship; and
(c)The frequency of the interaction between the parties.
(106 GAy3a GA2t Sy0Sé¢ YStHya I ONARYS O2YY
in a social relationship of a romantic or intimate nature with the victim as
determined by the length of the relationship, the type of relationship, and the
frequency of interaction bsveen the persons involved in the relationship.
(1a52YSatArA0 @GA2tSyO0S¢ YSIya I ONARYS Of
spouse or intimate partner of the victim, by a person with whom the victim
shares a child in common, by a person who is cohabitating avihas
cohabitated with the victim as a spouse or intimate partner, or by a person
similarly situated to a spouse of the victim under the domestic violence laws of
the Tulalip Tribes.

Domestic violence can take many forms such as but not limited tofuse
intimidation, contact as defined within this chapter, manipulation, isolation,
coercion, fear and/or violence, as well as other tactics of power and control to
establish and maintain a relationship of dominance over an intimate partner, but
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does not intude acts of selflefense. The following are examples of what form
the domestic violence action may take, but are not an exhaustive list, merely
illustrative:
(a) Attempting to commit or committing any criminal offense as defined by
TTC Title against an intimate partner;
(b) Physically harming, attempting to physically harm, or placing an intimate
partner in reasonable fear of physical harm to himself or herRsfsonable
fear may be produced by behavior which induces fear in the victim, including,
but not limited to, harassment, stalking, destruction of property, or physical
harm or threat of harm to household pets;
(c)Emotional or mental abuse of the intimapartner, including physical or
mental intimidation, controlling activities, or using demeaning language;
(d) Economic abuse of an intimate partner;
(e)Causing an intimate partner to engage involuntarily in sexual activity; or
(f) Preventing the victim &5im accessing services.

Fort Peck Tribes Comprehensive Code of Justice
Title 2- Courts

Chapter 1. The Fort Peck Tribal Court

Sec. 106. Criminal Jurisdiction of the Caurt

(a) Generally The Fort Peck Tribal Court is vested with jurisdiction to enforce all
provisions of this Code, as amended from time to time, against any person
GA2tFGAYy3a GKS [/ 2RS gAGKAY GKS 02dzyRI NJ
The Court is also vested withe power to impose protection orders against Ron
Indians in accordance with the provisions of this Code.

(b) Criminal jurisdiction over norindian domestic or dating violencelrhe Fort Peck
Tribal Court is vested with jurisdiction to enforce all provisionthigfCode
against a nofindian who has committed an act of dating violence or domestic
A2t SyOS FaAFLAyad Iy LYRALFLY @GAOGAY 6A0
provided the nonlndian has sufficient ties to the Fort Peck Tribes.

(1) A nonindian has sufient ties to the Fort Peck Tribes for purposes of

jurisdiction if they:
(AWSAARS Ay (G(KS C2NI tSO1 ¢NRO6SaAQ Ly
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(C) Are a spouse, intimate partner, or dating partner of either:

(i) A member of the &t Peck Tribes, or

(i) AnonYSYOSNJ LYRAIY gK2 NBAAR

country.

(c) Criminal jurisdiction over norfindian protection order violations The Fort Peck
Tribal Court is vested with criminal jurisdiction to enforce all provisions sf thi
Code related to violations of protection orders against a-hatian who has
sufficient ties to the Tribes as identified in Section 106(b)(1) and who has violated
I LINRPGSOGA2Y 2NRSNJ 6AGKAY GKS C2NI tS

(s

a Ay
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protected persam is an Indian, and the following conditions are met:
(1) The protection order was issued against the findian,
(2) The protection order is consistent with 18 U.S.C. 2265(b), and
(3) The violation relates to that portion of the protection order that provides
protection against violent or threatening acts or harassment against,
sexual violence against, contact or communication with, or physical
proximity to, the protected person.

Title 7— Criminal Offenses

Chapter 2. Crimes Against Persons

Subchapter E. Crimes Agairthe Family

Sec. 249. Special domestic violence criminal offense.

(a) Jurisdiction The Fort Peck Tribal Court is vested with jurisdiction to enforce this
section against any person whas committed an act of Dating Violence, Domestic
Violence or Violation of a Protection Order against an Indian victim within the Indian
country of the Assiniboine and Sioux Tribes provided the defendant has sufficient ties
to the Fort Peck Tribes. A def@ant has sufficient ties if the defendant resides or is
employed in the Indian country of the Assiniboine and Sioux Tribes; or if the
defendant is a spouse, intimate partner, or dating partner of any Indian who resides
in the Indian country of the Assirame and Sioux Tribes.

(b) Definitions.

(1) Dating Violence The term dating violence means violence committed by a
person who is or has been in a social relationship of a romantic or intimate
nature with the victim, as determined by the length of the relasbip, the
type of relationship, and the frequency of interaction between the persons
involved in the relationship.

(2) Domestic Violence The term domestic violence means violence committed
by a current or former spouse or intimate partner of the victim algyerson
with whom the victim shares a child in common, by a person who is
cohabitating with or has cohabitated with the victim as a spouse or intimate
partner, or by a person similarly situated to a spouse of the victim.

(3) Indian Country- The term Indiarcountry has the meaning given the term in
section 1151 of title 18, United States Code.

(4) Protection Order- The term protection order means any injunction,
restraining order, or other order issued by a civil or criminal court for the
purpose of preventingiglent or threatening acts or harassment against,
sexual violence against, contact or communication with, or physical proximity
to, another person; and includes any temporary or final order issued by a civil
or criminal court, whether obtained by filing amdependent action or as a
pendent lite order in another proceeding, if the civil or criminal order was
issued in response to a complaint, petition, or motion filed by or on behalf of
a person seeking protection.

(5) Spouse or Intimate PartnerThe terms spose or intimate partner has the
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meaning given the term in section 2266 of title 18, United States Code.
(c) Offenses; Domestic and Dating Violence, Violations of Protection Orders

Every person who commits an act of domestic violence, dating violence or
violation of a protective order is guilty of an offense punishable as a felony as per
7 CCOJ 501(1), and subject to the requirements of 7 CCOJ 244(4), except that an
act that constitutes domestic abuse under 7 CCOJ 245, is punishable as a Class A
misdemeanor, a per 7 CC0OJ 501(2) and subject to the requirements of 7 CCOJ
245(1).
Domestic and dating violence include the offenses as stated in 7 CCOJ 244 and
245.
Violation of a Protection Order includes any act where the protection order was
issued against the dendant, the protection order is consistent with 18 U.S.C.
2265(b), and the violation relates to that portion of the protection order that
provides protection against violent or threatening acts or harassment against,
sexual violence against, contact onmmunication with, or physical proximity to,
the protected person.
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Tribal Code Commentary

This commatary focuses on utilizin§DVCJ to prosecute some sexual assaults bynuiens
Neither the commentary or this resourgeovidesa comprehensive disission of the
requirements of VAWA 2013 to impleme®DVCIXConsult thel LPpublicationTribal Legal
Code Resource: Tribal Laws Implementing TLOA Enhant¢edc8enand YYWA Enhanced
Jurisdictiorfor assistance in developing code forplementation of SDVCJ.

The Tulalip statute is specifically designed to implen&DVCJrhe statute allowfor
prosecution of a nofindian, who has committed a sexual assault within thelfuNation, if
the perpetrator resides withff & KS b I i A 2 if @iploy@dihti theRNALGHS &4 2 Y T
spouse, intimate partneior dating partner ot member of the Tulalip Natiooy isa member
of another Indian Nation who resides within the Tydglirisdiction.Assumng also that the
sexual assaulilsosatisfiesthe definition of dating violence, domestic violenag violation of a
protection orderA y (i K S staudet | f A LIQ &

Dating violence means a crime committed by a person who is or has heesoicial
relationship of a romantic or intimate nature with the victim, as determined by the type of
relationship and the frequency of interaction. Clearly a sexual assault is such apmovided
the accused satisfies the relationship requirementthm definition.

Domestic violence means a crime committed by a current or former spouse or intimate partner
of the victim by a person with whom the victim shares a child in comptgna person who is
cohabitating with or has cohabitated with the victira a spouse or intimate partngor by a

person similarly situated as a spouse of the victim under the domestic violence laws of the
Tulalip Nation. A noindian accused of the crime of sexual assault coaldharged by the

Nation withdomestic violencef ithe accused meets the domestic violence definitioleed,
causingan intimate partnerto engage involuntarily in sexual activisyprovided as one of the
examples in the code.

The Tulalip Codmcludes legislative history and findings, which may befoéin interpreting

the law. Tulalip applies the domestic violence statute to all people (not jusimtians) and
provides equal rights and punishments to all that are accused and convicted of violating the
law. The statute closely follows thiefinitions setout in VAWA 2013.

The Assiniboine and Sioux Tribes of the Fort Peck Nation implements SDV@Jlinih& 2 y Q &
Code of Justice as a provision under the general criminal jurisdiction of the EotirReck
provides the same descriptiarf a nonrindian with sufficient ties that is included in VAWA 2013
and the Tulalip Codé&ort Peck use¢AWA) statutory definitionsfor dating violence and
domestic violence. Both of éhdefinitiors cover a sexual assault, if the accused fits the
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description of thenon-Indian with sufficient tiesn the definition. A sexual assably a non
Indian with sufficient tiegould also beharged as volation of a protection order, ovided

the protection order was issued against the accused and provides protection agalest or
threatening actssexual violenceor contactagainst thelndianvictim (meets the definition of
protection order) This broadens the nemdian perpetrator the Nation can prosecute, beyond
intimate partness, dating partners, spouses, afafmer spouses.
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Exercises

Step 1: Examine the Current Situation

1 Review the current sexual assault statute to ensure any provision for marital imnmsinity
highlighted for removal.

1 Review the information and statistics you have access to on sexual assaultsywithin
Nation committed by nofindians Has the federabr state government adequately held
the perpetrator accountable?

1 Do you currently incorporate SDVCJ into your statutes?

1 Review thdacts d any unpunishedexual assauttasesnvolving a norindian ofender
and discuss whether the offender could be held accountable under SDVCJ, if
established

1 Determining the value of SDVCJ requires an evaluation of domestic violence cases
involving nonindians and many other factors. The resoufe#al Laws Implementing
TLOA Enhanced Sentencing and VAWA Enhanced Jurig@bagpter 3dDoes Your
Tribe Want to Exercise Enhanced Powepsovides numerous questions that mhglp
a Native Natiorcarefully analyze the value of implementi8®VCJ

Step 2: Establish a Vision for the Future

1 If you desire to eliminate any marital immunity, what changes are necessary?

1 Is there significantalue in holdinghon-Indian offenders accmiable for sexual assault
under SDVCJ?

1 Will you set up a team to review domestic violence committed by-Imaiians within
your jurisdiction and conduct an examination of the value of implementing SDVCJ in
your Nation?

1 If you have implemented SDVCJ, are-hadian sexual assault offenders being
prosecuted? If not, why not?

Step 3: Drafting Law

Use your answers to Step 1 and Step 2 to draft the key points for this section of your code.

Chapter 5: Sexual Assault: Spouse, Intimate Partner, or Dating Partner 74


http://www.home.tlpi.org/#!violence-against-native-women-publicatio/c1w6j
http://www.home.tlpi.org/#!violence-against-native-women-publicatio/c1w6j

CHAPBER
ANCTI ONS

After a defendant is convicted of sexual assatk,tribal court imposesanctiongpenalties)

on the defendant. Sanctions are used to provide an incentive for obedience to the law, as well
as punishment for disobeying the law. The tribal code provides the legal expectations and
possible penaltiestobe YLI2 ASR® ¢KSaS LISyl fGdASa NBFt SO
sentiment.

Different governments operate from different philosophical perspectives.

The tribal codewriting committee may choose to discuss the primary purposes of punishment
from the tribal perspective. For example, discussing théofeing questions wilhelp to
AffdzYAyl S GKS GNAROFE GLIKAf 2a2LIKe d¢

Point of Discussion: Holding perpetrators accountable

1 What is/are theprimary goal/s of sanctions? Punishment, safety, and/or
rehabilitation?

1 How can sanctions ensure the safety of victims?

1 How can sanctions serve to rehabilitate the perpetrator?

1 Do you want to increase sanctions for sexual assaults that involve firearotisesr
weapons?

1 What sanctions fit our traditions?

ICRAiImiIts the sanctions imposed by a tribal court to sentences not exceedingearan jail
and/or a fine of up to $5,000, or both unless certain conditions are thatperson is convicted
of more than one crime (e.g., domestic violence and kidnapping), up to one year for each
offenseis allowed®® TLOA amended ICRA, increasingpircourt authority to incarcerate for up
to three years and/or fine up to $15,000 for one offe?éélowever, if a tribal court orders
incarceration for more than one yeéor one offense it must
1 Providethe right toeffectivecounsel for an indigent dehdantat least equal to the 1&
| 2y&aiAlGdzi A2y I ((Thé defensé atdrrybniuist beSicehsSdyfaspdice
law by a tribe, state, or federal government in a manner that ensures professional

%625 U.S.C. § 1302(7)(B).
5725 U.S.C. § 1302(7)(C).
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competence and responsibility.);

1 Ensure thathe tribal court judgepresiding over the case has sufficient legal training to
preside over criminal proceedings, and is licensed to practice law in any jurisgiction

1 Publish criminal laws, rules of evidence, and procedimauding procedure on recusal
of judge and

! Maintain an audio or otherecord of the criminal tria$®

Incarceration for more than a year also requires that the defendant either was previously
convicted of the crime or that the crime is one that would carry a penalty of more than a year if
prosecuted in a state or federal couf€RAalso allows for the defendant to be convicted of

more than one offense at a time, allowing incarceration for up to nine y&atsr a more

detailed discussion on TLOA implementation to increase tribal coureseimgpower, consult

the resourceTribal Laws Implementing TLOA Enhanced Sentencing and VAWA Enhanced
Jurisdiction

ICRA imposeso limitations on:

Probation,

Restitution,

Public apology/personal apology,

Banishment,

Shaming,

Restriction on firearms, and

Other remedies not related to incarceration or fines.

= =4 4 4 A8 8 A

5825 U.S.C. § 1302(b),(c).
5925 U.S.C. § 1302 (7)(D)
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Varying “Degrees” of Sexual Assaul't

All states and the federal government have different degrees or categories udlsessault.
al1{Ay3 aRSAINBS&¢ YAIKG aSyR (GKS YSaalr3asS GkKI
dangerous than other sexual assauksequently sexual assaults involving force or guns or

where the victims are particularly vulnerable, such as childrath@ disabled, carry the mer

severe penaltieBecauséd I G A @S shnktions dryintd@ceration and fines are limited,

particularly whenTLOAenhanced sentencing has not been implemented, this may seem
insignificant However, many Nations continue tsse categories of sexual assault with varying
sentencing options.
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TribalCode Examples

The following tribalsexual assault laws are provided as illustrative examples

Cherokee Indians Eastern Band, NC

The Cherokee Code

Part Il Code of Ordinances

Chapter 14 Criminal Law

ARTICLE VSEXUAL ASSAUMarch 3, 2000)

Sec. 140.1 Reserved

Sec. 1420.2.- Aggravated sexual abuse.

A person shall be guilty of aggravated sexual abuse if he or she:
(1) Knowingly causes another person to engage in aaseal by using force
against that other person; or
(2) Knowingly causes another person to engage in a sexual act by threatening or
placing that other person in fear that any person will be subject to death, serious
bodily injury, or kidnapping; or
(3) Khowingly renders another person unconscious and thereby engages in a
sexual act with that other person; or
(4) Knowingly administers to another person by force or threat of force or
without the knowledge or permission of that person a drug, intoxicardtber
similar substance and thereby substantially impairs the ability of that other
person to appraise or control conduct and engages in a sexual act with that other
person; or
(5) Engages in a sexual act with another person who has not attained thd age o
13 years.

Sec. 1420.3.- Sexual abuse. (March 3, 2000)
A person shall be guilty of sexual abuse if he or she:
(1) Knowingly causes another person to engage in a sexual act by threatening or
placing that other person in fear; or
(2) Knowingly engagéss a sexual act with another person and that other person
is:
a. Incapable of appraising the nature of the conduct; or
b. Physically incapable of declining participation in or communicating
unwillingness to engage in the sexual act.

Sec. 140.4.- Sexal abuse of minor or a ward. (June 3, 2011)

A person shall be guilty of sexual abuse of a minor or a ward if he or she:
(1) Engages in a sexual act with another person who has attained the age of 13
years but has not attained the age of 16 and who ikast four years younger
than the person so engaging; or
(2) Knowingly engages in a sexual act with another person who is in official
detention and under the custodial, supervisory or disciplinary authority of the
person so engaging.
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Secs. 1£0.5—14-20.7.- Reserved.

Sec. 1420.8.- Abusive sexual contact. (June 3, 2011)

A person shall be guilty of abusive sexual contact if he or she:
(1) Engages in or causes sexual contact with or by another person, if to do so
would violatesection14-20.2, 14-20.30r 14-20.4, above, had the sexual contact
been a sexual act; or
(2) Knowingly engages in sexual contact with another person without that other
person's permission.

Sec. 1420.9.- Definitions. (June 3, 2001
The following definitions apply to this article:

6mM0O ¢KS GSNY aaSedzt |OGé YSEyay
a. Contact between the penis and the vulva or the penis and the anus, and for
purposes of this subparagraph contact involving the penis occurs upon
penetration, however gjht;
b. Contact between the mouth and the penis, the mouth and the vulva, or the
mouth and the anus;
c. The penetration, however slight, of the anal or genital opening of another
by a hand or finger or by any object, with an intent to abuse, humiliate,
harass, degrade, or arouse or gratify the sexual desire of any person; or
d. The intentional touching, not through the clothing, of the genitalia of
another person who has not attained the age of 16 years with an intent to
abuse, humiliate, harass, deger arouse or gratify the sexual desire of
any person.

OHU ¢KS GSNXY &aaSeEdzZt O2yidl OGé¢ YSIya i

through the clothing, of the genitalia, anus, groin, breast, inner thigh, or buttocks

of any person with an intent tabuse, humiliate, harass, degrade, or arouse or

gratify the sexual desire of any person.

000 ¢KS GSNXY GaSNAR2dza 02RAf & AyadzNEE

risk of death, unconsciousness, extreme physical pain, protracted and obvious

disfigurement, or protracted loss or impairment of the function of a bodily

member, organ, or mental faculty.

ond ¢KS GSNXY a2FFAOALIE RSGSyldAzyé YSI
a. Detention by a Tribal, Federal or State officer or employee, or under the
direction of a Tribal, Fedelrar State officer or employee, following arrest for
an offense; following surrender in lieu of arrest for an offense; following a
charge or conviction of an offense, or an allegation or finding of juvenile
delinquency; following commitment as a materiatiess; following civil
commitment in lieu of criminal proceedings or pending resumption of
criminal proceedings that are being held in abeyance, or pending extradition,
deportation, or exclusion; or
b. Custody by a Tribal, Federal or State officer orleyg®, or under the
direction of a Tribal, Federal or State officer or employee, for purposes
incident to any detention described in subparagraph a. of this paragraph,
including transportation, medical diagnosis or treatment, court appearance,
work, and rereation; but does not include supervision or other control
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(other than custody during specified hours or days) after release on bail,
probation, or parole, or after release following a finding of juvenile
delinquency; and
Op0 ¢KS GSN)X a&dofitheiUSited Svad, tieDistrict ¢f Gdlumbia,
and any commonwealth, possession, or territory of the United States.

Sec. 1420.10.- Punishment. (June 3, 2011)
Any person subject to the criminal jurisdiction of the Eastern Cherokee Court of
Indian Gfenses or any successor Cherokee Tribal Court who shall be convicted of any
offense defined by this Article shall be punished as follows:
(1) For a violation asection 1420.2 by imprisonment for not less than three
years, which term shall not be suspended, staved or otherwise delayed or
reduced, and a fine of $15.000.00;
(2) For a violation asection 1420.30r 14-20.4, by imprisonment for not less
GKFry GKNBS @SINEX Fff 2NJFyeée LINI 27
suspended, and a fine of up to $15.000.00.
(3) For a violation afection 1420.8 by imprisonment for not less than one year nor
more than three years, all or any part of which may be suspendedil KS / 2 dzNJi ¢
discretion, and a fine of up to $15.000.00.

Hopi Code (August 28, 2012)

Title Ill: Criminal Code

Chapter 10. SEXUAL OFFENSES AND RELATED OFFENSES

3.10.1 ENTIQEENT OF A MINOR. person who forces, entices, or persuades a child
under the age of sixteen to enter any building, vehicle, or secluded place with intent
to engage in sexual acts, sexual contact or oral sexual acts with the minor, is guilty of
a dangerousffense.

3.10.2 SEXUAL ASSAULT.
A. A person who engages in sexual contact with another person, without his or
KSNJ O2yaSyis Aa 3Jdzaftde 2F | &aSEdaft I &
includes any of the following:
1. The victim is coerced blye immediate use or threatened use of force
against a person or property.
2. The victim is incapable of consent by reason of mental disorder, mental
defect, drugs, alcohol, sleep or any other similar impairment of cognition and
such condition is known @hould have reasonably been known to the
RSTSYRIYy(ld C2NJ LJzN1I2aSa 2F (GKAa& adzo3
is unable to comprehend the distinctively sexual nature of the conduct or is
incapable of understanding or exercising the right to refissengage in the
conduct with another.
3. The victim is intentionally deceived as to the nature of the act.
4. The victim is intentionally deceived to erroneously believe that the person
Ad GKS @GAOGAYQa all2daSo
B. A person who engages in sexual actgral sexual acts with another person,
without his or her consent, is guilty of aggravated sexual assault, a dangerous
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offense.

3.10.3 SEXUAL CONDUCT WITH A MIN@Rperson who engages in sexual acts,
sexual contact or oral sexual acts with a minoioviginot his or her spouse is guilty of
a dangerous offense.

Chapter 4. PENALTIES

3.4.1 IMPRISONMENT AND FINES.

The Court may impose the following criminal penalties against a person who is

convicted for violating this Code:
1. A maximum of three yeam custody and/or a fine of up to $15,000.00 upon
O2y@AOGA2Y F2NI Iy 2FF¥FSyasS gKAOK Aa RS
2. A maximum of two years in custody and/or a fine of up to $10,000.00 upon
conviction for an offense which is definedink A & O2 RS & | & &S N|
3. A maximum of one year in custody and/or a fine of up to $5,000.00 upon

O2y @AOGA2Y F2NI Iy 2FFSyasS gKAOK Aa RS
4. A maximum of six months in custody and/or a fine of up to $2,500.66 up
O2y@AQOGA2Y F2NJ Iy 2FFSyasS 4KAOK Aa RS

5. A maximum of three months in custody and/or a fine of up to $1,250.00 upon
O2y@AQOGA2Y F2NJ Iy 2FFSyasS 4KAOK Aa RS

3.4.2 REPETITVOFFENDERS.

The Court may, at its discretion, sentence a person who has been previously
convicted of the same offense, or a comparable offense by any jurisdiction in the
United States, to one class higher than the sentence imposed in the previous
convicton. Convictions for two or more offenses committed for the same act may be
counted as one conviction for the purposes of this section.

3.4.3 CONSECUTIVE TERMS OF IMPRISONMENT.

If multiple crimes are committed, and multiple sentences of imprisonment are
imposed on a person at the same time, the Court may, at its discretion, direct the
sentences to run consecutively.

3.4.4 OTHER CRIMINAL PENALTIES.

In addition to, or in lieu of, the penalties set forth in Section 3.4.1, the Court may
order restitution diversion from criminal prosecution, community service, treatment,
probation, parole, or suspension of sentence, unless a provision of this Code provides
otherwise with respect to a certain type of offense.

Sault Sainte Marie Tribe of Chippewa Indiafi®/28/2013)

Tribal Code, Chapter 71

SUBCHAPTER XVIII: SEX CRIMES

71.1801 Criminal Sexual CondueFirst Degree.
(1) Offense. A person is guilty of criminalsgxconduct in the first degree if he
or she engages in sexual penetration with another person and if any of the
following circumstances exists:
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(a) That other person is under 13 years of age.
(b) That other person is at least 13 but less than 16 yelaag® and any of
the following:
(i) The actor is a member of the same household as the victim.
(i) The actor is related to the victim by blood or affinity to the fourth
degree.
(iif) The actor is in a position of authority over the victim and usesl thi
authority to coerce the victim to submit.
(iv) The actor is a teacher, substitute teacher, or administrator of the
public or nonpublic school in which that other person is enrolled.
(c) Sexual penetration occurs under circumstances involving the caiomisf
any other crime which would be a felony if committed in the state of Michigan.
(d) The actor is aided or abetted by 1 or more other persons and either of the
following circumstances exists:
(i) The actor knows or has reason to know that the mas mentally
incapable, mentally incapacitated, or physically helpless.
(ii) The actor uses force or coercion to accomplish the sexual penetration.
Force or coercion includes, but is not limited to, any of¢lieumstances
listed in subdivision
(vi).
(e) The actor is armed with a weapon or any article used or fashioned in a manner
to lead the victim to reasonably believe it to be a weapon.
() The actor causes personal injury to the victim and force or coercion is used to
accomplish sexual penetratioRorce or coercion includes, but is not limited to,
any of the following circumstances:
(i) When the actor overcomes the victim through the actual application of
physical force or physical violence.
(i) When the actor coerces the victim to submit byghtening to use
force or violence on the victim, and the victim believes that the actor has
the present ability to execute these threats.
(iif) When the actor coerces the victim to submit by threatening to
retaliate in the future against the victim, or amther person, and the
victim believes that the actor has the ability to execute this threat. As
dzZASR Ay (KAA &adzoRAGAAAZ2YS aid2 NBGL
punishment, kidnapping, or extortion.
(iv) When the actor engages in the medical treatrhor examination of
the victim in a manner or for purposes that are medically recognized as
unethical or unacceptable.
(v) When the actor, through concealment or by the element of surprise, is
able to overcome the victim.
(g) The actor causes persomglry to the victim, and the actor knows or has
reason to know that the victim is mentally incapable, mentally incapacitated, or
physically helpless.
(h) That other person is mentally incapable, mentally disabled, mentally
incapacitated, or physically h@ess, and any of the following:
(i) The actor is related to the victim by blood or affinity to the fourth
degree.
(i) The actor is in a position of authority over the victim and used this
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authority to coerce the victim to submit.
(2) Sentence. A pera convicted of Criminal Sexual Conduct in the First Degree may
be sentenced to imprisonment for a period not to exceed one (1) year, or a fine not
to exceed Five Thousand Dollars ($5,000.00), or both.

71.1802 Criminal Sexual CondueSecond Degree.
(1) Offense. A person is guilty of criminal sexual conduct in the second degree if the
person engages in sexual contact with another person and if any of the following
circumstances exists:
(a) That other person is under 13 years of age.
(b) That other prson is at least 13 but less than 16 years of age and any of the
following:
(i) The actor is a member of the same household as the victim.
(ii) The actor is related by blood or affinity to the fourth degre¢hi® victim.
(i) The actor is in a postn of authority over the victim and the actor used
this authority to coerce the victim to submit.
(iv) The actor is a teacher, substitute teacher, or administrator of the public
or nonpublic school in which that other person is enrolled.
(c) Sexual contd occurs under circumstances involving the commission of any
other crime which would be a felony if conitted in the state of Michigan.
(d) The actor is aided or abetted by 1 or more other persons and either of the
following circumstances exists:
(i) Theactor knows or has reason to know that the victim is mentally
incapable, mentally incapacitated, or physically helpless.
(ii) The actor uses force or coercion to accomplish the sexual contact. Force
or coercion includes, but is not limited to, any of ttiecumstances listed in
section (1)(a)(vi) above.
(e) The actor is armed with a weapon, or any article used or fashioned in a
manner to lead a person to reasonably believe it to be a weapon.
(f) The actor causes personal injury to the victim and foroeoercion is used to
accomplish the sexual contact. Force or coercion includes, but is not limited to,
any of the circumstances listed in section (1)(a)(vi) above.
(g) The actor causes personal injury to the victim and the actor knows or has
reason to knav that the victim is mentally incapable, mentally incapacitated, or
physically helpless.
(h) That other person is mentally incapable, mentally disabled, mentally
incapacitated, or physically helpless, and any of the following:
(i) The actor is related ttine victim by blood or affinity to the fourth degree.
(i) The actor is in a position of authority over the victim and used this
authority to coerce the victim to submit.
(2) Sentence. A person convicted of Criminal Sexual Conduct in the Second Degree
may be sentenced to imprisonment for a period not to exceed one (1) year, or a fine
not to exceed Five Thousand Dollars ($5,000.00), or both.
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71.1803 Criminal Sexual CondueThird Degree.
(1) Offense. A person is guilty of criminal sexual conduttdrhird degree if the
person engages in sexual penetration with another person and if any of the following
circumstances exist:
(a) That other person is at least 13 years of age and under 16 years of age.
(b) Force or coercion is used to accomplishgbrual penetration. Force or
coercion includes but is not limited to any of the circumstances listed in section
(2)(a)(vi) above.
(c) The actor knows or has reason to know that the victim is mentally incapable,
mentally incapacitated, or physically helpse
(d) That other person is related to the actor by blood or affinity to the third
degree and the sexual penetration occurs under circumstances not otherwise
prohibited by this chapter. It is an affirmative defense to a prosecution under this
subdivisiorthat the other person was in a position of authority over the
defendant and used this authority to coerce the defendant to violate this
subdivision. The defendant has the burden of proving this defense by a
preponderance of the evidence. This subdivisioes not apply if both persons
are lawfully married to each other at the time of the alleged violation.
(e) That other person is at least 16 years of age but less than 18 years of age and
a student at a public or nonpublic school, and the actor is a tacubstitute
teacher, or administrator of that public or nonpublic school. This subdivision does
not apply if the other person is emancipated or if both persons are lawfully
married to each other at the time of the alleged violation.
(2) Sentence. A pson convicted of Criminal Sexual Conduct in the Third Degree may
be sentenced to imprisonment for a period not to exceed one (1) year, or a fine not
to exceed Five Thousand Dollars ($5,000.00), or both.

71.1804 Criminal Sexual CondueFourth Degree.
(1) Offense. A person is guilty of criminal sexual conduct in the fourth degree if he or
she engages in sexual contact with another person and if any of the following
circumstances exist:
(a) That other person is at least 13 years of age but less thged§ of age, and
the actor is 5 or more years older than that other person.
(b) Force or coercion is used to accomplish the sexual contact. Force or coercion
includes, but is not limited to, any of the following circumstances:
(i) When the actor overcoss the victim through the actual application of
physical force or physical violence.
(i) When the actor coerces the victim to submit by threatening to use force
or violence on the victim, and the victim believes that the actor has the
present ability toexecute that threat.
(iii) When the actor coerces the victim to submit by threatening to retaliate in
the future against the victim, or any other person, and the victim believes
that the actor has the ability to execute that threat. As used in this
subparagraph,dto retaliatet includes threats of physical punishment,
kidnapping, or extortion.
(iv) When the actor engages in the medical treatment or examination of the
victim in a manner or for purposes which are medically recognized as
unethical or unaccejpitble.
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(v) When the actor achieves the sexual contact through concealment or by
the element of surprise.
(c) The actor knows or has reason to know that the victim is mentally incapable,
mentally incapacitated, or physically helpless.
(d) That other perswis related to the actor by blood or affinity to the third
degree and the sexual contact occurs under circumstances not otherwise
prohibited by this chapter. It is an affirmative defense to a prosecution under this
subdivision that the other person wasarposition of authority over the
defendant and used this authority to coerce the defendant to violate this
subdivision. The defendant has the burden of proving this defense by a
preponderance of the evidence. This subdivision does not apply if both person
are lawfully married to each other at the time of the alleged violation.
(e) The actor is a mental health professional and the sexual contact occurs during
or within 2 years after the period in which the victim is his or her client or patient
and not hs or her spouse. The consent of the victim is not a defense to a
prosecution under this subdivision. A prosecution under this subsection shall not
be used as evidence that the victim is mentally incompetent.
() That other person is at least 16 years gédut less than 18 years of age and a
student at a public or nonpublic school, and the actor is a teacher, substitute
teacher, or administrator of that public or nonpublic school. This are lawfully
married to each other at the time of the alleged violatio
(2) Sentence. A person convicted of Criminal Sexual Conduct in the Fourth Degree
may be sentenced to imprisonment for a period not to exceed one (1) year, or a fine
not to exceed Five Thousand Dollars ($5,000.00), or both.

71.1805 Indecent Exposure.

(1) Offense. A person commits the offense of indecent exposure, or he deliberately
exposes the genital organs of a person to the view of another person or persons or
exposes them under circumstances that the exposing person has reasonable cause to
know that such exposure may be viewed by another person or persons, if in either
event the exposing person knows or has reasonable cause to know the conduct may
offend some person or persons viewing the same.

(2) Sentence. A person convicted of indecent exposuag be sentence to

imprisonment for a period not to exceed three (3) months, or a fine not to exceed

Two Thousad Dollars ($2,000.00), or both.
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Tribal Code Gommentary

The Eastern Cherokee divided their sexwsalaalt code intvarying degreesf sexudassault
aggravated sexual abussexual abusesexual abusef aminor or ward, andabusive sexual
contact Aggravatedsexualabuserequired imprisonment for not less than three years, which
cannot be suspended, staygnr otherwise delayed and a find $15,000.Sexuabbuseand
sexualabuseof aminor or ward requires imprisonment for nidess than three years, and all or
a part may be suspended and a fine of up to $15,@@usivesexualcontactrequires
imprisonment for not less than one year, nor redhan three years, all or pannay be
suspended, and a fine of up to $15,000.

The following paragraphs describe the majequirements or differences between each sexual
assault crimeof the Eastern Cherokee Sexual Assault Code.definitionssectioncontains
important definitions including such words sesxual actsexual contagtandserious bodily
injury.

Aggravatedsexualabuserequiresthat the actor causes anoén to engage in a sexual action

By wsingforce;

By pacinganother in fear of death ioserious bodily injury or kidnapping

By @usinganother to be unconscious

By alministeringa drug or intoxicansubstantially impairing another without the
2 0 KSNID & | biSvikhkeat driczcgor

1 When the other i\ person undethirteen yearsof age.
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Sexuabbusediffers in that it only requires placing another person in fear (not fear of death or
seriousinjury) orit requires engaging in a sexual act with the other persamois incapable of
apprising the nature of the conduct or is physigahcapable of declining.

Sexuahbusewith aminor or ward includes engaging in a sexual act with a pergoleast
thirteen, but under sixteen. The victim must Atleast four years youngéhan the actor or the
person must beinder custodial or supersion of the actor.

Abusivesexual contactequires intentional touching either directly or through clothing without
0KS 20KSNJ LISNA2YQa LISNXYAaarzy 2N YSSida GKS
abuse crimes except there is sexual contact rathan a sexual act.

The Hopi Code has three sexual assault offerfeescement of aminor, sexual assauliand
sexual contactvith a minor. All three offenses are considereldngerous offensesnd carry the
potential of up to three years and up to a $@60 fine. The Hopi Code categorizes all criminal
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offenses as dangerous offense, serious offense, offesea petty offense Eachcategory
carries a specific maximum penalty with th@ngerous offensearrying the most serious
penalty. The tribal judges not compelled to deliver a required period of incarceration or fine,
as in the case dEastern Cherokee, but rather mustaluate each case and hdiscretion to
determine the appropriate sanctions. A judge has discretion to sentence a repetitive effend
of the same or comparable offense to one degree higher than the sentence imposed. Other
penalties may be ordered as well, such as restitution, diversion from criminal prosecution,
community service, treatment, probation, parol& suspension of a sermntee, unless a
provision of the criminal code prohibits such a penalty for thecsiedcrime.

The Sault Sainte Marie Tribe of Chippewa Indihs@S Ay O2 NL1LJI2 NI G§SR aA OKA 3|
Code with minor modifications. A Native Nation should not incorpoeastate ofederal code

without seriousdiscussions to ensure that the code is consistent with their customs and beliefs.

This code is very detailed and specific about possible crimes of sexual assault argtltkvide

crimesinto first, second third, and fourth degree criminal sexual condudnh the state court

this would vary from serious felonies to misdemeanwith different sanctionsbut in theSault

Sainte Marie Natioincarceraton is limited to one year andfamne may not exceed $600.
Althoughincorporating state codes is ngenerallyrecommended, at timedue to the
particularrelationshipbetween the Native Nation antthe state it maybe reasonable to

consider. It mayead to greater cooperation of law enforcement agencies and handlingxof se

offender registration9  OK bl A2y Qa aAddza G§A2y A& RAFFSNByI
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Exercises

Step 1: Examine the Current Situation
91 Has the tribe expanded sentencing authority to three years and $15,000 by
implementing the requirements of TLOA?
T 2KFG FNB OdNNBaSH2NREHNSE 2a¢ aBSNda £ | dal dzZf (K
1 What are the current sanctions for each category?
1 What other sanctions are available for use in addition to incarceration and fines?

Step 2: Establish a Vision for the Future

LG Aa AYLRNIIFYyG G2 Kduges byltribaljGdges @ Fenténdirg) Ridtidast G K I
When drafting the punishments, you may want to discuss the following issues and the

resources necessary to implement them:

1 Mandatory incarceration il time) for a sexual assawbnviction
1 Fines to be paitb the tribal government (not to exceed $5,000 per offense or $15,000
if tribe meets TLOA requirements)
T wSadAhGdziazy oY2ySeé 2N 20KSNJ F2N¥aov G2 GKS
1 Mandatory counseling (reeducation, drug/substance abuse treatment, parenting
classes, etcfpr sexual assauttonvictions
1 Banishment (requiring an offender to leave the reservation for a
period of time)
1 Seizure of weapons
1 Other

Discuss whetheenhanced punishments should be impodedthe following &ts:
1 Repeat sexual assault offendgrs

Use of weaponduring an act of sexual assgult

Sexual assault ité presence of a child or elder

Sexuahssault of a pregnant womaand/or

Sexual assault of a child or elder.

= =4 =4 A

Determine the categories or degreessaixual assault you want in your code and the sanctions
or punishments for each.
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Point of Discussion:
Would any of these examples be excluded from your definitions of sexual assault?

1. Mrs. Randall is an older woman with health problems and she uses a wheelchair. A
comes to hehouse to deliver some groceries. While he is there, he touches her breast :
02002Y® 1S R2SayQil GKNBI ISy G2 KdzNII a N3F

2. wSo0SOOI Aa | aAy3atsS vY2Yz t1FGS 2y KSbks
0KS R22NJ YR alreéa GKIFG AT aKS R2SayQi -
Because she is afraid of losing her kids, she has sex with him.

3. Patty is a twentyyearold who drank a great deal while partying and passed out. Whi
shewas passed out, Victor pulled down her pants and had sex with her.

If you determinethat you desire to implement enhanced sentencing under TLOA and have not
already done so, select a group to work wiite tribal legal code resourcdribal Laws
Implementing TLOA Enhanced Sentencing and VAWA Enhanced Jurisdiction

Step 3: Drafting Law
Use your answers to Step 1 and Step 2 to draft the key points for thissedtyour code.
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Additional Resources

Books

Sarah DeefThe Beginning and End of Rape: Confronting Sexual Violence in Native America
(University of Minnesota Pres2015).

Sarah Deer, Bonnie Clairmont, Carrie A. Maraéeidl Maureen L. White Eag®&hamg Our
Stories of Survival: Native Women Surviving VioléhitaMira Press2008).

Jacqueline Agtuc&afety for Native Women: VAWA and American Indian T¢Negtgonal
LYRAISYy2dza 22YSy 284).wSaz2dz2NOS / Sy i SNJ
Reports and Resources

Special Domestic Violence Criminal Jurisdiction Pilot Project Rdatonal Congress o
American Indians (Jurg016).

Indian Law and Order Commissi@gnRoadmap for Making Native Ameri8afer Report to the
President and Congress (May 2015).

Andre Rosayiolence Against American Indian and Alaska Native Women andMégional
Institute of Justice Research Report (May 2016).

Maze of Injustice: The Failure to Protect Indigenous Women from Sexual Violence in,the USA
Amnesty Internationa{2007).

Indian Country Prosecution and Invgations U.S. Department of Justice (2014

Maureen L. White Eagle, Melissa L. Tatum, and Chia Halpern Béebsd Legal Code
Resource: Tribal Laws Implementing TLOA Edtb8entencing and VAWA Enhanced
Jurisdiction Tribal Law and Policy InstitutepdatedFebruary 2016).

SarahDeer, Carole Goldberg, Heather Valdez Singleton, and Maureen White Eagige Group
on Public Law 280 and the Sexual Assault of Native Womieal Law and Policy Institute
(2007).

Sarah Deer, Maureen White Eagle, Kelly Stoner, Carrie Martell, and Hallie BongeMviliate,
Legal Code Resource: Domestic Violence,awsl Law and Policy InstitutegdatedFebruary
2015).

I dzf G

QX
QX

Maureen White Eag|dribal Legal Code Resource: Triva@lzR 385 Q& { SEdz f |
Bench Cardlribal Law and Policy Institute (June 2011).

Hallie Bongar White, James White, Sarah Deer, and Maureen White EmglEnforcement
Protocol Guide: Sexual Assaditibal Law and Policy Institute (July 2008).

Hallie Bongar White, James White, Sarah Deer, and Maureen White Baxgecutor Protocol
Guide: Sexual Assayltribal Law and Policy Institute (September 2008).
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Bonnie Clairmont and Maureen White Ea@exual Assault Response Team (SART) Resource
Tribal Law and Policy Institute (September 2008).

Indian Country Jurisdictional Chaiepartment of Justice (2014)

Articles and Pamplets

AmyRadon dTribal Jurisdiction and Domestic Violence: The Need forINgian Accountability
on the Reservatiog 37 Michigan Journal of Law Reform 1275 (2004).

Kathleen Cairney dAddressing Acquaintance Rape: The New Direction of the Rape Law Reform
Movementé 69 St. John L. Rev. 291 (1995).

SarahDeer,6Expanding the Network of Safety: Tribal Protection Orders for Survivors of Sexual
Assaulte 2003/2004 Tribal Law Journal, UniversityNafw Mexico.

SarahDeer,6Toward an Indigenous Jurisprudence of Répen Y I y® Wd [ & 3 t dz0 @
(2004a).

SarahDeer,oFederal Indian Law and Violent Crime: Native Women and Children at the Mercy
of the Stateg 31 Social Justick? (200d) (reprintedin Color of ViolengeSouthend Pres2006).

Robert Prentky and Barbara Swaifzeatment of Adult Sex OffendeMational Online
Resource Center on Violence Against WorfiMarch 2016).
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SECTI ON | I 1
EVI DENCE I N SEXUAL ASSAULT

Evidence laws can be extremely importantases of sexual assault. Evidence laws are rules
that describe what and how evidence (testimony or exhibits) can be considered in court. They
are designed to make sure the case is; ta@lp the judge or jury determine the trufland

prevent wasted time ad cost.

This section focuses on three common rules of evidensexunal assault cases. Chapter 7
F20dzaSa 2y 6KFG | NB OF f fr8d? ordaiNgd dediyned t6 pr&dctRe f | ¢ &
victim from discussion of sexual activity that is not valet to the crime. Chapter 8 further
RA4A0dzaasSa LINAGIFOe 2F (KS QGAOUAYIAYIKS AaONFQDANMQ:
advocate. This prevents the advocate from testifying aboatters relayed to the advocatey

the victim unless the victirwaives the privilege. Chapter 9 discusses laws and rules related to

the admissibility of priobad acts of the defendant.
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CHAPTER 7
RAPE SIHAVES D

A common issue in a sexual assault case is whether a defendant should be allowed to submit
evidence of tle previous sexual activity of the victim.

In historical Angld YSNA OF'y NI LIS GNARIFIfaz GKS RSFSyRIyld YI
woman who claims to be a victim is an unmarried mother. She has a bad reputation sexually.

{ KS Aa LINE YA dobegtmimdy was extrénielit daindgiyigRo victims. Women did not

come forward and report sexual assault because they feared being humiliated in public.

The questiorof admissibilityh & 2y S 2F aNBf SGFyOSdée La | GAOGAS
the gecific incident of the alleged sexual assa®tpe shield laws are designed to provide

some protection for victims against character attacks, invasions of privacy, sexual stereotyping

and embarrassmenft times, evidence of past sexual history is atiiinissible if it is relevant

to the issue of consent or credibility of the victim. The following are common situations

whichpast sexual activity may be admissible, even with a rape shield law.

1 Prior or subsequent sexual conduct with the defendiduatt tends to show consent by
the victim.
1 Evidence of specific instances of sexual activity with another party that would show that
the rape was not committed by the defendant.
1 Evidence that semen, sexually transmitted diseases, pregnaaciéfr injuries wee
not caused by the defendant.
1 Evidence thathe victim did engage in sexual activityhk victim testifies that he or she
did not engage in any sexual activity during a time period.

The theory is that it is necessaryadmit evidence of sexual actiyiin these limited situations

AY 2NRSNJ 2 adzLIL2NI GKS RSTFSYRIyadQa NRARIKG G2
balancing the defenda@@ R dzS LINEP OS & a N 3K Tih& rulé dhdukd cantiba A Ol A
procedure for the judge to reviethe evidence before it is submitted at trial.
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Tribal Code Examples

The following tribalsexual assault laws are provided as illustrative examples

Hopi Code (Enacted August 28, 2012)
Title I. Establishment of Courts and Appointment of Judges
Chapter 5. Powers and Duties of the Tribal Court

(sections omitted)

1.5.6 Rules of Evidenc&he Federal Rules of Evidence shall constitute the rules of
evidence, to the extent that #y do not conflict with Hopi law and tradition, in all
proceedings before the Trial Courts.

FederalRules of Evidence
Rule412:SexOffense CaseR el evance of Al | eqgedviohor ct i
Alleged Sexual Predispositiaqmended 2011)

(a) Prohibited UsesThe following evidence is not admissible in a civil or criminal
proceeding involving alleged sexual misconduct:
(1) evidence offered to prove that a victim engaged in other sekelhvior; or

QSYARSYOS 2FFSNBR (2 LINRYS I GAOlAYQa

(b) Exceptions.

(1) Criminal CasesThe court may admit the following evidence in a criminal case:
ASOARSYOS 2F ALISOATAO AyaldlyoSa 27
prove that someone other than the defendant was the source of semen,
injury, or other physical evidence;

B)SOARSYOS 2F &aLISOAFAO AyaidlyoOoSa 27
the person accused of the sexual misconduct, if offered by the deferd
prove consent or if offered by the prosecutor; and

(COSOARSYOS 4K2aS SEOftdzaizy ¢2dzZ R QA2

rights.
(2) Civil Casedn a civil case, the court may admit evidence offered to prove a
A OGAYQ& &aSEdz predispBsitiondf ksspiebadvdlvalgeS E dzl- f
substantially outweighs the danger of harm to any victim and of unfair prejudice

G2 Fye LINIed ¢KS O2dzNI YIF e FRYAG SOA

victim has placed it in controversy.
(c) Procedure to Dermine Admissibility.

(1) Motion. If a party intends to offer evidence undBule 412(h)the party must:
(A)file a motion that specifically describes the evidence and stdtes t
purpose for which it is to be offered;
(B)do so at least 14 days before trial unless the court, for good cause, sets a
different time;
(C)serve the motion on all parties; and

Dy2iAFe GKS GAOGAY 2NE 6KSy | LILINE LIN

represantative.

Chapter7: Rape Shield Laws
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(2) Hearing Before admitting evidence under this rule, the court must conduct an
in camera hearing and give the victim and parties a right to attend and be heard.
Unless the court orders otherwise, the motion, related materials, and the record
of the hearing must be and remain sealed.
(d) Definitiynikha“NizcSEmaBAOGAYE AyOf dz

Skokomish Tribal Code

Title IX. Criminal Code (Ameéed September 8, 2004)

9.02A Sex Crimes

9.02A.020 Testimony Evidence- Written Motion — Admissibility

(a) In order to convict a person of any crime defined in S.T.C. 9.02A it shall not be
necessary that the testimony of the alleged victim be corrobattate

600 9OARSYOS 2F (KS @OAOGAYQa LI ad &SEdz
GAOGAYQA YINRGIEE KAaAUG2NRI RAG2NDS KAad?
nonchastity, or sexual mores contrary to tribal community standards is inadmissible
oniKS AaadzS 2F ONBRAOAfAGE YR A& Ayl RYA
provided in subsection (c) of this section, but when the perpetrator and the victim

have engaged in sexual intercourse with each other in the past, and when the past
behavor is material to the issue of consent, evidence concerning the past behavior
between the perpetrator and the victim may be admissible on the issue of consent to
the offense.

(c) In any prosecution for the crime of rape or for an attempt to commit caissault
GAGK Yy AyaGSyd G2 O2YYAG lyeée adzOK ONARYS
O0SKIF@A2NI AyOf dzZRAY 3 odzi y2a ftAYAGSR G2
general reputation for promiscuity, nonchastity or sexual mores contrary toltriba
community standards is not admissible if offered to attack the credibility of the victim
and is admissible on the issue of consent only pursuant to the following procedure:

(1) A written pretrial motion shall be made by the defendant to the court and

prosecutor stating that the defense has an offer of proof of the relevancy of

evidence of the past sexual behavior of the victim proposed to be presented and

its relevancy on the issue of the consent of the victim.

(2) The written motion shall be accompanieg an affidavit or affidavits in which

the offer of proof shall be stated.

(3) If the court finds that the offer of proof is sufficient, the court shall order a

hearing out of the presence of the jury, if any, and the hearing shall be closed

except to thenecessary witnesses, the defendant, counsel, and those who have a

direct interest in the case or in the work of the court.

(4) At the conclusion of the hearing, if the court finds that the evidence proposed

to be offered by the defendant regarding the pastxual behavior of the victim is

NEt S@OFyd G2 GKS A&dadsS 2F GKS @AOGAYQa

because its probative value is substantially outweighed by the probability that its

admission will create a substantial danger of undugjyotice and that the

exclusion of the evidence would result in denial of substantial justice to the
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defendant, then the court shall make an order stating what evidence may be
introduced by the defendant, which order may include the nature of the
questionsto be permitted. The defendant may then offer evidence pursuant to
the order of the court.

(d) Nothing in this section shall be construed to prohibit ci@samination of the

victim on the issue of past sexual behavior when the prosecution presents eeiden

Ay Ata OFLrasS Ay OKAST (GSyRAy3I G2 LINRGS i
the court may require a hearing pursuant to subsection (c) of this section concerning
such evidence.

The Confederate Salish and Kootenai Tribes of the Flathead:Ration

Laws of the Confederate Salish and Kootenai Tribes Codified

Title 11, Chaper 1. Tribal Offenses

Part 6. Sex Crimes

2-1-606. Provisions generally applicable to sexual crimes.

(1) When criminality depends on the victim being less than 16 years old, itis a

defense for the offender to prove that he or she reasonably believed thd thbe

above that age. Such belief shall not be deemed reasonable if the child is less than 14
years old.

(2) No evidence concerning the sexual conduct of the victim is admissible in

LINE &S OdziA2ya dzy RSNJ KA & LI NI aentustiwith S g A
0KS 2FFSYRSNI 2NJ SGARSYOS 2F ALISOATAO Ay
the origin of semen, pregnancy or disease which is at issue in the prosecution.

(3) If the defendant proposes for any purpose to offer evidence descitbed

subsection (2), the trial judge shall order a hearing out of the presence of the jury to
determine whether the proposed evidence is admissible under subsection (2).

(4) Evidence of failure to make a timely complaint or immediate outcry does not raise
any presumption as to the credibility of the victim.

(5) Resistance by the victim is not required to show lack of consent. Force, fear, or
threat is sufficient alone to show lack of consent.
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Tribal Code Gommentary

The Hopi Nation haadopted the FederdRules of Evidenday reference through the Hopi
code. Many Nations have adopted the Federal Rules of Evidence, and for that Radedth?2
is discussed in detalRule 412, Federal Rules ofd&nceaims to protect the victim in criminal
and civil casemvolving sexual assault against

1 The invasion of privacy,

1 Potential embarrassment, and

1 Sexual stereotyping that is associated with public disclosure of intimate sexual details
and the infusiorof sexual innuendo into the fadinding process.

Rule412bars evidence offered as substantive evidence or for impeachment, except in
designated circumstances in which the probative value of the evidence significantly outweighs
possible harm to the comainant. Past sexual behavior that is excluded includes all activities:

1 That involve or imply actual physical conduct, that is, sexual intercourse and sexual

contact50
9 Of the mind, such as fantasies or dreathand
9 wStFdAy3a G2 | O2 Y Littkhatif bfigrédQaiproded Bedatalt Y A & O

predisposition, such as complain@mode of dress, speech, or lifestyle.
The following past sexual behavior is not barred by Rule 412:

1 Evidence offered to prove allegedly false prior claims by the complainant;

1 Speciic instances of sexual behavior with persons other than the defendant may be
admissible if offered to prove that another person was the source of semen, injury, or
other physical evidenc#

1 Evidence of past sexual behavior with the accused to prove coosgméesented by the
prosecution$® and

1 Evidence that, if excluded, would violate the constitutional rights of the defentfant.

60 Seee.g., United Satesv. Gdloway, 937 F.2d 542 (10th Cir. 191), cert. denied, 113SQ. 418 (19) (useof
contraceptivesinadmisdble becauseuse implies sexual actity); UnitedStates vOne Feaher, 702 F.2d 386 8th
Cir. 183) (birth of an illggitimate dild inadmissble); and Stater. Camichael, 227 P.2d918, 925 (Kan. 1986)
(evidence of enerealdiseaseinadmissible).

61 SeeC Wright andK.Graham Jr.,Federal Pradice and Procedure, § 5384 at 548 (1980) (GWhile there may be
some daubt under statutesthat require Wonduct,(t would sesemthat the language of Rule 412 is broad enoughto
encompass he behavior of the mind.€).

%2 See Faderal Rule of Evidence 412(b)(1)(A).

63 SeeFederal Ruleof Evidence 412(b)(1)(B).

64 SeeFederal Ruleof Bvidence 412(b)(1)(O).
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Rule 412 requires the following procedure to determine admissibility. A party intending to offer
evidence under Rule 412 must:

1 File a written motion at least fourteen days before trial (for good cause the judge can
require a different deadline)

Specifically describe the evidence

State the purpose for which it is offergd

Serve the motion on all partieand

Notify the complainant.

= =4 =4 A

Procedure required of the court under Rule 412:

Must conduct a hearing in camera

Must afford the complainant and the defendant a right to attend and be heand

1 Motion, related papers, and the record of the hearing must be sealed and remain under
seal uwnless the court orders otherwise.

= =

The Skokomish I (1 AZ2{1QEdz0 S LINPKAOAGA (GKS FTRYAAdarAzy 27
evidence to prove the character of the victithe@ A O (séxalb&havior including marital

history, divorce history, or geeral reputation for promiscuity, nonchay, or sexual mores

contrary to the tribal community standards is inadmissilti@llows the admission of past

sexual activity for the purposes of proving consent provided the proceduregdetaal motion

is followed and the judge determines that the evidence is strong evidence that substantially
outweighs the prejudice that may result to the victifthe judge must also find that if the

evidence were excluded it would result in a substantial injustice to tiendant. The judge is

required to issue an order that specifically describes the evidence that is admissible.

¢CKS {1212YAaK adlddziS rftaz2 AyaidNdzoda GKFG | @
corroborated. The judge gury hearing the case must theaimpgy judge the creditability of the

VIOGAY 6AlGySaasz | y Restmdnysimdy Besadse thar&ay @Ab® (i A Y Q&
corroborating evidence.

¢KS {FfA&AK YR Y220SyYy Il A &Gl GdziS LINRPOARSE F2NJ
activity except féNJ G KS @A OGAYQ&a LI &G aSEdzt | OGAGAGE 6 A
semen, disease, or pregnarthat is at issue in the cask.allows admission of the evidence of

GKS GAOGAYQA aSEdz t I IOliexekehdast seaky aigsibi ddsu¢h FS 6  aA
testimony, it does require a separate hearing before the judge.
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Exercises

Step 1: Examine the Current Situation
1 What current rule or law does your Nation have in place to protect the privacy of the
GAOGAYQA LI ad &SEdzf o0SKIFJA2NK
1 Does youNation incorporate the Federal Rules of Evidence?

1 Are you aware of people who have failed to report a sexual assault due to fear of their
sexual behavior being revealed?

f Have there been any casigswhichk @A OGAYQa &SEdzZ f 06SKI GA2NI ;
revealed in a sexual assault? Describe the situation and discuss whether you believe it
was justified.

Step 2: Establish a Vision for the Future
1 What changes if any in your current law relative to shielding the viatemecessary?
1 How is your currenkaw different than Rul&12 of the Rules of Federal Evidence? Why?
1 What procedure will be required to ensure the evidence is admissible?

Step 3: Drafting Law

Use your answers to Step 1 and Step 2 to draft the key points for this section of your code
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GHAPTER 8
VI CAIDNOCATEGEBRI VI LE

Over the past twenty years, many jurisdictions have passed laws that protect private
conversations between sexual assault and/or domestic violence victims and their advocates.
Some of these jurisdictions have determinddt these communications should always be
strictly confidential. Other jurisdictions have decided that they should be made available to the
defense in a criminal case under special circumstances.

When certain conversations and information are consider@uafidential and not subject to

RAAOf 2a8daNBx AdG A& OFffSR GLINAGAEt SISRde LT GKS
be a qualified privilege, and in other situations in which the information can never be disclosed
without consent, it is ambsolute privilege.

Sexual assault advocates or domestic violence advocates perform many services to victims
similar to the services provided by attorneys, social workers, psychologists, or clergy. Most
jurisdictions recognize the need for confid@lity in these relationshipand have develped a
victim-advocate privilege in their laws.

Confidentiality promotes trust between the victim and advocate, which allows a victim to feel
comfortable sharing information. Information can help the advocate prometaihg and

safety. A victim who is concerned that the advocate mayhawell the defendant what was
said may be too afraid to seek help.

Four elements are generally considered necessary to justify establishing a testimonial privilege:

(1) The communations must originate in confidence,

(2) Confidentiality must be essential to the proper maintenance of the relationship,
(3) The relationship must be one that society deems worthy of protecting, and

(4) Disclosure must injure the relationship more tliabenefits the litigatiorf®

85 John H. Wigmoregvidence in Trials at Common L.&&2285 (John T. McNaughton, rev. ed., 1961).
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Tribal Code Examples

The following tribal sexual assault laws arevided as illustrative examples

Oglala Sioux Tribe Law and Order Cée
Domestic Violence Code Sec. 224

Victimadvocate privilege applicable in casegadlving domestic violence.

1) Except as otherwise provided in subsection 2, and in compliance with the Victim
Advocate Privilege Act, a victim of domestic violence may refuse to disclose, and
may prevent an advocate, elder, or medicine person from disclosardidential
oral communications between the victim and the advocate and written records
and reports concerning the victim unless the privilege is waived by:

a) The victim; or

b) The death of the victim.

2) The privilege does not relieve a person from any dutyassgl in the mandatory
reporting of child abuse or neglect. A person may not claim the privilege when
providing evidence in proceedings concerning child abuse and neglect.

3y 1'a dzAaSR Ay (GKA& adzoaSOdAaz2ys al R201 4GS
program for victims of domestic violence who:

a) Has a primary function of rendering advice, counseling, or assistance to
victims of domestic violence; supervising the employees or volunteers of the
program; or administering the program;

b) Has undergone a minimum @0 hours of specialized domestic violence
advocacy training; and

c) Works under the direction of a supervisor of the program, supervises
employees or volunteers, or administers the programs.

Ely Shoshone Tribal Codadopted 6/30/2008)

XV. Witness and Evahce

Chapter 49. Privileges

VI CTIMS ADVOCATE AND VICTI M

SECTION 49.2541 Definitionss used in SECTION 49.2541to0 49.2549, inclusive, the
words and terms defined in SECTION 49.26419.2545, inclusive, have the

meanings ascribed to them in those sections.

SECTION 49.2542 “Dome532Y2aWA0l @nzel3y ded
described in SECTION 33.018.

SECTI ON 49.2543 “Séak8htz 5asbaallamdnibd e ¥5h y
SECTION 200.366 or an attempt to violate or conspiracy to violate SECTION 200.366.
SECTI ON 49.25444#NO0&XxYM”" YS8leYad nledLISNRE2Y
of domestic violence or sexual assault has been committed against the person.
SECTION 49.2545 “Victit mOS8AXAQiuot RD2OI d8E i
who works for a nonprofit program that provides assistance to victims with or

56 The Oglala Sioux Tribal Code is not available online at the time of this printing, but is available at TLPI by e
mailing maureen@TLPI.org.
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without compensation and who has received at least 20 hours of relevant training.
SECTION 49.25%8hen communication deemed to be confidential;
G402YYdzyAOFGA2Yé RSTFAYSRO®
1. A communication shall be deemed to be confidential if the communication is
0SG6SSy | @AOGAY FYR I @AOGAYQA | R@20
third persons other than:
(a) A person who is present to further the interest of the victim;
(b) A person reasonably necessary for the transmission of the
communication; or
(c) A person who is participating in the advice, counseling or assistance of
the victim, including, without A YA G GA2y X | YSYO6SNJ 2
Hd 1a dzaSR Ay (KAa aSoOtrAz2yzr a02YYdzyAi o
records concerning the victim and the services provided to the victim which are
within the possession of:
60 ¢KS @AeDarA YQa F R@2O0LF U
000 ¢KS y2yLINRPTFAG LINPINIY F2N gK2Y]
SECTION 49.2547 General rule of privildgecept as otherwise provided in SECTION
npdHpnps I GAOGAY oK2 asSS1a I ROAOS:E 0O2d
has a privileg¢o refuse to disclose, and to prevent any other person from disclosing,
confidential communications set forth in SECTION 49.2546.
SECTION 49.2548 Who may claim privilege.
1. The privilege provided pursuant to SECTION 49.2547 may be claimed by:
(a) The ictim;
(b) The guardian or conservator of the victim;
(c) The personal representative of a deceased victim; and
OR0 ¢KS @GAOGAYQAa | RO20F (S odzi 2yt
HO® ¢KS | dzikK2NARGE 2F || GAOGAYQAa heR@2 Ol
absence of evidence to the contrary.
SECTION 49.2549 ExceptiohBere is no privilege pursuant to SECTION 49.2547
M® ¢KS LJzN1}2aS 2F (KS @GAOGAY Ay aSS{A
enable or aid any person to commit or plan to comwiitat the victim knows or
reasonably should have known is a crime or fraud;
2. The communication concerns a report of abuse or neglect of a child, older
person or vulnerable person in violation of SECTION 200.508, 200.5093 or
200.50935, but only as to th@ortion of the communication;
od ¢KS O02YYdzyAOFGA2y Aa NBEtSOLyd G2 |
I R@20FGS G2 GKS @GAOGAY 2NJoé GKS @aO0d
4. Disclosure of the communication is otherwise required by law.
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Turtle Mountain Band of Chippewa Indians Tribal Code
Title 37. Domestic Violence (updated 2012)
Chapter 37.03. Criminal and Civil Penalti€ther Sanctions
Section 37.0305 Special Court Rules
(sections omitted)
f. Except as otherwise provided in Section 37.30, a victim of domestic violence may
refuse to disclose and may prevent an advocate, elder, or medicine person from
disclosing confideml oral communication between the victim and the advocate and
written records and reports concerning the victim unless the privilege is waived by
the victim.
1. The privilege does not relieve a person from any duty imposed in the
mandatory reporting of childbuse or neglect. A person may not claim the
privilege when providing evidence in proceedings concerning child abuse or
neglect.
2. A person may not claim the privilege when providing evidence in proceedings
concerning child abuse or neglect.
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Tribal CodeCommentary

¢KS h3ttrtl {A2dzEQa @A Ol A ersatioh@@vidtimihds wittiheh gA £ $3 S
advocate, elderor medicine person and to records and reports. The victim may refuse to

disclose and prevent an advocate, eldar medicine person frordisclosing confidential

information. The privilege may be waived by the victim or is waived by the death of the victim.
Oglala law defineadvocateto clarify that it can include an employee or volunteer whose

primary function is to provide advice, coutisg, or assistance to victims and who has received

the forty-hour advocacy trainingheprivilege does not apply tohild abuse and neglect cases.
Althoughthe law applieso domestic violence and sexual assasilhot includedwithin the

provisions, theprinciple and the laws would be similar. Many tribes have not yet focused on
updating and revising their sexual assault laws.

CKS 9fté {K2aK2yS / 2RSQa A dlvosadesxar ddmBsgcioiéndeS LINJA
and sexual assault. It define&tim advocateas a person who works for a nonprofit that

provides assistance to victims with or without compensation and who has recswesdy

hours in training. A communication is deemed confidential if it is between a victim and a

A O0AYQa IsRopigtédhded t6 beldigclsed tthird person other than a person who

is present to further the interest of the victims, a person reasonably necessary for the

transmission of the communicatigor a person who is participating in the advice, counseling

2NJ FaaradalyoS 2F GKS @GAOGAYaAX AYyOfdzZRAY3I gAGK2
provision extends the privilege to include situationsvhichothers may be present to assist

the victim. The records of the nonprofit and advocate areficmmtial. The privilege may be

claimed by the victim, the guardiaar conservator of the victim and the victim advocate on

behalf of the victim. There are certain exceptions to the privilege, including a plan to commit a

crime or fraud, child abuse or gkect, relevance to an issue of breach of duty of@h& OG A Y Q&
advocate to the victimor disclosure is otherwise provided by law.

The Turtle Mountain Gie extends the advocate privilege to domestic violence victims. It
covers disclosing confidential infoation provided to an advocate, elder a medicine person
in conversation or records. Child abuse or neglect is an exception.
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Exercises

Step 1: Examine the Current Situation

1 What is the role of advocate (domestic violence and sexual assault) in younwgaty?

1 Should discussion between advocates and victims be kept private?

1 Are there ohers in your community who mdye consulted by a sexual assault victim
and confidentiality would be expected.@.,elder, medicine personf)

1 Does your tribal code curreptlprotect victim/advocate conversations and records?
What forms of communication are currenttponsidered privileged: attorney/client,
doctor/patient, and psychologist/patient?

Step 2: Establish a Vision for the Future

1 Who should be covered by this pregie?Are there certain people who would
traditionally aid a sexual assault victimhere there should be an expectation of
privacy?

1 How will you define amadvocate medicine persoyor elder? Are these terms defined
elsewhere in your code?

1 Generally, a pvilege may be revoked if a third party is present. Are there certain people
who may be present without abrogating the privileged the Ely Shoshone Cod@e)

1 What exceptions should there be to the privilege?

Step 3: Drafting Law

Use your answers to Stepahd Step 2 to draft the key points for this section of your code
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CHAPTER 9
ADMIBES TY OF PRI OR BAD ACTS | NI

l y20KSN) SOARSYOS Aa&adzS NBftlGAy3a G2 aSEdat I aa
2NJ daol R | OGaé¢ aKralddermerally, ®videriRerok gihéricrimiesSand bad acts are

not admissible to prove the character of the defendanbwever, the evidence of bad acts or

prior convictions is admissible for other purposes, such as to prove motive, opportunity, intent,
preparation, plan, knowledge, identitgpr absence of mistake.

Many rape convictions have been overturned by appellate courts because the courts disagreed
on the purpose served by the admission of evidence of the prior bad acts. As a result, some
jurisdictions changed their rules of evidence or statute to allow greater use of prior bad acts in
sexual assault caseRrior sexual assaults may be admissible if allowed undenuiles.
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Tribal Code Examples

Hopi Code (Enacted August 28, 2012)

Title I. Establishmet of Courts and Appointment of Judges
Chapter 5. Powers and Duties of the Tribal Court

(section omitted)

1.5.6 RULES OF EVIDEN®E.Federal Rules of Evidence shall cautstithe rules of
evidence, to the extent that they do not conflict with Hopi law and tradition, in all
proceedings before the Trial Courts.

Federal Rule of Evidence (Amended 2011)

Rule 413. Similar Crimes in Sexuedsault Cases

(a) Permitted Usesln a ciminal case in which a defendant is accused of a sexual
assault, the court may admit evidence that the defendant committed any other

sexual assault. The evidence may be considered on any matter to which it is relevant.
(b) Disclosure to the Defendantf the prosecutor intends to offer this evidence, the
LINE&SOdzi2NJ) Ydzad RA&aOf2asS AdG G2 G4KS RSTS
summary of the expected testimony. The prosecutor must do so at least 15 days

before trial or at a later time that the cotiallows for good cause.

(c) Effect on Other Rule3his rule does not limit the admission or consideration of
evidence under any other rule.

(d) DefinitionlLgf 0 KSéx Nad SA$ s&Ru lwtdzf’'S n mp
crime under federal law®J dzy RSNJ aGF 4GS €1 ¢ ola aaidl Ss
involving:

(1) any conduct prohibited by 18 U.S.C. chapter 109A,;
202y il Ol gAGK2dzi O2yaSyiz oStiohsy | vV
objectt F YR FYy20KSNJ LISNE2Y Q& 3ISyAdGEf&a 2NJ
@02y il Ol gAlGK2dzi O2yaSyidz o0Si6SSy (K
LI NI 2F Fy2GKSNJ LISNAR2YyQa O02ReT

(4) deriving sexual pleasure or gratification from inflicting death, bodily injury, or
physical pain on another person; or

(5)an attempt or conspacy to engage in conduct described in subparagraphs

(1 (4.
Rule 415. Similar Acts in Civil Cases Involving Sexual Assault or Child Molestation
(@) Permitted Uses.y | OA @At OFasS Ay@2t gay3a | Of |

alleged sexual assault onitd molestation, the court may admit evidence that the

party committed any other sexual assault or child molestation. The evidence may be
considered as provided in Rulés3and414.

(b) Disclosure to the Opponentf a party intends to offer this evidence, the party

Ydzad RAAO0t2aS A0 G2 (GKS LI NLe& F3FAyad o
statements or a summary of the pected testimony. The party must do so at least 15
days before trial or at a later time that the court allows for good cause.

(c) Effect on Other Rule3his rule does not limit the admission or consideration of
evidence under any other rule.
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Rules of Evidence in the Court of the Confederated Tribes of the Umatilla
Reservation
Rule 413. Similar Crimes in Sexu#edsault Cases
(a) Permitted Uses. In aigrinal case in which a defendant is accused of a sexual
assault, the court may admit evidence that the defendant committed any other
sexual assault. The evidence may be considered on any matter to which it is relevant.
(b) Disclosure to the Defendant. He prosecutor intends to offer this evidence, the
LINPASOdzi2N) Ydzad RAaOft2asS A4 G2 GKS RSTS
summary of the expected testimony. The prosecutor must do so at least 15 days
before trial or at a later time that the cotiallows for good cause.
(c) Effect on Other Rules. This rule does not limit the admission or consideration of
evidence under any other rule.
0RO 5STFAYAGAZ2Y 2F a{SEdz2t ! &l dzf GPE LYy
crime under tribal, federabr state law, involving:
(1) any conduct considered a sex related crime or sexual abuse under tribal law
and any conduct prohibited by 18 U.S.C. chapter 109A;
OHUO O2y Gl Ol gAlK2dzi O2yaSy (s t1008dng SSy
objectt andanoK SNJ LISNE 2y Qa 3ISyAdlrfa 2NJ I ydzaT
6o0 O2y il Ol pAGK2dzi O2yaSyidsz o0SGoSSy
LI NI 2F Fy2G0KSNJ LISNBA2YyQa o02ReT
(4) deriving sexual pleasure or gratification from inflicting death, bodily injury, or
physical pain on another pgon; or
(5) an attempt or conspiracy to engage in conduct described in subparagraphs

(1-(4).

Rule 415. Similar Acts in Civil Cases Involving Sexual
Assault or Child Molestation

(a) Permitted Uses. (a) In a civil case involving a claim for relief Baged I LJ- NIi & ¢
alleged sexual assault or child molestation, the court may admit evidence that the

party committed any other sexual assault or child molestation. The evidence may be
considered as provided in Rules 413 and 414.

(b) Disclosure to the Opponerif.a party intends to offer this evidence, the party

Ydzatd RA&AOf2aS AdG (G2 GKS LI NIe&e +r3AFAyad ¢
statements or a summary of the expected testimony. The party must do so at least 15
days before trial or at a later tiethat the court allows for good cause.

(c) Effect on Other Rules. This rule does not limit the admission or consideration of
evidence under any other rule.
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Tribal Code Gommentary

The Hopi statute like many tribal codes incorporate Hegleral Rules dvidence. Feder&ule
of Evidencet13 is particularly important in sexual assault caBege 413rovides thatin a
sexual assault case evidenceottier sexual assaulis admissibleandthe ruleallows
admission of other sexual assaults includingsththat are subject of uncharged cond@ét.

If the prosecutor intends to oéf evidence under Rule 413, the prosecusrequired

1 To tell the defendant in advance

1 Toinclude in the disclosure statements of withesses or a summary of the substance of
any testimony that is to be offeredand

1 To disclose at least fifteen days before the scheduled date of trial or at such later time
as the court may allow for good cause.

Rule 413&llows the admission of other sexual assaults in a civil case for damages. fhe par
intending to provide evidence of past sexual assault must disclose the information and
witnesses fifteen days before trial.

Rules 413 and 415 of the Umatilla Rulesvofi&nce are identical to the Federal Rules of

Evidence. Unlike Hogimatillahas i®@2 N1J2 NI 6§ SR (G KS NHzZ Sa Ayd2 GKSA
Hopireferences them. The benefit of the manner used by Umatilla is thathagges that are

made to the Federal Rul&gll not automatically be incorporated, buather bereviewed and

approvedby the Nation. This is an exercidetleir sovereignty. The advantagéthe way Hopi

has referenced the Federal Rules of Evidealtm®vs for the automatic incorpation of any

changes to the evidence rulels is evidently their desire talways use thé&ederal Rules of

Evidence

57 United Satesv. Guidry, 456 F3d 493 (5th Ci., 2006), cert. denied 127 SCt. 996 (2007).
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Exercises

Step 1: Examine the Current Situation

1 Has your Nation incorporated the Federal Rules of Evidence? If so, does Federal Rule
413 describe how your Nation wants to handle the admission of bad acts of the
defendant into eidence?

1 Does your Nation have other rules of evidence that specifically deal with admission of
bad acts of the defendant? Do they adequately describe how your Nation wants to deal
with this type of evidence?

f What is the current procedure, if anthat mustbe followed to admiRS TSy R y i Q& o |
acts into evidence?

Step 2: Establish a Vision for the Future
1 What changes if any should be made in the current rules of evidence?
T 2KFd LINRPOSRdAzNE Ydzad 0S F2ft2¢6SR G2 | RYAG R
1 Are there any additional issues that should be dealt with relating to the admission of
RSTSYRIydiQa o6FR F0la Ayd2 S@OARSYOSK

Step 3: Drafting Law

Use your answers to Step 1 and Step 2 to draft the key points for this section of your code
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Additional Resources

Bodks

SarahDeer,BonnieClairmont,CarrieMartell, andMaureenWhite EagleSharingOur Stories of
Survival: Native Women Surviving Viole(&skaMira Pres2007).

Carrie E. Garrow and Sarah Ddatbal Criminal Law and Procedumded. (AltaMira Press,
2015).
Resources and Reports

Maureen White Eagldribal Court Judges Bench Baokl Bench Cardribal law and Policy
Institute 2011).

SarahDeer, Carole Goldberdjeather Valdez Singleton, and Maureen White Edggeus Group
on Public Law 280 and the Sexual Assault of Native Womi&al Law and Policy Institute
(2007).

Articles

JenniferBrung oPitfalls for the Unwary: How Sexual Assault Counséictim Privileges May
Fall Sharof Their Intended ProtectiogsUniversity of lllinois Law Revie®373 (2002).

KathleenCairney 6Addressing Acquaintance Rape: The New Direction of the Rape Law Reform
Movement¢ 69 St. John L. Rev. 291 (1995).

SarahDeer, dToward an Indigenous Jurisprudence of Rapen Y I y & Wd [ & 3 t dzo @
(2004a).

Sarah DeeriSovereignty of the Soul: Explorireetintersection of Rape Law Reform and
Federal Indian La@38 Suffolk University Law Reviels5 (2005).

SarahDeer,oFederal Indian Law and Violent Crime: Native Woumush Children at the Mercy
of the Stateg 31 Social Justickr (2004) (reprintedin Color of ViolengeSouthend Pres2006).

MelissaFarley etal., Garden of futh: TheProstitution andTrafficking of Native Women in
Minnesotaa A yy Saz2dl LYRAIY z20»ait®by@pal).{ SEdz £ ! aal dzf @

Judith DLincoln,Abolishng the Marital Rape Exemption: The First Step in Protecting Married
Women from Spousal Rajge85 Wayne L. Rev. 1219 (1989).

Cheryl AWhitney,Non-Strange, NonConsensual Sexual Assaults: Changing Legislation to
EnsureThatActsAre Criminally Punisheél27 Rut. L. J. 417 (1996).

Report to the U.S. Attorney General on laying Federal Agency Response to Sexual Violence in
Tribal Nations: Issues and Recommendatidlagional Coordination Committee on the

American Indian/Alaskan Native Sexual Assault Nurse ExaBaxeal Assault Response Team
Initiative (June 2014).
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http://papers.ssrn.com/sol3/papers.cfm?abstract_id=987702
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https://www.jstor.org/stable/29768271?seq=1#page_scan_tab_contents
https://www.jstor.org/stable/29768271?seq=1#page_scan_tab_contents
http://www.prostitutionresearch.com/pdfs/Garden_of_Truth_Final_Project_WEB.pdf
http://www.prostitutionresearch.com/pdfs/Garden_of_Truth_Final_Project_WEB.pdf
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http://www.ovc.gov/AIANSane-Sart/pdf/NCC_June2014_FinalReport_508.pdf
http://www.ovc.gov/AIANSane-Sart/pdf/NCC_June2014_FinalReport_508.pdf
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Stalking, sexual assault, and murder are closely related. In the United Stag¢es,every

twelve womenhasbeen stalked Three out of four stalking victims are stalked by someone they
know. Eightyone percent of women stakd by a current or former intimate partner are also
physicaly assaulted by that partneB1 percentare sexually assaulted by that partrféin

addition, 76 percentof femaleintimate partnermurder victims and 8percentof female
attempted-homicide vicims had been stalked by their intimate partner the year before their
murder or attempted murder.

A statistically significant association existed betwagimate partner physical assault and
stalking for femicide victims agell as attempted femicide viats. Stalking is revealed to be a
correlate of I¢hal and neaiethal violence against women and, coupled with physical dissau
significantly associated with murder aattempted murder. Stalking must be considered a risk

factor for both femicide andteempted femicide, and abused women should be so ad¥sed.

This section is divided into threghapters,Chapter 106Summary 6 Stalking in Native Natiorgs
Chapte 11: &CriminalStalking Statute and Chapter 12¢Sanctions in Stalking Cases

Chapter 1(provides statistical information on stalking in Indian country, information on
common stalking éhavior,including the use of technologgnd federal statutes on stalking
that impact Indian country.

Chapter 11discusses the core elements of a stalking criminal statute. It provides examples of
tribal statutes @ well as exercises to aid in development of a tribal statute.

Chapter 1Zrovides an overview of sanctions and includes tribal code examples as well as
exercises. It raises certain situatianswvhichit may be apropriate to enhance the penalties.

The January 2007 reporhe Model Stalking Code Revisited: Responding to the New Realities of
Stalkingwasused extensigly in this sectioin framing the issues, describing the problerrsd
providing a modetode.For more information on these issues, you can access the report and
other useful materials othe Stalking Resource Center website.

58 patriciaTjaden and NarncThoennesStalking in America: Finding from the National Violence Against Women
SurveyU.S. Departmentf Justice, National Institute of Justice and the Centers for Disease Control and Prevention
(1998).

69judith M. McFarlane etl., dPartner and Intimee Partner Femicidé Homicide Studie8, no. 4 (November 1999),

300.
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CHAPTER 10
SUMMARY OF STALKI NG I N NATI

AmongAl/ANwomen, 48.8 percent have experienced stalking in their lifetime and 11.6 percent
have experienced it in the past year. Am@xgANmen, 18.6 prcent have experienced stalking

in their lifetime and 3.8 percent have experienced it in the past year. AvAbAdN victims, 89
percent of women and 91 percent of men have experienced stalking by an interracial
perpetrator.”®

Becausdhere is a strong retaonship between stalking and sexual assault and murdesng
stalking laws may result in &drease in other serious crimes.

The definition ofstalkingvaries dependingponthe jurisdiction. The Stalking Resource Center
definesstalkingl & & | ©dhdizdtHirBcted & a specific person that would cause a
NEBFaz2yl of STLISNE2Y TSI NWE

Research shows that surveillaneeq,watchingandfollowing) is the most common type of
stalking behavior. Stalkers can cause serious emotional trauma and terror tvéheu
communicating direct threats. Many victims experience loss of sleep, nightmares, weight loss
gain, depression, anxiety, and difficulty in concentrating. Some are forced to change jobs and
homes to avoid a stalker.

Many tribes do not have stalkjnaws although manyavedeveloped andipdated their
statute inrecentyears. The methods that a stalker can use to tracikms hasubstantially
changed in the past ten yearso it is important to consider this in developing or revising
stalking lawsToday stalkingyy usinghe Internet is common, installation of surveillance
software on a computer is possible, global posiingsystemgGPShave become available,

and secret video cameras are an economic possibility

0 Andre RosayYiolence Against American Indiand Alaska Native Women and MéWational Institute of Justice
Research Report (May 2016), 29.

"Definition of StalkingNational Stalking Resourcerer.
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Technology and Stalking

Geneally, laws have not kept up with the technolodgyreview of some common usef
technology to stalk should beelpful in determining whether your proposed or currestatute
is comprehensive and covers cyberstalkimghe use of electronic communicats to harass
or frighten someone.

CellPhonesCell phones can be used by stalkers to send text messages, call, send photos and

video, trackusingDt { = Y 2 y A (iudddé throughlsilyWwakeYa@dkseictiy Q& LISNE 2 Y I f
information stored on thatcellphone, andcan also be useds a listening device&Caller ID can

be circumvented by a stalker by spoofing technology that allows the stalker to mask idantity.

siFt 1SN Oy dzaS I @AOGAYQa LIK2yS Dt{ aeadsSy a2
victh Y Qa thiKsBalke®can activate one of the applications that allows tracking of the cell
LIK2yS gAGK2dzG GKS GAOGAYQa (y26fSR3IASO ' GSNYI
phone, activate one of the tracking servicaad plant the phone in theictim@ car. Spyware is
a2F06I NS GKIFIG OFly 0SS AyaidlftftSR 2y | @AOIGAYQaA
OFrftaz NBFR GSEG YSaalr3asSazr | 00Saa GKS GAaOilAayYQ
Spyware can be installed remogedithout the stalker actually having possession of the phone.

GPS Devicel addition to using cell phones for tracking victims, stalkers can also purahase
GPSn orderto track victims. Trackers and loggers are devices that can hie putag or
attached to a car to track a victim

ComputersSpyware can be attached or imbedded in a computer to trackutieeof the

@ A O (campudei. Spyware is a computer software program or hardware device that enables

an unauthorized person to secretly monitor aratlger information alout computer uself

these applications are run on stealth mqdeey can be very difficult to detech person does

not evenneedphysical access to the computerorderto install some spyware. Some spyware

can track every keystrokallowingan abuser to accegmsswords and gain accessaocouns.

Some can track every chatstantmessageor e-mail message. Other spywageglows the

aiFt 1SN G2 FTNBSI S 2N aKdzi R2¢éy (G(KS @AO0GAYQa O

Social Networing SitesThe salker may use social networking sites and the information

contained in them to harass and track the victim. They may post information about the victim

on their own site, impersonate the victim by creating a fake; sftgend¢ family and fiends of

the victim upload or tag photos of the victipor use thesites of thed A OG A YQa OKAf RNBY
information on the victim.
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Federal Stalking Laws

Knowledge of federal laws and state laws impacting people in your community is important
when dereloping a stalking statut@s stalkers may enter and leave Indian country or stalk a
person through technology within Indian country without ever physically entering your
jurisdiction.Cooperation between jurisdictions is importantholding stalkers aountable.

The federal @lking law,18 USC§ 2261A(2013, is a law of general gghicability, applying to
anyone who meets thelementsof the statute. The federal stalking statute uses the power of
the federal government to regulate interstate commerce in establishing this crime. The law
requires three key elements:

1. ¢KS LISNR2Y VYdzald KIFI @S aGAyldSyié
a. ToKkill, injure, harass, intimidateause severe emotional distress to someone in
another state or in another tribal jurisdiction, or
b. To place that person in another state or tribal jurisdiction in reasonable fear of
death or serious bodily injury to that person or the immediate familpuse, or
intimate partner of that person.
2.adza i LIzNBRdzS GKFG aAyidaSyidé GKNRdAdAK | O2dz2NBAS
composed of two or more acts, evidencing a continuity of purpose that makes use of a
facility of interstate commerce (e.g., nhanternet, telephone, and actual travel).
3. The conduct must cause substantial emotional distress to the person or place that
person in reasonable fear of the death or serious bodily injury to the persons described
above in 1(b)?

Realizing that a tribe gerally cannot hold noiNative stalkers criminally accountabiand

may have difficulty holding Native stalkers who are not physically within their boundaries
criminally accountable, the importance of cooperation between federal and state law
enforcement ad prosecution is extremely important to stop stalkers, before the stalking ends
in more serious criminal violations.

For a tribe to have jurisdiction, it is necessary that the crime took place within the boundaries
of Indian country. In stalking casesucts have ruled that the crime of stalking can take place in
either or both the location where the communication originated (e.g., text messagesnaile

messages sent from a town outside of Indian country) and the place where the message was

72 See the appendix for pertinent provisions of the federal laws on stalking.
3 |n some situations, a neNative stalker violating a protection order may be held accountable by a Native Nation.
This is discussed in SectionProtection Orders foreXual Assault and Stalking Survivors
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Point of Discussion: Federal law

The federal stalking law applies to both PL 280 and;Rar280 affected reservations, so
consider:

What are the important parts of the federal law?

What kind of stalking cases does the federal law cover? Can you think of examples fror
community that might be covered?

What stalking cases are not covered by the federal stalking law? Can you think of exan
from your community that might not be vered?

What is effective or positive about the federal law?

What is ineffective or negative about the federal law?

What are the ways that the tribe could support prosecution under federal law?
Are there parts of the federal law you think would be effeciivéribal court?

Because stalkingvictim may have a protection order for stalking, domestic violencsexual
assault through tribal or state court, knowledge of the federal law on interstate violafian o
protection order is helpful to ensure the tribal lawsu develogntersect or make the most of
federal protection for victimsThe federalaw, 18 USC§ 2262(2006) describes the crime of

interstate violation of a protection ordePRrotection orders for stalking and sexual assault are

further discussed in Section V of this resource.

Thefederalfirearmslawsdescribed irChapte 3 of this resourcedCriminal Jurisdictian
Important Federal Lasand Crimeso ConsidekE are also significant in many stalking cases.
Firearms prohibitions are contained 18 USG 922(2005). It may be helpful to reviewhe
section before drafting your own law.
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CHAPTER 11

CRI MI NAL STALKI NG STATUTE

There are a number of key issues that should be discussed, understabdesdved in
developing or revising a criminal stalking statute. A quick review of these points may be helpful
before examining your current statute or developing a new one.

Intent

Every criminal code requires that tieéfender intends to commit the criméntent is generally
described either aéspecific inten¢ or égeneral intente

Specific intenteans a stalker must intend to cause the reaction in the vicsuch as fear for
0 KS @ safety. ¥ €aa be difficult to proved prosecutor needs to prowehat was on the
LISNLISG NI G2 NDa wWekeyp&fordddSy GKS | Ol a

General intenimeans a stalker must intend the actions in whilcl stalkeris engagingd.g.,
following, callingpr e-mailing) but not necessarily the consequences of those actlbasribe
desires to hold more stalkers accountable, it is suggested that the statute regpnezal
intent.

Fear and Emotional Distress

The main goal of a stalking law is to be able to take action to prevent violence. When has a
LISNBE 2y & ONP ManpIRalkidgha®is I6ok af tBeissue of fear. Is the stalker doing
things that cause fear?

Many jurisdictions require that the victim personadlyperienceear, rather than using a
dreasonable person standagdf a prosecutor must prove the victim expemiced fearthe
prosecutormustcall the victim as a witnes$his means that the victim must sit in front of the
personthe victimfears andin a public setting, describe tHear andthe effect of that fear
(anxiety or psychiatric problems}Y.his can b retraumatizing.

If areasonable person standarsl usedjt may not always be necessary for the victim to testify.
The prosecutor must show that a reasonable person (not necessarily the victim) would feel fear
when exposed to the stalk@ractions.

Same lawsrequire that the victim fearexrious bodily injury or death. Howevéhere are some
milder forms of stalkinghat can also cause immense fear.
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Point of Discussion: What stalking behaviors should we criminalize?

Some stalking laws are limited to actions that threaten death or injury. However, there &
other forms of stalking that can be terrifying. Stalkers might threaten sohtlee following:

| will kidnap you/hold you hostage.

| will kidnap your children/family members.

| will destroy your credit rating/get you evicted.
| will destroy your reputation/end your career.

| am watching your every move.

L T T

These kinds of tleats do not necessarily rise to the level of death or injury, but are quite
frightening to the victim.

Some jurisdictions require that the victif@ar for safetyor suffer other emotional distress
The tem emotional distreséd & Y SIF y i G2 O2 @S NésponstlBbem@ vy 6t S LISN
followed, watched, or threatened

Fear in many statutes not only includes fear of harmneself but alsancludes fear of harno
others.Sometimegother<t is limited to fanily membersor it could beextended to a broader

group of people, such aa current social companion or someone with whom the victim has or

has had a continued relationship KS @A OG A YQa LINR TS a johadyperson O2 dzy & ¢
with whom the vicim is acquainted.

Most stalkers are not strangers and may have had some kind of relationship with the,@otim
GKS adlFt 1SNIYlIe 1y26 GKS AYLRNIFIYyG LIS2LXS Ay

Point of Discussion: Who might the stalker threaten?

A victim of stalking might fear for more than her own safety. A stalker might threaten a
variety ofdifferent people in her life. Examples:

Spouse, boyfriend
Children

Parents

Boss

Lawyer

Friends

¥ F X X ¥ X
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Acts and Course of Conduct

Stalking laws should also include an understagdif context (the entire situation). Some
behavior might look harmless unless you understand the background.

ExampleJoe sends his enirlfriend, Nancy, a dozen red roses.
One possible interpretatiodoe is romantic. Joe wants to get back together.
Reaity: Joe once told Nancy that the next time she receives roses, shaiavi

¢KS dzaS 2F LIKNIasS aNBlFazylofS LISNaR2Y Ay (GKS @
consideration of context in a law.

The following is a list of behavior (actisat could be cosidered stalking under certain
circumstancesBy itself, an act may not be stalking. However, if you look at the background
situation, it might meet the legal definition of stalking.

1 Following

Telephoning/texting

Sending letters or packages

Photographiig a person from a distance or witahidden camera

Tracking or intimidating a person in any manner

Violating protection orders

LaAy3a GKS £S3rf aedadsSy (2 KINraa || GAOGAY
motions or other civil process againsttims,

=4 =4 =4 4 -4 A

1 Harassing a victim through visitation or custody arrangements

1 Using surveillance in person, through technology, or through third parties

T 'aAy3a GKS LYyGSNYySid 2NJF O2YLJziSNIJ G2 adGSlHf
GAOGAYQa ONBRALU

1 Engagig in obsessive or controlling behaviprs

T ¢ NBSGAYT GKANR LI NIASaE 6Soaos | GAOGAYQA

T QYYAlGGAY3a o0dzNBf I NBE Ay | @GAOGAYQAa K2YST

f MNBaLI aaayad 2N Y20Ay;3 A0SYa Ay || GAOUAYQA K

1 Killing animals

 Attemptingtohamoned St ¥ Ay | @AO0GAYQA LINBaSyoS

f Sending flowers, cards, ofél Af YSaal 3Sa G2 I @GAOGAYQEA K2V

T /2yaFrOQiAy3 I GAOGAYQa SYLX 28SNJ 2N F2NDOAy 3

1 Using humiliating or degrading tactjssich as posting pictures a victim on the

Internet or disseminating embarrassing or inaccurate information about a yictim
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1 Assaulting a victim
1 Using children to harass or monitor a victiand
1 Impersonating a victim through technology or other means

Most jurisdictions have a griirement that the behavior be repeated on two or more occasions.
¢tKS 62NRa a O 2 e 8sed®tddegortbg tReca@ians Some places require that the
action take place within a certain time period. Minnesota defingatiern of harassing

condud & adG 62 2NJ Y2 NFearpgodd oAGKAY | FTADS
{2YS adlrt1Ay3 aidlGdziSa O2yGlrAy | tAad 2F aLlSoO
gl & (2 dzAS | fldzyRNE fA&G A& (G2 FRR fly3dza 3S

technobgy or new tactics can be applied.
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Tribal Code Examples

The following laws are provided as illustrative examples.

Fort Peck Comprehensive Code of Justice

Title 7: Criminal Offenses

Chapter 2. Crimes Against Persons

Subchapter D. Sexual Offenses

Sec. 224. Stalkindamended 2011)

(a). A person commits the offense of stalking if the person purposely or knowingly
causes another person substantial emotional distress or reasonable appiehens
of bodily injury or death by repeatedly:

1. following the stalked person; or
2. harassing, threatening, or intimidating the stalked person, in person or by
phone, by mail, or by other action, devise or method.

(b) Stalking is a Class A misdemeanoret&gn convicted of stalking may be

sentenced to pay all medical, counseling, and other costs incurred by or on behalf of

the victim as a result of the offense.

(c) Upon presentation of credible evidence of a violation of this section, an order may

be graned restraining a person from engaging in the activity described in subsection

(a).

(d) Attempts by the accused person to contact or follow the stalked person after the

accused person has been given actual notice that the stalked person does not want to

be contacted or followed constitutes prima facie evidence that the accused person
intentionally followed, harassed, threatened, or intimidated the stalked person.

Colville Tribal Code

Title 3. Offenses

Chapter 3.1 Criminal Cod€urrent as of April 2016)

3-1-18 Stalking

(a) A person commits the offense of stalking if the person:
(1) purposefully engages in a course of conduct directed at a specific person that
would cause a reasonabperson to fear bodily injury, indecent liberties, rape,
death of himself or herself or a family or household member or uninvited
intrusion into a residence or place of employment; and
(2) has knowledge or should have knowledge that the specific pergbbew
placed in reasonable fear of bodily injury, indecent liberties, rape, death of
himself or herself or a family or household member, or uninvited intrusion into a
residence or place of employment; and
(3) whose acts induce fear in the specific persbbodily injury, indecent
liberties, rape, death of himself or herself or a family or household member or
uninvited intrusion into a residence or place of employment.

(b) For purposes of this section:
OM0O G/ 2dzZNBRS 2F 02y RdzOlGga visudllonphysiddls LIS I (G S
proximity to a person or repeatedly conveying verbal or written threats, or
threats implied by conduct or a combination thereof directed at or toward a
person.
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OHO GwSLISHFGSRfeé¢ YSIya 2y (g2 2N Y2NB
600 Gl I a 1 gsgaperSoR & knowingly with respect to conduct or to
a circumstance described by a statute defining an offense when the person is
61 NB 2F GKS LISNE2YyQa 26y O2yRdzOG 2 NJ
acts knowingly with respect to the result dnduct described by a statute
defining an offense when the person is aware that it is highly probable that the
NBadzZ & Attt 0S OFdzaSR 06& (KS LISNE2YQa
of a particular fact is an element of an offense, knowledgetat#ished if a
person is aware of a high probability of its existence. Equivalent terms, such as
Gly26Ay3adé 2N agAGK 1y26ftSRISET KFEGS
(c) Attempts to engage in this course of conduct after being given actual notice that
the person doesiot want the course of conduct to continue constitutes prima facie
SOARSYOS GKIG GKS adlf{iSNRa FOdAaA2ya I NB
and that the stalker has knowledge, as required in (a)(2) of this section.
(d) A conviction forhie offense of stalking is a Class C offense, except that a
conviction is a Class B offense if any of the following apply:
(1) the stalker has previously been convicted of the offense of stalking under this
section;
(2) the stalker has previously been &@rted in Tribal Court or another court of
domestic violence, or harassment of the same victim or any person specifically
named in a protective order;
(3) the stalking violates any protective order protecting the person being stalked;
(4) the stalker waarmed with a deadly weapon while stalking the person;
Op0 GKS aidlf{iSNRa GAOGAY A& 2NJ gl a
GAOUAY I RO20FGST aLR{1SaLISNE2Y>S fS3IAAf
the stalker stalked the victinotretaliate against the victim for an act the victim
LISNF2NXYSR RdzZNAYy3d GKS O2dzZNAS 2F 2FFAOA
performance of official duties; or

6cv GKS adGrt{iSNRna GAOGAY A& | OdzZNNBy i
adjudicative poceeding, and the stalker stalked the victim to retaliate against the
GAOGAY & | NIBstiaeinyior gofential tksBmogydh OG A YQa G S

STATUTES of the CONFEDERATED TRIBES of the UMATILLA INDIAN RESERVATIO
Criminal Code
SECTION 4.84. STALKING (Last amended 3/24/2014)
A. Definitions.
M® a! fFNXYeée YSIya (G2 OlFdzaS | LILINBKSyaaA?2
danger.
H® a/ 2SNOS¢ YSIya G2 al
od a/ 2yl OG¢ AyOfdzRSa 0dz
a. Following the other person,
b. Waiting outside the home, property, place of work or school of the other
LISNE2Y Q& FlFYAf@ 2N K2dzaSK2f RZ
c. Sending or making written communications in any form todther
person,
d. Speaking with the other person by any means,

Nhrday = O2 Y LIS
Ad y2i fAYA
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e. Communicating with the other person through a third person,
f. Committing a crime against the other person,
g. Communicating with a third person who has some relationship to the other
perazy 6AGK GKS AyGaSyid 2F STFFSOGAy3a i
other person, or with the intent of gaining knowledge about the other
person,
h. Communicating with business entities with the intent of effecting some
right or interest of the othe person, or gaining knowledge of the other
person,
A® 5FYF3IAYy3ad GKS 20KSNJ LISNE2YyQad K2YS3
j- Delivering directly or through a third person any object to the other person
at any time or place,
k. Using technology todick, monitor or otherwise gain knowledge of the
20KSNJ LISNE2Y Qa | OGAGAGeT AyOfdzZRAYy 3 @
ware, surveillance equipment, tracking devices or ldigiance magnification
devices.
nd® awSLISIFGSRE YStya (62 2NJ Y2NB GAYSa
B.A person commits the crime of stalking when:
1. The person knowingly alarms or coerces another person or a member of that
LISNE2Y Q& AYYSRAIFIGS FlLYAf@ 2N K2dzaSK2f¢
contact with the other person;
2. ltisobjectively$ a2y 6f S F2NJ I LISNBR2Y Ay (KS
alarmed or coerced by the contact; and
3. The repeated and unwanted contact causes the victim reasonable
I LILINBKSyaAzy NBIFNRAY3I GKS LISNER2Z2YFE &
immediate famly or household. Stalking is a felony.

National Center for Victims of Crime (NCM@ddel Stalking Cod€1/2007)
SECTION TWO: OFFENSE

Any person who purpogelly engages in a course of conduct directed at a specific
person and knows or should know that the course of conduct would cause a
reasonable person to:

(a) fear for his or her safety or the safety of a third person; or

(b) suffer other emotional distress guilty of stalking.

SECTION THREE: DEFINITIONS

As used in this Model Statute:

OO0 G/ 2d2NBRS 2F O2yRdz0G¢ YStya (62 2N Y2
which the stalker directly, indirectly, or through third parties, by any action, wdth
device, or means, follows, monitors, observes, surveils, threatens, or communicates
G2 2NJ 1 o2dziz | LISNE2YS>S 2NJ AYGSNFSNBa 464
000 G9Y20GA2YyIlf RAAGNBaa¢d YSIya ar3ayaAFao
does not necessayi) require medical or other professional treatment or counseling.
6000 aGwSltazylrofS LISNER2YE YSEya | NBFazyl
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SECTION FOUR: DEFENSES

In any prosecution under this law, it shall not be a defense that:

(a) the actor wasot given actual notice that the course of conduct was unwanted; or
(b) the actor did not intend to cause the victim fear or other emotional distress.
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Tribal Code Gommentary

The Fort Peclaw definesstalkingnarrowly. It requiresspecific intent Theprosecutor must

show the perpetrator intended tgause the victim substantial emotional distress or reasonable
apprehension of bodily injury or death.also requireghe victim to have substantial emotional

distress or reasonable apprehension of bodifyiy or death! & I GNAIF f X SOARSYOS
emotional distress would be a required part of the case, if the victim was alleging severe

emotional distressThe activity used by the stalker could be repeated following or harassing,
threatening or intimidating the stalked person by phone, mail, or by other devise or method.

This broadly defines the method the stalkenght use to cause the emotional distress or

apprehension of bodily injury. Stalking i€EssA misdemeanor. Once the statute is waigd

the victim may obtain a restraining order against the stalker.

The Colville stalking codgequiresthat:

1 The stalker must intend the actiotisat would cause a reasonable person to fear bodily
injury, incecent liberties, rape, or deatio the personor to a family or household
member or fear uninvited intrusion into a residence caqe of employment.

1 The stalker mushave knowledge or should have knowledge that the stalked person will
be placed in a reasonable fear of bodily injuagd so forth

1 The acts of the stalker must actually induce fear in the victim of bodily injury, indecent
liberties, rape, or deatlof himself or herself or a family member or an uninvited
intrusion into a residence or place of employment.

If notice is given to the stalkehat the person does not want the course of conduct to
continue, this constitutes prima facie evidence that the stakarctions are purposeful, and
that the stalker has knowledge of the effect.

The Umatilla stalkig code requires conviction for stalig when:

9! LISNBER2Y (y2¢6Aiy3Ite FfFNy¥a 2N O2SNOSa |y2aK
family or household by engaging in repeated and unwanted contact
T LG A& NBlFLazylrotS F2NJ I LISNER2Y Ay GKS @GAOGA

the contact, and or
1 The contact causes the victim reasonable apprehension regarding the personal safety of
GKS GAOGAY 2NJ GKS @GAOGAYQA AYYSRAFGS FIlFYACS

Alarm is defined by the statute as apprehension or fear resulting from the perception of
danger The definition otontactcovers a wide variety of actions includimgt not limited to
the following: sending or mking communication in any fornspeaking or communicating
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through a third personcommunicating with #usiness entity for the purpose effecting some

right or interest of the other or to gain knowledge of the othdamagingthd SSNR 2 Yy Q&4 K2 Y S
property; delivering any object to the other; and using technology to track, mqrutor

otherwise gain knowledge of the other per€ractivity,including but not limited to the use of

computer spyware, surveillance equipment, tracking devioetongdistance magnification

devices.

Stalking under the Umatilla Code is a felony. Umatilla is a Nation that has implenTdr@d
soit has the abiliy to incarcerate for up to three years for conviction of one crime.

The Model Stalking Code incorporagemneral intent into the statute, instead of specific intent.
The stalker must inteshthe actions but not necessarily intend the consequentagscourse of
conductmeans two or more acts. The acts can be committethbystalker or through others
and include:

Monitoring,
Surveiling,
Threateningor
Communicating

= =4 =4 A

The stalker does not need to be physically close to the vidtira.code has not been sp#ciin
naming all the possible acts, but provides some direction to the court on the type of acts.

Under the Model Stalking Codiese acts need to bésufficiently disturbing that a
reasonable person would be fearful thieir safety orthe safety of ahird person.The acts
could also be the type that causes a reasonable person to suffer emotional distress.

Under this law, g@rosecutor would not need to show that the victim suffered erogl

distress or feared for thesafety, but rather hat a reasoable person woulduffer enotional

distress or fear for theisafety It defineséa reasonable pers@ras apersod y (1 KS @A OGAYQ
circumstanceThis is a broad statute that is intended to punish a wide variety of stalkers,

including stalkers using newdkenology.

The Model Stalking Code recommends that stalking laws specifically exempt two typical
defenses claimed by stalkers: (1) that the perpetrator was not given actual notice by the victim
that the conduct was not wanted; or (2) that the stalker diok intend to cause the victim fear

or other emotional distress.
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Exercises
Step 1: Examine the Current Situation

1 Do you currently have a criminal stalking law?

1 Does your current law require general or specific intent?

1 What is the fear requirement in yostatute? (Reasonable person? Actual fear to the
victim? Fear of what? Bodily injury? Death? Safety?)

1 Does the current law cover the current technological methods used to stalk as described
in Chapter 10?

1 What type of conduct is considered stalking in therent law? How many acts are
required?

T LT &2dzNJ NBaSNBI GA2y A& FFFSOGSR o608& t[ HynxX
stalking statute?

1 Even if you are not affected by PL 280, consider reviewing the state (slestain
stalking in states bordering your reservation, as stalking could be a crime in both
jurisdictions, and knowledge and cooperation could lead to an increased number of
stalkers held accountable for their actions.

I What is the citation from the borderg state(s)?

Step 2: Establish a Vision for the Future
1 What is the intent requirement you want in your stalking statute?

General intent
Specific intent

1 What standard of fear do you want in your statute?

Actual fear to the victinfwhich requires the victim to testify)

Reasonable person to feel fear

A reasonable person in the same context as the victim (Model Stalking Code)
Other

1 What must the victim fear?

Fear for her safety or #hsafety of a third person (Model Stalking Code)
Reasonable apprehension of bodily injury or death

Fear for own safety or the safety of immediate family

Fear for imminent phsical injury or death to theperson or immediate family
Other
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M Should emotional distress be included as an element of the crime as an alternative to
the requirement of fear?

Purposely or knowingly causes another person substantial emotional distress
Knows or should know that theoarse of conduct would cause @asonable person to
sufferemotional distress(Model Stalking Code)

Other

1 What type of conduct is considered stalking?

How many separate acts are required?
Do you want o use a laundry list of possible acts?
Do you want a narrow or broad context describing stalking behavior?

o Narrow context: Stalking conduct can mean maintaining visual contact or
physical proximity to a specific person or directing verbal or written tlweat
whether express or implied, to a specific person on two or more occasions over a
period of time, however short, not including constitutionally protected activity.

o Broad context: Course of conduct means two or more acts, including, but not
limited to ack in which the stalker directly, indirectly, or through third parties,
by any action, method, device, or means, follows, monitors, observes, surveils,
OKNBIFGSyaz 2N O2YYdzyAOI 1Sa G2 2NJ | o2dzix
property. (Model Stalkingode)

1 Consider whether you want your stalking law to clearly eliminate the following
common defenses.

Lack of actual notice that the behavior was unwanted
Lack of intent to cause the fear or emotional distress

Step 3: Drafting Law

Use your answers tS8tep 1 and Step 2 to draft the key points for this section of gode
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CHAPTER 12
SANCTI| GN3 L KINNE S

Tribal court sentencing liitations are discussed @hapter 36Criminal Jurisdictichof this
resource These same limitations apply tominal stalking cases.

Some governments have developed statutiest allow
intervention at the early stages of stalking so that the
behavior can be monitored and stoppedany have

Point of Discussion: Are some
stalkers more dangerous than

_ _ others?
used a graduated punishment system with the
punishment increasing when the is a previous Some experts believe that certain
conviction of stalking oof another serious crime or | Kinds of behavior indicate a more

dangerous kd of stalker. Should
the penalty/punishment be
greater if the stalker is:

when weapons are involved.

Although a Native Natiogenerallycannot hold a non
Indian criminally responsible in tribal codigr criminal | 1 Violating an existing protection
stalking it coud in some situations hold c&in non order? _
Indianscriminally responsible fostalking behavior if 1 Sssénv?lgiiazgs or threatening to
the Nationhas implemented/AWA 2013 and a valid | q stalking a child and/or teenager?
protection order is in placeSee Chapter 13: 1 Continuing the behavior even afte
dProtection Orders for Sexual Assault and Stalking being convicted?

Survivorst

Additionally, norindians could & held civillyesponsible. Aiictim of stalking mayeiel safer

and more secure if thetalker is excluded from tribal lands. Although stalkers can cause fear
and stalkeven if not physically close to the victim, there amanycases in which a stalker is
physically following his victim.

SomeNatiorns have developed laws that permit the exclusion of both Indians andmaians
from reservationsA few Native Nationkave also expanded their protection order statutes to
cover stalkers.

Many Native Nationslsao may enhance punishment for repeat stalking offenders. Some may
enhance punishment for certain types of stalking behavior.
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Tribal Code Examples

Fort Peck Comprehensive Code of Jus(is®3/2011)

Chapter 2. Crimes Against Persons

Subchapter C. Sexual Offenses

Sec. 224. Stalking.

(section omitted)

B. Stalking is a Class A misdemeanor. For a second or subsequent offemsefost
offense against a victim who was under the protection of a restraining order directed
at the offender, the offender shall be imprisoned for a term of not less than three
months, or fined an amount not to exceed $500, or both. A person convidted
stalking may be sentenced to pay all medical, counseling, and other costs incurred by
or on behalf of the victim as a result of the offense.

(section omitted)

Colville Tribal Code

Title 3.0ffenses

Chapter 3.1 Criminal Cod€urrent as of April 2016)

3-1-18 Stalking

(sections omitted)

(d) A conviction for the offense of stalking is a Class C offense, except that a

convction is a Class B offense if any of the following apply:
(1) the stalker has previously been convicted of the offense of stalking under this
section;
(2) the stalker has previously been convicted in Tribal Court or another court of
domestic violence, dnarassment of the same victim or any person specifically
named in a protective order;
(3) the stalking violates any protective order protecting the person being stalked;
(4) the stalker was armed with a deadly weapon while stalking the person;
G)thea i £ { SNRa GAOGAY A& 2Nl gl a I+ tl g S
GAOGAY RO20FGST aLlR{1SaLISNE2Y> fS3IAAf
the stalker stalked the victim to retaliate against the victim for an act the victim
performed dizZNA y3 G KS O2dzNBS 2F 2FFAOAIf Rdzi
performance of official duties; or

6cuv GKS adrt{iSNRna GAO0OGAY Aa | OdzZNNBy i
adjudicative proceeding, and the stalker stalked the victim to retaliate agtias
GAOGAY a F NBadzZ d 2F GKS @A0iGAYQa GS
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http://www.fptc.org/ccoj/title_7/title_7.html
http://www.fptc.org/ccoj/title_7/sections/sec_224.pdf
http://www.colvilletribes.com/updatedcode.php
http://www.colvilletribes.com/title_3_offenses_2016.php

Tribal Code Commentary

The Fort Peck statute increases the penalty for those with prior convicticaiso increases the
penalty on a first offense, if there is a violationaofestraining order.

Under the Colville Code stalking is generally a Class C offense, punishable fomepytdays
in jail, except that it is enhanced to a Class B offense, punishable for up to 180 days in jalil if:

There has been a previous convictiof stalking, domestic violence, or harassment

The stalking violates a protection order

The stalker is armed with a deadly weapon while stalking.

The victim is or was a law enforcement officer, judge, juror, attorney, victim advocate,
spokesperson, [gslator, or community correction officer, and the stalker is retaliating

against the victim for an act the victim performed during the course of official duties or

G2 AYyFtdzSyOS (GKS GAOGAYQA LISNF2NXIyOS 2F R
T ¢KS adlt1SNRa @A Gipkospechiva wilhesOrdaNhdbigicative T 2 NI S NJ
LINEOSSRAY3IZ YR GKS adrftiAy3a Aa (G2 NBGFE AL
testimony or potential testimony.

= =4 =4 4
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Exercises

These exercises are designed to guide you in drafting or revising ymalrgtalking laws.

Step 1: Examine the Current Situation

1 What are the current penalties for stalking?

Do you have enhanced sanctions for certain types of stalking or repeat offenders?
Do you have any civil penalties, such as banishment and restitution?

Have you opted in to expanded criminal penalties unieOA

What kind of limitations does your tribe have in considering sanctions?

= =4 =4 A

Step 2: Establish a Vision for the Future

1 What traditional tribal sanctions might be appropriate for this crjnfi@ny?

1 Arethere certain actions or conditions that should increase the penalties, such as
violation of a protection order, a minor victim, a previous stalking conviction or other
criminal offense, or the use or force or a weapon?

91 Should possession or purchase oddrms be considered in sanctions?

1 Do you have a statute regarding exclusion of members/nonmentbhatsnight be
useful to consider?

1 If you have incorporated the enhance criminal penalties under TLOA, do you have the
appropriate penalty for stalking?

Step3: Drafting Law

Use your answers to Step 1 and Step 2 to draft the key points for this section of your code
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Additional Resources

Resources

Model Stalking Code Advisory Boaftie Model Stalking Code Revisjtddtional Center for the
Victims of Crime (January 2007).

The Stalking Resource CentNiational Center for the Viats of Crimeaccessed October 7,
2016.

Articles

Hallie Bongawhite, &Stalking in Indian Countg/Southwest Center for Law and Policy (2004).

Jo HallyéAddressing Stalking in Native Communiidhe Sourcg, no. 2 (2002).

Melissa A. KnightStalking and Cyberstalking in the United States and Rural South Dakota:
TwentyFour Yearsfter the First Legislatigh59:2South Dakota Law RevigBummer B14),
392.

Rebecca St. Georgiddressing Stalking in Indian Countdending the Sacred Hoop (2001).

Patricia Tjademnd NancyThoennesStalking in America: Findings from the National Violence
Against Women SurveMational Institute of Justice Centers for Disease Control and Prevention
(April 1998)

Michelle GarciayWorking with Stalking Victim&talking Resourdgenter(September 2014).

Michelle GarciaThe Use of Technology to Stefitalking Resource Center (August 2014).

Michelle GarciaStalking and the Intersection with Domestic Viole®talking Resource Center
(August 2014).
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http://victimsofcrime.org/docs/default-source/src/model-stalking-code.pdf?sfvrsn=12
http://victimsofcrime.org/our-programs/stalking-resource-center
http://www.ncdsv.org/images/SWCLAP_StalkingInIndianCountry.pdf
https://victimsofcrime.org/docs/src/addressing-stalking-in-native-american-communities.pdf?sfvrsn=2
http://connection.ebscohost.com/c/opinions/110121954/stalking-cyberstalking-united-states-rural-south-dakota-twenty-four-years-after-first-legislation
http://connection.ebscohost.com/c/opinions/110121954/stalking-cyberstalking-united-states-rural-south-dakota-twenty-four-years-after-first-legislation
http://www.niwrc.org/resources/addressing-stalking-indian-country
https://www.ncjrs.gov/pdffiles/169592.pdf
https://www.ncjrs.gov/pdffiles/169592.pdf
http://www.niwrc.org/resources/working-victims-stalking
http://www.niwrc.org/resources/use-technology-stalk
https://www.niwrc.org/sites/default/files/documents/Resources/stalking_%26_dv.pdf

SECTI ON V
PROTECTI ON ORDERS FOR
SEXUAL ANSBASTALKI NG SURVI VORS

Al/ANwomen are victims of sexual assault at a higher rate than any other popul@tr@in
two AI/AN women experience sexual violence during their lifetifda.the last year 14.4
percent of AI/AN women have experienced sexual viodg® One in four AlI/AN men
experience sexual violence during their lifetiffenly 16 to 32 percent of rape victims report
the crime to law enforcement authorities.

AmongAl/ANwomen, 48.8 percent have experienced stalking in their lifetime and 11deper
have experienced it in the past year. AmaXIigANmen, 18.6 percent have experienced stalking
in their lifetime and 3.8 percent have experienced it in the past year. AmvAbAdNvictims, 89
percent of women and 91 percent of men have experienced isillty an interracial
perpetrator.’®

Native Nations are limited in methods to hold perpetrators accountable. Criminally they are
restricted in who can be punished by the Nation and what punishment can be used. It is
imperative that a Nation use all tie methods possibled reduce the high sexual assault and
stalking rates and protect Native victims from further violence. A tool that has not been
frequently used by Native Nations is the sexual assault and stalking protection dhaesexual
assault or stikking protection order can be effective in protecting victims not covered by
domestic violence protection orders.

This section provides information on sexual assault and stalking protection o&iensal
assault and stalkingrotection orders not only t@xpand safety for Native victims, but also to
SELI YR (GKS bl iAz2yQa a2gSNBATIyieod

7456.1 percent experience sexual violence. Andre Rodalgnce Against Amedn Indian Women and Men,
National Institute of Justice Research Repdey 2016.

S bid.

7627 5 percent have experienced sexuilence.lbid.

" National Institute of Justicd,he Sexual Victimization of College Wonie$. Department of Justice (2000).

8 Andre RosayViolence Against American Indian and Alaska Native Women andMagional Institute of Justice
Resarch Report (May 2016), 29.
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https://turtletalk.files.wordpress.com/2016/05/violence-against-american-indian-and-alaska-native-women-and-men_nnij_20.pdf
https://turtletalk.files.wordpress.com/2016/05/violence-against-american-indian-and-alaska-native-women-and-men_nnij_20.pdf
https://turtletalk.files.wordpress.com/2016/05/violence-against-american-indian-and-alaska-native-women-and-men_nnij_20.pdf

CHAPTER 13
TRI BAL PROTECTI ON ORDERS

Native Nations are severely limited in how they hold perpetrators of sexual assault or stalking
accountable. Even if a Native Nation haseaapin to TLOA, the possible maximum jail term for
sexual assaulting or stalking a Native woman in Indian country through the tribal court system is
three yearsf incarceration and a $15,000 fine or up to nine years if multiple crimes were
committed and cald be charged? If the Nation has not opted into TLOA, the maximum jail
sentence per crime is one year of incarceration and a fine @I088° Finding and providing

other optionsto protect Native victims and hold perpetrators accountable in Indian cqustr

an important consideration for Native Nations. Protection orders are a tool that may be used in
this quest for safety and accountability.

Sexual assault survivors who do not have a history of intimacy with their rapist may not meet

the requirements ba tribal protection order statute, which are generally designed for domestic
violence situations. The stalking survivor who is stalked by antonate partner (a ceworker,
anacquaintance, a fellow student, a neighbgenerally cannot meet the req@ments of a

domestic violence protection order. Consider the casino employee raped byvarger, a
grandmother raped by a neighbor, a young woman gang raped, a high school student stalked by
a fellow studentor a child sexual abused by a priest. Theeraumerous victims of rape and
stalking, wio are not allowed the shieldf a protection order under tribal law.

Many Native Nations have restraining order or harassment orders, but these orders are totally
inadequate to deal with stalking and sexual ass&benerally, harassment or restraining orders
lack the same safety considerations of a protection ord&ereis no opportunity for an ex

parte order in emergency circumstances; no mandatory arrest for a violation by law
enforcement; and generally filinfees are charged the victim. The statutes generally are not
F20dzASR 2y (KS a@roteiakeriabl@ to a re$pass disputed Rizitection orders
serve a different purpose as they are focusedtmmsafety of the victim. Keep in mind that only
protection orders that meet the full faith and credit of VAWA may be enforced through SDVCJ
against norAindians or may be enforced by states when violations occur outside of Indian
country.

Protection orders can provide survivors of nonconsensual sexagaoor stalking with a
sense of security and safety and they are designed to prevent further harm. Protection orders
provide the survivor with some control. For survivors who believe that the perpetrator will

7 Although it is possible that these crimes could be enforced by the federal or a state government.
80 |Indian Civil Right Act, 25 U.S.C. 8§ 1302 (b) (2010).

139



continue to present a danger, it can proviseme peace of mind in knowing that law

enforcement will respond to a violation and that others know of the potential harm. And

proving a violation of a protection order can be far easier than proving sexual assault or

stalking.A sexual assault/stalkinggtection order should, at a minimum, require the

LISNLISGNI 02NJ G2 aidreée Fglé& FNRY (0KS &adzZNDAG2NDaA
andto refrain from contactingthe victimthrough any method.

An important question to consider in developing casiéow the protection order statutes
should definestalkingor sexual assaultSome states make reference to their criminal statutes,
but it is recommended that you consider defining sexual assault and stalking in your sexual
assault and stalking proteot order code more broadly than your criminal statutes. This would
enable easier access to protection orders and help in preventing criminal sexual assault and
stalking from occurring.

Civil protection ordescan be issued against Indians and #indiansin tribal court provided the
court has jurisdictiohINE A RSR G KS& | NB | dziVABNROISR Ay (G KS
ReauthorizationX8 U.S.C. § 22%6learly states:

For purposes of this sectipa court of an Indian tribe shall have full civil
jurisdiction to issue and enforce protection ordénsolving any person,

including the authority to enforce any orders through civil contempt
proceedings, to exclude violators from Indian land, and toaiker appropriate
mechanisms, in matters arising anywhere in the Indian country of the Indian
tribe (as defined in section 1151) or otherwise within the authority of the Indian
tribe.

A violation of a protection order is generally considered a crimeahablation may also have

civil penalties. Nations use many methods to enforce protection orders, including incarceration,
fines, community service, exclusion from tribal lands, restitution, forfeiture, posting a peace
bond, and other method<All penaltyoptions are enforceable against Indians.

All nortindians (over which there is personal jurisdiction) are subject to civil penalties for a
violation of a valid sexual assault/stalking protection order in Indian country, if provided for in
the tribal code Full faith aad credit would apply to a qualifietibal sexual assault/stalking
protection order so the order would also be enforceable outside tribal court. If enforced in a
state court, state criminal law and state penalties would apply against an lodiaon-Indian.

This resource does not provide you all the information that you may need to develop a statute
that ensures a protection ord& full faith and credit in state courts. We are presuming that you
have a domestic violence protection order sti@nd form that meet these requirements. If
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you do not, please consult the resources on the webgitbal Protection Order Resourcdhis
website contains valuable resources including sample forms tlegt e full faith and credit
requirements. It should be remembergdowever, that the court must have jurisdiction over

the parties and the matter under the law of the Nation and reasonable notice and opportunity
to be heard must be given to the personaagst whom the order is sought. TAé&Presource
entitled Tribal Legal Code Resource: Domestic Violencedlsavkas a section on drafting laws
on civil protection orders with a section on full faith and credit.

Additionally, if the rapist or stalker is ndndian, the norlndian cannot be held criminally
accountable in a tribal court unless the Native Nation has adopted SDVCJ under VAWA 2013
and the crime and situation fits the definition of domestic violence or dating violence and other
requirements,unlessthere is a protection order in place. Violation of a protection order can be
enforced against a nemdian in tribal court under SDVCJ eveniagfaa nonintimate partner,
providedthenolL Y RA Y KlF & dadzZFFAOASYlG O2yySOilAzyaé G2
violation occurs in Indian country of the participating tribe, and the Nation has jurisdiction
pursuant toits tribal codes. The ofinse must be a violation of the section of the protection
order that prohibits or provides protection against violent or threatening acts or harassment
against, sexual violence against, contact or communication with, or physical proximity to
another personlt, of course must have been issued against the defendant, be enforceable by
the participating tribe, and be consistent witl8 U.S.C. 2265 (glating to full faith and credit

of protection orders.

The definition of the ternprotection ordemunder SDVCJ:

A. Means any injunction, restraining order, or other order issued by a civil or criminal court
for the purpose of preventing violent or threatening acts or harassment against, sexual
violenceagainst, contact or communication with, or physical proximity to another
person and

B. Includes any temporary or final order issued by a civil or criminal court, whether
obtained by filing an independent action or as a pendent lite order in another
proceediry, if the civil or criminal order was issued in response to a complaint, petition
or motion filed by or on behalf of a person seeking protectibn.

If the Native Nation has opted in ®DVCG3under VAWA 2013, a violation of a sexual assault or
stalking proection order violation in Indian country where the victim is Indian (not necessarily a
citizen of the Nation where the violation occurs) should also be criminally enforceable in tribal

court againstcertainnoh Y RA I Y& GAGK aadzFFAe@mtSyd O2y il OGat

81|ndian Civil Rights Act, 25 U.S.C. § 1304 (a)(5) (2013).
82 See IndiarCivil Rights Act, 25 U.S.C. §1304 (amended 2013).
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http://tribalprotectionorder.org/
http://www.tribal-institute.org/download/Amended%20Domestic_Violence_Code_Resource_2012.pdf
https://www.law.cornell.edu/uscode/text/18/2265

1 Resides in the Indian country of the participating tribe;

Works in the Indian country of the participating trikend/or

1 Is a spouse or intimate partner or dating partner of a member of a participating tribe or
an Indian who resides in Indian cdgnof the participating tribe

=a

This resource does not provide sufficient information for a tribe to develop the laws and

practices to opt in t&sDVCGbut does consider how sexual assault and stalking protection

orders may expand the tribal jurisdictioner nontindians and increase protection for Natives

residing in Indian country. If you are interested in institut8igvVCJefer to theTLPtesource

Tribal Laws Implementing TLOABNced Sentencing and VAWA Enhanced Jurisditttion

aK2dz R 60S y20SR (KIdG @Azt dA2ya 2F + adlrasS 2N
country of a Nation participating in SOWbyano. Y RA 'Y @A 0K GadzFFAOASY
enforced ciminally in tribal court as well, if the victim is an Indian and the other mandates of

VAWA 2013 are met.
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Tribal Code Examples

Tulalip Tribal Code

Title IV. Youth, Elers and Family

Chapter 4.25 Domestic Violence

Article V. Civil Remedies and Actiodmended 2015)

4.25.470 Civil protection order.

Purpose. A person may seek a protection order whether or not the person has
contacted law enforcement officers to repaatcrime, but such persons should be
referred to law enforcement officers in the event that crime has been committed. It is
the policy of the Tribes that temporary protection orders may be issued without prior
notice to the respondent to ensure the immedaprotection of the victim and any
family or household member, and to prevent further violence. Orders may be
modified or extended, with or without prior notice to the respondent or a hearing,
consistent with this purpose. Relief under this chapter maylb®otienied or delayed

on the grounds that the relief is available in another action.

4.25.480 Persons authorized to file.

(1) A petition to obtain a protection order under this section may be filed by:
(a)Any person claiming to be the victim of domesticlence, family violence,
dating violence or stalking; or
(b) Any family member or household member of a minor or vulnerable adult
alleged to be the victim of domestic violence, family violence, dating violence or
stalking on behalf of the minor or vulredsle adult; or
(c)The Tribal Prosecutor; or
(d) Any person acting in an official capacity in the protection of domestic
violence, family violence, dating violence or stalking survivors including but not
limited to Legacy of Healing staff, elder abuse cas@agers or advocates, Child
Advocacy Center, therapists, beda?chelh case managers on behalf of a child, or
other advocate acting in a professional capacity.

4.25.490 Petition for protection order or modification.

(1) A petition shall allege the existemof domestic violence, family violence, dating
violence, or stalking, and shall be supported by an affidavit made under oath stating
the specific facts and circumstances justifying the requested order.

(2) A petition may be filed regardless of the pendgrmt any other civil or criminal
proceeding related to the allegations in the petition.

(3)No filing fee shall be required for the filing of a petition under this section. If an
alleged perpetrator has been arrested for the offense of domestic violeno|yf
violence, dating violence or stalking, the Court or the arresting Police Officer shall
advise the alleged victim of the right to file a petition under this section without cost.
(4) The petitioner, or the victim on whose behalf a petition has bekel fiis not

required to file for annulment, separation, or divorce as a prerequisite to obtaining a
protection order. However, the petition shall state whether any other action is
pending between the petitioner or victim and the respondent.

(5) The Court kall make available standard, simplified petition forms and
instructional brochures with instructions for completion. The Tulalip Police
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Department and the Tribal Court shall make such forms available upon request to
victims of domestic violence, familyolence, dating violence, or stalking.

(6) Once a petition has been filed, the Court Clerk shall conduct a criminal background
check according to Court policy and attach the report(s) to the petition.

4.25.500 Procedure for issuance of a protection order.
Upon the filing of a petition for a protection order, the Court shall evaluate the
petition for protection and, when deciding whether or not to grant an ex parte
temporary protection order, err on protecting the petitioner and any other family
members dumg this initial process, and:
(1) Immediately grant an ex parte protection order without bond if, based on the
specific facts stated in the affidavit, the Court has probable cause to believe that the
petitioner or the person on whose behalf the petitiondhlaeen filed is the victim of
an act of domestic violence, family violence, dating violence, or stalking committed by
the respondent, and issuance of the ex parte order is necessary to protect the victim
from further abuse.
(2) Cause an ex parte protectionder, together with notice of hearing, to be made
immediately available to the petitioner for service by a Police Officer, Court Officer,
or other authorized person.
(3) The Court may hold the record open and request additional information if the
submitted information is insufficient at the time of filing. The record must be
completed within 72 hours and at that time the order granted or denied.
(4) Hold a hearing within 14 days after the granting of the ex parte temporary
protection order to determine wather the temporary order should be vacated,
extended, or maodified in any respect, or made a permanent order of protection with
or without an expiration date.
(a) At the hearing, both parties may testify, and the Court will review the record
and may consier other relevant evidence. Copies of any writings, declarations,
affidavits or other documentary evidence entered as exhibits must be provided to
the other party. Rules of evidence may be relaxed in these proceedings and
testimony is not required.
(5) One granted, the protection order may not be dismissed without a Court hearing.
(6) If an ex parte order is not granted, serve notice upon both parties to appear in
Tribal Court and hold a hearing on the petition for protection order within 72 hours
after the filing of the petition; if notice of hearing cannot be personally served, notice
shall be provided consistent witAiTC Title 2
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Statutes of the Confederat# Tribes of the Umatilla Reservation
Criminal Codé€March 24, 2014)

Section 1.02. Jurisdiction
A. Generally. The Umatilla Tribal Court is vested with jurisdiction to enforce all
provisionsof this Code, as amended from time to time, against any person violating
0KS alyYS gAGKAY (GKS 02dzyRINASa 2F GKS /
any person at any In Lieu Fishing Site or Treaty Fishing Access Site, and against any
tribal member exercising treaty hunting and fishing rights beyond the boundaries of
the Umatilla Indian Reservation. In the cases where the person in violation of this
/| 2RS A& y2G4 Iy LYRAFY YR A& y2i O02@SNB
exercise of poweshall be civil rather than criminal and punishment subject only to
the applicable fine. The Court is also vested with the power to impose protection
orders against no#indians in accordance with the provisions of this Code.
B. Criminal Jurisdiction OwvdonIndian Domestic or Dating Violence. The Umatilla
Tribal Court is vested with jurisdiction to enforce all provisions of this Code against a
non-Indian who has committed an act of Dating Violence or Domestic Violence
against an Indian victim withinthe2 Yy T SRSNI 6 SR ¢NAOS&aQ LYRA
non-Indian has sufficient ties to the Confederated Tribes.
1. A nonindian has sufficient ties to the Confederated Tribes for purposes of
jurisdiction if they:
I @ NEaARS Ay GKS toanfifE SRSNI GSR
0% FNE SYLX 28SR Ay (KS /2y TSR
C. are a spouse, intimate partner, or dating partner of either:
i. a member of the Confederated Tribes, or
i. anoRlYSYOSNJ LYRAIFY gK2 NBaARSanAy
country.
C. Criminal Jurisdiction Over Nimdian Protection Order Violations. The Umatilla
Tribal Court is vested with criminal jurisdiction to enforce all provisions of this Code
related to violations of protection orders against a Amian that hasufficient ties
to the Confederated Tribes as identified in Section 1.02(B)(1), and who has violated a
LINPGSOGA2Y 2NRSNI gAGKAY GKS / 2yFSRSNIGS
protected person is an Indian, and following conditions are met:
1. The potection order was issued against the rbrdian,
2. The protection order is consistent with 18 U.S.C. 2265(b), and
3. The violation relates to that portion of the protection order that provides
protection against violent or threatening acts or hamasnt against, sexual
violence against, contact or communication with, or physical proximity to, the
protected person.

¢ N
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Statutes of the Confederated Tribes of the Umatilla Reservation

Criminal CoddMarch 24, 2014)

PART Il. PRELIMINARY PROCEEDINGS

SECTION 3.03. THE COMPLAINT

(sections omitted)

8. For purposes of crimes involving Almdian protection order violations, the
complaint shall also allege, and the prosecution must prove beyaordsonable
doubt:
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a. That the defendant is a ndndian,

b. That the protection order was issued against the defendant,

¢. That the protected person is an Indian,

R® CKFEG GKS @Az2tlGA2y 200dzZNNBR gAGKA
e. That he protection order is consistent with 18 U.S.C. 2265(b),

f. That the violation relates to that portion of the protection order that provides
protection against violent or threatening acts or harassment against, sexual
violence against, contact or commigation with, or physical proximity to, the
protected person, and

g. That the defendant has sufficient ties to the Confederated Tribes as outlined in
Section 3.03(B)(7).

Alaska Statutes (2015)
Title 18. Health, Safety, and Housing
Chapter 65. Polic@rotection
Section 18.65.850 Protective Orders for Stalking and Sexual Assault
(a) A person who reasonably believes that gezson is a victim of stalking or sexual
assault that is not a crime involving domestic violence may file a petition in the
district or superior court for a protective order against a respondent who is alleged to
have committed the stalking or sexual agkaA parent or guardian may file a
petition on behalf of a minor.
(b) When a petition for a protective order is filed, the court shall schedule a hearing
YR LINPGARS G tSFad mn RF2aQ y2iAa0S (2
NEB & LJ2 ¥ R Sty apgear aldiloedhiaid, either in person or through an attorney. If
the court finds by a preponderance of evidence that the respondent has committed
stalking or sexual assault against the petitioner, regardless of whether the
respondent appears at the hdag, the court may order any relief available under (c)
of this section. The provisions of a protective order issued under this section are
effective for six months unless earlier dissolved by the court.
(c) A protective order issued under this section may
(1) prohibit the respondent from threatening to commit or committing stalking or
sexual assault;
(2) prohibit the respondent from telephoning, contacting, or otherwise
communicating directly or indirectly with the petitioner or a designated
household membr of the petitioner specifically named by the court;
(3) direct the respondent to stay away from the residence, school, or place of
employment of the petitioner, or any specified place frequented by the
petitioner; however, the court may order the respaemt to stay away from the
NBalLlR2yRSyiQa 246y NBaARSyOS: aoOKz22f3x 2
respondent has been provided actual notice of the opportunity to appear and be
heard on the petition;
(4) order other relief the court determines to be necass# protect the
petitioner or the designated household member.
(d) If the court issues a protective order under this section, the court shall
(1) make reasonable efforts to ensure that the order is understood by the
petitioner and by the respondent, ifrpsent; and
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(2) have the order delivered to the appropriate local law enforcement agency for
expedited service.
(e) A court may not deny a petition for a protective order solely because of a lapse of
time between an act of sexual assault and the filinthefpetition.

§18.65.865. Service of Process; Forms for Petitions and Orders; Fees; Warnings;
Notification; and Pending Civil or Criminal Actions

(a) Service of process of an order issued by the court under AS 18.6518565.860

shall be as providedhiAS 18.66.160 for service of process of domestic violence
protective orders.

(b) The Alaska Court System shall prepare forms for petitions and protective orders
and instructions for their use by a person seeking a protective order under AS
18.65.850-- 18.65.860. The forms must conform to the Alaska Rules of Civil
Procedure, except that information on the forms may be filled in by legible
handwriting. Filing fees may not be charged in any action seeking only the relief
provided in AS 18.65.85018.65.870 Each protective order form must contain the
F2f€26Ay3 6FNYAYy3a Ay 02t RTFFOS GeLISY axA
LlJdzy AaKlFIofS o0& dzZld G2 2yS @SIFENJ 2F AyOl NOS
(c) The Department of Public Safety shall develubh make available to law
enforcement agencies in the state a notice that details the rights of victims of stalking
and sexual assault and the services available to them. The form must be similar to
that provided to victims of domestic violence under AS%&%20. A peace officer
investigating a stalking or sexual assault offense shall provide the form to the victim.
(d) In addition to other information required, a petition for a protective order must
include a statement of pending civil and criminal actionlving either the

petitioner or the respondent, if known. While a protective order is in effect or a
petition for a protective order is pending, both the petitioner and respondent have a
continuing duty to inform the court of pending civil and crimiaations involving

either the petitioner or the respondent, if known.

§18.65.860 Modification of Protective Orders for Stalking and Sexual Assault

(a) Either the petitioner or the respondent may request modification of a protective
order issued under AS8165.850 or 18.65.855(a). If a request is made for modification
of

(1) a protective order, after notice and hearing under AS 18.65.850, the court shall
schedule a hearing within 20 days after the date the request is made, except that, if
the court finds tat the request is meritless on its face, the court may deny the
request without a hearing; or

(2) an ex parte protective order under AS 18.65.855(a), the court shall schedule a
hearing on three day@otice or on shorter notice as the court may prescribe.

(b) If the court modifies a protective order under this section, the court shall issue a
modified order and shall

(1) make reasonable efforts to ensure that the order is understood by the petitioner
and by the respondent, if present at the hearing; and

(2) have the order delivered to the appropriate local law enforcement agency for
expedited service.
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§18.65.870 Definitions

In AS 18.65.858 18.65.870,

(1) écrime involving domestic violenédas the meaning given in AS 18.66.990;
(2) chousehold memberhas the meaning given in AS 18.66.990;

(3) ésexual assaudthas the meaning given in AS 18.66.990;

(4) ostalking means a violation of AS 11.41.260 or 11.41.270.

Alaska R. Civ. Proc. 65.1 Domestic Violence, Stalking, and Sexual Assault Protective
Orders—Access to Information

A petitioner who is appearing pro se in a proceeding to obtain a domestic violence
protective order under AS 18.66.100 or 18.66.110 or a stalking or sexual assault
protective order under AS 18.65.850 or 18.65.855 may submit thigqeer's mailing
address and telephone number on a separate form and omit this information from
other pleadings and papers filed with the court. Access to the form containing the
petitioner@ mailing address and telephone number is limited to the cawrthorized

court system personnel, and the petitioner. If a child support order is entered in a
domestic violence proceeding, court system personnel may also provide a copy of the
address information form to the Child Support Services Division. Furtt@oslise of

this form by the Child Support Services Division is prohibited. If the petitioner submits
an information sheet containing the petition@raddress and telephone number for

use by law enforcement agencies, the court may retain a copy of thissc

Access to the copy is limited to the court, authorized court system personnel, and the
petitioner.

Revised Code of Washington
Title 7 Special Proceedings and Actions
Chapter 7.90 Sexl Assault Protection Order Act
RCW 7.90.030
(Note only one section of the Sexual Assault Protection Act is included, follow the link
for the full act)
Petition—Who may file.
(1) A petiton for a sexual assault protection order may be filed by a person:
(a) Who does not qualify for a protection order under chag@rs0RCW and
who is a victim of nonconsensual sexual cortdamonconsensual sexual
penetration, including a single incident of nonconsensual sexual conduct or
nonconsensual sexual penetration; or
(b) On behalf of any of the following persons who is a victim of nonconsensual
sexual conduct or nonconsensual sexpethetration and who does not qualify for
a protection order under chaptet6.50RCW:
(i) A minor child;
(i) A vulnerable adult as defined in RCW34.020or 74.34.021 or
(iif) Any other adult who, because of age, disability, health, or inaccessibility,
cannot file the petition.
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http://app.leg.wa.gov/RCW/default.aspx?cite=7.90
http://app.leg.wa.gov/RCW/default.aspx?cite=7.90.030
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http://app.leg.wa.gov/RCW/default.aspx?cite=74.34.020
http://app.leg.wa.gov/RCW/default.aspx?cite=74.34.021

Revised Code of @shington
Title 7 Special Proceedings and Actions
Jennifer Paulson Stalking Protection Order Act
RCW 7.92.04Petition—Who may file.
A petition for a stalking protection order may be filed by a person:
(1) Who does not qualify for a protection order under chagérsORCW and who is
a victim of stalking condaicor
(2) On behalf of any of the following persons who is a victim of stalking conduct and
who does not qualify for a protection order under chapf&.50RCW:
(a) A minor child, where theetitioner is a parent, a legal custodian, or, where
the respondent is not a parent, an adult with whom the child is currently residing;
or
(b) A vulnerable adult as defined in RC¥W34020and where the petitioner is an
interested person as defined in RCW/.34.02{10).
[2013c 84 8 3.
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http://app.leg.wa.gov/RCW/default.aspx?cite=7.92
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Tribal Code Commentary

There are very few Native Nations, if any, that have expanded their protections order statutes
to cover victims of nonconsensual sex or stalking. States have been adosipgeattice for

the last twelve years. lllinois was the first state to develop a civil sexual assault protection order
statute in 2004and since thertwenty-two other states have followedecausehere are no
examples of tribes that could be found thadve both sexual assault and stalking protective

order statutes, some state statutes are provided as examples.

The Tulalip Tribal Code has expandsdiomestic violence protection order statute to include

stalking. The statute speciéilty allows any perso claiming to be a victim of domestic violence,

family violence, dating violence, or stalking to file a petition for a protection order. It also allows

any family member or household member of a minor or vulnerable adult to file on behalf of a

minor who isa victim of stalking. Their statute does not cover sexual assault unless it is in the

context of domestic violence, family violenoe dating violence. Including stalking as a part of

the domestic violence protection order statute is one option, but #§yncause confusion, as
V2YAYOGAYFGS LI NIYSN adrt{iAy3a NBrftfte R2SayQda ¥
Tulalip Nation has implemente®DVCso it could hold thoseneh Y RA I Y& ¢A (K & & dzo & |
O2y il OGtaé¢ ONRYAYL f { & sthllng higeftioriodder SNecti2sNdo gayy, #he | G A 2
statute also protects Native victims stalked by Native perpetrators.

¢ KS / 2y TSR ShdepioSifes an Mgarapfk @fza section implementBigVCJIhe

Umatilla Nation thahas implementedSDVClas rot adopted statutes that would permit

stalking and sexual assault protection orders in their tribal court, but the language of their
jurisdiction section and the complaint section demonstrate that with the enactment of a sexual
assault and stalking proteon order code, the Nation would have the power to enforce against
non-Indians, as well as Indians. The requirements of a complaint for violation of a protection
order by a norindian include the following:

Thatthe protection order was issued against ttiefendant;

Thatthe protected person is an Indian;

Thatthe violation occurred with the Confederated Tribes Indian coyntry

Thatthe protection order is consistent with 18 U.S.C. 2265bjt

Thatthe violation relatedo that portion of the protection ordr that provides

protection against violent or threatening acts or harassment against, sexual violence
against, contact or communication wijtr physical proximity to the protected person
and the defendant has sufficient ties to the Confederated Tribes.

= =4 =4 4 A
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The statute would allow the Confederated Tribe to enforce sexual assault or stalking protection
orders issued by a state or another tribe against-adians.

The Alaska cod®r Protective Orders for Stalking and Sexual Assault was recently adopted and
provides an option for developing a stalking and sexual assault protective order code
specifically for those victimsho do not meet the requirements of a domestic violence

protection order but are stalking or sexual assault victims. A parent could a&$orfa

protective order on behalf dfis or herchild. The statute allows for ex parte protection orders,

if it is necessary to prevent abuse. It provides for prompt service and a hearing. The statute
requires that forms be developed and made availabld wkplanations. No filing feils

required.

WashingtonStatehas separate codes for stalking protection orders and sexual assault
protection ordes. To file a petition for a sexual assault protection order, the person cannot
qualify for a protection ordeunder the domestic violence protection order statute and must

be a victim of nonconsensual sexual conduct or nonconsensual sexual penetration, including a
single incident of nonconsensual sexual conduct or nonconsensual sexual penetration or on
behalf ofa victim who is a minor, vulnerable adwdt other adult who cannot file a petition and
meets the requirements.

2 L aKAy3IG2y {dFrGSQa adGlrfiAy3a LINRGISOGAZ2Y 2NRSNJ
qualify for a protection order under the domestimlence protection order statute and must

be a victim of stalking or file on behalf of a victim of stalking who is a minor or unable to file a
petition. Only the qualifications section of the code was included in the example, and the full

code should bexamined for further sections, but it is similar to a domestic violence protection

order statute with adjustment for a nonintimate relationship and the stalking situation.
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Exercises

These exercises are designed to guide you in drafting or revising ywalrlaws.

Step 1: Examine the Current Situation

T

What current statutes do you have that protect Native women from sexual assault
stalkingby a nonintimate partner? Check any law relating to restraining order,
harassment orderr stay away order, inclling an order a judge might issue in a
criminal sexual assaudtr stalkingcase to protect the victim

Review your current domestic violence protection law to understand the victims that
might not be protectedDo you currently have civil penalties as vealcriminal?

Does your Nation currently haDVCdver norrindians?d there a desire to expand
jurisdiction?

Does your Nation currently issue protectiorders over noAndians? Whaprevents

you from doing so?

Do your current laws require the victim teport the assaulbr stalkingto law
enforcement? What requirements are there?

Does your current law allow a protection order to issue when there has only been sexual
harassment or inappropriate sexual touchiggd not sexual penetration?

Step 2: Estaldh a Vision for the Future

T

Decide whether you want to expangbur protection order statuteo protect

nonintimate partners from sexual assalfrom stalking? From neimdiars? (Each

category is important, but many Nations may not be ready to crimipatigecute non
Indian violators If your Nation has not already adopt&DVCJou could still hold non
Indianviolators of protection ordersesponsible through civil penalties.)

Do you want to have separate statutes for sexual assault and stalking footecders

or combine the two? (It is recommended that the sexual assault and stalking protection
order law be separate from your domestic violence protection order statute.)

Who may qualify for a sexual assault protection order? For a stalking protectien?

Do you want to exclude people who would be eligible for a domestic violence protection
order? Who may file on behalf of a minor or vulnerable individual?

How will you define sexual assault or sexual cort@bbnsider defining it more broadly
than your criminal law, recognizing that the order is meant to prevent the crime.

How will you definestalking? Consider defining it more broadly than your criminal law

(if your criminal law does not have a broad definition), recognizing theresdeeant to
prevent the crime.
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1 In your sexual assault and stalking protection order statuit ywu provide some of the
same considerationand protectionghat are provided victims of domestic violence,
such as these common practiées

o No fee for filing a petition.
0 Mandatory arrest for a violation.
o Opportunity for an ex parte order under emergency circumstances.

91 Does the statute require that the respondent be given reasonable notice and an
opportunity to be heard? Will it meet atull faith and credirequirement® (Gonsult the
resources on the websitéribal Protection Order ResourceWill you provide forms to
ensure full faith and credit requirements are met?

1 Will you have both civil and criminal penalties?

1 Refer b the TLPIlesourceTribal Laws Implementing TLOA Enhanced Sentencing and
VAWA Enhanced Jurisdictibiyou have not already implemente®DVCdand your
Nation desires to do so.

Step3: Drafting Law

Use your answers to Step 1 and Step 2 to draft the key points for this section of your code.
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Additional Resources

Books

Sarah DeefThe Beginning and End of Rape: Confronting Sexual Violence in Native America
(University of Minnesota Pss 2015).

Reports and Resources

National Council of Juvenile and Family Court Judgjgs,Protection Orders: A Guide to
Improving Practicé2010.

Special Domestic Violence Criminal Jurisdiction Pilot Project Ridptonal Congress of
American IndiangJune 201k

Maze of Injustice: The Failure to Protect Indigenous Women from Sexual Violence in,the USA
Amnesty International, 2007.

Andre B. Rosayiolence Against American Indian and Alaska Native Women and Men
National Institute of Justice (2016).

Articles

Sarah DeerExpanding the Network of Safety: Tribal Protection Orders for Survivors of Sexual
Assaulfe 4 Tribal Law JournaRQ04)

Sarah DeerViolence Against Women and Tribal Léalmdian Country Today (July 16, 2012).

Sarah DeemDecolonizing Rape Law: A Native FemiBisithesis of Safety and Sovereigaty
24:2 Wicazo Sa Review 149 (2009).

Report to the U.S. Attorney General on Improving Federal Agency Response to Sexual Violence in
Tribal Nations: Issues and Recommendatjdietional Coordination Committee on the

American Indian/Alaskan Native Sexual Assault Nurse Exa®éxeal Assault Response Team
Initiative (June 2014).

Jo HallygAddressing Stalking in Native American Commurngtz2 The SourcéSummer
2002).
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http://www.amnestyusa.org/pdfs/MazeOfInjustice.pdf
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https://turtletalk.files.wordpress.com/2009/10/deer-decolonizing-rape-law.pdf
http://www.ovc.gov/AIANSane-Sart/pdf/NCC_June2014_FinalReport_508.pdf
http://www.ovc.gov/AIANSane-Sart/pdf/NCC_June2014_FinalReport_508.pdf
https://victimsofcrime.org/docs/src/addressing-stalking-in-native-american-communities.pdf?sfvrsn=2

GLOSSARY

The definitions in this glossary are meant to provide a general definition in common language t
legal termsLegal definitions may vary from one jurisdiction to another

Action: Term in usual legal sense means lawsuit.

Assault An intentional attempt or threat to inflict injury upon another, when coupled with an
apparent ability and any intential display of force that could reasonably make a person feel in
danger of harmful physical contact.

Banishment Requiring a convicted offender to leave a reservation or country.
Burglary A person enters a building or dwelling for the purpose of comngta crime.

Civil Action A lawsuit brought to enforce, compensate a party for a loss, or protect private
rights. All types of legal actions are not considered crimiAations for divorce, actions to
recover damages for injury, or actions for a protentorder are a few examples of civil actions.

Civil Contempt A civil contempt action is generally brought when a person fails to obey a court
order, such as a violation of a protection order or injunctidontempt of the court is the
deliberate failureto comply with an order of the courRunishment for civil contempt may be a
fine or imprisonmentThe purpose of such punishment is to compel compliance with the order
of the court.

Civil JurisdictionThe power of a court to hear and decide civil atsio

Civil ProcessMay include all acts of the court from the beginning to the end of civil
proceedings.

Code A collection of laws, rulesr regulations organized in a particular manner, usually by
subject.

Concurrent JurisdictionWhen two or more caorts, legislativeofficers,or administrative
officers have the same authority to deal with a particular subject matter within the same
territory.

ConspiracyWhen two or more persons join to perform an illegal act.

Conviction In a criminal action, thénding that the offender is guilty of the crime.
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Correctional PersonnelA general term used to describe people working in jails, prisons,
reformatories and other places of detention.

Crime An act committed in violation of a lathiat recommends a pdicular punishment;
considered an offense against the state, tribe, or United St&lemes are generally divided
into misdemeanors and felonies.

Criminal Action A proceeding by which a person charged with a crime is brought to trial and
either found giilty or not guilty.

Criminal ContemptA crimethat obstructs a judicial duty generally resulting in an act done in
the presence of the courfor exampleinsulting a judge, disrupting a court proceeding
refusing to answer questions.

Criminal Jusdiction: Power of a court to hear and dispose of criminal cases.

Divest Deprive or take away a right.

Elements Thebasic pars of a crime or civil actioimat must be provenFor example, some
elements of a cause of action for battery are intentionaiywanted, physical contact. Each part,
G Ay iaSyd A& gzysa@ndsaf&tRis one element.

Enhanced Penaltiessreater or increasegbenalies as a result of aggravating factors.

Exemption Freedom from a general dutg privilege allowed by lavimmunity from certain
legal obligationsor certain information required to be left out of public website.

Felony A crime of a more serious nature than a misdemeaborder many state statuted is
punishable by more than a year in prison or even death.

Forfeiture: Loss of some right or property as a penalty for some illegal act.

General Intent In criminal law, the offender intends the actions in whichoneheis engaging,
not necessarily the consequences.

HarassmentWords, gesturesand actions tat tend to annoy, alarpor abuse another person.
Civil and criminal definitions of harassment vayiminal laws prohibiting harassment may list
specific acts of harassment and increase the penalties based on the level of harassment.
Inchoate Partial;unfinished; begun, but not completed.

Injunction: A court order prohibiting someone from doing some specified act or commanding
someone to undo some wrong or injury.
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Jurisdiction The geographical area within which a court has the right and power ¢cabg.
The persons about whom and the types of cases a court has the right and power to make
binding decisions.

JurisprudenceThe philosophy of law and the study of legal principles on which legal rules are
based.

Juvenile Delinquencyllegal behavioby a minor child (age defined by laws).

Legislative BodyThe branch of government whose appropriate function is the making of laws.

Litigation Abuse The use of multiple legal actions to harass another, rather than for its proper
purpose.

Misdemeanos: Any offense lower than a felony and generally punishable by fine, penalty,
forfeiture, or imprisonment otherwise than in penitentiar@ftentimes misdemeanors are
punishable by less than one year of imprisonm@ifitere may be various classes of
misdemeaors.

Noncompliant Failing to conform or obey the requirements.

Notice: Information or written warning, in a more or less formal shape, intended to tell a
person of some proceeding in which his interests are involved, or inform him of sontbdact
it is his right to know and the duty of the notifying person to communicate.

Offender. A person who commits a crime.

Offense Violation of a criminal statute.

Perpetrator. Aperson who commits a crime.

Petition: A written request or application to a couttat it takes a particular actiorior
example a petition for a protection order.

Petitioner: One who presents a petition to a court and starts a legal action.

Plea AgreementThe agreement between the offender and the prosecutor in a criminal case
about the punishment.

Prejudice Bias or preconceived opiniobeaning tavard one side of a cause for some reason
other than justice.

Privileged Communicationsr'hose statements made by certain persons within a protected
relationship, such as husbaivdfe or attorney-client, that the law protects from forced
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disclosure on the witness stand.

Probation A sentence of a convicted offender, whereby he is released into the community
under the supervision of a probation officer.

Prosecution A criminal actiona proceeding instituted and carried on according to the law
before a court, for the purpose of determining the guilt or innocence of a person charged with
a crime.

Protocotl The rules of correct or appropriate behavior for a particular group of peoe in
particular situationFor example, the hospital or police have a protocol for the handling of
sexual assault cases.

RequlationsRules issued by agencies of a government to guide the activity of those meant to
be regulated by the agency and their empeyg to ensure uniform application of laws.

RelevancyEvidencehat relates to and has a tendency to prove a particular issue.

Restitution: The act of restoring something to its rightful owner or giving an equivalent for any
loss, damageor injury.

Retroactive Law Creates new obligations or duties for offenders convicted before the passage
of the law (referring to the Adam Walsh Act).

RetrocessionRefers to the act of a PL 280 state conveying some or all rights acquired by PL 280
back to the U.S. gevnment.

Sanction A penalty or punishment attached to a law so that it is obeyed.

Sentencing The phase of a criminal proceeding after the offender has been found guilty, when
the punishment is imposed.

Solicitation Asking, enticing, requesting, oneouraging someone to engage in an illegal act.

Sovereigty: The supreme, absolut@and uncontrollable power by which any independent state
is governed; supreme political authority.

Specific Intent In criminal law, the offender intends thegrise actio the lawprohibits, for
example assault with intent to rape, stalking with intent to cause emotional distress.

Stalking Stalking is a pattern of repeated, unwanted attention, harassment, and cotitésa
couse of conduct that can include a wideriy of activitiesthat are usually specified in

criminal law, including such things as following someone, threatening to harm the victim or her
relatives, harassment through tHaternet, and many other activities.
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Statutes A law; it can mean a singhet of a legislature or a body of a¢tet are collected and
arranged according to a scheme or legislative session.

Surveillance Continual observation of a person, involving visual or electronic methods.
TrespassAn unauthorized entry or intrusion gorivate property or land of another.
Waive To voluntarily give up a right.

Ward: A person, especially a child, placed by the court under the care of a guardian.
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APPENDI X

Part I- Crimes
Chapter 109A- Sexual Abuse

2241. Aggravated sexual abuse

(@) By forceorthreap2 K2 SHSNE & & & 3 (y2gAy3Ate OFdzaSa | y2iK:¢

(1) by using force against that other person; or
(2) by threatening or placing that other person in fear that any person will be subjected to death,
serious bodily injury, ori@napping;

or attempts to do so, shall be fined under this title, imprisoned for any term of years or life, or both.

(b) By other means. Whoever, . . ., knowingty
(1)renders another person unconscious and thereby engages in a sexual act with thapetsen;
or
(2) administers to another person by force or threat of force, or without the knowledge or
permission of that person, a drug, intoxicant, or other similar substance and thereby
(A)substantially impairs the ability of that other person to apige or control conduct; and
(B)engages in a sexual act with that other person;
or attempts to do so, shall be fined under this title, imprisoned for @amgntof years or life, or both.

(c) With childrert Whoever . . ., knowingly engages in a sexaaléth another person who has not

attained the age of 12 years, or knowingly engages in a sexual act under the circumstances described in
subsections (a) and (b) with another person who has attained the age of 12 years but has not attained
the age of 16 gars (and is at least 4 years younger than the person so engaging),

or attempts to do so, shall be fined under this title and imprisoned for not less than 30 years or for life. If
the defendant has previously been convicted of another Federal offenser tinidesubsection, or of a

State offense that would have been an offense under either such provision had the offense occurred in a
Federal prison, unless the death penalty is imposed, the defendant shsditenced to life in prison.

(d) State of mind of requirementt In a prosecution under subsection (c) of this section, the

Government need not prove that the defendant knew that the other person engaging in the sexual act
had not attained the age of 12 years.

2242. Sexual abuse

Whoever, . . ., knowingty
(1) causes another person to engage in a sexual act by threatening or placing that other person in fear
(other than by threatening or placing that other person in fear that any pevsitirbe subjected to
death, serious bodily injury, or kidnapping); or
(2)engages in a sexual act with another person if that other person is
(A)incapable of appraising the nature of the conduct; or
(B)physically incapable of declining participationdncommunicating unwillingness tngagein,
that sexual act;
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or attempts to do so, shall be fined under this title and imprisoned for any term of years or for life.

2243. Sexual abuse ofrainor or ward

(a) Of a minort. Whoever, . . ., knowingly engages in a sexual act with another person who
(1) has attained the age of 12 years but has not attained the age of 16 years; and
(2)is at least four years younger than the person so engaging;
or attempts to do so, shall be fined under this title, imprisoned not more than 15 years, or both.

(b) Of a ward. Whoever, . . ., knowingly engages in a sexual act with another personwho is
(1) in official detention; and
(2) under the custodial, superstry, or disciplinary authority of the person so engaging;

or attempts to do so, shall be fined under this title, imprisoned not more than 15 years, or both.

(c) Defenses.
(1) In a prosecution under subsection (a) of this section, it is a defense, Weaefendant must
establish by a preponderance of the evidence, that the defendant reasonably believed that the
other person hadattained the age of 16 years.

(2)In a prosecution under this section, it is a defense, which the defendant must estabhsh by
preponderance of the evidence, that the persons engaging in the sexual act wei &tria
married to each other.

(d) State of mind proof requirement.In a prosecution under subsection (a) of this section, the
Government need not prove that the defdant knewt

(1) the age of the other person engaging in the sexual act; or

(2)that the requisite age difference existed between the persons so engaging.

2244. Abusive sexual contact

(a) Sexal conduct in circumstances where sexual acts are punished by this chiayfeoever . . .
knowingly engages in or causes sexual contact with or by another person, if so to do would violate
(1) subsection (a) or (b) of section 22dfithis title had the sexual coact been a sexual act, shall be
fined under this title, imprisoned not more than ten years, or both;
(2) section 2242f this title had the sexual contact been a sexual act, shall be fined under this title,
imprisoned not more than three years, or both;
(3) subsection (a) of section 2248 this title had the sexual contact beersaxual act, shall be fined
under this title, imprisoned not more than two years, or both;
(4)subsection (b) of section 2241 this title had the sexual contact been a sexual act, shall be fined
under this title, imprisoned not more than two years, or both; or
(5) subsetion (c) of section 224af this title had the sexual contact been a sexual act, shall be fined
under this title and imprisoned for any term of years or for life.

(b) In other circumstances.Whoever, . . . knowingly engages in sexual contact with angt@eson

gAOK2dzG GKI GO 20KSNJ LISNE2Y QA LISNXYAaarazy akKrftft oS 7.
years, or both.
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(c) Offenses involving young childrerif the sexual contact that violates this section (other than
subsection (a)(5)) is with andividual who has not attained the age of 12 years, the maximum term of
imprisonment that may be imposed for the offense shall be twice that otherwise provided in this
section.

2245. Offensesesulting in death

(a)In generalt A person who, in the course of an offense under this chapteseotion 15912251,
2251A 2260 2421, 2422 2423 or 2425 murders an individual, shall be punished by death or
imprisoned for any term of years or for life.

2246. Definitions for chapter

As used in this chapter
(MGKS GSNY aLINRaz2yé YSIya | O2NNBOlGA2ylf> RSGSY(GA?z
QGKS GSNY aaSkEdzZ t | OGé YSIya

(A)contact between the penis and the vulva or the penis #relanus, and for purposes of this

subparagraph contact involving the penis occurs upon penetration, however, slight;

(B)contact between the mouth and the penis, the mouth and the vulva, or the mouth and the anus;

(C)the penetration, however slight, ohe anal or genital opening of another by a hand or finger or

by any object, with an intent to abuse, humiliate, harass, degrade, or arouse or gratify the sexual

desire of any person; or

(D)the intentional touching, not through the clothing, of the genigiabf another person who has

not attained the age of 16 years with an intent to abuse, humiliate, harass, degrade, or arouse or

gratify the sexual desire of any person;
B KS GSNY daSEdzt O2yil Odé¢ YSIya KHheklgthing, wfli A 2 y | f
the genitalia, anus, groin, breast, inner thigh, or buttocks of any person with an intent to abuse,
humiliate, harass, degrade, or arouse or gratify the sexual desire of any person;
(A0 KS GSN)X Ga&SNA2dza 0 2 Rykhatdnvolvesa dahstantial WisR of gdeath,0 2 RAf & Ay
unconsciousness, extreme physical pain, protracted and obvious disfigurement, or protracted loss or
impairment of the function of a bodily member, organ, or mental faculty;
G)IKS GSNY a2FFAGALE RSIGSYyGAz2yé¢ YSIy

2247. Repeat offenders

(a)Maximum Term of Imprisonment.The maximum term of imprisonment for a violation of this
chapter after a prior sex offense conviction shall be twice #rentotherwise provided by this chapter,
unlesssection 3559(eapplies

(b) Prior Sex Offense Conviction Defired,y (KA & aSO0A2yX (GKS GSNY G&LINRK 2N
the meaning given that term isection 2426(h)
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U.S.C. Title 18 Crimes and Criminal Procedar
Part 1—Crimes
Chapter 110A- Domestic Violence an&talking

2261. Interstate Domestic Violence

(2) OFFENSES-
(1) TRAVEL OR CONDUCTQ@FFENDER-
A person who travels in interstate asreign commerce or enters or leaves Indian
country or is present within the special maritime and territorial jurisdiction of the
United States with the intent to Kill, injure, harass, or intimidate a spouse, intimate
partner, or dating partner, and who, the course of or as a result of such travel or
presence, commits or attempts to commit a crime of violence against that spouse,
intimate partner, or dating partner, shall be punished as provided in subsection (b).
(2) CAUSING TRAVEL WICTIM—
A personwho causes a spouse, intimate partner, or dating partner to travel in
interstate or foreign commerce or to enter or leave Indian country by force,
coercion, duress, or fraud, and who, in the course of, as a result of, or to facilitate
such conduct or tradecommits or attempts to commit a crime of violence against
that spouse, intimate partner, or dating partner, shall be punished as provided in
subsection (b).

(b) PENALTIES-A person who violates this section or section 2261A shall be fined

under this ttle, imprisoned
(1) for life or any term of years, if death of the victim results;
(2) for not more than 20 years if permanent disfigurement or life threatening bodily
injury to the victim results;
(3) for not more than 10 years, if serious bodily injaoythe victim results or if the
offender uses a dangerous weapon during the offense;
(4) asprovided for the applicable conduct under chapter 109A if the offense would
constitute an offense under chapter 109A (without regard to whether the offense
was comnitted in the special maritime and territorial jurisdiction of the United
States or in a Federal prison); and
(5) for not more than 5 years, in any other case both fined and imprisoned.
(6) Whoever commits the crime of stalking in violation of a tempgrar permanent
civil or criminal injunction, restraining order, fwontact order, or other order
described irsection 2266 of title 18United States Code, shall penished by
imprisonment for not less than 1 year.

2261A. StalkingAmended 2013)
Whoever
(1) travels in interstate or foreign commerce or is present within the special maritime
and territorial jurisdiction of the United States, or enters or leaves Indian country, with
the intent to Kill, injure, harass, intimidate, or place under surveillance with intent to Kkill,
injure, harass, or intimidate another person, and in the course of, or asudt i&f, such
travel or presence engages in conduct that

(A) places that person in reasonable fear of the death of, or serious bodily injury

tot

() that person;
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(i) an immediate family member (as defined in section 115) of that person; or
(iii) a spowse or intimate partner of that person; or
(B)causes, attempts to cause, or would be reasonably expected to cause substantial
emotional distress to a person described in clause (i), (i), or (iii) of subparagraph (A);
or
(2) with the intent to kill, injure harass, intimidate, or place under surveillance with
intent to kill, injure, harass, or intimidate another person, uses the mail, any interactive
computer service or electronic communication service or electronic communication
system of interstate commee, or any other facility of interstate or foreign commerce
to engage in a course of conduct that
(A) places that person in reasonable fear of the death of or serious bodily injury to a
person described in clause (i), (i), or (iii) of paragraph (19¢A);
(B)causes, attempts to cause, or would be reasonably expected to cause substantial
emotional distress to a person described in clause (i), (i), or (iii) of paragraph (1)(A),
shall be punished as providedsection 2261(b) of this title

2262 Interstate Violation of a Protection Ordéamended 2013)

(2)OFFENSES-
(1) TRAVEDR CONDUCT @QFFENDER-
A person who travels in interstate or foreign commerce, or enters or leaves Indian
country or is present within the special maritime and territorial jurisdiction of the
United States, with the intent to engage in conduct thataies the portion of a
protection order that prohibits or provides protection against violence, threats, or
harassment against, contact or communication with, or physical proximity to,
another person, or that would violate such a portion of a protectiotenrin the
jurisdiction in which the order was issued, and subsequently engages in such
conduct, shall be punished as provided in subsection (b).
(2) CAUSINGRAVEL OFICTIM—
A person who causes another person to travel in interstate or foreign comnoerce
to enter or leave Indian country by force, coercion, duress, or fraud, and in the
course of, as a result of, or to facilitate such conduct or travel engages in conduct
that violates the portion of a protection order that prohibits or provides protettio
against violence, threats, or harassment against, contact or communication with, or
physical proximity to, another person, or that would violate such a portion of a
protection order in the jurisdiction in which the order was issued, shall be punished
asprovided in subsection (b).

(b) PENALTIES-A person who violates this section shall be fined under this title,

imprisoned
(1) for life or any term of years, if death of the victim results;
(2) for not more than 20 years if permanent disfigurement or tHeeatening bodily
injury to the victim results;
(3)for not more than 10 years, if serious bodily injury to the victim results or if the
offender uses a dangerous weapon during the offense;
(4) as provided for the applicable conduct under chapter 109Aefoffense would
constitute an offense under chapter 109A (without regard to whether the offense
was committed in the special maritime and territorial jurisdiction of the United
States or in a Federal prison); and
(5)for not more than 5 years, in anylar casepr both fined and imprisoned.
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2263. Pretrial release of defendari994)

In any proceeding pursuant to section 3142 for the purpose of determining whether a
defendant charged undehis chapter shall be released pending trial, or for the purpose
of determining conditions of such release, the alleged victim shall be given an
opportunity to be heard regarding the danger posed by the defendant.

2264. Restitution(Amended 1996)
(a) INGENERAL-
Notwithstanding section 3663 or 3663A, and in addition to any other civil or criminal
penalty authorized by law, the court shall order restitution for any offense under this
chapter.
(b) ScoPE ANDIATURE OORDER—
(1) DIRECTIONS-
The order of restitution under this section shall direct the defendant to pay the
GAOGAY OGKNRAzZZK GKS FLIINRBLINRIFGS O2dzNILI YSOKI vy
losses as determined by the court pursuémparagraph (2).
(2 ENFORCEMEN+
An order of restitution under this section shall be issued and enforced in accordance
with section 3664 in the same manner as an order under section 3663A.
(3)DEFINITION—C 2 NJ LJdzN1J2 aSa 2 7F { KWl amodntedtheSOGA2Y X GKS
GAOUAYQA f2aaSa¢ AyOfdzRSad Fye O2aia AyOdzZNNBR
(A) medical services relating to physical, psychiatric, or psychological care;
(B)physical and occupational therapy or rehabilitation;
(Cnecessary transportation, temporahpousing, and child care expenses;
(D)ost income;
Ey Gi2NySeaqQ FSSas LXdza lye O02aiGa AyOdz2NNBR A
and
(Fny other losses suffered by the victim as a proximate result of the offense.
(4) ORDERIANDATORY-—
(A) The issuace of a restitution order under this section is mandatory.
the fact that a victim has, or is entitled to, receive compensation for his or her
injuries from the proceeds of insurance or any other source.
(c)VICTIMDEFINED-—
For purposes of this sectiorkKtS G SNXY a@AO0GAYE¢ YSIya GKS AYRADAR
of a commission of a crime under this chapter, including, in the case of a victim who is
under 18 years of age, incompetent, incapacitated, or deceased, the legal guardian of
the victimorrepresenta A @S 2F GKS @GAOGAYQa SadldSz y2iKSN
person appointed as suitable by the court, but in no event shall the defendant be named
as such representative or guardian.

2265. Full faith and credit given to protection ordefamended 2013)

(a) FULLFAITH ANOCREDI T~

Any protection order issued that is consistent with subsection (b) of this section by the
court of one State, Indian tribe, or territory (the issuing Stétejan tribe, or territory)
shall be accorded full faith and credit by the court of another State, Indian tribe, or
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territory (the enforcing State, Indian tribe, or territory) and enforced by the court and
law enforcement personnel of the other State, laditribal government or
¢ S NNJ]&LifitBvere the order of the enforcing State or tribe.
(b) PROTECTIO®ORDER-A protection order issued by a State, tribal, orrtirial court
is consistent with this subsectior if
(1) such court has jurisdiction over the parties and matter under the law of such
State, Indian tribe, or territory; and
(2) reasonable notice and opportunity to be heard is given to the person against
GK2Y (GKS 2NRSNJ Aa a2daAKG adzZFFAOASYG G2 LINRPGSC
the case of ex parte orders, notice and opportunity to be heard must be provided
within the time required by State, tribal, or territorial law, and in any event within a
NEFaz2ylrofS GAYS I FGUGSNI GKS 2NRSNJ A& AaadsSRI ac
process rights.
(c) QROSS ORDUNTERPETITION—A protection order issued by a State, tribal, or territorial
court against one who has petitioned, filed a complaint, threowise filed a written
pleading for protection against abuse by a spouse or intimate partner is not entitled to
full faith and credit it
(1) no cross or counter petition, complaint, or other written pleading was filed
seeking such a protection order; or
(2)a cross or counter petition has been filed and the court did not make specific
findings that each party was entitled to such an order.
(d) NOTIFICATION ANREGISTRATION-:
(1) NOTIFICATION-A State, Indian tribe, or territory according full faith agrédit
to an order by a court of another State, Indian tribe, or territory shall not notify or
require notification of the party against whom a protection order has been issued
that the protection order has been registered or filed in that enforcing Staiteal,
or territorial jurisdiction unless requested to do so by the party protected under
such order.
(2) NOPRIOR REGISTRATIORIFILING AS PRERESPIE FORNFORCEMENFANy
protection order that is otherwise consistent with this section shall be mmabfull
faith and credit, notwithstanding failure to comply with any requirement that the
order be registered or filed in the enforcing State, tribal, or territorial jurisdiction.
(3) LMITS ON INTERNETBRUCATION OF REGISTRNINFORMATION=—A State/ndian
tribe, or territory shall not make available publicly on the Internet any information
regarding the registration, filing of a petition for, or issuance of a protection order,
restraining order or injunction, restraining order, or injunction in eitkthe issuing
or enforcing State, tribal or territorial jurisdiction, if such publication would be likely
to publicly reveal the identity or location of the party protected under such order. A
State, Indian tribe, or territory may share cogenerated ad law enforcement
generated information contained in secure, governmental registries for protection
order enforcement purposes.
(e) TRIBALGOURTIURISDICTION-
For purposes of this section, a court of an Indian tribe shall have full civil jurisdiciesutoand enforce
protection orders involving any person, including the authority to enforce any orders through civil
contempt proceedings, to exclude violators from Indian land, and to use other appropriate mechanisms,
in matters arising anywhere in thedian country of the Indian tribe (as defined in section 1151) or
otherwise within the authority of the Indian tribe.
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2265A. Repeat Offender$2013)
(a) MAXIMUMTERM OFMPRISONMENT-
Themaximum term of imprisonment for a violation of this chapter after a prior
domestic violence or stalking offense shall be twice the term otherwise provided under
this chapter.
(b) DEFINITION—For purposes of this section
(Dtheld SNY G LINRA 2 QyREBY QNI #Q I BAAfyI 2FFSyasSe YSEya
offense
(A)under sectior2261, 2261A or 22620f this chapter; or
(B)under State or tribal law for an offense consisting of conduct that would
have been an offense under a section referred to in subparagraph (A) if the
conduct had occurred within the special maritime and territorial jurisdiction of
the United States, or in interstate or foreign commerce; and
(2thel SNY a{ (1 G S¢ the BnitgtiSBtates, theiDistiicBof Goimbia, or
any commonwealth, territory, or possession of the United States.

2266. Definitions. (2006)
In this chater [18 USCS 88 2261 et seq.]:
(1) Bodly injury® ¢ KS GSN)XY Go02RAf&@ Aya2dz2NEBEé -YSIya lye | O
defense, that results in physical injury or sexual abuse.
(2) Courseofcondud@t ¢ KS GSN)Y GaO2dzZNES 2F O2y Rdz0G¢ YSIya
composed of 2 or more acts, evidencing atoauity of purpose.
(3) Enter or leave Indian country. KS G SNY GSyYydSNJ 2N £ SI @S LYRALY
leaving the jurisdiction of 1 tribal government and entering the jurisdiction of another
tribal government.
(4) Indiancountrgp ¢ KS G SNY @ELWRAI Vi KG2 St NIAYy 3T aldlF SR Ay
this title [18 USCS § 1151].
(5) Protection ordet ThetdNy G LINRP GSOGA 2y 2NRSNE Ay Of dzRSage

(A) any injunction, restraining order, or any other order issued by a civil or criminal

court for the purpose of preventmviolent or threatening acts or harassment

against, sexual violence, or contact or communication with or physical proximity to,

another person, including any temporary or final order issued by a civil or criminal

court whether obtained by filing an indepdent action or as a pendente lite order

in another proceeding so long as any civil or criminal order was issued in response

to a complaint, petition, or motion filed by or on behalf of a person seeking

protection; and

(B) any support, child custody or it@gion provisions, orders, remedies or relief

issued as part of a protection order, restraining order, or injunction pursuant to

State, tribal, territorial, or local law authorizing the issuance of protection orders,

restraining orders, or injunctions faoine protection of victims of domestic violence,

sexual assault, dating violence, or stalking.
(6) Serious bodily injurg ¢ KS (G SNXY & a S Ndite dzdanidgztRiédiine A y 2 dzNE ¢ K
section2119(2) [18 USCS § 2119(2)].
(7) Spouse or intimatgartner. —The SNY G alLl2 dzaS 2NJ AYyaGAYIFaGS LI NLyS

(A)for purposes of

(i) sections other than 226 1A
(I) a spouse or former spouse of the abuser, a person who shares a child in
common with the abuser, and a person who cohabits or has cohabited as a
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spouse wih the abuser; or
(1) a person who is or has been in a social relationship of a romantic or
intimate nature with the abuser, as determined by the length of the
relationship, the type of relationship, and the frequency of interaction
between the persons irolved in the relationship; and
(ii) section 2261A
(I) a spouse or former spouse of the target of the stalking, a person who
shares a child in common with the target of the stalking, and a person who
cohabits or has cohabited as a spouse with the tardge¢he stalking; or
(I) a person who is or has been in a social relationship of a romantic or
intimate nature with the target of the stalking, as determined by the length
of the relationship, the type of the relationship, and the frequency of
interaction ketween the persons involved in the relationship.
(B)any other person similarly situated to a spouse who is protected by the domestic
or family violence laws of the State or tribal jurisdiction in which the injury occurred
or where the victim resides
(8)State.—¢ KS GSNY a{iGF iS¢ AyOfdzRSa + {4Fr4GS 2F GKS
Columbia, and aommonwealth, territory, or possession of the United States.
(9) Travel in interstate or foreign commerde ¢ KS (G SNY G i N} @St Ay AyidSNA
02 Y Y S t@sét include travel from one State to another by an individual who is a
member of an Indian tribe and who remains at all times in the territory of the Indian
tribe of which the individual is a member. . . .

18 U.S.@922. Unlawful acts
[Domestic Violence and Stalking Firearm Prohibitions Only]

Sections omitted
(LG akKFff 0SS dzyftl gFdzZ F2NIIye LISNER2YQ
(1) ¢ (7) (Omitted)

BoK2 Aa adzo2SOG G2 | O02dzNI 2NRSNJ GKIFdo
(A)was issued after a hearing of which such person received actual notice,
and at which such person had an opportunity to participate;

(B)restrains such pson from harassing, stalking, or threatening an
intimate partner of such person or child of such intimate partner or person,
or engaging in other conduct that would place an intimate partner in
reasonable fear of bodily injury to the partner or child; and
() includes a finding that such person represents a credible threat to the
physical safety of such intimate partner or child; or
(i) by its terms explicitly prohibits the use, attempted use, or
threatened use of physical force against such intimatergarbr child
that would reasonably be expected to cause bodily injury; or

(9)who has been convicted in any court of a misdemeanor crime of domestic

violence, to ship or transport in interstate or foreign commerce, or possess in or

affecting commerce, anfjrearm or ammunition; or to receive any firearm or
ammunition which has been shipped or transported in interstate or foreign
commerce.

(h)¢(z) (Omitted)
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