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Wishing our readers a happy and healthy 2015! 

 
 

INA 214(b) Refusals: 10 Years After 

Ten years ago this month, the Department of State sent a remarkable cable to 
consular posts regarding INA 214(b). Written in clear, understandable terms, 
State 274068 counsels consular officers on the proper interpretation of the 
provisions of INA section 214(b). The guidance and wisdom set forth in this cable 
remain as relevant today as ever. 

In tribute to the drafters of State 274068, we reproduce the cable’s substantive 
provisions in full, below.   

281655Z DEC 04 

UNCLAS STATE 274068 

SUBJECT: INA 214(B), BASIS OF REFUSAL NOT EQUIVALENT TO 

INADMISSIBILITY OR IMMIGRANT INTENT 

1. M/R (SEP) cleared this telegram. 

2. Summary: This cable reviews proper interpretation of section 214(b) of the 

Immigration and Nationality Act. Section 214(b) has direct applicability to most non- 

immigrant visa cases. It cannot be simplified to mean only that applicants must have 

"ties" or must intend to return home. A refusal under section 214(b) is different from a 

212(a) refusal, in that the former does not constitute a finding of inadmissibility. End 

summary. 

3. Consular officers spend a significant portion of their time interpreting, applying, and 

explaining section 214(b) of the immigration and nationality act. Thus, it deserves 

close reading and careful interpretation. Through this cable, we would like to clear up 

any possible misunderstandings about 214(b) and its appropriate application. Posts are 

asked to review carefully this cable with all consular officers. 
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4. What does the statute actually say? The first sentence of INA 214(b) states that: 

"every alien (other than a nonimmigrant described in subparagraph (l) or (v) of section 

101(a)(15), and other than a nonimmigrant described in any provision of section 

101(a)(15)(H)(i) except subclause (b1) of such section) shall be presumed to be an 

immigrant until he establishes to the satisfaction of the consular officer, at the time of 

application for a visa, and the immigration officers, at the time of application for 

admission, that he is entitled to a nonimmigrant status under section 101(a)(15)." 

5. What does this mean? With limited exceptions, all visa applicants are presumed to 

be immigrants (and hence not eligible for non-immigrant visas) unless and until they 

satisfy the consular officer that they qualify for one of the nonimmigrant visa 

categories defined in INA section 101(a)(15). Per section 291 of the INA, the burden of 

proof is on the applicant. If a non-immigrant visa applicant does not meet this burden 

of proof to the satisfaction of the consular officer, then by law the alien is considered to 

be an applicant for immigrant status and should not receive a nonimmigrant visa. 

6. How is this section different from a ground of inadmissibility? Grounds of 

inadmissibility are set forth in INA 212(a). They generally apply to both immigrant and 

non-immigrant visas and most have a counterpart in a ground of removal available to 

the Department of Homeland Security (DHS) under INA 237. INA 214(b) serves as a 

basis for refusal of visas to aliens who do not establish entitlement to nonimmigrant 

visa classification by proving that they fall within a definition in INA 101(a)(15). The 

fact that an alien is denied an NIV under 214(b) does not mean that the alien is 

inadmissible to the United States. The same NIV applicant who is denied under 214(b) 

may, for example, be approvable for an immigrant visa. 

7. What are the standards for application of 214(b)? This section incorporates by 

reference the statutory standards for certain nonimmigrant visa classifications listed in 

101(a)(15). These standards are further defined in corresponding regulations and FAM 

guidance. The applicant's failure to meet any one of the specific requirements of the 

applicable NIV category results in 214(b) denial. For example, failure to possess 

sufficient funds to defray educational expenses results in a 214(b) denial of student 

visa. Failure to make substantial investment results in a 214(b) denial of a treaty 

investor visa. Failure to possess the intent not to abandon a foreign residence results in 

denial of a B visa. 

8. Why is 214(b) so often summarized as applying solely to intending immigrants? The 

majority of NIV applications are for visitor or student visas. Most denials are based on 

failure to meet the residence abroad requirement. Consequently, 214(b) refusals have 

been equated by some with immigrant intent denials. As consular professionals, we 

need to be careful when explaining the application of 214(b) and when articulating the 

bases for refusal in individual cases. There are many NIV categories that do not have 

any immigrant intent provisions: A, C, D, G, I, K, N, O-1, R, S, T, and U categories. 

On the other hand, the B, E, F, J, M, O-2, P, Q, and TN categories do possess an 

immigrant intent requirement either by statute or regulation. The FAM provides 

guidance on each of these immigrant intent standards as they apply to their particular 
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visa category. The Department is reviewing these sections and will amend them as 

appropriate to eliminate any possible sources of confusion. 

9. Consular Discretion: INA 214(b) requires the nonimmigrant visa applicant to 

establish "to the satisfaction of the consular officer~ that he is entitled to a 

nonimmigrant status under section 101(a)(15)". This means that every applicant subject 

to 214(b) must provide to the conoff a credible showing that the intended activities are 

consistent with the claimed non-immigrant status. Proper adjudication requires the 

consular officer to assess the credibility of the applicant and his/her evidence submitted 

to support the application. If the applicant meets the particular statutory/regulatory 

requirements of the NIV sought and the consular officer is satisfied that the applicant 

will lawfully engage in the activities consistent with the particular NIV status, and 

there are no inadmissibilities, then the visa may be approved. 

10. 214(b) Not Applicable In All Categories: It is important to note that Congress has 

expressly excluded H-1, L, and V visas from the statutory presumption established in 

214(b). In adjudicating visa applications in these categories, consular officers must 

carefully review FAM guidance and other statutory provisions, including 212(a) 

grounds of inadmissibility. 

11. INA 214(b) should not be confused with or used as a substitute for an independent 

ground of inadmissibility under INA 212(a). The 214(b) basis of refusal may be 

overcome if the applicant demonstrates to the satisfaction of the consular officer that 

the applicant lawfully meets and will abide by all the requirements of the particular 

nonimmigrant visa classification. Inadmissibility attaches when evidence arises that the 

alien may fall within the purview of INA 212(a). As noted above, such inadmissibility 

may apply regardless of whether the applicant is seeking a nonimmigrant or an 

immigrant visa. 

12. The question arises whether INA 214(b) constitutes an anti-terrorism tool. As 

explained above, this section merely separates bona fide nonimmigrants from 

presumed immigrant applicants. While doing so, it should not be used as or equated 

with 212(a) grounds of inadmissibility, one of which directly relates to terrorism. Of 

course, it is accurate to note that during the NIV adjudication process, consular officers 

identify applicants who do not qualify for nonimmigrant status. In reviewing all the 

evidence, documentary and oral, the consular officer exercises sound judgment in 

assessing the applicant's credibility. Indications of possible deception arising from the 

applicant's demeanor and/or inconsistencies in the applicant's story may cause the 

consular officer not to be satisfied that the applicant will comply lawfully with all the 

requirements of the NIV category in question. The consular officer must focus on each 

of the requirements of the NIV category and be satisfied that the alien will comply 

lawfully with each requirement. Those applicants who do not satisfy the consular 

officer that they will meet these legal requirements are refused under INA 214(b). 

Persons so refused by a consular officer may unknown to the officer also in some cases 

be inadmissible under 212(a). But if this process raises any suspicion to the consular 

officer that the applicant might in any way be involved in suspected terrorist behavior 
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or activity, the consular officer should hold the case in abeyance under Section 221(g) 

and submit a security advisory opinion (SAO) request providing all the facts in the 

case, even if it could readily be denied under 214(b). The consular officer should also 

share the information with the appropriate offices of interest at post and solicit their 

input should they have additional information or background material inadvertently not 

previously made available to the Consular Section. An SAO request serves to 

centralize information about potential terrorist activity and facilitate scrutiny of a 

potential suspect. Once the application has been referred for an SAO, no visa may be 

issued until the Department responds to the SAO request. 

13. Consistency: Most consular officers spend more time applying section 214(b) than 

on any other section of law. Careful interpretation and precise understanding of the law 

makes our work better. FSI's consular training division has begun handing out to all 

ConGen students laminated reference cards containing the texts of sections 

101(a)(15)(b), 214(b), and 291. Posts should keep those sections of law and the FAM 

notes handy, and consult them frequently. Posts should also review local forms and 

information sheets to ensure that they reflect and articulate applicable law consistently. 

12 Years Later: Perspective on the Staffing of the Visa Interview Line  

As discussed above, although INA 214(b) is not an anti-terrorism tool, another 
aspect of the visa application process – the personal interview – does assist in 
identifying those who would do us harm. The in-person visa interview, and in 
particular, staffing of the interview line in consular sections, was one of the 
principal issues covered by the landmark review of nonimmigrant visa issuance 
policy and procedures by the State Department’s Office of Inspector General 
(OIG), issued exactly 12 years ago this month.1 Parenthetically, the OIG review of 
visa policy and procedure helped launch the dramatic transformation of the visa 
application process from one which emphasized open doors to one which focuses 
on secure borders. 

Reading the following passages on visa line staffing from the 2002 review, it’s 
interesting to see how much has changed – and how much has remained the 
same – during the past dozen years. 

Consular sections, responsible for the visa function and providing services for 

American citizens abroad, are staffed by consular cone
 

officers and by junior officers 

from all cones who traditionally serve at least one year in a consular position during 

their first four years in the Foreign Service. This “rite of passage” for most officers 

anticipating careers in the administrative, economic, public affairs, or political cones is 

often considered a period to be endured and kept as short as possible. The Bureau of 

Human Resources (HR) created increasing numbers of “rotational assignments” 

worldwide in which junior officers serve one year in a consular section followed by a 

year in a position in another section of an embassy corresponding to the officer’s future 

                                                 
1
 United States Department of State, Office of Inspector General, “Review of Nonimmigrant Visa Issuance 

Policy and Procedure,” Memorandum Report ISP-I-03-26, December 2002. 
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career track. HR favors this policy because it gives broader experience to new officers. 

The policy, however, makes consular section managers into perpetual training officers; 

frequently, junior officers bear the burden of training new arrivals as well. 

 

As hiring failed to match attrition, there were fewer experienced mid-level consular 

cone officers to fill mid-level positions worldwide. Junior officers were then assigned 

to these positions in “stretch” assignments. The Department also developed a variety of 

other strategies to fill vacant consular positions, such as hiring American family 

members, and encouraging Civil Service employees to take one-time assignments to 

vacant positions abroad (excursion tours). Other strategies, however, have not been 

developed, including hiring language qualified applicants on limited nonrenewable 

Foreign Service appointments for up to five years, as authorized by Section 309 of the 

Foreign Service Act, as amended. 

 

Worldwide consular staffing, particularly in large visa units and at one-person consular 

sections, is inadequate to meet the increased demand. Established positions are unfilled 

for long periods, or are filled by inexperienced junior officers. The dearth of mid-

career officers is particularly evident. 

 

Recommendation: The Department should discontinue most junior officer rotational 

assignments that include one year in a consular section and instead assign each junior 

officer to a two-year consular tour.  

 

The Bureau of Human Resources should utilize all alternate staffing programs that are 

available, including hiring language-qualified employees on limited non-career 

appointments, to staff consular sections.
2
 HR informed OIG that…it believes the junior 

officer rotational program (JORP) provides career building benefits that should not be 

discarded unless it is clear that these junior officers are less able to handle visa duties. 

Unfortunately, many consular supervisors informed OIG that this is precisely what 

happens with many JORP officers – they are not assigned to consular work long 

enough to acquire the visa adjudication skills to meet the new levels of performance 

required to improve U.S. border security. HR expressed the view that Department 

junior officers are the very best resource to adjudicate visa applications and staff 

consular sections. HR states “our goal is to fully staff consular sections with the 

brightest officers, who have all the training and skills required for this critical 

responsibility.” 

 

Workspace Problems  
Many consular sections have inadequate workspace. Access is sometimes poorly 

controlled and often difficult due to security concerns. Interview windows are 

frequently totally inadequate with little or no privacy and arrangements that make 

speaking or hearing almost impossible. Many booths are outdated and do not have 

space for terminals that would allow the officer to do name checks or make online case 

                                                 
2
 This alternate staffing program has evolved into the current Limited Non-Career Appointments (LNAs) 

program. http://careers.state.gov/work/foreign-service/lna 
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notes. Line of sight for supervision is often not available, even in recently renovated 

sections. 

 

Training  

 

Visa adjudicators should be able to interview applicants in their native language and be 

familiar with local culture and conditions, but they are often sent to post without 

language training or area studies. The Department intentionally restricts language 

training for first- and second-tour officers, because it is reluctant to invest much time 

and money in an untenured officer who might not make the Foreign Service a career. 

In addition, training in some "hard" languages is necessarily lengthy, requiring up to 

two years -- a long time for a career candidate trying to establish professional 

competence and gain tenure.  

 

The Department considers a speaking and reading level of 3 on a 5-point scale (S-3/R-

3) to be a professional competency. Average students reach the 3/3 level after four or 

five months of concentrated full-time training, if they are learning one of the "easy" 

languages such as French or Spanish. To reach the same level in a "hard" language, 

such as Chinese or Arabic, normally takes two years of full-time study. The second 

year is taught overseas in a country where that language is spoken.  

 

Many language-trained consular officers have reported that the training was not 

tailored to their needs, particularly interviewing. Little or no training is given in 

making effective use of an interpreter, although FSN visa clerks often translate on the 

visa line. 

 

"Area studies" courses, which familiarize students with the social and political cultures 

of a region, generally do not provide the information visa officers most need. Post-

specific language insights and interviewing techniques, acquired during a two- or 

three-year assignment, are rarely passed on to successors because of pervasive staffing 

gaps. 

 

Recommendation: The Department should require language training for consular 

positions, and all consular officers should be required to be able to communicate at 

least at the basic level. 

 

Recommendation: The Department should finalize and implement plans to adapt 

language training to serve better the needs of consular officers, including interviewing 

techniques.  

 
The OIG’s review of nonimmigrant visa issuances was issued 12 years ago. Many 
of the entry-level consular officers of 12 years from now are still in High School. 
While it’s interesting to consider how the visa application process will look for 
those future officers, we do hope the process will still include in-person 
interviews: There’s simply no substitute to a face-to-face conversation in 
determining visa eligibility under 214(b) and in identifying would-be threats to 
our security. 
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The President’s Executive Actions on Immigration: 

One Take-Away for Consular Officers 
 
On November 20, 2014, President Obama announced a series of executive actions 
on immigration. While much of the focus of these actions has been on the 
President’s actions to prioritize deportations (“deport felons not families”), the 
actions also include some welcome relief regarding the interpretation of 
“specialized knowledge” in the L-1 visa context. 
 
Specifically, USCIS has been tasked with providing: 
 

 “Clear, consolidated guidance on the meaning of “specialized knowledge” to 
bring greater clarity and integrity to the L-1B program, improve consistency in 
adjudications, and enhance companies’ confidence in the program.” 

 
In a 2011 cable ("Guidance on L Visas and Specialized Knowledge"), the Visa 
Office wrote: “Unfortunately, the statutory language defining 'specialized 
knowledge' is not simple or clear." The Visa Office noted that this statutory 
definition of specialized knowledge has been called "tautological" and contains 
"undefined, relativistic terms and elements of circular reasoning." As a result, the 
Visa Office noted: 
 

 “There is a concern about the potential for inconsistent adjudicatory 
standards at different constituent posts and clear standards would allow for 
more consistent adjudication." 

 
Presumably, the new USCIS guidance on specialized knowledge will provide 
these clear standards for Consular Officers, and will prove especially beneficial 
for those adjudicating Blanket L cases. If so, we will all have a lot to thank the 
President for. 

Recent Updates in the World of the U.S. Visa Application Process 

U.S. Embassy Tel-Aviv: The new NIV renewal process offers a personal 
appearance waiver to qualified applicants: https://usvisa-info.com/en-
IL/selfservice/us_visa_renewal 

U.S. Consulate General Toronto: New, reduced documentation 
requirements in E-2 investor renewal cases. 
http://toronto.usconsulate.gov/visas/treaty-trader-visas/supporting-
documentation-for-renewals.html 

U.S. Embassy Yerevan: The U.S. and Armenia reach a reciprocal visa 
arrangement, under which the validity of tourist and business visas issued to 
qualified Armenian applicants will be increased from one to ten years.  
http://armenia.usembassy.gov/news121214.html 
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Consular Corner Quiz 
 
In light of President Obama’s December 17th announcement that the United 
States is opening a process to reestablish diplomatic relations with Cuba, we 
devote this month’s quiz to all-things Cuba. Answers appear later in the column. 
 
1. What Department of State list is comprised of Cuba, Iran, Sudan and Syria? 
 
2. Is a traveler applying for readmission to the U.S. after a trip to Cuba eligible for 
entry under the “Automatic Revalidation” rule, whereby the validity of an expired 
nonimmigrant visa may be considered to be automatically extended to the date of 
application for readmission? 
 
3. True or false: Because we have no diplomatic relations with Cuba, U.S. 
consular officers are not permitted to issue nonimmigrant visas in Cuban 
passports.  
 
4. The United States Interests Section in Havana (USINT) operates under the 
auspices of the Embassy of which country?  
 
5. The FAM’s Guide to Proper Names indicates that Italian names are common in 
Argentina, and that English names are common in the Dominican Republic and 
Central America. According to the Guide, what country has contributed names 
commonly found in Cuba? 
 
6. Cuba is one of 18 countries whose name begins with the letter “C.” Can you 
name 5 others? 
 
7. One of the island nations served by the U.S. Embassy in Barbados was the site 
of the 1983 ouster of Cuban troops by American military forces. Name that island 
nation.  
 
8. Which country is Cuba’s primary supplier of food and agricultural products? 
 
9. Are the Cuban national employees of the U.S. Interests Section in Havana 
eligible to apply to the special immigrant visa program?  
 
10. What is the name of the law which makes excludable from the United States, 
an alien who invests in properties in Cuba which were expropriated from 
American nationals? 

 
Changes to the Foreign Affairs Manual (FAM) 

 
L-1 Visa Issuance Procedure (9 FAM 40.54) 

 
The Visa Office has published updated L visa procedural guidance by way of 
changes to the 9 FAM 41.54 Notes. 
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A new section, "The Procedure for Issuing Individual L Petitions," has been 
added at 9 FAM 41.54 N12.4. The new section provides as follows: 
 

9 FAM 41.54 N12.4 The Procedure for Issuing Individual Petition L Visas 

 

“Issued visas must be annotated for the principal alien and for any derivative spouse 

or child. The annotation should also state the name of the company or qualifying entity 

that the applicant will be primarily working for as it is listed in the Petition 

Information Management Service (PIMS) or PCQS record.  

Example Individual L Annotations:  

MUST PRESENT I-797 AT POE  

PN-[PETITIONER NAME]  

P#-[PETITION RECEIPT NUMBER] PED-[PETITION EXPIRATION DATE]  

Individual L Derivatives Annotations:  

P.A.: JOHN DOE PN-[PETITIONER NAME]  

P#-[PETITION RECEIPT NUMBER] PED-[PETITION EXPIRATION DATE]” 

 

In addition, an existing section, “The Procedure for Issuing Blanket-Petition L 
Visas” (N13.6) has been significantly modified. The modified section provides as 
follows: 
 

9 FAM 41.54 N13.6 The Procedure for Issuing Blanket-Petition L Visas  
  

“Consular officers may grant L classification only in clearly approvable applications. If 

the visa is issued, it should be annotated “Blanket L-1” for the principal alien and 

“Blanket L-2” for any derivative spouse or child. The annotation should also state the 

name of the company or qualifying entity that the applicant will be primarily working 

for, even though that subsidiary, that is on the Form I-129-S, Nonimmigrant Petition 

Based on Blanket L Petition. This company should be listed in PIMS; either on the 

Blanket I-797 approval notice or in the Petitioner alias field in PIMS. The second 

annotation line should be retained for any necessary clearance or waiver information, 

or duration and purpose information when visa validity is limited, see 9 FAM 41.113 

PN11-PN13.  

Template for Blanket L Annotations:  
BLANKET L-1; MUST PRESENT I-129S AT POE  

“Clearance received on (date)" or "212(D)(3)(A): <waiver information>"  

PN-<PETITIONER NAME>  

P#-<PETITION RECEIPT NUMBER> I-129S EXP: <EXP DATE>  

Template for Blanket L Derivatives Annotations:  
BLANKET L-2; P.A.: JOHN DOE  

“Clearance received on (date)" or "212(D)(3)(A): <waiver information>"  

PN-<PETITIONER NAME>  

P#-<PETITION RECEIPT NUMBER> I-129S EXP: <EXP DATE> 

 

The consular officer must also be sure to properly endorse all three copies of the 

alien’s Form I-129S, Nonimmigrant Petition Based on Blanket L Petition, scan one 
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copy into the case in NIV, and return the original and other copy to the applicant. 

(NOTE: Once a copy of the Form I-129-S is scanned into the case, there is no 

requirement to keep a physical copy of the form which can be destroyed.) Proper 

endorsement includes noting the approval basis and adjudication date in the “approved 

as” box; listing the validity dates from the adjudication date to three years from that 

date; and a post or officer stamp in addition to the adjudication officer’s initials or 

signature in the “action block.” At the time of the interview, you should advise the 

alien to hand-carry these forms with them to the U.S. Port of Entry (POE).  

 
Readers will note that one of the sentences in N13.6 is nonsensical: "The 
annotation should also state the name of the company or qualifying entity that 
the applicant will be primarily working for, even though that subsidiary, that is 
on the Form I-129-S, Nonimmigrant Petition Based on Blanket L Petition." Pity 
the busy Consular Officer in Chennai trying to make sense of this. 
 

Nonresident Mexican Border Crossing Cards 9 FAM 41.32 Notes 
 

The Department has updated the FAM with new information about the size of the 
border zone in which a B-1/B-2 border crossing card (BCC) can still be used for 
land border entry without a passport. According to the update, a BCC can still be 
used for land border entry without a passport within the border zone (25 miles in 
TX and CA; 55 miles in NM; and 75 miles in AZ) for up to 30 days. 
 

Top Ten Visa Wait Times at U.S. Consular Posts,  
December 2014** 

 

# Country 
Consular 
Post 

Visa 
Wait 
Time 

1 Eritrea Asmara 90 days 
2 Cuba Havana 89 days 

3 Venezuela Caracas 46 days 

4 Ecuador Guayaquil 43 days 

5 
Kyrgyz 
Republic 

Bishkek  37 days 

6 Lebanon Beirut 36 days 
7 Nigeria Lagos 35 days 
8 El Salvador San Salvador 34 days 
9 Netherlands Amsterdam 32 days 
10  Yemen Saana 30 days 
 
** Updated to December 29, 2014 and based on published Department of State 
data. The “visa wait time” is the estimated time in which individuals need to wait 
to obtain a nonimmigrant visa interview appointment at a given consular post.  
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Quiz Answers 
 

1. The List of State Sponsors of Terrorism. 9 FAM 40. 41 Exhibit II 
 
2. No. 41.112 N8.1 
 
3. False 41.113 N4.1 
 
4. Switzerland. 
 
5. Russia. 9 FAM Appendix F, 513.4  
 
6. Cambodia, Cameroon, Canada, Cape Verde, Central African Republic, Chad, 
Chile, China, Colombia, Comoros, Congo, Republic of the (Congo Brazzaville), 
Congo, Democratic Rep. of the (Congo Kinshasa), Costa Rica, Cote d'Ivoire, 
Croatia, Cyprus and Czech Republic. 
 
7. Grenada. 
 
8. The United States – despite the economic sanctions. See the May 2014 OIG 
Inspection of United States Interests Section, Havana.  
 
9. No.  
 
10. The Cuban Liberty and Democratic Solidarity (Libertad) Act. 
 

Quote of the Corner  
 

“I don’t think there’s a country on the face of the planet that puts as much on the 
line, puts its people out there in an effort to try to make peace, to create stability, 
to help people to be able to help themselves. And that’s who we are as 
Americans.” 
 
Secretary of State John Kerry, December 2014. 
http://www.state.gov/secretary/remarks/2014/12/235375.htm 

 
 

 
 
*Liam Schwartz is the principal in Liam Schwartz & Associates, a corporate 
immigration and consular law firm. Liam can be reached on Facebook, Linked-In 
and Twitter and by email at Liam@lsa-law.com. All rights reserved to the author.  
 


