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LACEY ACT AMENDMENTS OF 1981

OCTOBER 19, 1981.-Committed to the Committee of the Whole House on the State of
the Union and ordered to be printed

Mr. JONES of North Carolina, from the Committee on Merchant
Marine and Fisheries, submitted the following

REPORT

[To accompany H.R. 1638]

[Including cost estimate of the Congressional Budget Office]

The Committee on Merchant Marine and Fisheries to whom was
referred the bill (H.R. 1638) to provide for the control of illegally
taken fish and wildlife, and for other purposes, having considered
the same, report favorably thereon with an amendment and recom-
mend that the bill as amended do pass.

The amendment is as follows:
Strike out all after the enacting clause and insert the following:

That this Act may be cited as the "Lacey Act Amendments of 1981"

SEC. 2. DEFINITIONS.
For the purposes of this Act:
(a) The term "fish or wildlife" means any wild animal, whether alive or dead,

including without limitation any wild mammal, bird, reptile, amphibian, fish, mol-
lusk, crustacean, arthropod, coelenterate, or other invertebrate, whether or not
bred, hatched, or born in captivity, and includes any part, product, egg, or offspring
thereof.

(b) The term "import" means to land on, bring into, or introduce into, any place
subject to the jurisdiction of the United States, whether or not such landing,
bringing, or introduction constitutes an importation within the meaning of the
customs laws of the United States.

(c) The term "Indian tribal law" means any regulation of, or other rule of conduct
enforceable by, any Indian tribe, band, or group but only to the extent that the
regulation or rule applies within Indian country as defined in section 1151 of title
18, United States Code.

(d) The terms "law," "treaty," "regulation," and "Indian tribal law" mean laws,
treaties, regulations, or Indian tribal laws which regulate the taking, possession,
importation, exportation, transportation, or sale of fish or wildlife or plants.

(e) The term "person" includes any individual, partnership, association, corpora-
tion, trust, or any officer, employee, agent, department, or instrumentality of the



Federal Government or of any State or political subdivision thereof, or any other
entity subject to the jurisdiction of the United States.
(f) The terms "plant" and "plants" mean any wild member of the plant kingdom,

including roots, seeds, and other parts thereof (but excluding common food crops
and cultivars) which is indigenous to any State and which is either (A) listed on an
appendix to the Convention on International Trade in Endangered Species of Wild
Fauna and Flora, or (B) listed pursuant to any State law that provides for the
conservation of species threatened with extinction.
(g) The term "Secretary" means, except as otherwise provided in the Act, the

Secretary of the Interior or the Secretary of Commerce, as program responsibilities
are vested pursuant to the provisions of Reorganization Plan Numbered 4 of 1970
(84 Stat. 2090); except that with respect to the provisions of this Act which pertain
to the importation or exportation of plants the term means the Secretary of Agricul-
ture.
(h) The term "State" means any of the several States, the District of Columbia,

the Commonwealth of Puerto Rico, the Virgin Islands, Guam, Northern Mariana
Islands, American Samoa, and any other territory, commonwealth, or possession of
the United States.

(i) The term "taken" means captured, killed, or collected.
U) The term "transport" means to move, convey, carry, or ship by any means, or

to deliver or receive for the purpose of movement, conveyance, carriage, or ship-
ment.

SEC. 3. PROHIBITED ACTS.
(a) OFFENSES OTHER THAN MARKING OFFENSES.-It is unlawful for any person-

(1) to import, export, transport, sell, receive, acquire, or purchase any fish or
wildlife or plant taken or possessed in violation of any law, treaty, or regulation
of the United States or in violation of any Indian tribal law;
(2) to import, export, transport, sell, receive, acquire, or purchase in interstate

or foreign commerce-
(A) any fish or wildlife taken, possessed, transported, or sold in violation

of any law or regulation of any State or in violation of any foreign law, or
(B) any plant taken, possessed, transported, or sold in violation of any law

or regulation of any State;
(3) within the special maritime and territorial jurisdiction of the United

States (as defined in section 7 of title 18, United States Code)-
(A) to possess any fish or wildlife taken, possessed, transported, or sold in

violation of any law or regulation of any State or in violation of any foreign
law or Indian tribal law, or

(B) to possess any plant taken, possessed, transported, or sold in violation
of any law or regulation of any State;

(4) having imported, exported, transported, sold, purchased, or received any
fish or wildlife or plant imported from any foreign country or transported in
interstate or foreign commerce, to make or submit any false record, account,
label, or identification thereof; or

(5) to attempt to commit any act described in paragraphs (1) through (4).
(b) MARKING OFFENSES.-It is unlawful for any person to import, export, or

transport in interstate commerce any container or package containing any fish or
wildlife unless the container or package has previously been plainly marked, la-
beled, or tagged in accordance with the regulations issued pursuant to paragraph (2)
of subsection 7(a) of this Act.

SEC. 4. PENALTIES AND SANCTIONS.
(a) CIVIL PENALTIES.-

(1) Any person who engages in conduct prohibited by any provision of this Act
(other than subsection 3 (b)) and in the exercise of due care should know that
the fish or wildlife or plants were taken, possessed, transported, or sold in
violation of, or in a manner unlawful under, any underlying law, treaty, or
regulation, may be assessed a civil penalty by the Secretary of not more than
$10,000 for each such violation: Provided, That when the violation involves fish
or wildlife or plants with a market value of less than $350, and involves only
the transportation, acquisition, or receipt of fish or wildlife or plants taken or
possessed in violation of any law, treaty, or regulation of the United States, any
Indian tribal law, any foreign law, or any law or regulation of any State, the
penalty assessed shall not exceed the maximum provided for violation of said
law, treaty, or regulation, or $10,000, whichever is less.

(2) Any person who violates subsection 3(b) may be assessed a civil penalty by
the Secretary of not more than $250.



(3) For purposes of paragraphs (1) and (2), any reference to a provision of this
Act or to a section of this Act shall be treated as including any regulation
issued to carry out any such provision or section.

(4) No civil penalty may be assessed under this subsection unless the person
accused of the violation is given notice and opportunity for a hearing with
respect to the violation. Each violation shall be a separate offense and the
offense shall be deemed to have been committed not only in the district where
the violation first occurred, but also in any district in which a person may have
taken or been in possession of the said fish or wildlife or plants.

(5) Any civil penalty assessed under this subsection may be remitted or
mitigated by the Secretary.

(6) In determining the amount of any penalty assessed pursuant to para-
graphs (1) and (2), the Secretary shall take into account the nature, circum-
stances, extent, and gravity of the prohibited act committed, and with respect to
the violator, the degree of culpability, ability to pay, and such other matters as
justice may require.

(b) HEARINGS.-Hearings held during proceedings for the assessment of civil pen-
alties shall be conducted in accordance with section 554 of title 5, United States
Code. The administrative law judge may issue subpenas for the attendance and
testimony of witnesses and the production of relevant papers, books, or documents,
and may administer oaths. Witnesses summoned shall be paid the same fees and
mileage that are paid to witnesses in the courts of the United States. In case of
contumacy or refusal to obey a subpena issued pursuant to this paragraph and
served upon any person, the district court of the United States for any district in
which such person is found, resides, or transacts business, upon application by the
United States and after notice to such person, shall have jurisdiction to issue an
order requiring such person to appear and give testimony before the administrative
law judge or to appear and produce documents before the administrative law judge,
or both, and any failure to obey such order of the court may be punished by such
court as a contempt thereof.

(c) REvIEw.-Any person against whom a civil penalty is assessed under this
section may obtain review thereof in the appropriate district court of the United
States by filing a notice of appeal in such court within thirty days from the date of
such order and by simultaneously sending a copy of such notice by certified mail to
the Secretary. The Secretary shall promptly file in such court a certified copy of the
record upon which such violation was found or such penalty imposed, as provided in
section 2112 of title 28, United States Code. If any person fails to pay an assessment
of a civil penalty after it has become a final and unappealable order or after the
appropriate court has entered final judgment in favor of the Secretary, the Secre-
tary may request the Attorney General of the United States to institute a civil
action in an appropriate district court of the United States to collect the penalty,
and such court shall have jurisdiction to hear and decide any such action. In
hearing such action, the court shall have authority to review the violation and the
assessment of the civil penalty de novo.

(d) CRIMINAL PENALTIES.-
(1) Any person who-

(A) knowingly imports or exports any fish or wildlife or plants in viola-
tion of any provision of this Act (other than subsection 3(b)), or

(B) violates any provision of this Act (other than subsection 3(b)) by
knowingly engaging in conduct that involves the sale or purchase of, the
offer of sale or purchase of, or the intent to sell or purchase, fish or wildlife
or plants with a market value in excess of $350,

knowing that the fish or wildlife or plants were' taken, possessed, transported,
or sold in violation of, or in a manner unlawful under, any underlying law,
treaty or regulation, shall be fined not more than $20,000, or imprisoned for not
more than five years, or both. Each violation shall be a separate offense and the
offense shall be deemed to have been committed not only in the district where
the violation first occurred, but also in any district in which the defendant may
have taken or been in possession of the said fish or wildlife or plants.

(2o Any person who knowingly engages in conduct prohibited by any provision
of this Act (other than subsection 3(b)) and in the exercise of due care should
know that the fish or wildlife or plants were taken, possessed, transported, or
sold in violation of, or in a manner unlawful under, any underlying law, treaty
or regulation shall be fined not more than $10,000, or imprisoned for not more
than one year, or both. Each violation shall be a separate offense and the
offense shall be deemed to have been committed not only in the district where
the violation first occurred, but also in any district in which the defendant may
have taken or been in possession of the said fish or wildlife or plants.

(e) PERMIT SANCTIONS.-The Secretary may also suspend, modify, or cancel any
Federal hunting or fishing license, permit, or stamp, or any license or permit



authorizing a person to import or export fish or wildlife or plants (other than a
permit or license issued pursuant to the Fishery Conservation and Management Act
of 1976), or to operate a quarantine station or rescue center for imported wildlife or
plants, issued to any person who is convicted of a criminal violation of any provision
of this Act or any regulation issued hereunder. The Secretary shall not be liable for
the payments of any compensation, reimbursement, or damages in connection with
the modification, suspension, or revocation of any licenses, permits, stamps, or other
agreements pursuant to this section.

SEC. 5. FORFEITURE.
(a) IN GENERAL.-
(1) All fish or wildlife or plants imported, exported, transported, sold, re-

ceived, acquired, or purchased contrary to the provisions of section 3 of this Act
(other than subsection 3(b)), or any regulation issued pursuant thereto, shall be
subject to forfeiture to the United States notwithstanding any culpability re-
quirements for civil penalty assessment or criminal prosecution included in
section 4 of this Act.

(2) All vessels, vehicles, aircraft, and other equipment used to aid in the
importing, exporting, transporting, selling, receiving, acquiring, or purchasing
of fish or wildlife or plants in a criminal violation of this Act for which a felony
conviction is obtained shall be subject to forfeiture to the United States if (A)
the owner of such vessel, vehicle, aircraft, or equipment was at the time of the
alleged illegal act a consenting party or privy thereto or in the exercise of due
care should have known that such vessel, vehicle, aircraft, or equipment would
be used in a criminal violation of this Act, and (B) the violation involved the
sale or purchase of, the offer of sale or purchase of, or the intent to sell or
purchase, fish or wildlife or plants.

(b) APPLICATION OF CUSTOMS LAws.-All provisions of law relating to the seizure,
forfeiture, and condemnation of property for violation of the customs laws, the
disposition of such property or the proceeds from the sale thereof, and the remission
or mitigation of such forfeiture, shall apply to the seizures and forfeitures incurred,
or alleged to have been incurred, under the provisions of this Act, insofar as such
provisions of law are applicable and not inconsistent with the provisions of this Act;
except that all powers, rights, and duties conferred or imposed by the customs laws
upon any officer or employee of the Treasury Department may, for the purposes of
this Act, also be exercised or performed by the Secretary or by such persons as he
may designate: Provided, That any warrant for search or seizure shall be issued in
accordance with rule 41 of the Federal Rules of Criminal Procedure.

(C) STORAGE COST.-Any person convicted of an offense, or assessed a civil penalty,
under section 4 shall be liable for the costs incurred in the storage, care, and
maintenance of any fish or wildlife or plant seized in connection with the violation
concerned.

SEC. 6. ENFORCEMENT.
(a) _N GENERAL.-The provisions of this Act and any regulations issued pursuant

thereto shall be enforced by the Secretary, the Secretary of Transportation, or the
Secretary of the Treasury. Such Secretary may utilize by agreement, with or with-
out reimbursement, the personnel, services, and facilities of any other Federal
agency or any State agency or Indian tribe for purposes of enforcing this Act.

(b) POWERS.-Any person authorized under subsection (a) to enforce this Act may
carry firearms; may make an arrest without a warrant for any felony violation of
this Act if he has reasonable grounds to believe that the person to be arrested has
committed or is committing such violation: Provided, That an arrest for a felony
violation of this Act that is not committed in the presence or view of any such
person and that involves only the transportation, acquisition, receipt, purchase, or
sale of fish or wildlife or plants taken or possessed in violation of any law or
regulation of any State shall require a warrant; may make an arrest without a
warrant for a misdemeanor violation of this Act if he has reasonable grounds to
believe that the person to be arrested is committing a violation in his presence or
view; and may execute and serve any subpena, arrest warrant, search warrant
issued in accordance with rule 41 of the Federal Rules of Criminal Procedure, or
other warrant of civil or criminal process issued by any officer or court of competent
jurisdiction for enforcement of this Act. Any person so authorized, in coordination
with the Secretary of the Treasury, may detain for inspection and inspect any
vessel, vehicle, aircraft, or other conveyance or any package, crate, or other contain-
er, including its contents, upon the arrival of such conveyance or container in the
United States or the customs waters of the United States from any point outside the
United States or such customs waters, or, if such conveyance or container is being
used for exportation purposes, prior to departure from the United States or the
customs waters of the United States. Such person may also inspect and demand the



production of any documents and permits required by the country of natal origin,
birth, or reexport of the fish or wildlife. Any fish, wildlife, plant, property, or item
seized shall be held by any person authorized by the Secretary pending disposition
of civil or criminal proceedings, or the institution of an action in rem for forfeiture
of such fish, wildlife, plants, property, or item pursuant to section 5 of this Act;
except that the Secretary may, in lieu of holding such fish, wildlife, plant, property,
or item, permit the owner or consignee to post a bond or other surety satisfactory to
the Secretary.
(c) DISTRICT COURT JURISDICTION.-The several district courts of the United States,

including the courts enumerated in section 460 of title 28, United States Code, shall
have jurisdiction over any actions arising under this Act. The venue provisions of
title 18 and title 28 of the United States Code shall apply to any actions arising
under this Act. The judges of the district courts of the United States and the United
States magistrates may, within their respective jurisdictions, upon proper oath or
affirmation showing probable cause, issue such warrants or other process as may be
required for enforcement of this Act and any regulations issued thereunder.

(d) REWARDS.-Beginning in fiscal year 1983, the Secretary or the Secretary of the
Treasury shall pay a reward from sums received as penalties, fines, or forfeitures of
property for any violation of this Act or any regulation issued hereunder to any
person who furnishes information which leads to an arrest, a criminal conviction,
civil penalty assessment, or forfeiture of property for any violation of this Act or
any regulation issued hereunder. The amount of the reward, if any, is to be desig-
nated by the Secretary or the Secretary of the Treasury, as appropriate. Any officer
or employee of the United States or any State or local government who furnishes
information or renders service in the performance of his official duties is ineligible
for payment under this subsection.

SEC. 7. ADMINISTRATION.
(a) REGULATIONS.-

(1) The Secretary, after consultation with the Secretary of the Treasury, is
authorized to issue such regulations, except as provided in paragraph (2), as
may be necessary to carry out the provisions of section 4 and section 5 of this
Act.

(2) The Secretaries of the Interior and Commerce shall jointly promulgate
specific regulations to implement the provisions of subsection 3(b) of this Act for
the marking and labeling of containers or packages containing fish or wildlife.
These regulations shall be in accordance with existing commercial practices.

(b) CONTRACT AUTHORITY.m-Beginning in fiscal year 1983, to the extent and in the
amounts provided in advance in appropriations Acts, the Secretary may enter into
such contracts, leases, cooperative agreements, or other transactions with any Fed-
eral or State agency, Indian tribe, public or private institution, or other person, as
may be necessary to carry out the purposes of this Act.

SEC. 8. EXCEPTIONS.
(a) The provisions of paragraph (1) of subsection 3(a) of this Act shall not apply to

any activity regulated by a fishery management plan in effect under the Fishery
Conservation and Management Act of 1976 (16 U.S.C. 1801 et seq.).
(b) The provisions of paragraphs (1), (2)(A), and (3)(A) of subsection 3(a) of this Act

shall not apply to-
(1) any activity regulated by the Tuna Conventions Act of 1950 (16 U.S.C. 951-

961) or the Atlantic Tunas Convention Act of 1975 (16 U.S.C. 971-971(h)); or
(2) any activity involving the harvesting of highly migratory species (as de-

fined in paragraph (14) of section 3 of the Fishery Conservation and Manage-
ment Act of 1976) taken on the high seas (as defined in paragraph (13) of such
section 3) if such species are taken in violation of the laws of a foreign nation
and the United States does not recognize the jurisdiction of the foreign nation
over such species.

(c) The provisions of paragraph (2) of subsection 3(a) of this Act shall not apply to
the interstate shipment or transshipment through Indian country as defined in
section 1151 of title 18, United States Code, or a State of any fish or wildlife or plant
legally taken if the shipment is enroute to a State in which the fish or wildlife or
plant may be legally possessed.

SEC. 9. MISCELLANEOUS PROVISIONS.
(a) EFFECT ON POWERS OF STATES.-Nothing in this Act shall be construed to

prevent the several States or Indian tribes from making or enforcing laws or
regulations not inconsistent with the provisions of this Act.
(b) REPEALS.-The following provisions of law are repealed:

(1) The Act of May 20, 1926 (commonly known as the Black Bass Act; 16
U.S.C. 851-856).



(2) Section 5 of the Act of May 25, 1900 (16 U.S.C. 667e), and sections 43 and
44 of title 18, United States Code (commonly known as provisions of the Lacey
Act).

(3) Sections 3054 and 3112 of title 18, United States Code.
(c) DISCLAIMERS.-Nothing in this Act shall be construed as-

(1) repealing, superseding, or modifying any provision of Federal law other
than those specified in subsection (b);

(2) repealing, superseding, or modifying any right, privilege, or immunity
granted, reserved, or established pursuant to treaty, statute, or executive order
pertaining to any Indian tribe, band, or community; or

(3) enlarging or diminishing the authority of any State or Indian tribe to
regulate the activities of persons within Indian reservations.

(d) HUMANE SHIPMENT.-Subsection 42(c) of title 18, United States Code, is amend.
ed by striking "Secretary of the Treasury" and inserting in lieu thereof "Secretary
of the Interior within one hundred and eighty days of the enactment of the Lacey
Act Amendments of 1981"

(e) REWARD.-Subsection 11(d) of the Endangered Species Act of 1973 (16 U.S.C.
1540) is amended to read as follows:

"(d) REWARD.-The Secretary or the Secretary of the Treasury shall pay a reward
from sums received as penalties, fines, or forfeitures of property for any violation of
this Act or any regulation issued hereunder to any person who furnishes informa-
tion which leads to an arrest, a criminal conviction, civil penalty assessment, or
forfeiture of property for any violation of this Act or any regulation issued hereun-
der. The amount of the reward, if any, is to be designated by the Secretary or the
Secretary of the Treasury, as appropriate. Any officer or employee of the United
States or any State or local government who furnishes information or renders
service in the performance of his official duties is ineligible for payment under this
subsection."

(0 The amendment specified in subsection 9(e) of this Act shall take effect begin-
ning in fiscal year 1983.
(g) The Secretary of the Interior is authorized to pay from agency appropriations

the travel expense of newly appointed special agents of the United States Fish and
Wildlife Service and the transportation expense of household goods and personal
effects from place of residence at time of selection to first duty station to the extent
authorized by section 5724 of title 5 for all such special agents appointed after
January 1, 1977.

(h) The Secretary shall identify the funds utilized to enforce this Act and any
regulations thereto as a specific appropriations item in the Department of the
Interior appropriations budget proposal to the Congress.

LEGISLATIVE HISTORY

On October 16, 1979, the Chairman of the Merchant Marine and
Fisheries Committee and three other Members introduced H.R.
5604, a proposal drafted by the Carter Administration to revise the
Lacey and Black Bass Acts. The Subcommittee on Fisheries and
Wildlife Conservation and the Environment held hearings on the
legislation on October 17, 1979, and March 13, 1980, and unani-
mously ordered it reported to the Full Committee with an amend-
ment on June 4, 1980. The Merchant Marine and Fisheries Com-
mittee ordered H.R. 5604 reported to the House with amendments
on June 12, 1980, by voice vote. On July 28, the bill passed the
House under Suspension of the Rules but failed to receive final
Senate action before the end of the 96th Congress.
H.R. 1638, a bill virtually identical to H.R. 5604 as it passed the

House during the 96th Congress, was introduced by Mr. Breaux
and Mr. Forsythe on February 4, 1981. The Subcommittee on Fish-
eries and Wildlife Conservation and the Environment held hear-
ings on the legislation March 18, 1981, and received testimony from
the Departments of the Interior, Commerce and Justice and repre-
sentatives of the fishing industry, the environmental community,
and the pet industry, state fish and game agencies, and hunting
organizations. After giving careful consideration to the views ex-
pressed during the hearing, on June 11, 1981, the Subcommittee



reported H.R. 1638 to the Full Committee with an amendment by
voice vote. On September 22, 1981, the Committee on Merchant
Marine and Fisheries ordered H.R. 1638 reported to the House with
an amendment.

BACKGROUND AND NEED FOR THE LEGISLATION

A massive illegal trade in fish and wildlife, their parts and
products, and wild plants has been uncovered through ongoing
investigations by the Department of Justice, the Fish and Wildlife
Service, the Customs Service and the Department of Agriculture
and Commerce. The serious consequences of such trade may in-
clude the introduction of exotic diseases which threaten the agri-
culture and pet industries, the creation of new markets for the
thousands of species taken in violation of state, Federal or foreign
laws, and the ultimate threat to the survival of the species itself.
The purpose of H.R. 1638 is to provide more effective enforcement
tools to the wildlife agencies of the state and the Federal Govern-
ment to control this trade.

Currently, wildlife trade is subject to the customs laws, the Lacey
and Black Bass Acts and a number of other Federal wildlife laws
such as the Endangered Species Act, the Marine Mammal Protec-
tion Act, and the Migratory Bird Treaty Act. The Lacey and Black
Bass Acts, however, are in many ways our most important wildlife
laws since they affect the thousands of species subject to state and
foreign laws. Enforcing these laws and controlling illegal interstate
and foreign commerce in fish and wildlife is important both to
ensure that endangered species are not further threatened with
extinction and to encourage the management of healthy fish and
wildlife populations for hunting, fishing and other recreational
purposes.

Congressman John F. Lacey of Iowa offered the original Lacey
Act of 1900 in order to destroy the market of the "pothunter".
Individual states were not able to protect their wildlife species
because of the interstate traffic in wild meats and wildlife products
and the fact that the state laws did not extend to neighboring
states. The original Act did just that and was expanded in 1935 to
include foreign commerce as well because of the concern over the
illegal marketing of wildlife from other countries.

The Black Bass Act of 1926 was based on the same philosophy as
the Lacey Act. It provided Federal sanctions for the illegal inter-
state transportation of black bass taken, purchased, sold or pos-
sessed in violation of state law. The Black Act was subsequently
expanded to cover all species of fish, and in 1969, was amended to
encompass foreign commerce in fish taken, bought, sold or pos-
sessed in violation of foreign law.

Although the Lacey Act has proven to be an effective tool in the
past, the Act lost it effectiveness as world commerce in wildlife
increased to become an enormous business. For example, in 1980,
importations into the United States amounted to over 38,000 ship-
ments of wildlife. These included 31 million individual raw wildlife
parts (feathers, fur, teeth, etc.), 610,980 live birds, 706,130 live
reptiles and amphibians, 57,242 game trophies, 100 million tropical
fish, and 46.4 million individual products manufactured from wild-
life. In addition, another 945 tons of raw and manufactured goods
from wildlife which were imported cannot be placed in the forego-
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ing categories because the tonnage is comprised of such things as
sea shells, scrap fur, scrap leather, etc. The declared value of
imported shipments exceeded $330 million, but their domestic
retail value was many times greater. The value of wildlife exported
from the United States totaled nearly $150 million in 1980. It
should be noted that these figures include only declared and docu-
mented shipments which are ostensibly legal. Smuggled wildlife, of
course, is not declared and, therefore, is not included in these
figures.

The following charts illustrate the level of declared wildlife im-
ports into the United States:
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Illegal wildlife trade raises a particular problem for the pet and
poultry industries because of virulent diseases transported by ille-
gally imported birds. Smuggled birds are, of course, not subjected
to the rigid quarantine restrictions imposed by the Department of
Agriculture on all imported birds. One outbreak of Newcastle dis-
ease in 1980 resulted in the destruction of over 30,000 pet birds in
45 states at a cost to the Federal Government of over $1 million.
Another outbreak in 1979 resulted in the destruction of 14,000 pet
birds at a cost of $2 million. These birds represented the legal trade
of numerous legitimate wildlife dealers. In addition to the ship-
ments which led to the Newcastle outbreaks in the pet industry,
wildlife enforcement officials seized numerous shipments of birds
infected with the disease. A Department of Agriculture study in
1975 estimated that the establishment of Newcastle disease in this
country would cost the Federal Government over $250 million (in
1975 dollars ) each year.

According to the Fish and Wildlife Service, the exact extent of
illegal wildlife is unknown, but based on actual seizures and intelli-
gence, they believe it may run as high as 10 to 25 percent of the
total wildlife shipments, depending on the species involved. Many
of the wildlife criminals are highly organized and often deal also in
narcotics, stolen property, weapons, and other illegal and highly
profitable activities. Besides the large volume of illegal imports,
there is an even larger percentage of illegal exports from the
United States because there is no effective export control system.

The profit margin on illegal wildlife activities is generally more
than 100 percent and often much higher. Each person in the mar-
keting chain from the poacher through various middlemen, bro-
kers, dealers and retailers at least double their investment. As
more and more animals become threatened with extinction, both
the price of such species and illegal profits from such activities are
driven up. Currently, a handbag made from crocodile leather sells
for between $400 and $1,200 in Europe, rhino horn aphrodisiac sells
for over $600 an ounce in the Far East, and the hyacinth macaw (a
beautiful purple parrot) sells for $8,000 in the United States. Ac-
cording to the Fish and Wildlife Service, total illegal profits involv-
ing U.S. citizens probably run into tens of millions of dollars each
year and, thus, profits are just too great to be deterred by the
current penalty structure of the Lacey Act. The Justice Depart-
ment estimates the value of illegal wildlife trade to be $50 million
to $100 million or more each year.

The existing Lacey and Black Bass Acts no longer provide an
effective deterrent to illegal trade in fish and wildlife. Simply
stated, the penalties provided in these Acts are too low since the
profits from the illegal activity are so high. Under the Lacey Act,
the maximum penalty for a criminal conviction is now only a
misdemeanor with a possible sentence of $10,000 and one year in
jail. Judges rarely, if ever, hand down the maximum sentence and
U.S. Attorneys naturally give priority to felony cases because they
feel the amount of the penalty is indicative of the priority that
Congress has placed on the offense.

The criminal culpability standards of the Lacey Act have also
hindered effective enforcement of state and foreign wildlife laws.
The current Lacey Act provides a criminal penalty for knowing



and willful violations of the statute. Most courts have interpreted
this provision to require evidence that the defendant had specific
knowledge that he violated the Lacey Act in addition to specific
knowledge of the state or foreign wildlife law alleged to have been
violated. It is nearly impossible to prosecute violations under these
standards. Modern wildlife laws only require the government to
prove the person knew he was violating a state or foreign law. H.R.
1638 would change the standard in the Lacey Act to conform with
the standard in other wildlife statutes. The bill would remove the
requirement of proving knowledge of the Lacey Act, but maintain
that of proving knowledge of foreign, state or Federal law.

The Black Bass Act, which is designed to regulate interstate and
foreign commerce in illegally taken fish, provides penalties for
violations amounting to a maximum fine of $200, three months
imprisonment, or both, and exempts fish farming operations from
the Act. The illegal traffic in fish has become an increasing prob-
lem similar to the problems created by traffic in wildlife. Hundreds
of tons of illegal fish flow from the Great Lakes and the Midwest to
markets in midwestern and eastern cities. Hundreds, and perhaps
thousands, of tons of illegal salmon move from western rivers to
cities clear across the country and to Japan. With salmon retailing
at about $6 a pound, tremendous illegal profits are involved. The
$200 fine provided for under the Act is not providing a deterrent to
those violators who can net $100,000 per year by trafficking illegal-
ly caught salmon using a pickup truck.

Another problem with the Black Bass Act is that it applies only
to fish involved in violations of the law of the state of origin. An
example of this problem is that California and certain other states
strongly object to shipments into their jurisdiction of live white
amur carp from Arkansas. These states have no remedy against
the shipper who is outside their jurisdiction, and the Federal Gov-
ernment has no authority under present law to intervene and
assist in the enforcement of the state statutes. H.R. 1638 would
change the provisions of existing law so they will apply to all state
laws, not just those of the state of origin.

Both the existing Lacey and Black Bass Acts contain rigid mark-
ing requirements governing any package or container of fish or
wildlife in interstate or foreign commerce. These Acts require that
such containers or packages be clearly marked with the name and
number of each species, and the name and address of the shipper
and consignee. Several problems have developed as a result of this
language. One is the potential for theft of valuable furs or other
merchandise. Another is the impracticality of marking the kinds
and numbers of fish and wildlife on the outside of a shipment
which may contain over a hundred species (tropical fish, for exam-
ple) when a packing list or invoice could suffice. Also, in the
commercial fish business a shipment may contain numerous pack-
ages and containers. Present laws, if strictly enforced, would con-
flict with current industry practices. For these reasons it is neces-
sary to change the present provisions and provide more flexibility
in the marking requirements.

It has become more and more necessary to extend the protection
of the Lacey Act to species of wildlife not now covered by the Act.
The Federal Government encourages states and foreign govern-



ments to protect a broad variety of species and the Federal legal
mechanism s should be supportive of those governments. For exam-
ple, current Federal law may not cover interstate and foreign
commerce in coral, even though coral is protected by some states
and foreign governments. Also, neither fish roe nor migratory birds
are covered by current law. In 1969, coverage of migratory birds
was removed from the Lacey Act because of the penalty provisions
already contained in the Migratory Bird Act. However, the Act has
not been a deterrent to violators involved in taking massive num-
bers of migratory birds for unlawful commercial activities. H.R.
1638 would' extend the protection of the Lacey Act to those species
of fish and wildlife not presently covered by law.

Although data on collecting and trade in wild plants is not very
extensive, preliminary information indicates this trade is large and
damaging. As plant collectors become more sophisticated, their
tastes turn to the more rare and difficult to grow plants such as
cacti, epiphytic and terrestrial orchids, and insectivorous plants.
This is resulting in the depletion and, in some cases, extinction of
numerous species of plants. For example, in the Fall of 1979, the
U.S. Fish and Wildlife Service listed 21 types of cacti as endan-
gered or threatened. Overcollecting by private hobbyists and com-
mercial dealers was indentified as an important cause of endanger-
ment for all these cacti.

Many plant species suffer severe depletion despite protective
state legislation, as many private and commercial collectors do not
respect existing legal restrictions on removing wild plants. The risk
of being caught is low and the lack of controls over interstate and
foreign commerce encourages such illegal collecting. Also, present
laws to protect plants are very limited in their scope. The Endan-
gered Species Act prohibits interstate and foreign commerce and
the importation and exportation of plants listed as endangered or
threatened, but its effectiveness is limited by lack of a prohibition
on "taking" of protected species. The Act cannot control the har-
vest and sale of more plentiful species in order to prevent their
depletion.

Although a growing number of states have adopted legislation to
protect their plant resources, unfortunately even the best laws and
vigorous state enforcement have proved inadequate to control the
collection of valuable species-particularly when the major mar-
kets are beyond the jurisdiction of the state. A state is hampered
by the practical and legal inability to control trade in the plant
specimens once they are outside the state's boundaries.

Mr. Richard Countryman, Division Director of the Arizona Com-
mission of Agriculture and Horticulture, highlighted the magni-
tude of the plant problem in Arizona when he testified before the
Subcommittee on March 13, 1980. He stated that, although the
State of Arizona has had a plant protection law since 1929, there
were only 6 full-time investigators enforcing the law on about
90,000 square miles of land. Mr. Countryman stressed that the
harvesting of plants has become big business. About $1.8 million
worth of plants are taken legally under Arizona's permit syste.
and they estimate that another one-third to one-half that volume is
taken illegally. The witness also pointed out that interstate traffic
of plants, over which they have no control, is increasing because



the major markets outside the State of Arizona offer double (and
sometimes triple or quadruple) the price offered within the State.
Mr. Countryman testified in support of including plants under the
provisions of the Lacey Act in order to assist the State in control-
ling interstate and foreign commerce in its native plant species.

A number of other states and the International Association of
State Fish and Wildlife Agencies also communicated their support
for including plants within the Lacey Act and providing Federal
enforcement assistance to the states that are attempting to con-
serve these valuable natural resources.

Resource management responsibilities of Indian tribes on Indian
tribal lands indicate the need to expand the application of the
current law to fish and wildlife taken in violation of Indian tribal
laws or regulations. Any such changes would not constitute a
broadening of their authority under the Act but would merely
allow support for the full range of laws that protect wildlife.

For the above reasons, it is necessary to revise and update the
existing Lacey and Black Bass Acts in order to provide for more
effective enforcement of state, Federal, foreign and Indian tribal
fish and wildlife conservation laws. H.R. 1638 would correct the
present insufficiencies in both Acts as well as combine them into
one statute to simplify administration and enforcement and pro-
mote public understanding.

SECTION-BY-SECTION ANALYSIS

There follows a section-by-section analysis of H.R. 1638 accompa-
nied, where appropriate, by additional discussion.

Section 1. Short title
The short title of this Act is the "Lacey Act Amendments of

1981". The longer and more descriptive title is "A Bill to provide
for the control of illegally taken fish and wildlife."

Section 2. Definitions
"Fish and Wildlife" is defined broadly in Section 2(a) to comprise

all wild animals whether alive or dead, including mammals, birds,
reptiles, amphibians, fish, mollusks, crustaceans, arthropods, coe-
lenterates or other invertebrates, and also any part, product, egg,
or offspring thereof. The definition includes all these animals
whether they were bred, hatched, or born in the wild or in captiv-
ity. The definition also clarifies that migratory birds, coral, and
fish roe are protected under the Act. Like the current Black Bass
Act, the term "fish" in this definition includes all species of fish,
including the tropical fish used in aquariums.

"Import" is defined in Section 2(b) to conform to the definition
used in the Endangered Species Act. This definition is necessary to
prohibit illegal commerce in fish and wildlife that involves the
attempted transshipment of the fish or wildlife through any place
subject to United States jurisdiction, as well as an actual landing,
bringing into, or introduction into any place subject to United
States jurisdiction. As used in this Act and the Endangered Species
Act, the term "import" is not limited to activities constituting an
importation within the meaning of the customs laws of the United
States. Violations of wildlife laws are often committed and discov-



ered when the wildlife, such as a live bird, is brought into the
country. However, "importation" within the meaning of the cus-
toms laws of the United States does not occur until the bird has
undergone a 30-day quarantine period and has been formally
cleared for entry by the Customs Service. Enforcement of this Act
should not have to be delayed until a formal entry and clearance
has occurred.

Section 2(c) defines the term "Indian tribal law" to mean any
regulation of, or any other rule of conduct enforceable b , any
Indian tribe, but only to the extent that the regulation or iule
applies within Indian country as defined in section 1151 of Title 18,
United States Code. This definition was added by the Committee to
clarify that Indian tribal laws are subsumed within the coverage of
the Lacey Act only to the extent that they cover laws or regula-
tions within Indian reservations or other Indian lands included
within the definition of Indian country. The Committee notes that
the extent to which an Indian tribe may restrict or regulate the
conduct of non-members within their boundaries is not fully de-
fined, although it is clear that Indian tribes do possess some regula-
tory authority over non-members within the boundaries of their
reservations (see Montana v. U.S., 101 S. Ct. 1245). The Committee
also notes that in some instances states and Indian tribes have
entered into agreements in which the states have undertaken to
enforce tribal ordinances applicable to non-members of the tribe
and that, where specified by Congress, tribal regulations can be
enforced by Federal courts. Thus, "Indian tribal law" as used in
this Act would encompass any tribal law or regulation which is
applicable to any person within the boundaries of the reservation
and which is enforceable by the tribe or by any Federal or state
government instrumentality. Tribal laws or regulations which
apply to off-reservation areas, or to reservation areas that are not
recognized as such, would not be subsumed within the coverage of
the Lacey Act.

The terms "law," "treaty," "regulation," and "Indian tribal law"
refer to laws, treaties, regulations, or Indian tribal laws relating to
referring to fish or wildlife or plants, including but not limited to
those regarding taking, importing, exporting, transporting, selling,
receiving, acquiring, purchasing, possessing, marking, labeling, or
tagging fish or wildlife or plants. The Act's reference to "any law,
treaty or regulation" is not intended to include laws, treaties or
regulations that are plainly and solely revenue laws with no specif-
ic reference to wildlife. In United States v. Molt, 599 F. 2d 1217 (3rd
Cir. 1979), the term law or regulations in the current Lacey Act
was interpreted to refer to "laws and regulations designed and
intended for the protection of wildlife." The wording of this inter-
pretation is too restrictive. For example, under a narrow reading of
the Molt decision it might be argued that a State's hunting license
law which is revenue-producing is not covered by the Lacey Act.
However, such a law clearly does relate to wildlife and it is the
Committee's intent that it be covered by the Act. Laws that are
public safety laws, such as a law prohibiting the discharge of a
firearm across a public road, are not covered by the Act. Violation
of such a law in the course of taking wildlife in an otherwise lawful
manner would not constitute a violation of this Act. By way of



contrast, laws and regulations such as federal quarantine laws are
covered by the Act. Despite the public health and safety aspects of
those laws, the relation to wildlife is clear and such laws are
within the scope of the Act.

"Person" is defined in Section 2(e) to include any individual,
partnership, association, corporation, trust, or any officer, employ-
ee, agent, department, or instrumentality of the Federal Govern-
ment or any State or political subdivision thereof, or any other
entity subject to the jurisdiction of the United States.

Section 2(f) defines the terms "plant" and "plants" to mean any
wild member of the plant kingdom, including roots, seeds, and
other parts thereof, which is indigenous to any State and which is
either (A) listed on an Appendix to the Convention on Internation-
al Trade in Endangered Species of Wild Fauna and Flora (CITES),
or (B) listed pursuant to any State law that provides for the conser-
vation of species threatened with extinction. This definition specifi-
cally excludes common food crops and cultivars even if they are
either listed on a CITES Appendix or listed pursuant to a State
endangered species law. Under the definition, a plant would re-
ceive the coverage and protection of the Lacey Act only if it is (1)
indigenous to any State and (2) either listed on a CITES Appendix
or listed pursuant to a State endangered species law. This defini-
tion insures that the provisions of the Lacey Act will only be
applied to those plants that have already been recognized either by
the CITES or by a State law as deserving of special conservation
efforts.

The inclusion of plants under the provisions of the Act is not
intended to impose new legal or administrative burdens on nurser-
ies, florists or plant dealers. Rather it is intended to improve the
effectiveness of certain existing laws by cracking down on those
who blatantly violate State laws designed to conserve plants threat-
ened with extinction.

"Secretary" is defined in Section 2(g) to mean either the Secre-
tary of the Interior or the Secretary of Commerce, depending on
the program responsibilities of each Secretary under Reorganiza-
tion Plan No. 4 of 1970, 84 Stat. 2090, except that with respect to
the provisions of the Lacey Act which pertain to the importation or
exportation of plants, the term means the Secretary of Agriculture.

"State" is defined in Section 2(h) to mean any of the several
States, the District of Columbia, the Commonwealth of Puerto Rico,
the Virgin Islands, Guam, Northern Mariana Islands, American
Samoa, and any other territory, commonwealth, or possession of
the United States.

"Taken" is defined in Section 2(i) to mean captured, killed, or
collected.

"Transport" is broadly defined in Section 2(j) to include every
conceivable way in which a person can move, convey, carry, or
ship, or deliver or receive for the purpose of movement, convey-
ance, carriage, or shipment.
Section 3. Prohibited acts

Subsections (a) and (b) of Section 3 describe any conduct which is
unlawful under the Act.



Subsection (a) applies to all offenses under the Act other than
marking offenses, which are addressed in Subsection (b).

Subsection (a)(1) provides that it is unlawful for any person to
import, export, transport, sell, receive, acquire, or purchase any
fish or wildlife or plant taken or possessed in violation of any law,
treaty, or regulation of the United States, or in violation of any
Indian tribal law.

The Committee is aware that marine mammals are sometimes
taken incidentally in the course of marine commercial fishing oper-
ations. Existing Federal law provides a comprehensive scheme for
the regulation of such taking. Regulations issued under the Marine
Mammal Protection Act provide in exacting detail the number and
kind of animals that may be taken incidentally in the course of
commercial fishing operations and the methods of such taking. The
Act also provides stringent enforcement provisions, including
permit revocations, fines and penalties, imprisonment, and seizure
and forfeiture of cargo and equipment. In view of the foregoing, the
Committee does not intend that the Lacey Act of 1981 should be
applied to create a risk of penalties with respect to transportation
and other activities involving marine mammals taken incidentally
in the course of commercial fishing operations in addition to those
provided in the Marine Mammal Protection Act of 1972.

Shipment, transportation, sale, possession and other activities
involving marine fish managed by a fishery management plan
under the Fishery Conservation and Management Act are subject
to regulation under Section 307 of the Fishery Conservation and
Management Act. It is the Committee's intent that a civil penalty
assessment or criminal prosecution under the Lacey Act amend-
ments shall not be appropriate or in order when a similar enforce-
ment action has been taken under Sections 308 or 309 of the
Fishery Conservation and Management Act for the same violation.
The Lacey Act amendments are intended to be used only as a
complement to Section 307 of the Fishery Conservation and Man-
agement Act and not as a duplicative enforcement mechanism.

Section 3(a)(2) provides that it is unlawful for any person to
import, export, transport, sell, receive, acquire, or purchase in in-
terstate or foreign commerce (A) any fish or wildlife taken, pos-
sessed, transported, or sold in violation of any law or regulation of
any State or in violation of any foreign law, or (B) any plant taken,
possessed, transported, or sold in violation of any law or regulation
of any State. It is intended that this provision apply to fish or
wildlife or plants introduced into any State or foreign country in
violation of its laws as well as to fish or wildlife or plants removed
from a State or foreign country in contravention of its laws.

The singular and plural forms of "fish", "wildlife" and "plants"
are used interchangeably throughout the Act. Use of the plural
form in Sections 4 and 5 does not limit application of these Sec-
tions to violations involving more than one specimen of fish, wild-
life or plant,

Section 3(a)(3) provides that it is unlawful for any person within
the special maritime and territorial jurisdiction of the United
States to possess any fish or wildlife taken, possessed, transported,
or sold in violation of any State, tribal or foreign law. This para-
graph also provides that it is unlawful to possess any plant taken,



possessed, transported, or sold in violation of any State law. ir
U.S.C. 7 defines the special maritime and territorial jurisdiction to
include the high seas and any other waters within the admiralty
and maritime jurisdiction of the United States and not of the
jurisdiction of any particular State, and any vessel belonging to the
United States or any citizen thereof, when such vessel is within the
admiralty and maritime jurisdiction of the United States and out
of the jurisdiction of any particular State. The definition also in-
cludes any vessel licensed or enrolled under the laws of the United
States, and being on a voyage upon the waters of any of the Great
Lakes or any of the waters connecting the Great Lakes, or upon
the St. Lawrence River.

Section 3(a)(4) provides that it is unlawful for any person who
has imported, exported, transported, sold, purchased or received
any fish, wildlife, or plant imported from any foreign country or
transported in interstate or foreign commerce to make or submit
any false record, account, label or identification thereof. This of-
fense is to be distinguished from violations of the marking and
labeling regulations which are covered in Subsection (b).

Section 3(a)(5) provides that it is unlawful to attempt to commit
any offense defined in this section. This includes all forms of at-
tempt. Section 3(a)(5) does not include language on solicitation or
causation as such provisions would be unnecessarily repetitious of
18 U.S.C. 2(b).

Marking offenses.-Section 3(b) provides that it is unlawful for
any person to import, export, or transport in interstate commerce
any container or package containing any fish or wildlife unless the
container or package has previously been plainly marked, labeled,
or tagged in accordance with the regulations issued pursuant to
section 7(a)(2). Section 7(a)(2) requires the Secretaries of the Interi-
or and Commerce to jointly promulgate regulations governing the
marking and labeling of such containers or packages in interstate
commerce, and to take into consideration existig commercial prac-
tices in the promulgation of these regulations.

The Committee recognizes that the marking and labeling re-
quirements of the existing Black Bass and Lacey Acts have im-
posed unnecessary burdens on the commercial seafood industry,
and intends that the marking requirements under this Section and
the regulations under Section 7(a)(2) will be more consonant with
the industry's current commercial practices. In particular, the
Committee believes that marking requirements under this Section
should not be applicable to seafood products contained in consumer
packages. Where appropriate under the statute, it will be sufficient
for the responsible party to provide commercial bills of lading
containing the common name of the species in transit together
with the bulk weight of the shipment. The Committee notes that
the marking and labeling regulations are primarily intended as a
regulatory tool to assist in the identification of imported, exported,
or transported fish and wildlife. Because the marking regulations
are intended to provide a regulatory tool, the penalty for simple,
unintentional clerical violations of the regulations should be limit-
ed. Accordingly, Section 4(a)(2) limits penalties for violations under
this Section to a maximum fine of not more than $250.



A common problem in the international wildlife trade is that a
shipment of endangered birds is likely to be labeled as "machine
parts" or as a species that is not endangered in order to evade Fish
and Wildlife Service scrutiny. The Committee does not intend that
such mislabeling be subject to either the Section 4(a)(2) or the
Section 4(d) limitation on penalties. As a violation of Section 3(a)(4),
such mislabeling should not be treated as a mere marking offense.

Section 4. Penalties and sanctions

Civil penalties. -Section 4(a) provides that the Secretary may
assess a civil penalty for any violation of the Act (other than a
marking offense) or any regulation issued thereunder if the evi-
dence establishes that a person in the exercise of due care should
have known that the fish, wildlife or plants had been taken, pos-
sessed, transported or sold in violation of an underlying law, treaty
or regulation. This Act would increase the maximum civil penalty
under the existing Lacey Act for failure to exercise due care in
importing, exporting, transporting, selling, receiving, acquiring, or
purchasing fish, wildlife, or plants or engaging in any other con-
duct in violation of the Act. The existinbg maximum civil penalty
in the Lacey Act is $5,000. The Lacey Act Amendments of 1981
would increase this penalty to $10,000.

A relatively minor violation, such as one that does not involve
any commercial activity, importation, exportation, or wildlife with
a market value in excess of $350, would not necessarily subject the
alleged violator to a maximum civil penalty of $10,000. In those
instances, the civil penalty may not exceed the maximum penalty
provided for in the underlying law, or $10,000, whichever is less.
Thus, if a state law provides for a maximum civil penalty of $450
for the illegal taking of ducks and the market value of the duck or
ducks involved in a violation of this Act does not exceed $350, the
maximum civil penalty under this Act for the illegal interstate
transportation of said duck or ducks would be $450. Violation of
the marking and labeling regulations would entail a maximum
civil penalty of $250. Each prohibited transaction constitutes a
separate violation and each violation constitutes a separate offense.

The Committee recognizes that some state laws contain penalty
structures that are too low to be effective deterrents to the lucra-
tive illegal trade in fish, wildlife or plants. For most serious viola-
tions, the limitation on the civil penalty will not apply and thus
will not create a problem. The violations that will be subject to the
limitation, although not as serious as some, are still considered to
be serious violations that can only be countered with strong disin-
centives. The Committee believes it is incumbent upon state legisla-
tures to review and strengthen their fish and wildlife laws in such
a way as to provide for effective penalties and enforcement.

Section 4(a)(6) requires the Secretary, in determining the amount
of any civil penalty, to take into account the nature, circumstances,
extent and gravity of the prohibited act committed, and with re-
spect to the violator, the degree of culpability, ability to pay, and
such other matters as justice may require. This provision is in
response to concerns over the administrative penalties for violating
the Act being administered in an equitable manner.



Powerful tools are needed to combat and control the massive
illegal trade in wildlife which threatens the survival of numerous
species, threatens the welfare of our agricultural and pet indus-
tries, and imposes untold costs upon the American taxpayers. The
civil penalty provisions are included with the understanding that
they will not be administered to penalize innocent purchasers or
consumers, but rather with the clear intent that they will be
applied fairly and in an equitable and nonabusive manner. For
example, while automatic exclusion from liability when one volun-
tarily reports a violation is not advisable, in certain cases it may be
inappropriate to penalize an individual when he voluntarily re-
ports a technical violation such as receipt of several more species
than appear on an export document.

Due care standards have been developed by our legal system over
hundreds of years. Briefly stated, due care means that degree of
care which a reasonably prudent person would exercise under the
same or similar circumstances. As a result, it is applied differently
to different categories of persons with varying degrees of knowl-
edge and responsibility. For example, zoo curators, as professionals,
are expected to apply their knowledge to each purchase or wildlife.
If they know that a reptile is Australian and that Australia does
not allow export of that reptile without special permits, they would
fail to exercise due care unless they checked for those permits. On
the other hand, the airline company which shipped the reptile
might not have the expertise to know that Australia does not
normally allow that particular reptile to be exported. However, if
an airline is notified of the problem and still transships the reptile,
then it would probably fail to pass the due care test.

It is important to remember that a person can exercise due care
without knowing for certain whether, for example, a particular
importation is legal. Due care simply requires that a person facing
a particular set of circumstances undertake certain steps which a
reasonable would take to do his best to insure that hen-is not
violating the law.

No penalty may be assessed without notice and an opportunity
for a hearing. Sections 4(b) and (c) describe the process for hearings
on, and court review of, penalty assessments. In providing for de
novo review by a district court of alleged violations and civil penal-
ty assessments, the Committee does not intend to require a de novo
presentation of the evidence. A decision as to whether review will
be based upon the administrative record or will be based upon a
partial or complete re-presentation of the evidence in district court
is within the discretion of the district court judge. For example, it
may not be necessary for the parties to re-present live testimony of
a foreign witness if the district court judge is satisfied that the
administrative record adequately reflects the substance of such
testimony. Such decisions should be made on a case-by-case basis.

Criminal penalties.-Section 4(d) distinguishes criminal viola-
tions of the Act that warrant a felony punishment scheme from
those that do not on the basis of the nature of the activity involved.
The culpability standard is also used to differentiate felonies from
misdemeanors.

Section 4(d)(1) provides that knowing violations of the Act-viola-
tions that are committed by engaging in volitional conduct-are



felonies if the alleged violator knew that the fish, wildlife, or plant
involved had been taken, possessed, transported or sold in violation
of any underlying law, treaty, or regulation and the violation of
the Act involved (1) an unlawful importation or exportation, or (2)
an unlawful commercial activity.

Therefore, to establish, for example, a criminal violation of Sec-
tion 3(b) of the Act which prohibits the importation of an animal
taken in violation of a foreign law, it would be necessary for the
Government to prove that:

(i) The animal was taken in a foreign country;
(2) The foreign country forbids the taking of that animal;
(3) The defendant knew the foreign country forbids the

taking of that animal; and
(4) The defendant imported that animal into the United

States.
Thus, the Act's criminal culpability requirement assures that inno-
cent violators of the Act will not be criminally prosecuted.

It will not be necessary for the Government to prove that the
alleged violator knew of the existance of the Lacey Act itself. It
will be sufficient to prove that he knew of the illegal nature of the
fish, wildlife or plants involved in the offense. For example Section
3 of the Act prohibits the importation of wildlife taken in violation
of foreign law. However, rarely, if ever, is the importer the same
individual who has illegally taken the wildlife in violation of the
foreign law. Nevertheless, if the importer proceeds to import the
wildlife with knowledge of the prior illegal taking, he is as culpable
as the "taker" and has violated this Act. Upon proof of his knowl-
edge of the illegal nature of the taker's conduct, that is, that the
wildlife had been taken in violation of foreign law, and proof of
importation, the importer will be subject to the felony penalty
scheme as set forth in Section 4(d)(1).

Providing for a felony penalty scheme for unlawful importations
of wildlife is consistent with existing customs law. Even if this Act
provided only a misdemeanor penalty for the unlawful importation
of wildlife, such importations would be felonies under the customs
law which prohibits knowing importations "contrary to law" (see
18 U.S.C. 545). By specifying in this Act that such importations are
felonies, notice is given to all wildlife importers who are unaware
of the fact that the customs felony law applies to their activities
and that their illegal activities may subject them to a felony pun-
ishment scheme.

While the Committee strongly recommends the utilization of the
felony penalty for large-scale violators and those who do so for
profit, it is definitely not the intent of the Committee that felony
prosecutions be brought against minor violators. Although the
Lacey Act Amendments of 1981 would technically make a border
crossing with one fish or bird over the maximum permitted by
foreign law a felony under the Lacey Act, it is not the Committee's
intent that any such minor violations, which are not a repetitive or
commercial nature, be so punished. In most of the cases, a simple
forfeiture would best serve the interests of justice and the intent of
this Act.

In addition to violations that threaten the integrity of our na-
tional borders, a felony punishment scheme is warranted for viola-



tions that involve commercial activity. Upon proof of the defend-
ant's knowledge of the illegal nature of the fish, wildlife or plants,
proof of commercial activity or intent, and proof of the fact that
the fish, wildlife or plants had a market value in excess of $350, a
felony conviction is prescribed. Inclusion of a market value test is
useful to distinguish small-scale commercial activity that may not
warrant a felony penalty, such as the sale of one illegally taken
duck, from commercial activity that does warrant such a penalty,
such as the sale of a large volume of wildlife or wildlife products.

The "commercial activity" portion of Section 4(d)(1) does not
encompass the dealings of a hunter with his taxidermist. Such
dealings clearly do not constitute a sale or purchase of wildlife.
Similarly, the dealings of a hunter with his travel agent or an
airlines to arrange a trip for the acquisition of wildlife clearly does
not constitute a sale or purchase of wildlife. However, a commer-
cial arrangement whereby a professional guide offers his services
to illegally obtain wildlife is, in effect, an offer to sell wildlife.
When such an offer is made with the requisite knowledge of the
illegal nature of the act, Section 4(d)(1) will apply. As with Section
4(d)(2), the Act's criminal culpability requirement ensures that in-
nocent violators of the Act will not be subject to criminal penalties.

Section 4(d)(2) provides a misdemeanor penalty scheme for crimi-
nal cases that are not subject to Section 4(d)(1). The penalty of up
to one year imprisonment and/or a $10,000 fine is the same as
found in the existing Lacey Act.

As with the felony provision, it will not be necessary for the
Government to prove that the alleged violator knew of the exist-
ence of the Lacey Act itself. Like most criminal laws, Section 4(d)(2)
is a general intent statute. Prosecutions under such laws do not
require the Government to prove that the defendant knew his
activity was unlawful. Proof of a volitional act is sufficient. For
example, prosecutions for possession of heroin merely require proof
of possession of heroin and proof that the defendant knew he
possessed it. Knowledge of the law and of the illegal nature of the
item are not required.

However, as a simple general intent statute, the Lacey Act
Amendments of 1981 would contain too much potential for abuse
and indiscriminate enforcement efforts. Individuals who do not
know and who could not be expected to know the illegal nature of
the fish, wildlife or plants would not be subject to prosecution if
they innocently obtained an illegal specimen and knowingly trans-
ported it in interstate commerce. Therefore, in addition to proof of
a volitional act, Section 4(d)(2) requires proof that the defendant in
the exercise of due care should have known that the fish, wildlife,
or plants were taken, possessed, transported, or sold in violation of
any underlying law, treaty or regulation. The "due care" standard
is discussed and explained above in the section on Civil Penalties.

Even under this standard, circumstances can arise in which im-
position of the maximum penalty provided for a misdemeanor vio-
lation would be excessive. This is particularly true of minor viola-
tions in cases involving fish or migratory birds, where existing
penalties for non-commercial violations are significantly increased.
Under the penalty structure provided in the Lacey Act Amend-
ments of 1981, a person taking one duck or dove over the limit, or



one fish that is too small or over the limit, and transporting it
across a state line, would be potentially subject to a fine of up to
$10,000 and/or up to a year in jail.

It is the Committee's firm intent that in cases involving such
minor violations, where not accompanied by any indications of
repetitive conduct or commercial activities, enforcement of the Act
should be guided by the provisions established in Section 4(a) for
minor violations. Although the Committee is not, at this time,
writing restrictions comparable to those in Section 4(a) into the
criminal penalty provisions of the bill, it should be very clear that
there is no intent to have these increased penalties applied to
relatively minor, non-commercial or non-repetitive violations by
sportsmen. The Committee will closely monitor the enforcement of
the Lacey Act, and will not hesitate to propose additional legisla-
tion to give statutory effect to the Committee's intent in the event
abuses do occur.

Section 4(e) authorizes the Secretary to suspend, modify, or
cancel any Federal hunting or fishing license, permit, or stamp
(other than a permit or license issued pursuant to the Fishery
Conservation and Management Act of 1976) issued to any person
convicted of a criminal violation of this Act.

Section 5. Forfeiture
Section 5(a)(1) provides that all fish, wildlife or plants involved in

any violation of the Act, other than violations of the marking
regulations, shall be subject to forfeiture to the United States.

Under the current Lacey Act, a violator does not have to forfeit
his illegal shipment unless the Government can prove that he
knowingly violated the Act or failed to exercise due care. The strict
liability forfeiture section of these amendments would allow the
protection of various species from harmful illegal trade by with-
drawing such illegal shipments from the marketplace, even when
the violation itself is inadvertent.

The separate reference to in rem actions in Section 6(b) is intend-
ed to make clear that forfeiture proceedings may be filed regard-
less of whether any civil penalty proceedings or criminal prosecu-
tion is brought.

The Act provides for forfeiture of the fish, wildlife and plants on
a strict liability basis because the merchandise is, in effect, contra-
band. The harshness of this provision is mitigated by Section 5(b)'s
incorporation of the customs forfeiture provisions, including the
remission and mitigation provisions. There will be instances where
the merchandise assumes contraband status as a result of a minor,
technical violation For example, as a result of an honest mistake,
an individual may not have all of the foreign documentation that is
required for importation of a non-endangered species. Following
seizure in this country, either before or after a decree of forfeiture
has been entered, the individual may provide the Secretary, or the
Attorney General, with reliable proof from the foreign country that
the shipment was in fact a legal shipment. in such a case, the
government has the discretion to remit our mitigate the forfeiture.
The Committee urges the Secretary and the Attorney General to
develop a policy regarding such remissions and mitigations that
affords the owners of property to forfeiture the opportunity to



prove their good faith or innocense and the fact that the merchan-
dise was legal, even if the importation was not technically in
compliance with the law.

Section 5(a)(2) provides that vessels, vehicles, aircraft and other
equipment used to aid in a criminal violation of the Lacey Act
Amendments of 1981 for which a felony conviction has been ob-
tained shall be subject to forfeiture to the United States if the
owner of such vessel, vehicle or equipment was at the time of the
alleged illegal act a consenting party or privy thereto or in the
exercise of due care should have known that his equipment would
be put to illegal use. This provision was included because of the
Committee's concern that forfeiture of items, other than the fish or
wildlife or plants involved in a violation of the Act, be limited to
serious commercial violations for which the owner of the property
had some responsibility.

The forfeiture of equipment, as derivative contraband, is based
upon different considerations and serves different purposes than
forfeiture of contraband wildlife. Forfeiture of equipment that has
been used-and may be used again-in violation of the Lacey Act
fosters the purpose of preventing further illicit use of the equip-
ment and by imposing an economic penalty, thereby rendering
illegal behavior unprofitable.

There will be occasions when this sanction is appropriate, but
the Committee believes that the Government should use its discre-
tion in using this authority to make sure that the remedy request-
ed fits the violation. The limitation of forfeitures of vessels and
other equipment under this provision to situations where the
owner of the equipment was at the time of the alleged illegal act a
consenting party parallels a similar provision in the customs laws
(see 19 U.S.C. 1594). Section 1594 of Title 19, however, is limited to
common carriers. This provision of the Lacey Act would apply to
vessels and vehicles, regardless of whether they qualify as a
common carrier.

Section 5(b) makes applicable the forfeiture provisions of the
customs laws (see generally, 19 U.S.C. 1594, 1602-1624). By incorpo-
rating the customs forfeiture provisions, the Act authorizes admin-
istrative forfeiture proceedings by the Secretary against property
having a value not greater than $10,000 (see 19 U.S.C. 1607-1610).
However, as is the case with similar incorporations under the
Eagle Protection, Airborne Hunting and Endangered Species Acts,
the fact that the Secretary is authorized to proceed administrative-
ly against property valued at $10,000 or less does not preclude the
alternative of filing a judicial forfeiture action against such proper-
ty in Federal District Court.

Section 5(c) provides that any person who is convicted or assessed
a civil penalty for a violation of the Act is liable for costs incurred
by the Government in storing, caring for, and maintaining any fish
or wildlife or plant seized in connection with the violation.

Section 6. Enforcement.
Section 6 provides Federal enforcement authority under the Act.

It provides authority for arrests, searches, and seizures in accord-
ance with the Fourth Amendment to the Constitution, and for the
execution and service of warrants, subpoenas, and other docu-



ments. It also provides that the Federal District Court shall have
jurisdiction over all actions arising under the Act, including judi-
cial forfeiture proceedings under Section 5.

The Committee inserted a limited exception to the warrantless
felony arrest authority. For most felony violations, there is authori-
ty to make an arrest without a warrant if the arresting officer has
reasonable grounds to believe that the person to be arrested has
committed or is committing such violation. Some violations of this
Act will involve violations of State hunting laws or regulations
that have historically been classified as misdemeanors. Neverthe-
less, depending upon the value of the wildlife and the nature of the
activity or the intent of the alleged violator, the violation may be a
felony violation of this Act. Unless the violation is being committed
in the presence of the arresting officer, however, the Committee
believes that an impartial magistrate should review the grounds
for the arrest in such cases prior to the arrest. Therefore, for
violations that (1) do not involve an importation or exportation, (2)
are not committed in the presence or view of the arresting officer,
and (3) are based upon the violation of a State law or regulation, a
warrant is required to make an arrest that does not involve exigent
circumstances. Warrantless arrests for violations that involve im-
ports or exports or that are based upon violations of foreign or
federal law or authorized to be made in accordance with the
Fourth Amendment of the Constitution notwithstanding this limit-
ed exception to the warrantless felony arrest authority.

Section 6(d) directs the Secretary to pay rewards to persons who
furnish information leading to an arrest, conviction assessment or
forfeiture from sums received as penalties, fines or forfeitures.
Federal, State and local government employees who are carrying
out official duties are ineligible for payments.

Section 7. Administration
Section 7(a)(1) authorizes the Secretaries of the Interior and Com-

merce to issue such regulations as may be necessary to carry out
the provisions of Sections 4 and 5 of the Act.

Section 7(a)(2) requires the Secretaries of the Interior and Com-
merce to jointly promulgate regulations governing the marking
and labeling of containers or packages containing fish or wildlife in
interstate commerce. This provision requires the Secretaries to
take into consideration existing commercial practices. As previous-
ly discussed, the provisions of the Lacey Act of 1981 repeal the
marking and labeling requirements of the existing Lacey and Black
Bass Acts. It has been determined that those requirements are
overly cumbersome and do not reflect existing industry practices.
This provision has been included in H.R. 1638 to allow the Secre-
taries of the Interior and Commerce to draft new regulations cover-
ing marking and labeling of fish and wildlife containers or pack-
ages to more appropriately reflect the reality of interstate trade in
fish and wildlife. The regulations promulgated under this section
should not apply to seafood products contained in consumer pack-
ages. Where appropriate, it would be sufficient for the responsible
party to provide commercial bills of lading containing the common
name of the species in transit together with the bulk weight of the
shipment.
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Section 7(b) authorizes the Secretary to enter into contracts,
leases, cooperative agreements, or other transactions necessary to
carry out the purposes of this Act.

The Administration has established an interagency committee to
review wildlife enforcement activities, priorities, and problems.
Chaired by the Interior Department, the Committee includes repre-
sentatives from the Departments of Justice, Commerce, Treasury,
Agriculture, and the President's Council on Environmental Qual-
ity.

Each of the concerned agencies is also in the process of preparing
training programs for their staffs in the area of wildlife law en-
forcement. A series of manuals should be prepared by the various
departments or agencies responsible for enforcing the Act and
regulations promulgated thereunder. While it is recognized that a
single manual cannot be drafted to serve all of the responsible
agencies, manuals explaining the scope and intent of the Act, its
administration and law enforcement procedures, etc., would be
useful for achieving uniform administration of the Act.

To make it easier for persons to obtain information as to depart-
mental policies, manuals, administrative decisions, and other docu-
ments relating to fish and wildlife regulations, each agency should
be encouraged to publish and maintain, on a current basis, indices
identifying such materials in sufficient detail to convey the scope
and content of those documents.

Section 8. Exceptions
Section 8(a) provides that the provisions of Section 3(a)(1), which

concerns fish or wildlife or plants taken or possessed in violation of
U.S. or Indian Tribal Law, shall not apply to any activity regulated
by a fishery management plan in effect under the Fishery Conser-
vation and Management Act of 1976 (FCMA). The FCMA extended
the United States fisheries jurisdiction out to 200 miles seaward
from the United States and provided for the management of the
ocean fishery pursuant to fishery management plans developed by
regional councils and approved by the Secretary of Commerce.
Violations of the provisions of a fishery management plan can
subject individuals to civil penalties of $20,000 and criminal penal-
ties of up to $100,000 or 10 years imprisonment.

The Committee recognizes that although the FCMA provides for
stringent enforcement of measures implemented under fishery
management plans, the several States continue to have significant
responsibilities in the conservation of fish resources. For that
reason, it is important to continue to have the provisions of the
Lacey Act apply to violations of State laws relating to fish re-
sources. The overlap in the ocean between State and Federal juris-
diction is made more complex by the fact that many species are
harvested both inside and outside State waters. Therefore, even
though fish are harvested in the fishery conservation zone pursu-
ant to a fishery management plan, State law would continue to
,apply to the harvesting of fish within State waters and the landing
of all fish within a State regardless of where the fish may have
been harvested.

* The Committee adopted Section 8(a) to avoid the possibility that
ian action which is regul'*d by a fishery management plan and
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enforceable under the terms of the FCMA could also be enforceable
under the Lacey Act. The FCMA provides for very severe penalties
for violation of the provisons of a fishery management plan. The
Committee did not believe that it was necessary to apply the penal.
ty provisions of the Lacey Act to these actions. The focus of the
exception in Section 8(a) is, however, on the action involved and
whether it is regulated by a fishery management plan, and not on
whether the fish were harvested inside or outside State waters, or
whether they were subject to FCMA regulations.

The Committee adopted Section 8(b)(1) to provide a limited excep-
tion for activities regulated by the Tuna Conventions Act of 1950 or
the Atlantic Tunas Convention Act of 1975. These two statutes,
respectively, are the implementing statutes for the Convention for
the Establishment of an Inter-American Tropical Tuna Commission
and the International Convention for the Conservation of Atlantic
Tunas. These two multilateral treaties, to which the United States
is a signatory party, are the basic documents which provide for the
international conservation of species of tuna. Because these stat-
utes provide for stringent penalties for violations of their provi-
sions, the Committee did not consider it necessary to subject the
violations of these Acts to duplicate enforcement under the Lacey
Act of 1981.

Section 8(b)(2) was included to provide a limited exception for
any activity involving the harvesting of highly migratory species
taken on the high seas if such species are taken in violation of the
laws of a foreign nation and the United States does not recognize
the jurisdiction of the foreign nation over such species. Unlike
most species, tuna are highly migratory in nature. They spawn and
migrate over great distance in the various oceans. In reaction to
this basic biological fact about tuna, the United States has consist-
ently taken the juridical position, in the Law of the Sea negotia-
tions and in negotiations within the Inter-American Tropical Tuna
Commission, that tuna are not subject to exclusive management by
coastal states. Other nations, however, take the position that tuna
should be managed as any other species and be subject to the
exclusive jurisdiction of the coastal state out to 200 miles. The
Committee adopted Section 8(b)(2) to insure that if a U.S. fisher-
man violates a law of a foreign nation and such law is not recog-
nized by the United States, that action would not be subject to
enforcement under the terms of the Lacey Act.

Section 8(c) provides a limited exception to application of the Act.
Where the offense involves only the transshipment of legally taken
fish, wildlife or plants through a state or Indian country and the
shipment is en route to a state in which the fish or wildlife or
plant may be legally possessed, the federal interest in prosecution
is not great enough to warrant federal involvement. Section 8(c)
excludes from coverage of the Act only the interstate shipment or
transshipment of legally taken fish, wildlife or plants. It is not
intended to preempt the individual state's or Indian tribe's ability
to control such transshipment. Furthermore, states concerned with
preventing the introduction of certain wildlife into their state are
entitled to, and are afforded, federal assistance. Where the trans-
shipment is not completed or where the offense is one other than
transshipment, the federal interest in prosecution is great enough



to warrant federal involvement and remains subject to the provi-
sions of this Act.

Section 9. Miscellaneous Provisions
Section 9(a) provides that nothing in this Act shall be construed

to prevent the several States from making or enforcing laws or
regulations that are not inconsistent with the provisions of this
Act.

Section 9(b) repeals the following provisions of law which are
superseded by the Lacey Act Amendments of 1981:

(1) The Act of May 20, 1926 (commonly known as the Black
Bass Act);

(2) Section 5 of the Act of May 25, 1900 and Sections 43 and
44 of Title 18 United States Code (commonly known as provi-
sions of the Lacey Act);

(3) Sections 3054 and 3112 of Title 18, United States Code.
Section 9(c)(1) provides that nothing in this Act shall be con-

strued as repealing, superseding, or modifying any provision of
Federal law other than those specified in subsection (b). This provi-
sion is intended to include executive orders and treaties, as well as
statutory enactments.

Section 9(c)(2) provides that nothing in this Act shall be con-
strued as repealing, superseding, or modifying any rights granted
or reserved to Indian tribes pursuant to any treaties, statutes or
executive orders pertaining to such tribes.

Section 9(c)(3) provides that nothing in this Act shall be con-
strued as enlarging or diminishing the authority of any State or
Indian tribe to regulate the activities of persons within Indian
reservations. The Committee recognizes that there is a continuing
controversy about the extent of State and tribal jurisdiction over
resources within Indian reservations and regarding non-Indians on
those reservations. Nothing in this Act is intended to preempt
whatever jurisdiction individual States may have over resources
within Indian reservations under existing law, nor is it intended to
alter or change the existing authority of Indian tribes over re-
sources within their reservations.

Section 9(d) amends Section 42(c) of Title 18, United States Code,
and transfers from the Secretary of the Treasury to the Secretary
of the Interior the authority to prescribe regulations and issue
permits under the Lacey Act for the transportation of wild animals
and birds under humane and healthful conditions. The amendment
is not intended to affect the regulation of the care, handling or
transportation of animals by Federal agencies under laws other
than the Lacey Act. The Committee is aware, for example, that
humane handling and transportation regulations have been pro-
mulgated for certain mammals under the terms of the Animal
Welfare Act by the Department of Agriculture. The Committee
does not intend by this amendment to in any way affect those or
similar regulations issued under the Animal Welfare Act or other
law, or to authorize the Department of the Interior to promulgate
regulations covering species and activities that are already the
subject of humane care and handling regulations pursuant to some
other Federal statute.



The Committee added this Section because it believes that the
Department of the Interior is a more appropriate Department to
promulgate regulations under Section 42(c) of Title 18. Further, in
spite of historic problems involving humane shipment of wild ani-
mals and birds, the Secretary of the Treasury has not prescribed
any minimum requirements, despite the fact that he has held this
authority since 1949.

Section 9(e) amends Section 11(d) of the Endangered Species Act
(16 U.S.C. 1540(d)). The Secretaries of the Interior and Commerce
have been unable to pay rewards from the proceeds of fines and
civil penalties under the Endangered Species Act because Section
11(d) of that Act has been interpreted to make payment by the
Secretary of the Treasury discretionary. This amendment would
make it clear that upon recommendation by either the Secretary of
the Interior or the Secretary of Commerce, rewards shall be made
available to persons providing information which leads to civil
assessments, arrests, criminal convictions or forfeitures to be paid
from the proceeds of the penalties, fines, or forfeitures collected.
Section 9(f) provides that this provision will take effect beginning
in fiscal year 1983.

Section 9(g) authorizes the Secretary of the Interior to pay from
agency appropriations the travel expense of newly appointed spe-
cial agents of the U.S. Fish and Wildlife Service, and the transpor-
tation expense of household goods and personal effects from place
of residence at time of selection to first duty station to the extent
authorized by Section 5724 of Title 5. This will apply to all special
agents appointed after January 1, 1977.

In 1976, the Department of the Interior's U.S. Fish and Wildlife
Service inaugurated a new procedure for selection and training of
special agents. Working with the U.S. Civil Service Commission,
revised qualification standards and a new examination were estab-
lished. Since the number of special agents hired in any one year is
relatively small, the main thrust of the new procedure was for
nationwide recruiting. It was determined that Washington, D.C.
should be the first post of duty and selections would be from Civil
Service Registers established at that location. The first hiring
under this new program was in January of 1977.

On August 24, 1979, the Comptroller General issued an opinion
which stated that the agency could not use Washington, D.C. as its
first post of duty for these new special agents because they were
really in a training status and that the first post of duty where
substantial work was performed was what the agency had consid-
ered the second post of duty. Therefore, payments made under
existing law for travel expenses and transportation of household
goods and personal effects were erroneous. Section 9(g) addresses
and corrects this inequity.

Section 9(h) requires the Secretary of the Interior to identify
funds utilized to enforce this Act as a specific appropriations item
in the Department of the Interior budget proposal to Congress.

COST OF THE LEGISLATION

In the event this legislation is enacted into law, the Committee
estimates there would be no additional cost to the Federal Govern-
ment.



INFLATIONARY IMPACT STATEMENT

Pursuant to clause 2(l)(4) of Rule XI of the Rules of the House of
Representatives, the Committee estimates that the enactment of
H.R. 1638 would have no significant inflationary impact on the
prices and cost in the national economy.

COMPLIANCE WITH CLAUSE 2(l)(3) OF RULE XI

With respect to the requirements of clause 2()(3) of Rule XI of
the Rules of the House of Representatives:

(A) The Subcommittee on Fisheries and Wildlife Conserva-
tion and the Environment held two days of hearings on the
administration of the Acts on October 17, 1979 and March 13,
1980. The Subcommittee held one day of hearing on the legisla-
tion on March 18, 1981.

(B) The requirements of section 308(a) of the Congressional
Budget Act of 1974 are not applicable to the legislation.

(C) The Committee on Government Operations has sent no
report to the Committee on Merchant Marine and Fisheries
pursuant to clause 2(b)(2) of Rule X.

(D) A letter was received from the Director of the Congres-
sional Budget Office, pursuant to section 403 of the Congres-
sional Budget Act of 1974 in reference to H.R. 1638 and follows
herewith:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,

Washington, D.C., September 23, 1981.

Hon. WALTER B. JONES,
Chairman, Committee on Merchant Marine and Fisheries, House of

Representatives, Longworth House Office Building, Washington,
D. C.

DEAR MR. CHAIRMAN: Pursuant to Section 403 of the Congres-
sional Budget Act of 1974, the Congressional Budget Office has
reviewed H.R. 1638, the Lacey Act Amendments of 1981, as ordered
reported by the House Committee on Merchant Marine and Fisher-
ies, September 22, 1981.

The bill is intended to improve the enforceability of existing law
concerning interstate and foreign commerce in fish, wildlife, and
plants. It imposes stiffer penalties and clarifies culpability for vio-
lating the law. Enforcement and prosecution activities are author-
ized elsewhere under current law, and it is not expected that
enactment of this legislation will result in significant additional
costs to the federal government.

The payment of rewards to informants with regard to violations
of this Act is directed beginning in fiscal year 1983, to be paid from
sums received as penalties, fines, and forfeitures under the Act.
This is direct spending authority, with budget authority and out-
lays estimated to be no more than $0.5 million per year.

Payment of travel and moving expenses from agency appropri-
ations to special agents appointed by the Fish and Wildlife Service
after January 1, 1977, is also authorized. The agency has already
made payments of $45,000 under this provision and anticipates that
there would be no related costs in 1982 and that future costs would
be no more than $50,000 annually.



Should the Committee so desire, we would be pleased to provide
further details on this estimate.

Sincerely,
ALICE M. RIVLIN, Director.

DEPARTMENTAL REPORTS

The Subcommittee received departmental reports from the De-
partments of the Interior, Commerce, Justice and State. These
communications follow herewith:

GENERAL COUNSEL OF THE

U.S. DEPARTMENT OF COMMERCE,

Washington, D.C., July 14, 1981.
Hon. WALTER B. JONES,

Chairman, Committee on Merchant Marine and Fisheries,
House of Representatives, Washington, D.C.

DEAR MR. CHAIRMAN: This is in response to your request for the
views of the Department of Commerce on H.R. 1638, a bill "To
provide for the control of illegally taken fish and wildlife, and for
other purposes."

The bill would replace the present Black Bass and Lacey Acts
with a single comprehensive law addressing illegal trade in fish,
wildlife and rare plants. The bill would revise the penalty struc-
tures and amounts, extend interstate and foreign commerce prohi-
bitions to additional kinds of animal life and plants, and revise
marking requirements for shipment of fish and wildlife.

The Department of State has expressed its objection to the defini-
tion of "foreign Commerce" contained in Sec. 2(2). We defer to
State in this respect. Otherwise we support the legislation and
recommend its enactment.

The Department of Commerce has reason to believe that large
amounts of coral harvested and exported in violation of foreign law
are being imported into the United States. We are also concerned
over reports from our field agents which indicate a substantial
increase in the level of illegal trade in other forms of fish and
wildlife of interest to the Department of Commerce. This bill is a
necessary aspect of the Department's commitment to improved
wildlife law enforcement efforts.

The revisions embodied in this legislation would simplify and
significantly improve the Federal Government's ability to provide
needed support to the various state, foreign and federal programs
designed to protect fish and wildlife.

We do not expect that enactment of this legislation would add to
the enforcement costs of this Department.

We have been advised by the Office of Management and Budget
that they have no objection to the submission of our letter to the
Congress from the standpoint of the Administration's program.

Sincerely,
IRVING P. MARGULIES

(For Sherman E. Unger, General Counsel.)



U.S. DEPARTMENT OF THE INTERIOR,

OFFICE OF THE SECRETARY,
Washington, D.C., May 18 1981.

Hen. WALTER B. JONES,
Chairman, Committee on Merchant Marine and Fisheries,
House of Representatives, Washington, D.C.

DEAR MR. CHAIRMAN: This responds to your request for our views
on H.R. 1638, a bill "To provide for the control of illegally taken
fish and wildlife, and for other purposes."

We recommend the enactment of H.R. 1638 with the amend-
ments suggested herein.

H.R. 1638 would repeal the Black Bass Act (44 Stat. 576; 16
U.S.C. 851) and sections 5, 43, and 44 of the Lacey Act of 1900 (31
Stat. 187) and replace them with a single comprehensive statute.
The bill would prohibit the importation, exportation, transporta-
tion, sale, receipt, acquisition, or purchase of fish or wildlife taken
or possessed in violation of any law, treaty, or regulation of the
United States or any Indian tribal law, or taken, possessed, trans-
ported, or sold in violation of any State law or regulation or any
foreign law. It would also prohibit these activities with respect to
plants taken, possessed, transported, or sold in violation of any
State law or regulation. Current criminal penalties for violations
would be increased and a two-step civil penalty provided. The bill
also contains provisions with respect to the marking of packages
and containers of fish and wildlife in interstate commerce, false
reporting, forfeitures, and enforcement.

The current Black Bass Act prohibits the importation or trans-
portation in interstate or foreign commerce of black bass and other
fish involved in violations of foreign, State, or other applicable law,
or the purchase of such fish. As written, however, it does not
adequately deal with the problems in this area. For example, it
comes into play only when the law of the State of origin has been
violated. Thus, the shipment of white amur (grass carp) from Ar-
kansas to California is not a violation of the Act, notwithstanding a
California law finding this fish injurious to its environment, be-
cause Arkansas has no law prohibiting shipment of such fish. H.R.
1638 would remedy this situtation.

Section 43 of the Lacey Act (18 U.S.C, 43) prohibits transporta-
tion and certain other activities involving wildlife and parts or
products thereof taken, transported, or sold in violation of Federal,
State, or foreign laws and regulations. Section 44 of the Lacey Act
(18 U.S.C. 44) provides for labeling (or otherwise identifying the
contents) of packages containing wildlife transported in interstate
or foreign commerce.

The current criminal penalties in the Lacey and Black Bass Acts
are cleraly inadequate. Violations of the Acts are misdemeanors.
The maximum penalty under the Lacey Act s a $10,000 fine and
one year in jail; the maximum under the Black Bass Act is a $200
fine and 3 months in jail. Because illegal profits are enormous,
these penalties cannot effectively deter violations. H.R. 1638 would
provide a substantially strengthened deterrent, however, by
making violations felonies and providing for a maximum penalty of
a $20,000 fine and 5 years in jail. While we support such a maxi-
mum penalty, we recommend that H.R. 1638 be amended so as to



retain the current misdemeanor penalty of $10,000 and one year in
jail for minor violations. We believe that inclusion of a provision
for minor violations such as that contained in section 4(d) of S. 736
would be appropriate.

Both the Black Bass Act and section 43 of the Lacey Act may be
interpreted to require criminal intent standards that are very diffi-
cult for the prosecution to meet. To obtain a conviction under the
Lacey Act, the government may have to prove that the defendant
knew his activities were illegal under the Act as well as under the
underlying foreign, Federal, or State Law. Proving such double
knowledge is not required under most other statutes. H.R. 1638
would remove the requirement of proving knowledge of the Lacey
Act, maintaining only that of proving knowledge of the foreign,
Federal, or State law involved. We believe, however, that H.R. 1638
should be amended to express this in more specific terms. Such an
amendment, as with that recommended in the preceding para-
graph, can be accomplished by amending section 4(d) of H.R. 1638
so as to conform it with section 4(d) of S. 736.

We also support the two-step civil penalty provided in H.R. 1638.
A modest maximum civil penalty of $500 is provided as a strict
liability penalty. For violations committed by a person who fails to
excerise due care in carrying out his activities, a maximum civil
penalty (raised from $5,000 for current Lacey Act violations and no
civil penalty for current Black Bass violations) would be $10,000.
Again, while we support such a maximum penalty, we recommend
that a lesser penalty such as that contained in section 4(a)(1) of S.
736 be provided for minor violations.

Under H.R. 1638, legal protection would be extended to certain
species of wildlife which may not be covered now, such as coral and
fish roe, and to plants listed under certain State laws. The Federal
Government encourages States and foreign governments to protect
a broad variety of species, and we believe that Federal legal mecha-
nisms should be supportive of the efforts of those governments. In
addition, H.R. 1638 would also restore coverage of migratory birds
under the Lacey Act, which coverage was removed in 1969. We
support this restoration of coverage, which should provide a more
adequate remedy for violations involving massive numbers of birds
or unlawful commercial activity.

H.R. 1638 would be consistent with the current Black Bass Act
and apply to fish and wildlife taken in violation of Indian tribal
law. We support this provision, which will enhance the ability of
tribes to manage their substantial wildlife resources. We do sug-
gest, however, in order to provide for technical consistency with
other provisions of H.R. 1638, that the following amendments be
made with respect to the inclusion of Indian tribes in the law
enforcement provisions of the bill:

Page 11, line 19, insert immediately after "Federal agency" the
following: ", Indian tribe,".

Page 14, line 18, insert immediately after "Federal" the follow-
ing: ", Indian tribal,".

Page 15, line 17, insert immediately after "States" the following:
"or any Indian tribe".

In addition, for purposes of clarification, we suggest that section
9(c)(2) of H.R. 1638 be revised to read as follows:



(2) repealing, superseding, or modifying any right, privi-
lege, or immunity of any Indian tribe, band, or community
granted, reserved, or established pursuant to treaty, stat-
ute, or executive order.

Both the current Lacey and Black Bass Acts contain rigid lan-
guage concerning the marking of packages and containers in inter-
state or foreign commerce that contain fish and wildlife. H.R. 1638
would provide that marking be done in accordance with regulations
promulgated by the Secretary. This would allow the Secretary to
provide for uniform provisions that conform to modern commercial
practices. However, as the Department of State points out in its
separate report on H.R. 1638, applying these marking provisions to
foreign commerce could infringe upon the sovereign rights of other
countries. We join the Department of State in recommending that
section 3(b) of H.R. 1638 be amended to apply to interstate com-
merce only.

H.R. 1638 would also continue and expand the prohibitions
against false reporting and would make administration of forfei-
ture proceedings and enforcement authority consistent with other
modern wildlife statutes.

World commerce in fish and wildlife is an enormous business.
The Lacey act, because it has been amended over the years to keep
pace with changing illegal commercial practices, has been an effec-
tive weapon to control profiteering in the wildlife resources of the
world. We believe that enactment of H.R. 1638, with its combina-
tion of the enforcement authorities of the Lacey and Black Bass
Acts, increased penalties, and consistency with other modern stat-
utes, will ensure effective administration and enforcement, pro-
mote greater public understanding, and provide a real deterrent to
those who would otherwise reap the gains of the illegal fish and
wildlife trade.

The Office of Management and Budget has advised that there is
no objection to the presentation of this report from the standpoint
of the Administration's program.

Sincerely,
DONALD PAUL HODEL,

Under Secretary.

U.S. DEPARTMENT OF JUSTICE
OFFICE OF LEGISLATIVE AFFAIRS,

Washington, D.C., October 1, 1981.
Hon. WALTER B. JONES,
Chairman, Committee on Merchant Marine and Fisheries,
House of Representatives, Washington, D.C.

DEAR MR. CHAIRMAN: Pursuant to your request I have enclosed
the views of the Department of Justice on S. 736, an Act "to
provide for the control of illegally taken fish and wildlife." The bill
would amend the Lacey and Black Bass Acts, 18 U.S.C. 42; 16
U.S.C. 851 et seq.

The Department of Justice has consistently supported strength-
ening amendments to the Lacey and Black Bass Acts. On March
18, 1981, a representative of the Department testified before the
Subcommittee on Fisheries, Wildlife, Conservation and the Envi-



ronment in favor of H.R. 1638, an earlier bill to strengthen and
clarify the Lacey Act introduced by Congressman Breaux. On April
1, 1981, the Department testified before the Subcommittee on Envi-
ronmental Pollution of the Senate Committee on Environment and
Public Works in favor of S. 736, the bill now pending before your
Committee.

Our views on the desirability of enacting S. 736 have not
changed. We consider a strengthened Lacey Act a critical tool for
effective wildlife law enforcement. In fact, S. 736 as reported out by
the Committee on Environment and Public Works, further clarifies
the criminal penalty provisions of the Act and is, we believe, an
improvement over the bill as originally introduced in the Senate.

I enclose a copy of our testimony on S. 736 before the Senate
Subcommittee which sets out our views on the bill as introduced in
some detail.

The Office of Management and Budget has advised that there is
no objection to the submission of this report from the standpoint of
the Administration's program.

Sincerely,
ROBERT A. MCCONNELL,
Assistant Attorney General.

Enclosure.
DEPARTMENT OF STATE,

Washington, D.C., April 30, 1981.
Hon. WALTER B. JONES,
Chairman, Committee on Merchant Marine and Fisheries,
House of Representatives.

DEAR. MR. CHAIRMAN: In your letter to Secretary Haig of Febru-
ary 20, 1981, you requested the views of the Department of State
on H.R. 1638, a Bill to provide for the control of illegally taken fish
and wildlife, and for other purposes, to be cited as the "Lacy Act of
1981".

The Department continues to support strongly international
wildlife conservation efforts in the context of our overall foreign
policy. Therefore, we agree with the underlying rationale for H.S.
1638 and support its intention to, inter alia, strengthen the ability
of the United States to contribute to the conservation of animals
and plants abroad.

We are concerned, however, with one particular aspect to H.R.
1638 as presently drafted. Sec. 2(2) defines "foreign commerce" very
broadly, and includes, for instance, transactions between persons 1n
one foreign country. Sec. 3(b), "Marking Offenses", would make
unlawful the transport in foreign commerce of packages not
marked in accordance with Sec. 7(a)(2). Sec. 7(a)(2) directs the Sec-
retaries of the Interior and Commerce to promulgate regulations
governfing the marking of packages in foreign commerce.

The Department does not believe that it would be appropriate for
the United States to promulgate regulations regarding the marking
of containers which do not enter into the United States. Such
action by the United States could well be perceived by other coun"
tries as an infringement, of their own sovereign rights by the
United States. Further, under the above mentioned provisions of
the Bill, persons could engage in conduct which is completely legal
under the laws of the foreign country or countries exclusively,



involved, yet is illegal under the Bill. We do not believe this would
be appropriate.

Therefore, we recommend that Section 3(b) be amended to read
as follows: "(b) Marking Offenses.-It is unlawful for any person to
import, export, or transport in interstate commerce any container
or package containing andy fish or wildlife unless the container or
package has previously been plainly market, labelled, or tagged in
accordance with the regulations issued pursuant to Section 7(a)(2)."
This amendment, which was coordinated with the Department of
Justice, will allow the Bill to avoid the risk of offending foreign
countries and/or raising difficult issues of the extraterritorial ap-
plication of U.S. law. To achieve consistency between Section 3(b)
and Section 7(a)(2), we also recommend that the words "or foreign"
be dropped from line eleven of Section 7(a)(2).

If the Department's concerns as stated above could be satisfied,
we would enthusiastically support the Lacey Act of 1981.

The Office of Management and Budget advises that from the
standpoint of the Administration's program there is no objection to
the submission of this report.

Sincerely,
RICHARD FAIRBANKS,

Assistant Secretary
For Congressional Relations.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3 of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, as shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman):

16 U.S.C. 851-856

[§ 851. Definitions
When used in this chapter the word "person" includes company,

partnership, corporation, association, and common carrier, and the
term "State" means the several States, the District of Columbia,
'the Commonwealth of Puerto Rico, American Samoa, the Virgin
'Islands, and Guam.]

(§852. Transportation forbidden where law has been violated
[It shall be unlawful for any person-

[(1) to deliver or receive for transportation, or to transport,
by any means whatsoever, in interstate or foreign commerce,
any black bass and other fish, if such person knows or in the
exercise of due care should know that (A) such delivery or
transportation is contrary to the law of the State or any for-
eign country from which such black bass or other fish is found
or transported, or is contrary to other applicable law, or (B)
such black bass or other fish has been either caught, killed,
taken, sold, purchased, possessed, or transported, at any time,
contrary to the law of the State or foreign country, in which it
was caught, killed, taken, sold, purchased, or possessed, or



from which it was transported, or contrary to other applicable
law;

[(2) to purchase or receive any such black bass or other fish,
if such person knows, or in the exercise of due care should
know, that such bass or fish has been transported in violation
of the provisions of this chapter.

[(3) receiving any shipment of black bass or other fish trans-
ported in interstate or foreign commerce to make any false
record or render a false account of the contents of such ship-
ment, if such person knows, or in the exercise of due care
should know, that such record or account is false. For the
purposes of this section, the provisions of section 10 of Title 18,
shall apply to the term "interstate or foreign commerce."

[§ 852a. Packages and containers; markings on outside
[Any package or container containing such fish transported or

delivered for transportation in interstate commerce or foreign com-
merce, except any shipment covered by section 855 of this title,
shall be clearly and conspicuously marked on the outside thereof
with the name "Fish", an accurate statement of the number of
each species of such fish contained therein, and the names and
addresses of the shipper and consignee.

[§852b. Application of State laws or arrival in State; original
package

[All such black bass or other fish transported into any State.
Territory, or the District of Columbia for use, consumption, sale, or
storage therein shall upon arrival in such State, Territory, or the
District of Columbia be subject to the operation and effect of the
laws of such State, Territory, of the District of Columbia to the
same extent and in the same manner as though such fish had been
produced in such State, Territory, or the District of Columbia, and
shall not be exempt therefrom by reason of being introduced there-
in in original packages or otherwise.

[§852c. Expenditures; publications; investigations; regulations
and their violations

[The Secretary of the Interior is authorized (1) to make such
expenditures, including expenditures for personal services at the
seat of government and elsewhere, and for cooperation with local,
State, and Federal authorities, including the issuance of publica-
tions, and necessary investigations, as may be necessary to execute
the functions imposed upon him by this chapter and as may be
provided for by Congress from time to time; and (2) to make such
regulations as he deems necessary to carry out the purposes of this
chapter. Any person violating any such regulation shall be deemed
guilty of a violation of this chapter.

[§ 852d. Arrests without warrant; issuance and execution of war-
rants and other processes; enforcement personnel; utilization
of personnel, services, and facilities of other Federal agencies;
searches and seizures; forfeitures

[(a) Any employee of the Department of the Interior authorized
by the Secretary of the Interior to enforce the provisions of this



chapter (1) shall have power, without warrant, to arrest any person
committing in the presence of such employee a violation of this
chapter or any regulation made in pursuance of this chapter, and
to take such person immediately for examination or trial before an
officer or court of competent jurisdiction; (2) shall have power to
execute any warrants or other process issued by an officer or court
of competent jurisdiction to enforce the provisions of this chapter
or regulations made in pursuance thereof; and (3) shall have au-
thority with a search warrant issued by an officer or court of
competent jurisdiction, to make search in accordance with the
terms of such warrant. Any judge of a court established under the
laws of the United States, or any United States commissioner may,
within his respective jurisdiction, upon proper oath or affirmation
showing probable cause, issue warrants in all such cases. The pro-
visions of this section and any regulations issued thereunder shall
be enforced by personnel of the Secretary of the Interior, and he
may utilize by agreement, with or without reimbursement, person-
nel, services, and facilities of other Federal agencies.

[(b) All fish delivered for transportation or which have been
transported, purchased, received, or which are being transported,
in violation of this chapter, or any regulations made pursuant
thereto, shall, when found by such employee or by any marshal or
deputy marshal, be summarily seized by him and placed in the
custody of such persons as the Secretary of the Interior shall by
regulations prescribe, and shall, as a part of the penalty and in
addition to any fine or imprisonment imposed under section 853 of
this title, be forfeited by such court to the United States upon
conviction of the offender under this chapter, or upon judgment of
the court that the same were transported, delivered, purchased, or
received in violation of this chapter or regulations made pursuant
thereto.

[§ 853. Penalty
[In addition to any forfeiture provided in this chapter, any

person who shall violate any of the provisions of this chapter shall,
upon conviction thereof, be punished by a fine of not exceeding
$200, or imprisonment for a term of not more than three months,
or by both such fine and imprisonment, in the discretion of the
court.

[§ 854. Effect on power of States
[Nothing in this chapter shall be construed to prevent the sever-

al States and Territories from making or enforcing laws or regula-
tions not inconsistent with the provisions of this chapter, or from
making or enforcing laws or regulations which shall give further
protection to black bass and other fish.

[§ 855. Effect on shipments for breeding or stocking
[Nothing in this chapter shall be construed to prevent the ship-

ment in interstate commerce of any fish or eggs for breeding or
stocking purposes if they were caught, taken, sold, purchased, pos-
sessed, or transported in accordance with the law of the State, the
District of Columbia, or Territory in which they were caught,
taken, sold, purchased, possessed, or transported.



[§ 856. Steelhead trout of Columbia River not included

[The provisions of this chapter as relating to fish shall not apply
to steelhead trout (salmo gairderii) legally taken in the Columbia
River between the States of Washington and Oregon.]

16 U.S.C. 667e

[§ 667e. Dead bodies of game animals or game or song birds,
subject to laws of State

[All dead bodies, or parts thereof, of any foreign game animals,
or game or song birds the importation of which is prohibited, or the
dead bodies, or parts thereof, of any wild game animals or game or
song birds transported into any State or Territory, or remaining
therein for use, consumption, sale, or storage therein, shall upon
arrival in such State or Territory be subject to the operation and
effect of the laws of such State or Territory enacted in the exercise
of its police powers, to the same extent and in the same manner as
though such animals or birds had been produced in such State or
Territory, and shall not be exempt therefrom by reason of being
introduced therein in original packages or otherwise. This Act shall
not prevent the importation, transportation, or sale of birds or bird
plumage manufactured from the feathers or barnyard fowl.]

18 U.S.C. 42c-44

§ 42. Importation or shipment of injurious mammals, birds, fish
(including mollusks and crustacea), amphibia, and reptiles:
permits, specimens for museums; regulations

(a)(1) * * *

(c) The [Secretary of the Treasury] Secretary of the Interior
within one hundred and eighty days of the enactment of the Lacey
Act Amendments of 1981 shall prescribe such requirements and
issue such permits as he may deem necessary for the transporta-
tion of wild animals and birds under humane and healthful condi-
tions and it shall be unlawful for any person, including any import-
er, knowingly to cause of permit any wild animal or bird to be
transported to the United States, or any Territory or district there-
of, under inhumane or unhealthful conditions or in violation of
such requirements. In any criminal prosecution for violation of this
subsection and in any administrative proceeding for the suspension
of the issuance of further permits-

(1) the condition of any vessel or conveyance, or the enclo-
sures in which wild animals or birds are confined therein,
upon its arrival in the United States, or any Territory or
district thereof, shall constitute relevant evidence in determin-
ing whether the provisions of this subsection have been violat-
ed; and

(2) the presence in such vessel or conveyance at such time of
a substantial ratio of dead, crippled, diseased, or starving wild
animals or birds shall be deemed prima facie evidence of the
violation of the provisions of this subsection.



[§ 43. Transportation of wildlife taken in violation of State, Na-
tional, or foreign laws; receipt; making false records

[(a) Any person who-
[(1) delivers, carries, transports, or ships, by any means

whatever, or causes to be delivered, carried, transported, or
shipped for commercial or noncommercial purposes or sells or
causes to be sold any wildlife taken, transported, or sold in any
manner in violation of any Act of Congress or regulation
issued thereunder, or

[(2) delivers, carries, transports, or ships, by any means
whatever, or causes to be delivered, carried, transported, or
shipped for commercial or noncommercial purposes or sells or
causes to be sold in interstate or foreign commerce any wildlife
taken, transported, or sold in any manner in violation of any
law or regulation of any State or foreign country; or

[(b) Any person who-
[(1) sells or causes to be sold any products manufactured,

made, or processed from any wildlife taken, transported, or
sold in any manner in violation of any Act of Congress or
regulation issued thereunder, or

[(2) sells or causes to be sold in interstate or foreign com-
merce any products manufactured, made, or processed from
any wildlife taken, transported, or sold in any manner in
violation of any law or regulation of a State or a foreign
country, or

[(3) having purchased or received wildlife imported from
any foreign country or shipped, transported, or carried in in-
terstate commerce, makes or causes to be made any false
record, account, label, or identification thereof, or

[(4) receives, acquires, or purchases for commercial or non-
commercial purposes any wildlife-

(A) taken, transported, or sold in violation of any law or
regulation of any State or foreign country and delivered,
carried, transported, or shipped by any means or method
in interstate or foreign commerce, or

[(B) taken, transported, or sold in violation of any Act
of Congress or regulation issued thereunder, or

[(5) imports from Mexico to any State, or exports from any
State to Mexico, any game mammal, dead or alive, or part or
product thereof, except under permit or other authorization of
the Secretary or, in accordance with any regulations prescribed
by him, having due regard to the requirements of the Migra-
tory Birds and Game Mammals Treaty with Mexico and the
laws of the United States forbidding importation of certain live
mammals injurious to agriculture and horticulture;

shall be subject to the penalties prescribed in subsections (c) and (d)
of this section.

[(c)(1) Any person who knowingly violates, or who, in the exer-
cise of due care, should know that he is violating, any provision of
subsection (a) or (b) of this section may be assessed a civil penalty
by the Secretary of not more than $5,000 for each such violation.
Each violation shall be a separate offense. No penalty shall be
assessed unless such person is given notice and opportunity for a
hearing with respect to such violation. Any such civil penalty may



be compromised by the Secretary. Upon any failure to pay the
penalty assessed under this paragraph, the Secretary may request
the Attorney General to institute a civil action in a district court of
the United States for any district in which such person is found or
resides or transacts business to collect the penalty and such court
shall have jurisdiction to hear and decide any such action. In
hearing such action, the court shall have authority to review the
violation and the assessment of the civil penalty de novo.

[(2) Any employee authorized by the Secretary to enforce the
provisions of this section, or any officer of the customs, shall have
authority to execute any warrant to search for and seize any
wildlife, product, property, or item used or possessed in violation of
this section with respect to which a civil penalty may be assessed
pursuant to paragraph (1) of this subsection. Such wildlife, product,
property, or item so seized shall be held by such employee pending
disposition of proceedings by the Secretary involving the assess-
ment of a civil penalty pursuant to paragraph (1) of this subsection;
except that the Secretary may, in lieu of holding such wildlife,
product, property, or item, permit such person to post a bond or
other surety satisfactory to the Secretary. Upon the assessment of
a civil penalty pursuant to paragraph (1) of this subsection for any
nonwillful violation of this section, such wildlife, product, property,
or item so seized may be proceeded against in any court of compe-
tent jurisdiction and forfeited to the Secretary for disposition by
him in such manner as he deems appropriate. The owner or con-
signee of any such wildlife, product, property, or item so seized
shall, as soon as practicable following such seizure, be notified of
that fact in accordance with regulations established by the Secre-
tary or the Secretary of the Treasury. Whenever any wildlife,
product, property, or item is seized pursuant to this subsection, the
Secretary shall move to dispose of the civil penalty proceedings
pursuant to paragraph (1) of this subsection as expeditiously as
possible. If, with respect to any such wildlife, product, property, or
item so seized, no action is commenced in any court of competent
jurisdiction to obtain the forfeiture of such wildlife, product, prop-
erty, or item within thirty days following the disposition of pro-
ceedings involving the assessment of a civil penalty, such wildlife,
product, property, or item shall be immediately returned to the
owner or the consignee in accordance with regulations promulgated
by the Secretary.

[(d) Any person who knowingly and willfully violates any provi-
sion of subsection (a) or (b) of this section shall, upon conviction, be
fined not more than $10,000 or imprisoned for not more than one
year, or both.

[(e) Any wildlife or products thereof seized in connection with
any knowing and willful violation of this section with respect to
which a penalty may be imposed pursuant to subsection (d) shall,
upon conviction of such violation, be forfeited to the Secretary to
be disposed of by him in such manner as he deems appropriate.
Any other property or item so seized may upon conviction, in the
discretion of the court, be forfeited to the United States or other-
wise disposed of The owner or consignee of any such wildlife,
product, property, or item so seized shall, as soon as practicable
following such seizure, be notified of that fact in accordance with



regulations established by the Secretary or the Secretary of the
Treasury. If no conviction results from any such alleged violation,
such wildlife, product, property, or item so seized in connection
therewith shall be immediately returned to the owner or consignee
in accordance with regulations promulgated by the Secretary,
unless the Secretary, within thirty days following the final disposi-
tion of the case involving such violation, commences proceedings
under subsection (c) of this section.

[(f) For the purpose of this section, the term-
[(1) "Secretary" means the Secretary of the Interior;
[(2) "person" means any individual, firm, corporation, asso-

ciation, or partnership;
[(3) "wildlife" means any wild mammal, wild bird, amphib-

ian, reptile, mollusk, or crustacean, or any part, egg, or off-
spring thereof, or the dead body or parts thereof, but does not
include migratory birds for which protection is afforded under
the Migratory Bird Treaty Act, as amended;

[(4) "State" means the several States, the District of Colum-
bia, the Commonwealth of Puerto Rico, American Samoa, the
Virgin Islands, and Guam; and

[(5) "taken" means captured, killed, collected, or otherwise
possessed.

E§ 44, Marking packages or containers
[Whoever ships, transports, carries, brings or conveys in inter-

state or foreign commerce any package containing any wild
mammal, wild bird, amphibian, or reptile, or any mollusk or crus-
tacean, or the dead body or parts or eggs thereof, without plainly
marking, labeling, or tagging such package with the names and
addresses of the shipper and consignee and with an accurate state-
ment showing the contents by number and kind; or

[Whoever ships, transports, carries, brings or conveys in inter-
state commerce, any package containing migratory birds included
in any convention to which the United States is a party, without
marking, labeling, or tagging such package as prescribed in such
convention, or Act of Congress, or regulation thereunder; or

[Whoever ships, transports, carries, brings or conveys in inter-
state commerce any package containing furs, hides, or skins of wild
animals without plainly marking, labeling, or tagging such package
with the names and addresses of the shipper and consignee-

[Shall be fined not more than $500 or imprisoned not more than
six months, or both; and the shipment shall be forfeited.

[In any case where the marking, labeling, or tagging of a pack-
age under this section indicating in any way the contents thereof
would create a significant possibility of theft of the package or its
contents, the Secretary of the Interior may, upon request of the
owner thereof or his agent or by regulation, provide some other
reasonable means of notifying appropriate authorities of the con-
tents of such packages.]



18 U.S.C. 3054

[§ 3054. Officer's powers involving animals and birds
[Any employee authorized by the Secretary of the Interior to

enforce sections 42, 43, and 44 of this title, and any officer of the
customs, may arrest any person who violates section 42 or 44, or
who such employee or officer of the customs has probable cause to
believe is knowingly and willfully violating section 43, in his pres-
ence or view, and may execute any warrant or other process issued
by any officer or court of competent jurisdiction to enforce the
provisions of said sections.]

18 U.S.C. 3112

[§3112. Search warrants for seizure of animals, birds or eggs
[Any employee authorized by the Secretary of the Interior to

enforce sections 42, 43, and 44 of this title, and any officer of the
customs, shall have authority to execute any warrant to search for
and seize any wildlife, product, property, or item used or possessed
in connection with a violation of section 42 or 44, or in connection
with a knowing and willful violation of section 43, and any such
wildlife, product, property, or item so seized shall be held by him or
by the United States marshal pending disposition thereof by the
Secretary.]

16 U.S.C. 1540(d)

§ 1540. Penalties and enforcement

[(d) Rewards
[Upon the recommendation of the Secretary, the Secretary of

the Treasury is authorized to pay an amount equal to one-half of
the civil penalty or fine paid, but not to exceed $2,500, to any
person who furnishes information which leads to a finding of civil
violation or a conviction of a criminal violation of any provision of
this chapter or any regulation or permit issued thereunder. Any
officer or employee of the United States or of any State or local
government who furnishes information or renders service in the
performance of his official duties shall not be eligible for payment
under this section.]

(d) REWARD.-The Secretary or the Secretary of the Treasury shall
pay a reward from sums received as penalties, fines, or forfeitures of
property for any violation of this act or any regulation issued here-
under to any person who furnishes information which leads to an
arrest, a criminal conviction, civil penalty assessment, or forfeiture
of property for any violation of this Act or any regulation issued
hereunder. The amount of the reward, if any, is to be designated bY
the Secretary or the Secretary of the Treasury, as appropriate. Any
officer or employee of the United States or any State or local govern,
ment who furnishes information or renders service in the perform-
ance of his official duties is ineligible for payment under this
subsection.


