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A  f e w  d Ay s  after Rahm Emanuel resigned as White House chief of sta≠ 
in October, I stopped by the Justice Department to see Eric Holder. I had 

been meeting with the attorney general periodically for about a year (since 
he was named one of GQ’s Men of the Year last December), and I knew from 
our conversations, as well as from Holder’s friends and family, that the last 

 
Attorney General  Eric Holder entered the Jus t ice 
Depar tment on a miss ion to reinvent  i t .  He’d rect i fy the 
dubious hires of the Bush era; he’d shut down Guantánamo 
and tr y the most notorious detainees here on U.S. soil; he’d 
speak forcefu l ly and of ten about the re turn of  the ru le of 
law. Unfor tunate ly,  Washington doesn’t  l ike an ideal is t 
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few months had been a bumpy ride. But I 
also knew that many of Holder’s frustra-
tions on the job could be linked to his thorny 
relationship with Emanuel. I wondered if 
things were looking up.

On the fifth floor of the Justice building, I 
took a seat at the long table outside Holder’s 
o∞ce and was studying a portrait of Bobby 
Kennedy on the wall when Holder bounded 
into the room with a grin, slapped my hand 
into a shake, and said, “How you doing, 
man? Are you avoiding me?” 

Up close, the attorney general is very 
di≠erent from the brisk and prosecutorial 
figure one finds on daytime C-SPAN. There 
is something almost whimsical about him, 
some half-hidden smile that always seems 
to linger near the corner of his mustache, 
as though he is watching the world from 
one step away. 

Since his appointment in February 2009, 
Holder has become a vanguard for the ad-
ministration’s progressive wing. He has 
promised to end the policy of indefinite 
detention at Guantánamo by prosecuting 
some of its most notorious detainees; to in-
vestigate torture by the CIA; and to revital-
ize the department’s most neglected o∞ces, 
like the long-su≠ering Civil Rights Division. 
He has even tried to extend his influence be-
yond the DOJ, declaring his opposition to 
the death penalty and gun rights despite a 
constitutional obligation to enforce both.

Naturally, all of this has made Holder a fa-
vorite target of the right, and in the buildup 
to last month’s election, the attorney gen-
eral became a wedge issue unto himself, 
with his name plastered on Tea Party post-
ers, newspaper ads, and television commer-
cials. Yet Republicans may be the least of 
Holder’s problems. Even as he has rankled 
the right, he has also alienated many of 
his allies in the administration—and none 
more visibly than Emanuel, whose relent-
less deal-making has clashed with Holder’s 
principles time and again. 

Of course, the job of any attorney gen-
eral straddles a unique and tipsy political 
fulcrum: On the one hand, he is a member 
of the president’s team, expected to share 
his political goals. On the other, he is the 
nation’s top cop, required by oath to leave 
politics at the door. The balance between 
these can be di∞cult to strike, and the sur-
est sign of an independent AG is often the 
irritated White House six blocks away. Still, 
Holder is a special case. Inside Obama’s 
West Wing, Emanuel’s hostility toward 
Holder has become so pitched at times that 
the president has had to intervene. “Occa-
sionally, Rahm would cross the line about 
Eric,” says a source with access to White 
House deliberations, “and the president 
would tell him, ‘Rahm, knock it o≠.’ ” Inside 
Holder’s circle of advisers, the frustration 

with Emanuel has been equally palpable. 
When I asked the attorney general’s closest 
friend, Steve Sims, a man Holder describes 
as his “consigliere,” about the political 
pressure emanating from Emanuel’s o∞ce, 
Sims, who had been relaxing on the sofa 
of his Chevy Chase home, jumped from 
his seat and shouted, “They need to shut 
the fuck up and let him do his job! He is 
not a political animal!” And when I asked 
Holder’s brother, Billy, about Emanuel, he 
sighed deeply and shook his head. “Man, 
that guy…” he sputtered. “That guy’s an ani-
mal. He’s a beast.”

Now that Emanuel has stepped down, the 
mood among Holder loyalists is triumphal. 
Former White House counsel Greg Craig, an 
ally of Holder’s on several key issues, was 
recently heard on an open microphone pre-
dicting, “If Rahm goes, Eric survived,” and 
in my own conversations with congressio-
nal, White House, and DOJ sources, I heard 
the same prognosis at least a dozen times. 
Yet after following Holder’s trajectory for 
the past year, the forecast seems far from 
certain. If anything, Emanuel’s departure 
brings into focus the more elusive ques-
tion that has surrounded the Obama White 
House since day one: how much Emanuel 
actually drove administration policy, and 
how much he only reflected it. I had come 
to Holder’s o∞ce to find out: Did Rahm’s 
departure signal a new opening, or was the 
problem never with Rahm at all?

F r o m  t h e  o u t s e t ,  Obama’s choice of 
Holder was designed to highlight his com-
mitment to an independent Justice De-
partment. Unlike former attorney general 
Alberto Gonzales, Holder wasn’t an old 
friend of the president, hadn’t ever worked 
for him before, and didn’t hail from the 
same political hometown. And unlike at-
torney general John Ashcroft, whose ca-
reer lay in tatters before his appointment, 
Holder’s qualifications were beyond re-
proach: At 57, he had worked for the DOJ 
most of his adult life, including a dozen 
years in the Public Integrity section, half a 

dozen as a U.S. attorney, and four as Janet 
Reno’s second in command. 

Yet if Holder was relatively new to 
Obama, he shared with the new president 
a worldview rooted in a common experi-
ence. Both were men of color and children 
of immigrants, and both had thrived in the 
mostly white upper reaches of public life, 
even while struggling to maintain their con-
nection to, and identity within, the African-
American community. 

Raised in the neighborhood of East Elm-
hurst, Queens, Holder grew up in a thriv-
ing nexus of African-American culture. As 
a kid in the 1950s and ’60s, his neighbors 
included Louis Armstrong, Dizzy Gillespie, 
Willie Mays, and Malcolm X. “Louis Far-
rakhan lived midway up the block,” Hold-
er’s brother, Billy, recalled recently. “And 
when Muhammad Ali was Cassius Clay, he 
brought Malcolm’s daughters to the store 
up the street to buy candy. He signed a 
brown paper bag for me—if only I could find 
that now!”

As Billy spoke, we were standing out-
side the old house, watching tra∞c cruise 
down Twenty-fourth Avenue. Periodically 
a car would slow and a neighbor would 
shout to Billy, who would either burst out 
laughing or trot into the street for a high 
five. With just twenty-two months between 
the Holders, Eric and Billy remain uncom-
monly close. When the attorney general is 
summoned before Congress, he frequently 
asks his brother to join him, and on some 
issues, he trusts no one more. But tempera-
mentally the two could not be farther apart. 
Eric is cerebral, reserved, meticulously spo-
ken. Billy is all heart; having stayed close 
to home for most of his life, he retains a 
strong Queens accent and disposition. I had 
met up with him at a nearby McDonald’s, 
where he was hectoring the sta≠ to be vigi-
lant about trash, and as we stood outside his 
childhood home, he was wearing his regu-
lar work clothes: faded blue Dockers that 
he hems himself and a white button-down 
shirt with the Golden Arches on the chest. 

From a young age, Billy said, Eric was 
pushed toward a di≠erent path. Beginning 
in the fifth grade, he was removed from the 
local school and sent to a gifted program 
in Manhattan, making the hour-long com-
mute each day at age 10. “He was in an all-
black world here,” Billy said, “and he was 
plucked out and taken to an all-white world. 
And you’ve gotta remember, we’re talking 
about the 1950s, not a superliberal time. 
But he never spoke about it. He had to go 
through it alone.”

It wasn’t until Holder arrived at Colum-
bia University in the fall of 1969 that 
he connected with four other African-
American students who could relate to 
his somewhat prismatic experience. On 
weeknights, they studied until the small 
hours; on weekends, they delved into the 

↑ Holder jokes about his basketball skills at 
a ceremony with obama in march 2009.
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Harlem scene and immersed themselves in 
the activism of the times—marching in the 
streets for housing and education, coach-
ing a youth football team, mentoring kids 
in the Manhattan Valley projects. “We took 
over the ROTC lounge in Hartley Hall and 
created the Malcolm X Lounge,” says Steve 
Sims, laughing.

Today the imprint of those years is un-
mistakable in Holder’s thinking. After 
thirty-five years in the nation’s capital, 
in some of the loftiest corners and corner 
o∞ces of the federal government, he re-
tains a surprisingly shoe-leather approach 
to public service. In January, I found him 
celebrating his one-year anniversary as 
attorney general, over the long weekend 
of Martin Luther King’s birthday, not on a 
decompression jaunt to his parents’ home-
land of Barbados but in the musty basement 
of a downtown church, spooning gobs of 
warmed-over egg onto plates for the city’s 
homeless. “I’m Eric,” he said to the bedrag-
gled guests, wandering among tables with 
refills of juice. And last fall, I opened up the 
morning paper to discover that Holder had 
dashed out of town on short notice—to con-
front an episode of school violence. A kid in 
Chicago named Derrion Albert had been 
assaulted by classmates on his way home 
from school, punched and pummeled until 
he collapsed on the sidewalk and died, and 
Holder, who saw footage of the incident on 
TV, canceled his schedule on a Tuesday at 
3 p.m., hurried home to pack a bag, and by 
7:30 the following morning was entrenched 
in meetings with the mayor and community 
leaders. But when I called the White House 
senior adviser, Valerie Jarrett, to learn more 
about Holder’s trip, she seemed almost as 
surprised as I was. “I asked him what was on 
his schedule, and he had some really, really 
important things,” Jarrett said. “But he just 

felt it was important for him to be there as 
an African-American man.”

For Holder, the position of attorney gen-
eral had always loomed in the distance 
like a grail—the pinnacle of influence for a 
public-service lawyer. Yet the decision to ac-
cept Obama’s o≠er was not as easy as it may 
seem. After three decades of grueling hours 
on a government paycheck, he was finally 
enjoying the private sector—spending eve-
nings and weekends at home and taking 
his family on proper vacations. “He was 
finally earning money!” says Billy. Nor was 
Holder’s wife, Sharon, eager to give up her 
husband to another all-consuming, eighty-
hours-per-week job that paid a tenth of his 
current salary.

Ultimately, what convinced Holder to 
accept the position had as much to do with 
George W. Bush as Barack Obama. In the 
span of eight years, the Bush administra-
tion had transformed the DOJ in ways that 
o≠ended Holder deeply. Nowhere was the 
change more visible than inside the Civil 
Rights Division, which Holder calls the de-
partment’s “crown jewel.” Since its creation 
in the 1950s, the CRD had always been on 
the forefront of America’s quest for equal 
rights, a place where the nation’s standards 
of fairness were etched into case law, one 
di∞cult decision at a time. Yet under the 
Bush team, the CRD had become a bastion 
of discrimination itself.

Atop half the CRD’s o∞ces sat a man 
named Bradley Schlozman—32 years old, 
four years out of clerkship, with a right-
wing fervor matched only by his disdain 
for the o∞ce he was assigned to help 
lead. Within days of arriving at the CRD, 
Schlozman set out to purge liberals from 
its sta≠—isolating some of the most expe-
rienced lawyers, assigning their cases to 
younger and more conservative attorneys, 
and when the older lawyers complained 
or quit, replacing them with even more 

young conservatives. Throughout, he was 
explicit about his plans, writing to friends 
that the CRD was a cesspool of “commies,” 
“pinkos,” and “mold spores” and explain-
ing that his real intention “is to gerry-
mander all these crazy libs right out of the 
section.” And so he did. Between 2003 and 
2007, nearly three-quarters of the CRD’s 
lawyers quit, and according to an internal 
review completed in 2008, of the ninety-
nine lawyers Schlozman hired to replace 
them, roughly two-thirds were outspoken 
conservative activists, and the other third 
were either apolitical or vague in their be-
liefs. Only two of the ninety-nine confessed 
to liberal ideas. 

Predictably, as the CRD sta≠ veered right, 
so did its work. During the same four years, 
the number of cases involving racial dis-
crimination against minorities and gender 
discrimination against women were cut 
in half. Meanwhile, cases of reverse dis-
crimination against whites and religious 
discrimination against Christians shot up. 
When I asked the current head of the Civil 
Rights Division, Tom Perez, who was first 
hired by the administration of George H. W. 
Bush, what went wrong under the son, Perez 
became visibly agitated. “The whole process 
of decision-making was completely oblit-
erated!” he said. “Hiring processes were 
hijacked! They weren’t allowed to bring 
certain kinds of cases. They weren’t allowed 
to make certain kinds of arguments. I think 
history will judge the prior administration 
as the darkest hour in the division’s history.”

As a graduating law student in 1976, 
Holder had applied for a job at the CRD and 
been rejected; the competition was fierce, 
and he was o≠ered a position in another di-
vision instead. To see the flood of lawyers 
now leaving the CRD was, Holder told me, 
almost unimaginable. “It was hard to be-
lieve,” he said. “It was a disgrace! Seventy 
percent of the career attorneys left! Think 
about that. Seventy percent. Seven. Oh.” 
While other areas of the Bush administra-
tion’s policy troubled Holder—including 
the establishment of secret prisons and the 
legal netherworld of Guantánamo Bay—it 
was the demolition of the CRD that caught 
him in the most personal place and made 
it impossible to decline the appointment as 
attorney general.

But as we sat in his o∞ce one afternoon, 
Holder confessed that he never imagined 
how much of his time would be consumed 
by other issues entirely. “The biggest sur-
prise I’ve had in this job,” he said, “is how 
much time the national-security issues 
take. Those are the primary things that 
I have to deal with in a post-9/11 world. 
From an eight-thirty meeting every morn-
ing, to the threat screen for the last twenty-
four hours, to meetings during the course 
of the day. And almost inevitably there’s 
something that I take home at night that 

↑ Testifying in front of the Senate Judiciary committee 
about the Khalid Sheikh mohammed trial in November 2009. 
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is national-security related. Our National 
Security Division didn’t even exist when I 
was last here!”

t o  t h e  e x t e n t  that Holder did think 
about the national-security issues he would 
inherit, he had every reason to believe that 
his own views mirrored the president’s. 
During the 2008 campaign, no other issue 
defined Barack Obama like his promise to 
restore America’s commitment to interna-
tional law. Other items may have topped 
his domestic agenda, but as a symbol of 
what Obama’s candidacy meant, of what 
his election signified to the world, nothing 
conveyed his message of “change” like the 
pledge to repair American justice. 

“Obama promised change on a variety 
of fronts, but the central front was the rule 
of law,” says Georgetown law professor and 
civil-liberties scholar David Cole. “He prom-
ised to restore our standing in the world 
by restoring our commitment to constitu-
tional and international law.”

To Obama, the Justice Department un-
der George W. Bush was not just part of the 
administration’s misguided thinking after 
September 11; in many cases, it was the root 
cause of that thinking. From the abuses at 
Abu Ghraib to the gruesome interroga-
tion practices at Guantánamo, many of the 
most damaging blows to American prestige 
could be traced to the doorstep of the DOJ. 
At the department’s O∞ce of Legal Counsel 
(OLC), lawyers had spent years dismantling 
the checks and balances that traditionally 
constrain a president’s power. In a series of 
memos between 2001 and 2004, attorneys 
John Yoo and Jay Bybee developed a legal 
framework that would grant the White 
House almost unlimited power. As com-
mander in chief, they argued, the president 
was immune to the law. He was not subject 
to the oversight of Congress or the review of 
the courts. He could send troops anywhere 
he wanted and order them to do whatever 
he liked. If that meant invading a country 
against the will of Congress or torturing 
prisoners in defiance of the law, there was 
nothing anyone could do to stop him. “Con-
gress may no more regulate the president’s 
ability to detain and interrogate enemy 
combatants, than it may regulate his abil-
ity to direct troop movements,” the lawyers 
wrote. “Any e≠ort by Congress to regulate 
the interrogation of battlefield combatants 
would violate the Constitution.”

Of course, the claim that Congress cannot 
oversee the treatment of prisoners is pre-
cisely the opposite of what the Constitution  
actually says. The founding document gives 
Congress not only the right to “make rules 
regarding captures on land and water” but 
also the task of “organizing, arming, and 
disciplining” the military. Still, Yoo and 

Bybee went further. Having 
exempted the president from 
the law, they next set out to 
examine some of the things he 
might get away with—produc-
ing a detailed description of 
ten torture methods that they 
believed he was at liberty to or-
der, such as wall-slamming and 
waterboarding. 

Throughout the 2008 cam-
paign, Obama was clear in his 
condemnation of these poli-
cies, positioning himself as a 
constitutional scholar devoted 
to restoring the rule of law. “No 
more ignoring the law when it 
is inconvenient,” he bellowed in 
a speech during the summer of 2007. “That 
is not who we are, and it’s not what is nec-
essary to defeat the terrorists.” By the time 
of his election fifteen months later, Obama’s 
campaign literature promised not only to 
ban torture but to o≠er enemy combatants 
access to the courts. “The right of habeas 
corpus allows prisoners to ask a court to 
determine whether they are being lawfully 
imprisoned,” one campaign document ex-
plained. “Recently, this right has been de-
nied to those deemed ‘enemy combatants.’ 
Barack Obama strongly supports biparti-
san e≠orts to restore habeas rights.” 

Separately, Holder was advocating the 
same policy. “Our government autho-
rized the use of torture,” he said in a 2008 
speech, “secretly detained American citi-
zens without due process of law, denied 
the writ of habeas corpus to hundreds 
of accused ‘enemy combatants,’ and au-
thorized the use of procedures that both 
violate international law and the United 
States Constitution.… We owe the Ameri-
can people a reckoning.”

Yet as Holder settled into the Justice 
Department in February 2009, that “reck-
oning” would become the first test of his 
independence as attorney general. On the 
campaign trail, Obama had blasted tor-
ture as illegal, but as president he had little 
incentive to prosecute the crime, which 
would be distracting and politically costly. 
At the DOJ, however, Holder was experi-
encing just the opposite pull. If the abuse 
of prisoners seemed illegal from the out-
side, on the inside he was privy to a host 
of new evidence that painted an even more 
damning picture. As he flipped through the 
pages of one report, Holder told me, read-
ing descriptions of field agents holding a 
power drill to the head of one prisoner, 
strangling another, battering some, water-
boarding others, and threatening to rape 
their wives and children, he was filled with 
“a combination of disgust and sadness.” 

“I have a great love for this country,” 
he told me as we sat in his o∞ce one day. 
“I believe in the concept of this country. I 

believe in the rightness of the 
way we do things. And when 
confronted with the things I 
saw in that report—to think 
that Americans did those kind 
of things—that’s totally at odds 
with what I believe about our 
country. At a fundamental, very 
personal, emotional level, it was 
inherently un-American.”

It was also almost certainly 
illegal. Under the U.S. crimi-
nal code, torturing anyone, 
anywhere, for any reason is a 
crime, and anyone who “con-
spires to commit” torture is 
guilty under the same statute. 
By crafting the administra-

tion’s torture policy, Yoo and Bybee could 
be implicated in thousands of criminal acts. 
“The memos are criminal,” says attorney 
Ben Wizner of the ACLU’s National Security 
Project. “They weren’t written to explain 
the law—they were written to evade the law. 
They were part of a criminal conspiracy to 
create immunity for war crimes.”

But as Holder considered launching an 
investigation, he immediately began to feel 
pushback from the White House. Behind 
the scenes, as Jane Mayer has reported in 
The New Yorker, Emanuel barked to an in-
termediary, “Didn’t he get the memo that 
we’re not relitigating the past?” And ap-
pearing on the Sunday-morning talk shows 
in April, Emanuel pressed the issue pub-
licly, insisting that the authors of the torture 
memos “should not be prosecuted. This is 
not a time for retribution.” At the White 
House podium, press secretary Robert Gibbs 
chimed in, “Those that followed the legal 
advice and acted in good faith on that legal 
advice shouldn’t be prosecuted.”

To call these comments inappropriate 
would be to praise the White House with 
faint damnation. Just a few years earlier, 
the Bush team had ignited a national 
scandal when political operatives tried to 
influence U.S. attorneys, yet the Obama 
administration had gone a step further, 
allowing operatives to apply political 
pressure on the attorney general himself. 
What’s more, the pressure would continue 
for months. As late as August of last year, 
while Holder was still evaluating the evi-
dence, Gibbs continued to rail against the 
investigation from the White House po-
dium. “The administration has been very 
clear,” he declared on August 20. “A hefty 
litigation looking backward is not what we 
believe is in the country’s best interest.”

So when Holder revealed four days later 
that he was assigning veteran prosecutor 
John Durham to investigate torture by the 
CIA, observers on both ends of the political 
spectrum held up the decision as proof of 
Holder’s independence. Congressmen John 
Conyers and Jerry Nadler issued a press  

after losing 
the fight to 
try ksm in a 
civilian court, 
holder’s allies 
blamed obama. 
“rahm was 
critical,” one 
former white 
house official 
said. “but the 
president 
ultimately 
made the call.”
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release “applauding” the decision, while 
congressman Pete King of New York erupted, 
“It’s bullshit. It’s disgraceful. You wonder 
which side they’re on. Either the president 
is intentionally caving to the left wing of his 
party, or he’s lost control of his administra-
tion.” As if to reinforce the message, White 
House spokesman Bill Burton addressed 
reporters outside the president’s compound 
on Martha’s Vineyard, declaring Holder “a 
very independent attorney general.”

Behind closed doors, however, a very 
di≠erent picture emerged. In his private 
conversations with Durham, Holder had 
dramatically limited the scope of the in-
vestigation—so much, in fact, that the 
prosecutor was forbidden to examine the 
torture policy at all. As the attorney gen-
eral told me himself, “The instructions 
that I shared with John were that anybody 
who went by the OLC memos, that’s fine. 
The question is: Are there people who went 
beyond those memos? Who exceeded those 
memos? And if there are, should we be in-
vestigating them?” 

But when I spoke with lawyers following 
the case, I found that many of them were 
unaware of those instructions. In June, for 
example, ten months after the investigation 
began, I was chatting with the ACLU’s Ben 
Wizner, who has followed the torture is-
sue closely, when I realized that he was still 
laboring under the illusion that Durham 
might be investigating the OLC lawyers. “Af-
ter all,” Wizner said, “we don’t know for sure 
what Durham’s mandate is.”

I mentioned that I had asked Holder my-
self, and Wizner said, “What did he say?”

“That it’s limited to rogue agents,” I said.
“Just the people who went outside the 

memos?”
“Right.”
“But not the architects?” 
“Right.” 
Wizner exhaled loudly. “Well,” he said, 

“then it’s on him.”
What I didn’t mention is the other thing 

Holder told me: that the reason he lim-
ited the investigation was politics. “You 
only want to look back at a previous ad-
ministration if you feel you really have 
to,” Holder said. “Because it has a poten-
tial chilling e≠ect. If people who work in 
this administration today think that four 
years from now, or eight years from now, 
the decisions they make are going to be 
examined by a successor administration, 
you don’t want that to happen. So that’s a 
political consideration.”

In this, Holder was undoubtedly right. 
To ignore evidence of a crime by the last 
administration, so that the current admin-
istration won’t be examined in the future, 
is a political consideration indeed. Unfortu-
nately, it wouldn’t be the last.

I t  t o o k  o n l y  three months for Holder 
and the White House to clash again, this 
time over the prisoners at Guantánamo 
Bay. By now, Holder’s indictment of the 
September 11 mastermind, Khalid Sheikh 
Mohammed, and Obama’s decision to over-
rule the attorney general and suspend the 
case, have been widely discussed in other 
pages. But the machinations behind those 
events remain far more complex than most 
accounts portray.

The roots of the administration’s KSM 
decision extend even before Obama took 
o∞ce. In the months leading up to the in-
auguration, lawyers on the transition team 
had been drafting a series of presidential 
orders, including one that would close 
Guantánamo prison. But when Admiral 
Mike Mullen, the chairman of the Joint 
Chiefs of Sta≠, informed Obama’s lawyers 
that he would be scouring those orders for 
clues about where to send detainees in the 
future, Obama instructed his team to write 
another order addressing that question 
directly. In particular, the new order estab-
lished a special task force, which included 
Holder, Hillary Clinton, and Defense Sec-
retary Robert Gates, to write guidelines 
by which prisoners would be sent to ei-
ther military or civilian court. For Obama, 
those guidelines were essential to bring 
decision-making into a clear legal frame-
work. “The president said time and again, 
‘I don’t want it to appear that the military 
commissions are a place where we try peo-
ple we can’t convict in civilian court,’ ” re-
calls a senior White House source. 

The guidelines that emerged from the 
task force last summer erected clear rules: 
If the crime is committed against a civilian 
target on U.S. soil, the case goes to civilian 
court; if the crime is against U.S. troops 
overseas, the case goes to a military com-
mission. And one of the first detainees to go 
through the new guidelines was KSM. Since 
most of the victims of September 11 were 
civilians and the attacks took place on U.S. 
soil, the guidelines steered KSM into civil-
ian court. “We had the protocol and applied 
it,” Holder said. “There were a small number 
of factors, and we went through them all.”

Still, Holder asked for an additional layer 
of confidence. Before committing to a civil-
ian trial, he approached the U.S. attorneys 
most likely to handle the case with a ques-
tion: Could the prosecutors obtain a con-
viction without using any of Mohammed’s 
own statements? That meant throwing out 
everything KSM had admitted while being 
tortured as well as every other statement 
he had made in six years of custody—even  
voluntary comments, years after the tor-
ture stopped. The U.S. attorneys assured 
Holder that they could still win.

For Holder the decision also had a per-
sonal significance, one that he would have 
to wrestle alone. As an opponent of the 
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Until this summer, David Boies 
and Theodore Olson were best known as 
veterans of the nastiest partisan battle 
of our time: Bush v. Gore. (Olson’s team 
won; you know what happened next.) 
But this year they formed a superlawyer 
team to argue on behalf of gay couples 
in Perry v. Schwarzenegger, the case 
that overturned California’s Proposition 
8 in August when its ban on same-sex 
marriage was ruled unconstitutional. As 
they wait for a possible Supreme Court 
sequel, they sat down with GQ to talk 
gay rights, fairness, and working with 
your former rival.— c H r i S  r ov z a r

on working together
david boies: We finish each other’s 
sentences. and paragraphs. 

on what happens next 
tHeodoRe olson: The State of 
california decided not to appeal, but 
[other Prop 8] proponents did. The issue 
now is whether they have standing 
under the constitution. if the court 
decides they don’t have standing 
and there’s no further appeal, in the 
state of california, individuals can get 
married without discrimination on the 
basis of gender or sexual orientation. 

on accusations they took the case for 
the prestige and national spotlight
boies: You always feel good about being 
part of a case of this importance. But this 
case is special. We have an opportunity 
really to move this country forward. 

on the relationship between the 
recent spike in antigay violence and 
the denial of equal civil rights 
olson: Extreme homophobia [just] 
reflects attitudes that are reinforced by 
what states like california do when they 
enshrine in their constitutions that it’s 
perfectly okay to regard gays and lesbians 
as different and not equal. it encourages 
private acts of discrimination, which 
often turn into violence and brutality. 
We have to eliminate state sanctions of 
discriminatory behavior if we’re going to 
change individual attitudes.
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death penalty, he is routinely forced to set 
aside his own views and make peace with 
the law. Each time he faces a death-penalty 
case, he goes through a minor ritual: “I 
bring the case file home,” he said. “I wait un-
til Sharon’s in bed, the kids are in bed, and 
I sit at the table in my kitchen, the break-
fast nook, and I spread the stu≠ out. I don’t 
want to be distracted. TV’s o≠. No one else 
is around. And I pore through all that mate-
rial just to make sure that, to the extent I 
can, I’m comfortable with the decision that 
I make.” He added, “I’m trained as a lawyer 
to put aside my personal feelings and apply 
the law, and in some instances that’s easy 
to do, but when it comes to those death-
penalty decisions, it’s really di∞cult. You’re 
talking about the life of a human being.”

Holder knew that the decision to try KSM 
in civilian court would make the death pen-
alty more likely. Mohammed referred to 
himself as the “director” of the attacks and 
was expected to plead guilty. In a military 
commission, it’s unclear whether a prisoner 
who pleads guilty can be put to death, but in 
civilian court, he definitely can. In late Oc-
tober, with the case hanging in the balance, 
Holder took the KSM file home. He waited 
for the house to fall quiet, unfolded the 
materials, and considered the details one 
last time. “I did everything the same as any 
other death-penalty case,” he told me. Once 
again Holder made his peace with the law. 
On November 13, 2009, he announced that 
Khalid Sheikh Mohammed and four other 
September 11 conspirators would be tried 
in Manhattan federal court. He instructed 
prosecutors to seek the death penalty.

The political furor that erupted next 
took Holder completely by surprise, as 
New York politicians worked each other 
into a frenzy over a litany of imagined di-
sasters—the cost of increased police and 
tra∞c downtown, the heightened risk of a 
terror attack. As Senator Chuck Schumer 
and Mayor Michael Bloomberg lobbied 
Rahm Emanuel to intervene, Republicans 
joined the firestorm. Led by Senator Lind-
sey Graham of South Carolina, a former 
military lawyer himself and one of the cru-
cial votes to close Guantánamo prison, Re-
publicans deluged the White House with 
outrage that KSM would be tried as a com-
mon criminal. “Lindsey was calling Rahm 
all the time,” says a White House source. 
“And Rahm would say, ‘Hey, look, you’ve 
gotta call Eric about this.’ ”

According to people familiar with 
Emanuel’s thinking, the chief of sta≠ was 
not so much opposed to civilian courts as 
he was agnostic. What mattered to Eman-
uel was a conviction, which would serve 
justice and the president’s political inter-
ests. Where that conviction took place was 
incidental. “He didn’t understand why Eric 

thought it was so important to use the civil-
ian courts,” says a source familiar with the 
White House internal debate. “If there’s 
political pressure against it, why not try 
the case in a military commission? Politi-
cally there was no upside to keeping it in 
civilian court. There was only downside. 
Rahm’s position was, ‘We’re going to lose 
Lindsey, and then we can’t close Guantá-
namo, and it’s gonna be Eric’s fault.’ Every-
thing is personal with Rahm.”

After two months of frantic phone calls 
between the White House, Schumer, Gra-
ham, and Holder, Obama finally pulled the 
plug. Citing national-security concerns, he 
invoked the right to choose the trial venue 
himself. In doing so, Holder aides point out, 
Obama upended his own detainee policy be-
fore a single prisoner had been tried. After 
going to great lengths to inject structure and 
law into the process, after assigning senior 
cabinet o∞cials to devise a coherent system 
of rules, he then revoked those rules and re-
turned the detainees to a state of legal limbo.

“It was wildly unfortunate,” says David 
Ogden, Holder’s former deputy attorney 
general. “The president gave that decision 
to the attorney general. The attorney gen-
eral made it. Then the White House had to 
deal with a political reality in Congress. And 
the situation was assessed as being politi-
cally untenable.” Others are less forgiving, 
calling Obama’s capitulation an insult to 
Holder and a regression to the arbitrary pol-
icy of the Bush years. “There is an important 
principle at stake here,” Holder told me. 
“You don’t shy away from using this great 
system for political reasons. It hampers our 
ability as we interact with our allies if we 
don’t stand for the rule of law when it comes 
to a case that is politically di∞cult to bring.” 
Among Holder’s political allies, the blame 
for KSM lay not with Rahm but Obama. 
“Rahm was critical,” says one former White 
House o∞cial. “But the president ultimately 
made the call.”

I n  t h e  m o n t h s  since Holder lost cus-
tody of the trial, his place in the adminis-
tration has only become more conflicted. In 

some respects, he has enjoyed an extraor-
dinary year. With an infusion of more than 
one hundred new employees at the Civil 
Rights Division, for example, and a budget 
increase of $22 million per year, the CRD 
has grown faster and accomplished more 
than at any other time since the 1960s. In 
the fiscal year that ended in September, the 
criminal section brought a record number 
of cases, the housing section brought its 
largest case in history, and the CRD won the 
largest settlement ever awarded in a lend-
ing-discrimination suit, more than $6 mil-
lion on behalf of 2,500 African-American 
homebuyers. But the most telling measure 
of the CRD’s recovery may be its sta≠. “Vir-
tually every section is bringing back people 
who were here before,” says division head 
Tom Perez. “The diaspora have returned.”

Yet on national security, Holder contin-
ues to struggle for footing. In case after case, 
he seems to have reconciled himself to poli-
cies that he would have once condemned. 
In January, after a review by the O∞ce of 
Professional Responsibility concluded that 
the authors of the torture memos had com-
mitted professional misconduct, Holder 
allowed the supervisor of that o∞ce, David 
Margolis, to overturn the committee’s con-
clusion and absolve the lawyers of wrong-
doing. Sources close to Holder say that he 
was disappointed by Margolis’s decision 
and believed the finding of misconduct was 
correct—but was unwilling to overrule a 
nonpolitical employee on such a sensitive 
issue. That seems reasonable, except that 
other DOJ sources say it’s ridiculous to por-
tray Margolis as nonpolitical. “His whole 
approach,” one longtime DOJ insider told 
me, “is skewed by his desire to protect the 
department from embarrassment.”  

In April, Holder watched his nominee 
to head the O∞ce of Legal Counsel, where 
the torture memos originated, withdraw 
from consideration after more than a year 
of painful stalemate in the Senate Judi-
ciary Committee. Although Dawn John-
sen refuses to blame Holder or Obama 
for allowing her nomination to fail, she 
says a primary objection among Senate  
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↑ attending a terrorism-threat briefing in the Situation room in may 2010.



 

2 0 0 _ G Q . c o m _ 1 2 . 1 0

Po l i t i c s

Republicans was her opposition to torture. 
As a law professor during the Bush years, 
Johnsen was vehement in her criticism of 
the OLC opinions. “That played a big role 
in the failure of my nomination,” she told 
me from her cell phone as she made the 
long drive home to Indiana this summer. 
“But I have no regrets about taking those 
positions.” Two Republican sta≠ers on the 
committee confirmed Johnsen’s explana-
tion. Six years after the OLC memos, the 
only lawyer to be punished for the torture 
policy is one who strenuously opposed it.

This summer, Holder watched the ad-
ministration’s first terror trial, of the child 
soldier Omar Khadr, begin—not in civilian 
court in view of the world, but on the Guan-
tánamo base itself, using a hastily revised 
rule book that Pentagon lawyers did not un-
veil until the morning of the first hearing, 
and with a handful of the most respected 
Guantánamo journalists banned from ob-
serving the proceedings and ordered o≠ 
the base—an absurdist spectacle that one 
DOJ o∞cial described to me as 
“making the case against mili-
tary commissions for us.” 

Of the fifty-seven habeas 
hearings that have taken place 
at Guantánamo, some thirty-
eight prisoners have been set 
free by a judge. Yet the Holder 
Justice Department is deny-
ing habeas hearings to the 
prisoners at every other U.S. 
facility, including more than 
600 detainees at Bagram Air 
Base in Afghanistan. Despite 
clearly promising to grant 
habeas to enemy combatants, 
Holder and Obama now in-
sist that they never intended 
to do any such thing. Only 
the prisoners who happen to 
be housed in Guantánamo, 
they say, have a right to court. 
Prisoners who were shipped anywhere 
else have an entirely di≠erent set of legal 
rights—which is to say, none at all. 

And in September, Holder found himself 
in perhaps the most surprising position of 
all—defending the administration’s right to 
assassinate a U.S. citizen, even if he hasn’t 
been convicted of any crime. According to 
a Justice Department brief filed in the case 
of Anwar al Awlaki, a radical Imam who was 
born in the U.S., the Obama Administration 
now claims it has the right to assassinate a 
citizen based on suspicion alone.

All of which raises the fundamental 
question that surrounds Holder’s legacy 
at Justice: Given his failure to provide a 
“reckoning” for torture, given his refusal to 
extend the rule of law to enemy combat-
ants, given his inability to defend citizens 

against assassination by their own govern-
ment, and given that he has already ac-
complished the thing that initially brought 
him to the DOJ, what, precisely, keeps him 
in the job now?

On my last meeting with Holder, I de-
cided to ask him whether the administra-
tion had ever seriously intended to grant 
court hearings to enemy combatants. “Did 
you even discuss it?” I asked.

Holder shrugged. “We took a view with 
regard to whether habeas applied at Ba-
gram, and the courts upheld us,” he said, 
“but there have been cases at Guantánamo.”

“Thirty-eight of those cases, you’ve lost,” 
I pointed out. “Doesn’t that make you ques-
tion whether you should o≠er habeas to the 
600 prisoners at Bagram?”

“No,” he said. “I mean, I think people in 
the theater of war are di≠erent than what 
you have in Guantánamo.”

“What’s the di≠erence between a long-
time Bagram prisoner and a longtime 
Guantánamo prisoner?” I asked. “Isn’t there 

any duration after which they 
deserve a hearing?” 

“In the past,” he said, “a de-
tainee could be held for the du-
ration of the conflict.”

“You’ve got to admit, that 
seems outrageously broad. This 
conflict could go on forever.”

“But see, that’s the deal,” 
Holder said. “This conflict is 
di≠erent from what we have 
experienced in the past, where 
there were formal declara-
tions of war, and nations were 
fighting nations. Now it’s some-
thing di≠erent. So we’ve tried to 
apply the traditional law to this 
new situation.”

“But before the inauguration,” 
I said, “both you and the presi-
dent said that habeas should ap-
ply to enemy combatants.”

“I’m not sure I ever opined on that,” 
Holder said.

“I could read you a quote.”
Holder laughed uncomfortably. 
“Here’s the quote: ‘Our government au-

thorized the use of torture, approved secret 
electronic surveillance without due process 
of law, denied the writ of habeas corpus to 
hundreds of accused enemy combatants,’ 
and a few other things.”

Holder was silent. “But I was talking 
about Guantánamo,” he said. “I’m pretty 
sure I was talking about Guantánamo.”

This seemed wrong, but I changed the 
subject. “What about the Awlaki case?” I 
asked. “How do you feel about the argument 
that the government can kill a citizen with-
out a trial?”

Holder nodded, thinking. Then he said 
slowly, “I’m not saying there’s a policy like 
that, but a couple of things strike me. First 

o≠, there’s no denial on his part that he’s an 
active operational terrorist. Two, he has the 
ability to make use of the courts. He chose 
not to do that. His father filed on his behalf. 
And the notion that the courts intervene in 
an armed struggle seems inconsistent with 
the separation of powers.”

“If you wanted to listen to his telephone 
calls, you’d need a court order,” I pointed 
out. “But not to kill him?”

“The law is pretty clear that a person 
who becomes an active participant in the Al  
Qaeda e≠ort is subject to the same treat-
ment as one who is actively engaged in 
battle against us.”

“But that’s what a court would have to 
determine, isn’t it? Whether he’s with Al 
Qaeda or not.”

“Well,” Holder said, “we went through 
a whole series of reasons why that law-
suit should fail. The lawsuit just doesn’t  
hold water.”

As we went back and forth, I began to 
realize that it was impossible to know 
how much of Holder’s argument he really 
believed, and how much he was merely 
willing to say. Like any good political ap-
pointee, he was prepared to defend the 
policy whether he liked it or not. And in 
that case, maybe it didn’t matter what he 
supported; promoting the policy was sup-
porting it. I was reminded of something 
one of his friends had told me, a former 
DOJ o∞cial who has known Holder since 
the beginning of his career: “Eric has this 
instinct to please. That’s his weakness. He 
doesn’t have to be told what to do—he’s 
willing to do whatever it takes. It’s his sur-
vival mechanism in Washington.”

And then I remembered another mo-
ment, months earlier, sitting in his o∞ce 
on the heels of the KSM decision. Holder 
seemed deflated and tired, and in an at-
tempt at humor, I pointed to the painting 
of Bobby Kennedy and made a joke about 
the independence of the attorney general. 
Holder bristled. “Some people say Bobby 
was pretty independent,” he snapped. 

I nodded, and he seemed to relax. “But 
yeah,” he said, pointing at another paint-
ing across the room. “By contrast, Elliot  
Richardson.” 

As Nixon’s third attorney general, Rich-
ardson lasted only five months, resigning in 
protest when the president ordered him to 
fire the Watergate prosecutor. “He has just 
one year under his name,” Holder mused. 
“There’s no dash. There’s no hyphen. He 
lasted just a number of months, but he did 
the job. He did the absolute right thing. 
When asked to do something he felt was in-
consistent with his oath as attorney general, 
he resigned.” 

Holder paused. 
“So,” he said quietly. “He’s a hero.”

wil s. hylton is a gq correspondent.

“ it was a 
disgrace,” 
holder said 
about what had 
happened at 
the civil rights 
division under 
bush. “seventy 
percent 
of the career 
attorneys 
left. think 
about that. 
seven. oh.” 


