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Regulatory update  

April 2016 

 
Dear friends, 
 
European regulators have announced a pause in new initiatives within the financial sector. 
They have stuck to their words, which does not mean that they have been quiet at all….as you 
will appreciate in the following pages.  
 
Although we have tried to be concise, the number of topics to be covered deserves a rather 
long document. The news has extended further the scope of AML/KYC regulations, UCITS V 
is currently on the hot topics list since implementation of MiFID II has been delayed by one 
year (to 3 January 2018), PRIIPs starts to emerge and regulators have increased reporting 
requirements. Not to forget international and local tax initiatives. 
 
This Regulatory update covers the period 1 October 2015 to 31 March 2016. It focuses on key 
topics impacting asset managers and investment funds, and does not pretend to be complete.  
 
We hope you find the update useful and look forward to working with you as you implement 
the measures necessary to comply with all requirements. 
 
Enjoy the read! 
 
Yours faithfully, 
 
 
 
 
 
Yann Power 
Regulatory Expert 

Didier Morin 
Chief Compliance Officer 

Emmanuel Bégat 
Chief Operating Officer 
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This update is intended to provide general information on recent legal developments. It does not cover 
every aspect of the topics with which it deals.  
 
This update is not designed to provide legal or other advice and it is not a substitute for legal or any 
other type of advice.  
 
ME Business Solutions (“MEBS”) takes no responsibility for any person who acts or fails to act on the 
basis of the information provided in this update.  
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Executive Summary 
 
This executive summary highlights the key current regulatory developments and briefly summarises 

some of their potential impacts on the fund industry. A summary of each regulatory development is 

provided in the respective section.  

 

1. Anti-money laundering and counter-terrorist financing (AML/CFT) 

 
1) New CSSF AML/CFT Circular 

Circular CSSF 16/634 on AML - 25 February 2016 
 

Investment funds and their managers are impacted if: 
 Any of the investment funds has an investor from any of the countries in question; 
 They have a business relationship with any of the individuals or countries. 

 
2) Other prohibitions and restrictive financial measures 

Investment funds and their managers are impacted if: 

 Any of the investment funds has a prohibited individual as an investor;  
 Any of the investment funds has an investor from any of the countries in question; 
 They have a business relationship with any of the prohibited individuals or countries. 

 
 

2. UCITS and UCITS management companies 

 
1) Remuneration of managers of UCITS and depositaries of UCITS 

Draft law transposing UCITS V - 5 August 2015 
 

2) ESMA guidelines on remuneration 
Guidelines on sound remuneration policies under the UCITS Directive and AIFMD - 31 March 
2016 
 

3) Commission delegated regulation on depositaries 
Commission Delegated Regulation (EU) 2016/438 with regard to obligations of depositaries - 
17 December 2015 
 

4) ESMA Q&A on UCITS Directive 
ESMA Questions and Answers on the application of the UCITS Directive - 1 February 2016 
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5) CSSF FAQ on 2010 Law 

Frequently Asked Questions concerning the Luxembourg 2010 Law on UCIs - 8 December 2015 
 
UCITS and their management companies should ensure that: 
 Remuneration policies meet UCITS V requirements, including ESMA guidelines; 
 UCITS KIIDs are updated in line with UCITS V requirements at the latest at the next annual 

update – i.e. in February 2017; 
 UCITS prospectuses are updated in line with UCITS V at the latest by 18 March 2017. Earlier 

submission is recommended in order to have fast tract CSSF approval before this deadline; 
 Annual reports for the first annual periods ending on or after 18 March 2016 include the 

required UCITS V disclosures on remuneration; 
 UCITS depositary contracts are revised in line with UCITS V requirements, including the 

Delegated Regulation by 13 October 2016; 
 No UCITS invests into a feeder fund. 
 
 

3. Alternative Investment Funds (AIFs) and Alternative Investment Fund Managers 
(AIFMs) 

 
1) Draft Law modifying the regime for Specialised Investment Funds (SIFs) and funds under Part 

II under the Law of 17 December 2010 (the 2010 Law) 
Draft Law modifying the SIF Law and the 2010 Law on UCIs - 18 December 2015 
 
The draft Law may: 
 Lead to a CSSF review of the eligible assets rules for Part II UCIs. This may mean that Part 

II UCIs would no longer be able to invest in certain asset classes; 
 Permit subscriptions into Part II UCIs at a value other than the NAV; 
 Restrict SIFs investing into “exotic” assets to professional investors only; 
 Require SIFs not managed by an authorised AIFM to ensure that their organisational 

arrangements are sound and internal control mechanisms permit effective supervision of 
their activities. 

 
2) CSSF Regulations on the risk management and the management conflicts of interest of SIFs 

and CSSF Regulation on the management of conflicts of interest of investment companies in 
risk capital (SICARs) 
CSSF Regulation No 15-07 on risk management and conflicts of interest for specialised 
investment funds - 31 December 2015 

CSSF Regulation No 15-08 on conflicts of interest for SICARs - 31 December 2015 
 
The CSSF Regulations: 
 Clarify that the risk management and conflict of interest requirements of the Regulations 

only apply to SIFs and SICARs which are not managed by an authorised AIFM; 
 Extend the conflict of interest requirements applicable to SIFs to SICARs. 
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3) Draft law on Reserved AIFs (RAIFs) 

Draft Law on Reserved AIFs - 14 December 2015 
 
The draft Law: 
 Proposes a regime for AIFs not subject to authorisation and supervision of the CSSF; 
 Provided they are managed by an authorised AIFM; 
 Creates a lightly regulated regime based on the SIF Law regime. 

 
RAIFs may offer managers an opportunity to extend/start activities in Luxembourg. 
 

4) CSSF Regulation on the marketing of foreign AIF to retail investors in Luxembourg 
CSSF Regulation No 15-03 on the marketing of foreign alternative investment funds to retail 
investors in Luxembourg - 26 November 2015 
 
The Regulation impacts managers of foreign AIFs which are marketed to retail investors in 
Luxembourg. 
 

5) ESMA guidelines on remuneration 
Guidelines on sound remuneration policies under the UCITS Directive and AIFMD - 31 March 
2016 
 
AIFMs should ensure that all staff are subject to AIFMD reumeration rules; staff may no longer 
be considered as being subject to equivalent rules. 

 
 

4. Securities financing transactions (SFT)  

 
1) EU Regulation on securities financing transactions 

Regulation (EU) 2015/2365 on transparency of securities financing transactions and of reuse - 
25 November 2015 
 
Investment funds and their managers should ensure that they are able to comply with: 
 The SFT transaction reporting requirements by 18 months after the date of entry into force 

of the delegated act adopted by the Commission; 
 The prospectus requirements from 13 July 2017 in the case of existing investment funds 

and immediately in case of new funds; 
 The annual and semi-annual report requirements from 13 January 2017; 
 The “rehypothecation” requirements from 15 July 2016. 
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5. Market in Financial Instruments Directive (MiFID II) package 

 
1) EU Directive and Regulation postponing MiFID II package implementation 

Proposal for a Directive and a Regulation as regards certain dates - 10 February 2016 
 
Investment funds and their managers should work with their distributors and intermediaries 
in order to ensure that they comply with MiFID II rules by January 2018 including: 
 Product governance rules; 
 Independent advice and discretionary management rules; 
 Inducements rules. 
 

2) ESMA guidelines for the assessment of knowledge and competence 
Guidelines for the assessment of knowledge and competence - 22 March 2016 
 
 Management companies and AIFMs which provide investment advice and discretionary 

portfolio management services should apply these guidelines; 
 Other management companies and AIFMs are not subject to the guidelines but should be 

aware that their distributors are subject to the guidelines. 
 
 

6. Packaged Retail and Insurance-based Investment Products (PRIIPs) 

 
1) ESMA publishes draft technical standards on Packaged Retail and Insurance-based Investment 

Products (PRIIPs) 
Draft regulatory technical standards with regard to presentation, content, review and 
provision of the key information document - November 2015 
 
The PRIIPS Regulation will have immediate impact, inter alia, on AIFs marketed to retail 
investors. 
 
If the investment fund has institutional investors which wrap the investment fund products 
into other products marketed to retail investors, such as life insurers, these may need data 
from the fund manager in order to be able to produce Key Investor Information documents for 
their own retail products. 
 
It is foreseen that the UCITS KID will replace the PRIIPs KID in 2020. 
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7. Reporting on investment funds to the CSSF 

 
1) Updated monthly reporting for Luxembourg investment funds 

CSSF Circular 15/627 on new monthly reporting to the CSSF - 3 December 2015 
 
Investment funds and their managers should ensure that they are able to comply with the new 
reporting for the UCIs managed from June 2016. 
 
 

8. Reporting by managers to the CSSF 

 
1) Extension of reporting by management companies to all types of managers 

CSSF Circular 15/633 on financial information to be provided by investment fund managers 
and their branches on a quarterly basis - 29 December 2015 
 
 UCITS management companies continue under the existing reporting framework; 
 Non-UCITS management companies and AIFMs should ensure that they are able to comply 

with the new reporting requirements immediately; 
 All managers should ensure that the data is also being reported for subsidiaries. 
 
 

9. Investment fund taxation 

 
1) Luxembourg draft Law introducing electronic submission of subscription tax declarations by 

Luxembourg investment funds 
Draft law introducing electronic subscription tax declarations by Luxembourg investment 
funds - 3 March 2016 
 
Investment funds and their managers should ensure that the subscription tax declarations of 
funds are submitted in electronic format from 1 January 2018. 
 

2) Luxembourg Law of 18 December 2015 on net wealth tax  
Law of 18 December 2015 modifying the Income Tax Law, the Net Wealth Tax Law, the 
Securitisation Law, the SICAR law, and the SEPCAV and ASSEP Law - 18 December 2015 
 
Investment funds will become subject to NWT if: 
 Under the form of a SICAR; 
 One of the AIF invests through securitisation vehicles subject to the Luxembourg 

Securitisation Law. 
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3) Luxembourg Law Transposing the European Directive on the Automatic Exchange of 

Information 
Law of 18 December 2015 on the automatic exchange of tax information 
 
There should be no impact on investment funds and their managers because: 
 All investors should have declared their income from the fund; 
 In most countries, distributors or paying agents withhold tax directly on behalf of the 

investors. 
 

4) ALFI Guidelines on Common Reporting Standard (CRS) under the European Directive on the 
Automatic Exchange of Information 
ALFI CRS DAC  
 Recommendations; 
 List of relevant documents; 
 Templates. 
December 2015 
 
 

10. Dormant accounts 

1) CSSF Circular on dormant accounts 
Circular CSSF 15/631 on dormant or inactive accounts - 28 December 2015 
 
Invesment firms and managers which have discretionary portfolio mandates should consider 
developing a procedure for handling dormant accounts. 
 
 

11. Focus topic: Electronic archiving 

 
1) Law on electronic archiving 

Loi du 25 juillet 2015 relative à l'archivage électronique et portant modification : 1. de l'article 
1334 du Code civil ; 2. de l'article 16 du Code de commerce; 3. de la loi modifiée du 5 avril 1993 
relative au secteur financier - 25 July 2015 
 
There is no direct impact on investment funds and their managers.  
 
However, they may be willing to consider the relevance of a legal framework for the creation 
and storage of digital documents which are legally recognised. 
 
Investment funds and their managers may thus wish to discuss this matter with their 
administrators and other electronic archiving service provider. 

  



 

Page 10 of 41 

 

Anti-money laundering and counter-terrorist financing 

(AML/CFT) 
 

New CSSF AML/CFT Circular 

Circular CSSF 16/634  
25.02.2016: FATF statements concerning 
1) jurisdictions whose anti-money laundering and combating the financing of terrorism regime has 
substantial and strategic deficiencies; 
2) jurisdictions not making sufficient progress; 
3) jurisdictions whose anti-money laundering and combating the financing of terrorism regime is not 
satisfactory 
25 February 2016 
http://www.cssf.lu/en/supervision/financial-crime/aml-ctf/circulars/ 
 
 
CSSF Circular 16/634 covers on jurisdictions identified by the Financial Action Task Force (“FATF”) for 
AML/CFT purposes: 
 Jurisdictions whose anti-money laundering and combating the financing of terrorism regime has 

substantial and strategic deficiencies 
 Iran; 
 Democratic People's Republic of Korea. 

 Jurisdictions not making sufficient progress: none 
 Jurisdictions whose anti-money laundering and combating the financing of terrorism regime is not 

satisfactory: 
 Afghanistan; 
 Bosnia and Herzegovina; 
 Guyana; 
 Iraq; 
 People’s Democratic Republic of Laos; 
 Myanmar; 
 Papua New Guinea; 
 Syria; 
 Uganda; 
 Vanuatu; 
 Yemen. 

 
Investment funds and their managers are impacted if: 
 Any of the investment funds has an investor from any of the countries in question; 
 They have a business relationship with any of the individuals or countries. 
 
 

  

http://www.cssf.lu/en/supervision/financial-crime/aml-ctf/circulars/
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Other prohibitions and restrictive financial measures 

Prohibitions and restrictive financial measures are applied against: 
 Individuals listed in UN Designations, transposed in Luxembourg by Ministerial Regulations, and in 

Council of the European Union Regulations;  
 The following countries and territories: 

 
 Belarus 
 Burma/Myanmar 
 Burundi 
 Central African Republic 
 Côte d’Ivoire 
 Democratic Republic of Congo 
 Egypt 
 Eritrea 
 Iran 
 Iraq 
 Lebanon 
 Liberia 
 Libya 

 Republic of Guinea 
 Republic of Guinea-Bissau 
 Democratic People's Republic of 

Korea 
 Serbia and Montenegro 
 Somalia 
 Sudan 
 South Sudan 
 Syria 
 Tunisia 
 Ukraine/Russia 
 Yemen 
 Zimbabwe 

 
 

Investment funds and their managers are impacted if: 

 Any of the investment funds has a prohibited individual as an investor; 
 Any of the investment funds has an investor from any of the countries in question; 
 They have a business relationship with any of the prohibited individuals or countries. 
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UCITS and UCITS management companies 

Remuneration of managers of UCITS and depositaries of UCITS: Draft Luxembourg Law 
transposing UCITS V pending 

Projet de loi  
 Portant transposition de la directive 2014/91/UE du Parlement européen et du Conseil du 23 juillet 

2014 modifiant la directive 2009/65/CE portant coordination des dispositions législatives, 
réglementaires et administratives concernant certains organismes de placement collectif en 
valeurs mobilières (OPCVM), pour ce qui est des fonctions de dépositaire, des politiques de 
rémunération et des sanctions  

 Portant modification de :  
 la loi modifiée du 17 décembre 2010 concernant les organismes de placement collectif  
 la loi du 12 juillet 2013 relative aux gestionnaires de fonds d'investissement alternatifs 

5 August 2015 
http://www.chd.lu/wps/portal/public/RoleEtendu?action=doDocpaDetails&backto=/wps/portal/pub
lic&id=6845 
 
UCITS V is a Directive1 modifying the UCITS Directive with respect to the remuneration policies of 
management companies, the depositaries of UCITS and sanctions. 
 
In order to enter into force in Luxembourg, the Directive must be transposed into national law.  
 
On 5 August 2015, the Luxembourg draft law transposing the UCITS V Directive was submitted to the 
Luxembourg Parliament.  
 
At the time of writing, the draft law was before the Luxembourg Parliament for adoption. The next 
sessions of Parliament take place in the second half of April 2016; at the time of writing, no agenda 
was publicly available for these sessions.  
 
UCITS V is completed by: 
 The ESMA Guidelines on Sound Remuneration Policies under the UCITS Directive; 
 The UCITS V Delegated Act with the level II measures regarding depositary bank aspects; 
 The ESMA Questions and Answers on the application of the UCITS Directive. 
 
  

                                                           
1 Directive 2014/91/EU of the European Parliament and of the Council of 23 July 2014 and amending Directive 2009/65/EC 

on the coordination of laws, regulations and administrative provisions relating to undertakings for collective investment in 

transferable securities as regards depositary functions, remuneration policies and sanctions 

http://www.chd.lu/wps/portal/public/RoleEtendu?action=doDocpaDetails&backto=/wps/portal/public&id=6845
http://www.chd.lu/wps/portal/public/RoleEtendu?action=doDocpaDetails&backto=/wps/portal/public&id=6845
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As a reminder, UCITS V covers: 
 
Remuneration 
Management companies will be required to establish and apply remuneration policies and practices 
that are consistent with and promote sound and effective risk management and do not encourage risk-
taking which is inconsistent with the risk profiles, or constitutional documents, of the UCITS they 
manage and does not impair compliance with the management company's duty to act in the best 
interest of the UGITS. 
 
The Directive lays down requirements on: 
 Remuneration policies and practices; 
 Remuneration principles to be complied with by managers; 
 Remuneration committee, for management companies which are significant in terms of their size 

or the size of the UCITS they manage, their internal organization and the nature, the scope and the 
complexity of their activities; 

 Disclosure in the prospectus, Key lnvestor lnformation Document (“KllD”) and annual report. 
 
At the time of writing, the final ESMA Guidelines on Sound Remuneration Policies under the UCITS 
Directive had not yet been published. The ESMA Guidelines were expected to be published around the 
end of March 2016, and to enter into force as of 1 January 2017. 
 
The CSSF has indicated that it will submit, in the months following UCITS V implementation, to the 
UCITS management companies, and UCITS investment companies that have not appointed a 
management company, a questionnaire regarding the key aspects of the revised remuneration policies 
that those UCITS management or investment companies will implement in order to comply with the 
requirements of the UCITS V regime. 

 
Depositary 

 
The Directive covers: 
 The appointment of the depositary, including the content of the contract; 
 Eligible depositaries; 
 Duties of the depositary, including safekeeping, cash flow monitoring and oversight; 
 Liability; 
 Delegation of safe-keeping. 

 
The Law and the Directive is further supplemented by the Commission Delegated Regulation on 
depositaries (covered hereafter). 

 
Sanctions 
The text lists a number of cases where EU Member States must impose sanctions on the UCITS, its 
management company or depositary. 

 
The draft Law also: 
 Subjects UCIs under Part II of the 2010 Law to the provisions applicable to the                              

depositaries of UCITS; 
 Requires that that AIFMs have their financial reports reviewed by a statutory approved auditor; 
 Permits the provision of certain investment services by AIFMs (e.g. discretionary and non-

discretionary portfolio management and investment advice on a cross-border basis). 
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UCITS V requires, inter alia, changes to: 
 Changes to UCITS Key Investor Information Document (“KIID”); 
 Changes to UCITS prospectuses; 
 Updates to UCITS remuneration policies; 
 Inclusion of disclosures on remuneration in annual reports;  
 Changes to UCITS depositary contracts. 
 
The deadlines for implementation of these requirements are covered in ESMA’s Q&A on UCITS 
Directive. 

 

ESMA guidelines on remuneration 

Guidelines on sound remuneration policies under the UCITS Directive and AIFMD 
31 March 2016 
https://www.esma.europa.eu/sites/default/files/library/2016-
411_final_report_on_guidelines_on_sound_remuneration_policies_under_the_ucits_directive_and_
aifmd_0.pdf 
 
On 31 March 2016, ESMA published the UCITS Remuneration Guidelines included in its Guidelines on 
sound remuneration policies under the UCITS Directive and AIFMD. 
 
There are two separate sets of guidelines: 
 Remuneration of managers of UCITS; 
 Remuneration of managers of AIFs. 
 
The UCITS remuneration guidelines cover: 
 Definitions; 
 The remuneration in scope of the guidelines; 
 Identification of the categories of staff covered by the guidelines; 
 Application of the proportionality principle; 
 Management companies which are part of a group; 
 Guidelines on the application of different financial sector rules, such as the CRD and the AIFMD; 
 Ensuring a sound financial situation of the management company; 
 Governance of remuneration, such as: 

 Design, approval and oversight of the remuneration policy; 
 Remuneration of members of the management body and supervisory function; 
 Shareholders involvement; 
 Remuneration committee; 
 Control functions. 

 Risk alignment including inter alia: 
 Pension benefits, severance pay and hedging 
 Risk alignment of variable remuneration 
 Award process  
 Pay-out process  

 External and internal disclosure  
 
 
 

https://www.esma.europa.eu/sites/default/files/library/2016-411_final_report_on_guidelines_on_sound_remuneration_policies_under_the_ucits_directive_and_aifmd_0.pdf
https://www.esma.europa.eu/sites/default/files/library/2016-411_final_report_on_guidelines_on_sound_remuneration_policies_under_the_ucits_directive_and_aifmd_0.pdf
https://www.esma.europa.eu/sites/default/files/library/2016-411_final_report_on_guidelines_on_sound_remuneration_policies_under_the_ucits_directive_and_aifmd_0.pdf
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Commission Delegated Regulation on Depositaries 

Commission Delegated Regulation (EU) 2016/438 with regard to obligations of depositaries 
17 December 2015 
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016R0438 
 
The Commission Delegated Regulation with regard to obligations of depositaries was published in the 
Official Journal of the European Union on 24 March 2016. It applies from 13 October 2016. 
 
The Delegated Regulation covers: 
 Written contract appointing the depositary; 
 Obligations of the depositary; 
 Loss of financial instruments and liability discharge; 
 Independence requirements for management companies, investment companies, and 

depositaries. 
 

ESMA Q&A on UCITS Directive 

ESMA Questions and Answers on the application of the UCITS Directive 
1 February 2016 
https://www.esma.europa.eu/sites/default/files/library/2016-181_qa_ucits_directive.pdf 
 
On 1 February 2016, ESMA published an updated version of its Questions and Answers on the 
application of the UCITS Directive followed by a futher update on 5 April 2016.  
 
The updated Q&A clarifies, the deadlines for updating UCITS KIIDs, UCITS prospectuses, inclusion of 
information in annual reports on remueration and update of UCITS depositary contracts, from a 
documentation perspective, in view of the upcoming UCITS V regime: 
 
KIIDs 
The UCITS will be permitted to update the KIID with this information at the next annual update after 
18 March 2016, or on the first occasion after 18 March 2016 on which the KIID is revised or replaced 
for another purpose, if the information is available at that point in time. 
 
Key investor information must include: 
 Identification the competent authority of the UCITS; 
 A statement to the effect that the details of the up-to-date remuneration policy, including, but 

not limited to, a description of how remuneration and benefits are calculated, the identity of 
persons responsible for awarding the remuneration and benefits including the composition of the 
remuneration committee, where such a committee exists, are available by means of a website – 
including a reference to that website – and that a paper copy will be made available free of charge 
upon request. 

  

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016R0438
https://www.esma.europa.eu/sites/default/files/library/2016-181_qa_ucits_directive.pdf
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Prospectus 
UCITS will be permitted to add the relevant information to the prospectus at the next occasion it is 
revised for another purpose or in any event by 18 March 2017 at the latest. In the meantime, UCITS 
management companies should make available on a relevant website the additional information about 
the management company’s remuneration arrangements as soon as it becomes available 
 
The CSSF has indicated that it will put in place a fast-track procedure for the approval of changes to 
UCITS prospectuses which are limited to the remuneration and depositary aspects under UCITS V.  
 
The CSSF has indicated that UCITS are permitted to include in their prospectus a summary of the 
remuneration policy and a reference to a website where the details of the remuneration policy − in 
line with the legal framework − are available and that a paper copy will be made available free of 
charge upon request.  
 
Furthermore, with regards to the requirement to include a list of the delegates and sub-delegates of 
the UCITS depositary, the CSSF has indicated that UCITS are permitted to include a reference to a 
website where such list is available. 
 
The prospectus must include either: 
 the details of the up-to-date remuneration policy, including, but not limited to, a description of 

how remuneration and benefits are calculated, the identities of persons responsible for awarding 
the remuneration and benefits including the composition of the remuneration committee, where 
such a committee exists; or 

 a summary of the remuneration policy and a statement to the effect that the details of the up-to-
date remuneration policy, including, but not limited to, a description of how remuneration and 
benefits are calculated, the identity of persons responsible for awarding the remuneration and 
benefits, including the composition of the remuneration committee where such a committee 
exists, are available by means of a website – including a reference to that website – and that a 
paper copy will be made available free of charge upon request. 

 
Annual reports 
The guidelines divide the annual reporting requirements into three phases: 
 Periods ending before 18 March 2016: it is not necessary to include the remuneration-related 

information in any annual report relating to a period that ended before 18 March 2016; 
 First annual periods ending on or after 18 March 2016: For annual reports relating to periods that 

end on or after 18 March 2016, but before the UCITS management company has completed its 
first annual performance period in which it has to comply with the remuneration requirements of 
the Directive, the UCITS management company should include the remuneration-related 
information in the report on a best efforts basis and to the extent possible, explaining the basis for 
any omission; 

 Subsequent periods: full disclosure provisions are applicable. 
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The annual report must include: 
 The total amount of remuneration for the financial year, split into fixed and variable remuneration 

paid by the management company and by the investment company to its staff, and the number of 
beneficiaries, and where relevant, any amount paid directly by the UCITS itself, including any 
performance fee; 

 The aggregate amount of remuneration broken down by categories of employees or other 
members of staff; 

 A description of how the remuneration and the benefits have been calculated; 
 The outcome of the reviews of remuneration policy and its implementation including any 

irregularities that have occurred; 
 Material changes to the adopted remuneration policy. 

 
Depositary contracts 
UCITS depositary contracts should be revised promptly in accordance with any transitional 
arrangements outlined in the Delegated Act following its adoption.  
 
While there is no requirement to include those liability provisions in depositary contracts, in practice 
existing depositary contracts will contain liability provisions which may not be consistent with the 
depositary liability provisions set out in UCITS V. Any such provisions of a contract which set out the 
parties’ agreement on depositary liability and which conflict with the UCITS V depositary liability 
provisions will be void with effect from the date of application of the Law implementing UCITS V; the 
UCITS V depositary liability provisions will apply instead. The liability provisions in existing depositary 
contracts should be amended to reflect the UCITS V depositary liability provisions when those 
depositary contracts are revised to comply with the Delegated Act. 
 
The CSSF has confirmed that it will generally apply the timeline outlined in those ESMA questions and 
answers regarding the updating of KIIDs, UCITS prospectuses and UCITS depositary contracts in relation 
to all aspects under the forthcoming UCITS V. 
 
The updated Q&A also consolidates existing ESMA guidelines on UCITS: 
 Key Investor Invormation Document (KIID) for UCITS; 
 ESMA's guidelines on ETFs and other UCITS issues; 
 Notification of UCITS and exchange of information between competent authorities; 
 Risk Measurement and Calculation of Global Exposure and Counterparty Risk for UCITS. 
 
The updated Q&A also clarifies that a UCITS cannot invest in a feeder UCITS. 
 

 

CSSF FAQ on 2010 Law 

Frequently Asked Questions concerning the Luxembourg Law of 17 December 2010 relating to 
undertakings for collective investment 
8 December 2015 
http://www.cssf.lu/en/supervision/ivm/manco15/faq/ 
 
In December 2015, the CSSF issued the first version of its FAQ on the 2010 Law, initially focusing on 
UCITS. 
 

http://www.cssf.lu/en/supervision/ivm/manco15/faq/
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The first edition covers: 
 Definitions; 
 Eligible assets; 
 Diversification rules. 

 
UCITS and their management companies should ensure that: 
 Remuneration policies meets UCITS V requirements, including ESMA guidelines; 
 UCITS KIIDs are updated in line with UCITS V requirements at the latest at the next annual update 

– i.e. in February 2017; 
 UCITS prospectuses are updated in line with UCITS V at the latest by 18 March 2017. Earlier 

submission is recommended in order to have fast tract CSSF approval before this deadline; 
 Annual reports for the first annual periods ending on or after 18 March 2016 are include the 

required UCITS V disclosures on remuneration; 
 UCITS depositary contracts are revised in line with UCITS V requiremetns, including the Delegated 

Regulation by 13 October 2016; 
 No UCITS invests into a feeder fund. 
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Alternative Investment Funds (AIFs) and Alternative 

Investment Fund Managers (AIFMs) 
 

Draft Law modifying the regime for Specialised Investment Funds (SIFs) and funds under 
Part II under the Law of 17 December 2010 (the 2010 Law) 

Projet de loi portant modification de : 
 La loi modifiée du 15 Juin 2004 relative à la société d'investissement en capital à risque (SICAR) ; 
 La loi modifiée du 13 février 2007 relative aux fonds d'investissement spécialisés ; 
 La loi modifiée du 17 décembre 2010 concernant les organismes de placement collectif ; 
 La loi modifiée du 12 juillet 2013 relative aux gestionnaires de fonds d'investissement alternatifs. 
 18 December 2015 
http://chd.lu/wps/portal/public/RoleEtendu?action=doDocpaDetails&backto=/wps/portal/public&id
=6936 
 
On 18 December 2015, a draft Law was submitted to the Luxembourg Parliament modifying: 
 The 2010 Law in relation to funds under Part II (Part II UCIs); 
 The SIF Law. 
 
Under the draft Law, the CSSF may issue a Regulation determining the types of assets in which Part II 
UCIs may invest. The CSSF may grant exemptions to Part II UCIs which were created before the entry 
into force of the Regulation.  
 
The current rules on eligible assets of Part II UCIs are defined, inter alia, in Circulars including Circular 
91/75; they cover UCIs investing in transferable securities, alternative UCIs (hedge funds), venture 
capital UCIs, futures contracts and/or in options UCIs, real estate UCIs.  
 
The draft Law also permits closed-ended Part II UCIs to issue their units in accordance with the 
conditions and procedures laid down in the constitutive document; thus, closed-ended Part II UCIs 
would no longer be required to issue their units at the net asset value (NAV).  
 
Under the draft Law, SIFs will be divided into two categories, which will define the permitted 
investments: 
 SIFs whose units may only be distributed to professional investors, as defined under the Markets 

in Financial Instruments Directive (MiFID) will continue to be permitted to invest in any asset class; 
 SIF which are open to non-professional investors who meet the informed investor criteria will no 

longer be permitted to invest into any asset class. The CSSF will issue a regulation determining the 
classes of assets in which such a SIF is permitted to invest. 

 
 
  

http://chd.lu/wps/portal/public/RoleEtendu?action=doDocpaDetails&backto=/wps/portal/public&id=6936
http://chd.lu/wps/portal/public/RoleEtendu?action=doDocpaDetails&backto=/wps/portal/public&id=6936
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According to the explanations in the draft Law, professional investors are deemed to have sufficient 
experience, knowledge and skills to evaluate the risks inherent in investing in a SIF which invests in any 
asset class. The proposed change to the SIF Law aims to protect investors who are not professional 
investors from investing in SIFs which invest in exotic illiquid asset classes which may be potentially 
high risk, such as wine, diamonds, insurance policies, football players, art and animals. 
 
The CSSF may grant exemptions to SIFs which were created before the entry into force of the 
Regulation. 
 
The draft Law also requires that, taking into account the nature, scale and complexity of their activities, 
SIFs which are not managed by authorised AIFMs have sound administrative and accounting 
procedures and adequate internal control mechanisms permitting the effective supervision of their 
activities. 
 
The draft Law may: 
 Lead to a CSSF review of the eligible assets rules for Part II UCIs. This may mean that Part II UCIs 

may no longer be able to invest in certain asset classes; 
 Permit subscriptions into Part II UCIs at a value other than the NAV; 
 Restrict SIFs investing into exotic assets to professional investors;  
 Require SIFs not managed by an authorised AIFM to ensure that their organisational arrangements 

are sound and internal control mechanisms permit effective supervision of their activities 
 

CSSF Regulation on the risk management and the management conflicts of interest of 
specialised investment funds (SIFs) and CSSF Regulation on the management of conflicts of 
interest of investment companies in risk capital (SICARs) 

CSSF Regulation No 15-07 laying down the application measures of Article 42a of the law of 13 February 
2007 relating to specialised investment funds as regards the requirements in relation to risk 
management and conflicts of interest for specialised investment funds which are not referred to in the 
specific provisions of Part II of this law 
31 December 2015 
http://www.cssf.lu/en/supervision/ivm/sif/regulation/laws-regulations-and-other-texts/ 
 
CSSF Regulation No 15-08 laying down the application measures of Article 7a of the law of 15 June 
2004 relating to the Investment company in risk capital (SICAR) as regards the requirements in relation 
to the management of conflicts of interest for SICARs which are not referred to in the specific 
provisions of Part II of this law 
31 December 2015 
http://www.cssf.lu/en/supervision/ivm/sicar/regulation/laws-regulations-and-other-texts/ 
 
The CSSF Regulations cover: 
 SIFs: Risk management of SIFs which are not managed by an authorised AIFM: 

 Defines counterparty, liquidity, market and operational risk; 
 Organisation of the risk management system; 
 The risk management function. 

 
 
 

http://www.cssf.lu/en/supervision/ivm/sif/regulation/laws-regulations-and-other-texts/
http://www.cssf.lu/en/supervision/ivm/sicar/regulation/laws-regulations-and-other-texts/
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 SIFs and SICARs: Management of conflicts of interest of SIFs and SICARs which are not managed by 

an authorised AIFM: 
 Criteria for the identification of conflicts of interest; 
 Conflicts of interest policy; 
 Independence in conflicts of interest management; 
 Management of activities giving rise to detrimental conflicts of interest. 

 
In the case of SIFs, CSSF Regulation No 15-07 replaces CSSF Regulation No 12-01. The new Regulation 
clarifies that its provisions only apply to SIFs which are not managed by an authorised AIFM; there are 
no other changes to the provisions of the Regulation.  
  
In the case of SICARs, the regulation is a new one. 
 
The CSSF Regulations: 
 Clarify that the risk management and conflict of interest requirements of the Regulations only 

apply to SIFs and SICARs which are not managed by an authorised AIFM; 
 Extend the conflict of interest requirements applicable to SIFs to SICARs. 
 

Draft law on Reserved AIFs (RAIFs) 

Projet de loi relative aux fonds d’investissement alternatifs réservés et portant modification de :  
 La loi modifiée du 16 octobre 1934 concernant l’impôt sur la fortune ;  
 La loi modifiée du 1 décembre 1936 concernant l’impôt commercial communal ;  
 La loi modifiée du 4 décembre 1967 concernant l’impôt sur le revenu ; 
 La loi modifiée du 17 décembre 2010 concernant les organismes de placement collectif. 
14 December 2015 
http://chd.lu/wps/portal/public/RoleEtendu?action=doDocpaDetails&backto=/wps/portal/public&id
=6929 
 
In December 2015, a draft Law was submitted to the Luxembourg Parliament creating a new 
alternative investment fund regime in Luxembourg, Reserved AIFs (RAIFs – in French: “Fonds 
d’investissements alternatifs réservés – FIAR”). 
 
RAIFs: 
 Must meet the definition of AIF under the AIFM Directive; 
 Must be managed by: 

 An authorised Luxembourg AIFM; 
 An authorised EU AIFM; 
 An authorised third country AIFM (following the implementation of the Member State of 

Reference regime for third country AIFM); 
 RAIFs cannot be internally managed. 

 Will not be subject to authorisation or supervision of the CSSF (unlike UCITS and Part II UCIs created 
under the 2010 Law, SIFs and SICARs). However, they will be subject to indirect supervision by the 
competent authority of the authorised AIFM; 

 Must have a central administration in Luxembourg; 
 Must appoint a Luxembourg depositary; 
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 May be established as: 

 A Common fund (FCP); 
 An investment company with variable capital (SICAV); 
 An investment company with fixed capital (SICAF); 

 May be structured as single or multiple compartment, the assets and liabilities of each 
compartment being separate from each other; 

 Must be constituted by notarial deed. The constitution of the RAIF must be communicated to and 
published on the list maintained by the Register of Trade and Companies within 10 working days 
of constitution; 

 Must establish: 
 An issuing document which contains all the information necessary for investors to make an 

informed judgement about the proposed investment in the RAIF, and in particular the inherent 
risks; 

 An annual report which must be made available to investors within six months of the end of 
the period it refers to. 

 May be marketed to informed investors2 in Luxembourg; 
 May be marketed abroad subject to the notification procedure under the AIFMD; 
 Must be audited by an approved statutory auditor; 
 Are subject to subscription tax of 0.01%; exemptions exist similar to those applicable under the SIF 

Law. 
 
 
The draft Law: 
 Proposes a regime for AIFs not subject to authorisation and supervision of the CSSF; 
 Such AIFs must be managed by authorised AIFMs; 
 The lightly regulated regime is based on the SIF Law regime. 

 
The RAIF may offer managers an opportunity to extend or start activities in Luxembourg 
 

CSSF Regulation on the marketing of foreign AIF to retail investors in Luxembourg 

CSSF Regulation No 15-03 laying down detailed rules for the application of Article 46 of the law of 12 
July 2013 on alternative investment fund managers regarding the marketing of foreign alternative 
investment funds to retail investors in Luxembourg 
26 November 2015 
http://www.cssf.lu/en/supervision/ivm/aifm/regulation/laws-regulations-and-other-texts/ 
 
In November 2015, the CSSF issued Regulation No 15-03 on the marketing of foreign AIF to retail 
investors in Luxembourg. 
 

                                                           
2 “Informed investors” are: 

 Institutional investors; 

 Professional investors; 

 Other types of investors who have declared in writing that they are informed investors and meet either of the 
following criteria: 
o They invest a minimum of €125,000; 
o They have an appraisal from a financial institution certifying that they have the appropriate expertise, 

experience and knowledge to adequately understand the investment made in the AIF. 

http://www.cssf.lu/en/supervision/ivm/aifm/regulation/laws-regulations-and-other-texts/
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In summary, the CSSF Regulation: 
 Covers marketing to ‘retail investors’: investors who are not ‘informed investors’, as defined under 

the Law on Specialised Investment Funds (“SIF Law”); 
 Limits the scope of the AIF which may be marketed to retail investors to AIFs managed by an 

authorised Luxembourg, European Economic Area (“EEA”) or third country Alternative Investment 
Fund Managers (“AIFMs”); 

 Outlines authorisation process for the marketing of AIFs to retail investors; 
 Specifies the requirements applicable to AIFs which may be marketed to retail investors, clarifying 

the requirement for the AIF to be subject to equivalent requirements to Luxembourg Part II UCIs 
under the Law of 17 December 2010 (the “2010 Law”); 

 Lays down the requirement to appoint a bank as a paying agent for transactions of Luxembourg 
investors. 

 
The Regulation applies to marketing to retail investors in Luxembourg of foreign AIFs managed by: 
 Authorised Luxembourg AIFMs; 
 Authorised EU/EEA AIFMs; 
 Authorised third country AIFMs (i.e. third country AIFMs authorised under the Member State of 

Reference regime for the authorisation of non-EU/EEA AIFMs following the adoption of a First 
Delegated Act under the AIFM Directive). 

 
The Regulation does not apply to the marketing of foreign AIFs in Luxembourg to: 
 Informed investors as defined under the SIF Law and under the SICAR Law3; 
 Eligible investors under the EU Regulation on European venture capital funds (‘EuVECAs’)4; 
 Eligible investors under the EU Regulation on European social entrepreneurship funds (‘EuSEFs’)5; 
 Eligible investors under the EU Regulation on European long-term investment funds (‘ELTIFs’)6. 
 
Before the CSSF authorises the marketing of a foreign AIF to retail investors in Luxembourg, the foreign 
AIF must be notified for marketing to professional investors in Luxembourg under the AIFM Directive 
notification procedure.  
 
The marketing of shares or units of foreign AIFs to retail investors is then subject authorisation by CSSF 
under the Regulation.  
  

                                                           
3
 ‘Informed investors’ are: 

 Institutional investors; 

 Professional investors; 

 Other types of investors who have declared in writing that they are informed investors and meet either of the following 
criteria: 
o They invest a minimum of €125,000; 
o They have an appraisal from a financial institution certifying that they have the appropriate expertise, experience 

and knowledge to adequately understand the investment made in the AIF. 
The SIF Law is the Law of 13 February 2007 on Specialised Investment Funds (“SIFs”), as amended 

The SICAR Law is the Law of 15 June 2004 on the investment companies in risk capital (“SICARs”), as amended 
4
 Regulation (EU) No 345/2013 of 17 April 2013 on European venture capital funds 

5
 Regulation (EU) No 346/2013 of 17 April 2013 on European social entrepreneurship funds 

6
 Regulation (EU) No 2015/760 of 29 April 2015 on European long-term investment funds 
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The Regulation covers: 
 The required content of the application for authorization; 
 General requirements applicable to foreign AIFs and their managers including the requirement for 

the AIFM to be authorised and the AIF be subject to regulation providing an equivalent level of 
investor protection and subject to equivalent supervision and for esupervisory cooperaiton 
agreements; 

 The required content of addendum to the prospectus or issuing document to enable Luxembourg 
investors to make an informed decision; 

 Diversification requirements and investment restrictions; 
 NAV calculation frequency; 
 Subscriptions and redemptions; 
 Disclosures to investors; 
 Marketing rules; 
 Foreign AIFs currently marketed to retail investors in Luxembourg; 
 Termination of marketing. 
 
The Regulation impacts managers of foreign AIF which are marketed to retail investors in 
Luxembourg. 
 

ESMA guidelines on remuneration 

Guidelines on sound remuneration policies under the UCITS Directive and AIFMD 
31 March 2016 
https://www.esma.europa.eu/sites/default/files/library/2016-
411_final_report_on_guidelines_on_sound_remuneration_policies_under_the_ucits_directive_and_
aifmd_0.pdf 
 
On 31 March 2016, ESMA published the UCITS Remuneration Guidelines included in its Guidelines on 
sound remuneration policies under the UCITS Directive and AIFMD. 
 
There are two separate sets of guidelines: 
 One on the reumeration of managers of UCITS; 
 One on the remuneration of managers of AIF. 
 
The AIFMD guidelines are updated to clarify that non-AIFM sectoral prudential rules applying to group 
entities may lead certain staff of the AIFM which is part of that group to be 'identified staff' for the 
purpose of those sectoral remuneration rules.  
 
Henceforth, the application of other sectoral rules on remuneration, such as CRD IV rules, is no longer 
considered to be equivalent to AIFMD rules 
 
AIFMs should ensure that all staff are subject to AIFMD reumeration rules; staff may no longer be 
considered as being subject to equivalent rules. 
 

  

https://www.esma.europa.eu/sites/default/files/library/2016-411_final_report_on_guidelines_on_sound_remuneration_policies_under_the_ucits_directive_and_aifmd_0.pdf
https://www.esma.europa.eu/sites/default/files/library/2016-411_final_report_on_guidelines_on_sound_remuneration_policies_under_the_ucits_directive_and_aifmd_0.pdf
https://www.esma.europa.eu/sites/default/files/library/2016-411_final_report_on_guidelines_on_sound_remuneration_policies_under_the_ucits_directive_and_aifmd_0.pdf
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Securities financing transactions (“SFT”)  
 

EU Regulation on Securities Financing Transactions 

Regulation (EU) 2015/2365 of the European Parliament and of the Council of 25 November 2015 on 
transparency of securities financing transactions and of reuse and amending Regulation (EU) No 
648/2012 
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32015R2365 
 
In November 2015, the Regulation on transparency of securities financing transactions (“SFTs”) and of 
reuse was finalised. The Regulation lays down: 
 EMIR-like rules on the reporting of SFTs to trade repositories; 
 Additional transparency requirements the use of SFTs and total return swaps by investment funds; 
 Minimum conditions to be met when financial instruments are re-hypothecated. 
 
The Regulation will impact the securities financing activities of EU counterparties, EU branches of non-
EU counterparties, management companies, and AIFM. 
 
SFT transaction reporting 
The Regulation covers the SFTs of: 
 EU counterparties (such as banks, brokers, funds, insurance companies, pension funds, other 

financing companies and non-financial companies) and their branches, wherever they are located; 
 EU branches of non-EU counterparties; 
 Management companies of UCITS and UCITS investment companies; 
 Alternative investment fund managers (“AIFMs”) and internally managed AIFs subject to the 

Alternative Investment Fund Managers Directive (“AIFMD”); 
 Counterparties established in third countries where either: 

 The reuse is effected in the course of the operations of a branch in the EU of that counterparty; 
 The reuse concerns financial instruments provided under a collateral arrangement by a 

counterparty established in the Union or a branch in the Union of a counterparty established 
in a third country. 

 
SFTs include: 
 Repurchase transactions (“repos”) and reverse repurchase transactions (“reverse repos”); 
 Securities or commodities lending and securities or commodities borrowing; 
 Buy-sell back and sell-buy back transactions; 
 Margin lending transactions. 
 
The reporting of SFTs will be based on the existing reporting framework for derivative contracts 
established by the European Market Infrastructure Regulation (“EMIR”), and would operate in a similar 
way. 
 
  

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32015R2365
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Counterparty to SFTs will have to report the details of these transactions to a trade repository. The 
reporting obligation will apply to SFTs which: 
 Were concluded before the date of application of the requirements on transparency of SFTs, and 

remained outstanding on that date; 
 Are concluded after the date of application of the requirements on transparency of SFTs. 
 
Where a trade repository is not available to record the details of SFTs, counterparties will be required 
to report the details of the SFTs to the European Securities and Markets Authority (“ESMA”). 
 
ESMA is required to develop draft regulatory technical standards specifying the detail of the different 
types of SFTs to be reported and the format and frequency of the SFT reporting. The Commission is to 
adopt a delegated act on the basis of ESMA’s draft regulatory technical standards. 
 
A counterparty which is subject to the reporting obligation may delegate the reporting of the details 
of SFTs. 
 
Counterparties must keep a record of any SFT that they have concluded, modified or terminated for at 
least five years following the termination of the transaction. 
 
The requirements on transparency of SFTs apply from: 
 12 months after the date of entry into force of the delegated act adopted by the Commission for 

investment firms and credit institutions; 
 18 months after the date of entry into force of the delegated act adopted by the Commission for 

UCITS and their management companies and AIFs and their AIFMs. 
 
Transparency for investors on the SFT activities of investment funds 
The Regulation also aims to enable investment fund investors to better understand the risks and 
returns linked to the use of the SFT and total return swap transactions by investment funds, 
management companies, AIFM, and create incentives for managers to act in the interests of investors 
in relation to the use of SFTs. 
 
Management companies, investment companies and AIFM will be required to provide investors with 
all relevant data regarding the use of SFT and total return swaps by the fund in a concise and aggregate 
manner: 
 In the prospectus or issuing document made available to investors before they invest: 

 General description of the SFTs and total return swaps used by the fund and the rationale for 
their use; 

 Overall data for each type of SFT and total return swap; 
 Types of assets that can be subject to SFT; 
 Criteria used to select counterparties; 
 Description of acceptable collateral; 
 Information on collateral valuation methodology; 
 Description of the risks linked to SFT, as well as risks linked to collateral management, such as 

operational, liquidity, counterparty, custody and legal risks; 
 Specification of how assets lent out and collateral received are safe-kept; 
 Policy on sharing of return generated by SFT that are returned to the fund, to the manager or 

retained by third parties. 
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 In the regular reports of funds (half yearly reports and annual reports of UCITS, annual reports of 

AIF): 
 Global data including amount of securities and commodities on loan as a proportion of total 

lendable assets and amount of assets engaged in each type of SFT expressed as an absolute 
amount and as a proportion of the fund’s assets under management; 

 Concentration data including ten largest collateral issuers across all SFTs and total return 
swaps and top ten counterparties of each type of SFTs and total return swaps; 

 Aggregate transaction data for each type of SFT separately broken down by category; 
 Data on re-use of collateral; 
 Number of custodians and the amount of collateral assets safe-kept by each; 
 The proportion of collateral granted by the fund as part of SFTs held in segregated accounts or 

in pooled accounts; 
 Data on return and cost for each type of SFTs broken down between the fund, fund manager 

and agent lender. 
 
The requirements apply: 
 To prospectuses and issuing documents: 

 From 13 July 2017 in the case of investment funds constituted before 12 January 2016; 
 Immediately for new investment funds; 

 To annual and semi-annual reports of investment funds from 13 January 2017. 
 
Requirements on re-hypothecation 
The Regulation lays down the requirements to be met when financial instruments are re-hypothecated 
(any right of counterparties to reuse financial instruments received as collateral): 
 The providing counterparty must have been duly informed of the potential risks involved, including 

those in the event of default of the receiving counterparty; 
 The providing counterparty must give its prior consent for its instruments to be re-hypothecated 

or expressly agreed to provide collateral by way of title transfer collateral agreement; 
 The financial instruments received as collateral must be transferred to an account opened in the 

name of the receiving counterparty. 
 
These requirements apply from 15 July 2016, including for collateral arrangements existing on that 
date.  
 
Investment funds and their managers should ensure that it is able to comply with: 

 The SFT transaction reporting requirements by 18 months after the date of entry into force of 
the delegated act adopted by the Commission; 

 The prospectus requirements from 13 July 2017 in the case of existing investment funds and 
immediately in case of new funds; 

 The annual and semi-annual report requirements from 13 January 2017; 
 The re-hypothecation requirements from 15 July 2016. 
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Market in Financial Instruments Directive (MiFiD II) 

package 
 

EU Directive and Regulation postponing MiFID II package implementation 

Proposal for a Directive amending Directive 2014/65/EU on markets in financial instruments as regards 
certain dates  
Proposal for a Regulation amending Regulation (EU) No 600/2014 on markets in financial instruments, 
Regulation (EU) No 596/2014 on market abuse and Regulation (EU) No 909/2014 on improving 
securities settlement in the European Union and on central securities depositories as regards certain 
dates 
10 February 2016 
http://ec.europa.eu/finance/securities/isd/mifid2/index_en.htm 
 
In February 2016, the European Commission proposed a one year delay in the implementation of the 
MiFID II package. 
 
The key implementation deadline is extended from 3 January 2017 to 3 January 2018. 
 
The MiFID II package consists of a Directive and a Regulation: 
 Recast Markets in Financial Instruments Directive (MiFID) – Directive 2014/65/EU: 

 Mainly focus is rules for banks and investment firms; 
 Must be transposed into national Law. 

 New Markets in Financial Instruments Regulation – Regulation (EU) No 600/2014: 
 Mainly covers market infrastructure; 
 Directly applicable in all Member States. 

 
The main enhancements in the MiFID II package may be summarised as follows: 
 Strengthened rules for investment firms and banks providing investment services and/or 

performing investment activities; 
 New market infrastructure provisions impacting investment firms and market infrastructure 

providers; 
 Strengthened sanctions regime; 
 Harmonised regime for firms from third countries to access EU markets. 
 
  

http://ec.europa.eu/finance/securities/isd/mifid2/index_en.htm
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Some of the key requirements of the MiFID II package cover: 
 Product governance of financial instruments: 

 Product manufacturers will be required to:  
o Maintain a product approval process; 
o Identify target market for each product; 
o Assess all relevant risks to identified target market; 
o Make available to distributors all appropriate information on financial instrument 

and product approval process, including identified target market; 
o Take reasonable steps to ensure distribution to identified target market; 
o Perform ongoing monitoring of the appropriateness of the financial instrument for 

that target market. 
 Distributors will be required to: 

o Obtain information on financial instrument and product approval; 
o Understand the features of the products and identified target market; 
o Assess compatibility of product with the needs of the clients; 
o Ensure product offered or recommended only when in interest of client. 

 Independent investment advice and portfolio management: Inducements: Ban on accepting and 
retaining: 

 Fees, commissions or any monetary or non-monetary benefits; 
 Paid or provided by any third party or person acting on their behalf; 
 In relation to the provision of the service to clients. 

 Investment advice: Investment advisor must inform client of:  
 Where advice provided on an independent basis; 
 Range of financial instruments analysed; 
 Information on any provision of periodic assessment; 
 Knowledge of professionals providing advice. 

 Independent investment advice must be based on: 
 Assessment of: 

o Sufficient range of financial instruments available on the market; 
o Sufficiently diverse with regard to their type and issuers or product providers to 

ensure that the client’s investment objectives can be suitably meet; 
o Not limited to firms with close links or economic relationships. 

 Inducements are banned. 
 Non-independent advice: where non-independent advice is provided, the distributor must be able 

to demonstrate the quality enhancement of any inducement; 
 Structured UCITS and AIF qualify as complex products; they cannot be sold to investors on an 

execution-only basis; any sale must be advised. 
 
Other changes implemented by the MiFID II package cover: 
 Suitability and/or appropriateness; 
 Disclosure of costs and charges; 
 Cross-selling; 
 Recording telephone & electronic communications; 
 Best execution; 
 Conflicts of interest; 
 Governance; 
 Product intervention; 
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 Trading of derivatives on regulated markets, multilateral trading facilities (“MTFs”), organised 

trading facilities (“OTFs”) or third country venues; 
 Access of third country firms to EU markets. 
 
Investment funds and their managers should work with their distributors and intermediaries in order 
to ensure that they comply with MiFID II rules by January 2018 including: 
 Product governance rules; 
 Independent advice and discretionary management rules; 
 Inducements rules. 
 

ESMA guidelines for the assessment of knowledge and competence 

Guidelines for the assessment of knowledge and competence 
22 March 2016 
https://www.esma.europa.eu/press-news/esma-news/esma-publishes-final-report-mifid-ii-
guidelines-assessment-and-knowledge 
 
The guidelines cover: 
 Criteria for knowledge and competence for staff giving information about investment products, 

investment services or ancillary services; 
 Criteria for knowledge and competence for staff giving investment advice; 
 Organisational requirements for assessment, maintenance and updating of knowledge and 

competence. 
 
Management companies and AIFMs which provide investment advice and discretionary portfolio 
management services should apply these guidelines. 
Other management companies and AIFMs are not subject to the guidelines but should be aware that 
their distributors are subject to the guidelines. 
  

https://www.esma.europa.eu/press-news/esma-news/esma-publishes-final-report-mifid-ii-guidelines-assessment-and-knowledge
https://www.esma.europa.eu/press-news/esma-news/esma-publishes-final-report-mifid-ii-guidelines-assessment-and-knowledge
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Package Retail and Insurance-based Investment 

Products (PRIIPS) 
 

ESMA publishes draft technical standards on Packaged Retail and Insurance-based 
Investment Products (PRIIPs) 

Draft regulatory technical standards with regard to presentation, content, review and provision of the 
key information document, including the methodologies underpinning the risk, reward and costs 
information in accordance with Regulation (EU) No 1286/2014 of the European Parliament and of the 
Council 
November 2015 
 
In November 2015, the European Banking Authority (“EBA”), European Insurance and Occupational 
Pensions Authority (“EIOPA”), European Securities and Markets Authority (“ESMA”) published a Joint 
Consultation Paper on the regulatory technical standards under PRIIPS. 
 
A ‘Packaged Retail Investment Product’ is an investment where, regardless of the legal form of the 
investment, the amount repayable to the investor is subject to fluctuations because of exposure to 
reference values or to the performance of one or more assets which are not directly purchased by the 
investor.  
 
The PRIIPS Key Information Document (“KID”) is a short information document which any entity 
advising or selling packaged retail financial products will be required to provide to investors in financial 
and insurance products before they invest. When different classes of the same product are sold, a 
separate KID will be required for each class of product. 
 
PRIIP manufacturers must prepare and publish KIDs for each PRIIP they manufacture, and those selling 
or advising on these PRIIPs must provide KIDs to retail investors.  
 
For PRIIPS except UCITS, including alternative investment funds (“AIFs”) marketed to retail investors, 
the PRIIPs Regulation must be implemented by 1 January 2017. For UCITS, the PRIIPs Regulation is 
applicable from 1 January 2020. 
 
The main elements of the PRIIPS Regulation may be summarised as follows. 
 
The KID is structured as follows: 
 Title: Key Information Document; 
 Name of product, identity of product manufacturer and competent authority; 
 Comprehension alert, where relevant; 
 What is this product? 
This includes, inter alia: 

 The type of the PRIIP; 
 Its objectives and the means for achieving them; 
 A description of the consumer type to whom the PRIIP is intended to be marketed. 
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 What are the risks and what could I get in return? 
 This includes, inter alia: 

 A summary risk indicator, supplemented by a narrative explanation of the indicator, its main 
limitations and a narrative explanation of the risks which are materially relevant to the PRIIP 
and which are not adequately captured by the synthetic risk indicator; 

 The possible maximum loss of invested capital; 
 Appropriate performance scenarios. 

 What happens if the PRIIP manufacturer is unable to pay out? 
 What are the costs? 
 How long should I hold it and can I take money out early? 
 How can I complain? 
 Other relevant information. 
 
The comprehension alert will be required for: 
 Products which invest in assets not commonly invested in by retail investors; 
 Products which use different mechanisms to calculate the final return; 
 Products which take advantage of investors’ behavioural biases. 
 
The KID must be accurate, fair, clear and not misleading.  
 
It must promote comparability and is presented and laid out in a way that is easy to read, and clearly 
expressed and written in language and a style that facilitates the understanding of the information. 
 
The KID cannot be more than three sides of A4-sized paper long.  
 
The KID must be written in the official languages, or in one of the official languages used in the part of 
the Member State where the PRIIP is distributed, or in another language accepted by the competent 
authorities of that Member State, or where it has been written in a different language, it shall be 
translated into one of these languages. 
 
The PRIIP manufacturer must review the information contained in the KID regularly and revise the 
document where the review indicates that changes need to be made 
 
Before a PRIIP is made available to retail investors, the product manufacturer must publish the KID on 
its website. 
 
Member States may require ex-ante notification of the key information document by the manufacturer 
or seller to the Competent Authority for PRIIPs marketed in that Member State. 
 
A person advising on or selling a PRIIP must provide retail investors with the key information document 
in good time and free of charge before he or she is bound by any contract or offer relating to the PRIIP. 
 
In certain cases, a person selling a PRIIP may be permitted to provide the retail investor with the key 
information document without undue delay after the conclusion of the transaction. 
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The person advising on or selling a PRIIP must provide the KID to the retail investor in one of the 
following media:  
 Paper, which is the default option in case the PRIIP is offered on a face-to-face basis; 
 Durable medium other than paper; 
 Website. 
 
The draft RTS relate to three Articles under the PRIIPs Regulation: 
 The presentation and content of the Key Information Document (“KID”), including methodologies 

for the calculation and presentation of risks, rewards and costs within the document; 
 The review, revision, and republication of KIDs; 
 The conditions for fulfilling the requirement to provide the KID in good time. 
 

The PRIIPS Regulation will have immediate impact, inter alia, on AIFs marketed to retail investors. 
 
If the investment fund has institutional investors which wrap the investment fund products into other 
products marketed to retail investors, such as life insurers, these may need data from the fund manager 
in order to be able to produce Key Investor Information documents for their own retail products. 
 
It is foreseen that the UCITS KID will replace the PRIIPs KID in 2020; so asset managers will need to 
prepare for this change to its UCITS KIIDs in 2018 and 2019. 
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Reporting on investment funds to the CSSF 
 

Updated monthly reporting for Luxembourg investment funds 

CSSF Circular 15/627 on new monthly reporting to the CSSF - U 1.1 reporting 
3 December 2015 
http://www.cssf.lu/en/supervision/ivm/ucits/regulation/circulars/ 
 
The new monthly reporting table, U 1.1, is based on the monthly financial information, O 1.1, that is 
currently submitted to the CSSF and STATEC.  
 
The monthly reporting requirements are henceforth applicable to: 
 UCITS; 
 Part II UCIs under the Law of 17 December 2010 (the 2010 Law); 
 Specialised investment funds (SIFs); 
 Investment companies in risk capital (SICARs). 
 
In terms of scope, the Circular extends the scope of the existing monthly reporting to SICARs.  
 
The new U 1.1 reporting includes enhanced content in terms of financial, functional and descriptive 
information. Compared with the O 1.1 reporting, additional information is required on: 
 The results of operations and on each unit or share class; 
 The launch and closing dates of the investment fund and its unit/share classes. 
 
The reporting format is also upgraded to Extensible Markup Language (XML). 
 
All UCIs are required to provide the new U 1.1 reporting for the first time as at 30 June 2016. The 
requirement to provide the O 1.1 monthly financial information is repealed as from the U 1.1 reporting 
due for the reference month of June 2016. 
 
Investment funds and their managers should ensure that they are able to comply with the new 
reporting for the UCIs it manages from June 2016. 
 

  

http://www.cssf.lu/en/supervision/ivm/ucits/regulation/circulars/
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Reporting by managers to the CSSF 
 

Extension of reporting by management companies to all types of managers 

CSSF Circular 15/633 on financial information to be provided by investment fund managers and their 
branches on a quarterly basis 
29 December 2015 
http://www.cssf.lu/en/supervision/ivm/manco15/regulation/circulars/ 
 
The Circular extends the reporting of quarterly financial information to all types of managers of 
investment funds: 
 UCITS management companies (Chapter 15 management companies); 
 Non-UCITS management companies (Chapter 16 management companies); 
 Alternative investment fund managers (“AIFMs”). 
 
All types of managers of investment funds, and their subsidiaries, are required, from to provide 
quarterly finanical information to the CSSF from 2016. 
 
Managers of investment funds which have more than one authorisation (such as a Chapter 15 
management company and AIFM) are required to submit the quarterly reporting once only.  
 
The reporting periods are calendar quarters ending on 31 March, 30 June, 30 September and 31 
December. The reporting must be submitted within 20 days of the end of the quarter. 
 
The deadline for the first reporting with December 2015 data to the CSSF under the Circular was 29 
February 2016.  
 
Managers of investment funds are also required to provide definitive annual audited financial 
information to the CSSF in accordance with CSSF Circular 10/467. The  
 
information must be communicated within one month of the annual general meeting which approves 
the annual accounts of the manager. 
 
The information should be transmitted as follows: 
 UCITS management companies: in accordance with the instructions laid down in CSSF Circular 

10/467; 
 Non-UCITS management companies: in accordance with the instructions laid down in CSSF Circular 

10/467; 
 Alternative investment fund managers (AIFMs): by email to: aifm_reporting@cssf.lu; the Circular 

lays down specific technical requirements applicable to reporting by AIFMs. 
 
UCITS management companies continue under the existing reporting framework. 
Non-UCITS management companies and AIFMs should ensure that they are able to comply with the 
new reporting requirements immediately. 
All managers should ensure that the data is also being reported for branches.  

http://www.cssf.lu/en/supervision/ivm/manco15/regulation/circulars/
mailto:aifm_reporting@cssf.lu
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Investment fund taxation 
 

Luxembourg draft Law introducing electronic submission of subscription tax declarations by 
Luxembourg investment funds 

Projet de loi 
 portant introduction en matière de taxe d'abonnement de l'obligation de dépôt électronique des 

déclarations par les organismes de placement collectif et les fonds d'investissement spécialisés ; 
 modifiant la loi organique de l'enregistrement du 22 frimaire an VTI ; 
 modifiant la loi modifiée du 21 ventôse an VII relative à l'organisation de la conservation des 

hypothèques ; 
 modifiant l'article 2200 et abrogeant l'article 2201 du Code civil.  
http://chd.lu/wps/portal/public/RoleEtendu?action=doDocpaDetails&backto=/wps/portal/public&id
=6963 
 
On 3 March 2016, a Luxembourg draft Law introducing electronic submission of subscription tax 
declarations by Luxembourg investment funds was submitted to Parliament.  
 
The draft Law creates a legal basis requiring undertakings for collective investment under the Law of 
17 December 2010 (UCITS and Part II UCIs) and specialised investment funds (SIFs) to submit their 
subscription tax declarations electronically from 1 January 2018  
 
The electronic submission of subscription tax declarations may be extended by a Grand Ducal 
Regulation to other types of Luxembourg funds. 
 
Investment funds and their managers should ensure that the subscription tax declarations of funds 
are submitted in electronic format from 1 January 2018. 
 

Luxembourg Law on net wealth tax  

Loi du 18 décembre 2015 portant modification : 
 de la loi modifiée du 4 décembre 1967 concernant l'impôt sur le revenu; 
 de la loi modifiée du 16 octobre 1934 concernant l'impôt sur la fortune; 
 de la loi modifiée du 22 mars 2004 relative à la titrisation; 
 de la loi modifiée du 15 juin 2004 relative à la Société d'investissement en capital à risque (SICAR); 
 de la loi modifiée du 13 juillet 2005 relative aux institutions de retraite professionnelle sous forme 

de société d'épargne-pension à capital variable (sepcav) et d'association d'épargne-pension (assep) 
http://www.impotsdirects.public.lu/legislation/legi15/Memorial-A---N_-245-du-24-decembre-
2015.pdf 
 
The Law of 18 December 2015 introduces a net wealth tax (NWT) applicable from 1 January 2016 to: 
 Investment companies in risk capital (SICARs); 
 Securitisation vehicles subject to the Luxembourg Securitisation Law;  
 Pension fund savings vehicles regulated by the CSSF (SEPCAVs and ASSEPs). 

http://chd.lu/wps/portal/public/RoleEtendu?action=doDocpaDetails&backto=/wps/portal/public&id=6963
http://chd.lu/wps/portal/public/RoleEtendu?action=doDocpaDetails&backto=/wps/portal/public&id=6963
http://www.impotsdirects.public.lu/legislation/legi15/Memorial-A---N_-245-du-24-decembre-2015.pdf
http://www.impotsdirects.public.lu/legislation/legi15/Memorial-A---N_-245-du-24-decembre-2015.pdf
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The NWT ranges from €535 for entities with assets up to €350,000 to €32,100 for entities with assets 
over €30m. However, for entities which hold financial assets, receivables from affiliated companies 
and companies with which the taxpayer has a participating interest, transferable securities and cash 
exceeding 90% of their gross assets and €350,000 the minimum NWT is €32,100. 
 
Investment funds will become subject to NWT if: 
 A SICAR 
 One of the AIF invests through securitisation vehicles subject to the Luxembourg Securitisation 

Law. 
 
 

Luxembourg Law Transposing the European Directive on the Automatic Exchange of 
Information 

Loi du 18 décembre 2015 concernant l’échange automatique de renseignements relatifs aux comptes 
financiers en matière fiscale et portant 
1. transposition de la directive 2014/107/UE du Conseil du 9 décembre 2014 modifiant la directive 
2011/16/UE en ce qui concerne l’échange automatique et obligatoire d’informations dans le domaine 
fiscal; 
2. modification de la loi modifiée du 29 mars 2013 relative à la coopération administrative dans le 
domaine fiscal. 
http://www.legilux.public.lu/leg/a/archives/2015/0244/2015A5968A.html 
 
In December 2015, the Luxembourg law transposing Council Directive 2014/107/EU of 9 December 
2014 amending Directive 2011/16/EU as regards mandatory automatic exchange of information in the 
field of taxation was approved by the Luxembourg Parliament.  
 
The Law extends the automatic exchange of information to: 
 Interest, dividends and other income; 
 Gross proceeds from the sale or redemption of financial assets; 
 Account balances. 
 
The Law is applicable from 1 January 2016 with information on these categories of revenues being 
reported within nine months from the end of each calendar year.  
 
There should be no impact on investment funds and their managers because: 
 All investors should have declared their income from the fund, so the automatic exchange of 

information should have no impact on them; 
 In most countries, distributors or paying agents withhold tax directly for the investors. 
 

  

http://www.legilux.public.lu/leg/a/archives/2015/0244/2015A5968A.html
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ALFI Guidelines on Common Reporting Standard (CRS) under the European Directive on the 
Automatic Exchange of Information (AEOI) 

ALFI CRS DAC  
 Recommendations; 
 List of relevant documents; 
 Template - self certification form – entity; 
 Template - self certification form – individual; 
 Template - self certification form - controlling person. 

December 2015 
http://www.alfi.lu/legal-technical/alfi-guidelines-and-recommendations 
 
In December 2015, the Association of the Luxembourg Fund Industry published its recommendations, 
list of relevant documents and templates on the Common Reporting Standard under the European 
Directive on the Automatic Exchange of Information. 
 
The Recommendations deal specifically with due diligence rules in the context of European Directive 
on the Automatic Exchange of Information Common Reporting Standard. These Recommendations are 
much shorter than those issued in the context of FATCA as the OECD has provided useful guidance by 
way of its implementation handbook and FAQs. 
 
ALFI’s three templates of self-certification forms which reporting may be used by financial institutions 
when dealing with their clients and investors. The templates cover the three categories of individuals, 
entities and controlling persons and may be used both in a FATCA and/or European Directive on the 
Automatic Exchange of Information Common Reporting Standard context. 
  

http://www.alfi.lu/legal-technical/alfi-guidelines-and-recommendations
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Dormant accounts 
 

CSSF Circular on dormant accounts 

Circular CSSF 15/631 on dormant or inactive accounts 
28 December 2015 
http://www.cssf.lu/en/supervision/ivm/manco15/regulation/circulars/ 
 
The Circular is addressed to: 
 Banks; 
 Financial institutions which hold or manage assets of third parties, depositing them with banks or 

other financial institutions and which open accounts in their books for their clients representing 
these assets. 

 
Accounts include cash accounts, securities accounts, electronic money accounts, safes, etc.  
 
The Circular covers: 
 Obligations of the financial institution in order to avoid an account becoming dormant; 
 Obligations of the financial institution when an account becomes dormant; 
 Fate of assets deposited on dormant accounts; 
 The obligation of restitution. 
 
Investment firms and managers which have discretionary portfolio mandates should consider 
developing a procedure for handling dormant accounts. 
 

  

http://www.cssf.lu/en/supervision/ivm/manco15/regulation/circulars/
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Focus topic: Electronic archiving 
 

Law on electronic archiving 

 
Loi du 25 juillet 2015 relative à l'archivage électronique et portant modification: 1. de l'article 1334 du 
Code civil; 2. de l'article 16 du Code de commerce; 3. de la loi modifiée du 5 avril 1993 relative au secteur 
financier 
25 July 2015 
http://www.legilux.public.lu/leg/a/archives/2015/0150/index.html 
 
The Law: 
 Defines the conditions under which original documents may be digitised as well as the conditions 

under which electronic original documents and electronic copies of a document may be stored; 
 Determines the conditions for those copies to benefit from the legal presumption of conformity to 

their original; 
 Lays down the rules governing the activity of the digitisation service providers and digital 

conservation service providers. 
 
The law on electronic archiving introduces, inter alia, two new support professional of the financial 
sector (PSF) statuses: 
 Dematerialisation service providers in charge of dematerialising documents; 
 Conservation service providers in charge of conserving digital documents with probative value for 

Luxembourg or foreign entities of the financial and insurance sector. 
 
The Law is complemented by two Grand-Ducal Regulations: 
 Grand-Ducal Regulation of 25 July 2015 implementing Article 4(1) of the law of 25 July 2015 on 

electronic archiving 
 Grand-Ducal Regulation of 25 July 2015 on the dematerialisation and conservation of documents 
 

There is no direct impact on investment funds and their managers.  
 
However, they may be willing to consider the relevance of a legal framework for the creation and storage 
of digital documents which are legally recognized. 
Investment funds and their managers may thus wish to discuss this matter with their administrators and 
other electronic archiving service providers. 

 

  

http://www.legilux.public.lu/leg/a/archives/2015/0150/index.html


 

Page 41 of 41 

 

Key Contacts 
 
 

Yann Power 
Regulatory Expert 
ypower@mebs.lu 
+352 661 210 330 
 

Didier Morin 
Chief Compliance Officer 
dmorin@mebs.lu 
+352 26 38 45 221 
 

Emmanuel Bégat 
Chief Operating Officer 
ebegat@mebs.lu 
+352 26 38 45 221 
 
 
 

mailto:ypower@mebs.lu
mailto:dmorin@mebs.lu
mailto:ebegat@mebs.lu

