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More transparency & 
professionalism please 
NED Survey of Fund Director Selection

Between June and September 2016 
The NED surveyed investors, alternative 
managers (with a combined AUM of $291.5 
bn), board influencers, such as lawyers 
and industry consultants, on non-executive 
selection. 

The NED will be exploring a number of the issues that come out of this survey 
later in the autumn and, in particular, after events it is hosting in London and 
New York to present these results have taken place.

Top of this list is how the fund director selection process could be made 
more professional. This is something that The NED will be looking at in some 
detail in coming issues. Pretty much all the investors and their advisors that 
were surveyed would like to see more professionalism. Several interviewees 
said that the way it is done at present is in need of fundamental reform.

In particular, there is a desire to have a much greater degree of transparency 
in the process of the selection of non-executive fund directors.

 Continued on page 7 >>

The next five years
Fifth anniversary review

In The NED's August issue we looked back at several of the topics we covered 
over our first five years. This month we look forward and focus on three 
subjects that we anticipate we will be providing a lot more coverage on in the 
future than we have done to date.

We expect to be covering the growing and developing interest from investors 
in fund governance a great deal more in future. And risk supervisory matters 
for fund boards will doubtless feature more prominently in the years ahead. But 
what might be the biggest change faced by at least offshore fund directors are 
the consequences for the alternative fund industry’s structure of corporate tax 
changes like BEPS.

 Continued on page 12 >>
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News 

Seward & Kissel side letter study shows large disparities

A survey by the New York law firm, 

Seward & Kissel LLP, shows vast 

disparities in the use of side letters. It 

shows that fund of funds entered into 

side letters six times as often as non-

profit institutions and nearly four times 

as often as corporate pension funds. 

Hedge funds in the study entered into 

side letters most frequently with funds 

of funds (making up 30.5% of all side 

letter investors) and government plans 

(making up 27.1% of all side letter 

investors). The investor types with the 

fewest side letters were corporate 

pensions and non-profit institutions, 

making up only 8.5% and 5% of all 

side letter investors, respectively. 

The most common side letter 

business term was the most favored 

nations (MFN) clause, which appeared 

in 56% of all side letters included in 

the study. Nearly 90% of side letters 

with wealthy individuals, family offices, 

and endowments included MFN 

clauses. However, MFN clauses were 

less frequent in side letters signed 

with funds-of-funds and non-profit 

institutions, appearing only 33% of the 

time. 

97% of MFNs contained a bundling 

concept providing that if a preferential 

term is given to another investor 

contingent upon a less favorable term, 

the MFN holder would have to accept 

the bundle of rights, and cannot 

select just the favorable term. 

After MFNs, the second most 

common side letter term involved 

fee discounts, which were present 

in approximately 40% of side letters 

included in the study, but in only 20% 

with managers over $1 billion in AUM. 

Moreover, only one half of the side 

letters that included fee discounts 

gave them on both the management 

fee and the incentive allocation. 

Only 6.8% of side letters offered 

preferential liquidity, and none of 

those were with managers having 

more than $1 billion in AUM. 

Tremont and Kingate escape investor class action

US website Law 360 has reported that two major Madoff 

feeder fund managers have escaped a class action that 

was to be brought by investors in Tremont and Kingate 

funds.

Law 360 report that a New York federal judge has 

rejected their class action. US District Judge Deborah 

Batts granted Tremont Group Holdings and Kingate 

Management’s joint motion to dismiss with prejudice more 

than two dozen legal claims asserted against them by 

investors.

News continues on page 3 >>
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CSSF looks at ManCo platform supervision 

The CSSF’s supervision of third party 

ManCo platforms in Luxembourg 

is getting stricter. It has issued 

warnings to at least two platform 

providers regarding their risk 

capabilities. One of these platforms 

may now be closing.

There is concern that a number 

of ManCo platform providers in 

Luxembourg have not taken their 

risk supervisory responsibilities 

sufficiently seriously. Many believe 

that some of the smaller third party 

platform providers, and not just in 

Luxembourg, do not have sufficient 

resources and personnel to perform 

their risk supervisory responsibilities, 

as stipulated by AIFMD. (Under the 

Directive, risk supervision has to be 

carried out in the jurisdiction where 

the fund is domiciled.)

Many believe that the fees that 

are being charged by some of the 

smaller platform providers mean 

that they cannot be carrying out the 

risk management as they should be 

doing as viable commercial entities. 

Some of these smaller ManCo 

platforms have minimum fee levels 

that go as low as t10,000. On top 

of this they receive a percentage 

of the assets of the funds that are 

on the platform. But The Tracker 

understands that some of the 

smaller ManCo platform providers 

are charging as little as 6 to 10 basis 

points on top of their relatively low 

fixed fee. If that is correct then there 

is a problem.

If the smaller platforms are primarily 

signing up smaller funds it means 

that they won’t be making much 

on the variable portion of their 

remuneration - even if they are 

charging 10 or more basis points on 

it. It is difficult to see how they can 

support expensive personnel and the 

infrastructure that is required to run 

a successful AIFM ManCo platform 

in Luxembourg (or indeed in other 

jurisdictions) with this level of income.

One of the key jobs of an AIFM 

ManCo platform provider is risk 

supervision. Platforms can delegate 

the portfolio management but they 

are supposed to be doing the 

fund’s risk management supervision 

themselves. 

However some of the smaller 

platforms do not have anyone 

on their team with the skills and 

experience to perform this role 

adequately. Finding people with 

risk and portfolio management 

backgrounds in jurisdictions like 

Luxembourg, Ireland and Malta is of 

course difficult. As such those with 

the requisite skills command high 

salaries.

Research that is being conducted 

at present by IFI Global, The NED’s 

parent, with alternative managers 

suggests that what many of them 

want most from ManCo platforms, 

when it comes to risk services, is 

a really good reporting capability.  

Some of those that IFI Global has 

interviewed have said that this can 

be a complex process as well as 

being very time consuming. 

But that is different from the risk 

supervisory function. Like it or not 

AIFMD has clear rules on this topic. 

Given what is laid out in the Directive 

it is no wonder that the CSSF is 

clamping down on what has been 

going on in Luxembourg.

News 
Continued from page 2 

News continues on page 4 >>
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News 
Continued from page 3

News continues on page 5 >>

Brexit hits UK LPs 

UK limited partnerships look like they are the first fund 

structures to be affected by Brexit. There has been a big 

drop off in LP launches in the UK since the Referendum. 

As LPs are a common vehicle for structuring property 

funds their fall in popularity is in part due to the cooling UK 

real estate market. That is also a consequence of Brexit. 

But the decline extends to private equity and venture 

capital funds.

Many investors outside the UK appear to have come to 

the conclusion that the recent levelling off in UK property 

marks the end of the boom – and that this is therefore not 

a time to take up new offerings in this asset class (despite 

the recent sharp drop in the value of sterling). 

Limited partnerships are popular in the UK because of 

their tax transparency and their flexible structure. One 

of the main advantages of the limited partnership fund 

structure is that charities, SIPP and SSAS private pension 

investors are able to participate through exempt property 

unit trust feeder funds.

The limited partnership structure gives tax transparency –  

investors are treated as investing directly in each portfolio 

company, as well as providing them with  the protection 

of limited liability. This is why they are popular with in the 

private equity as well as real estate world.

Most LPs that are set up in the UK fall within the scope of 

AIFMD. There are some exceptions, such as LP structures 

set up as employee incentive schemes, co-investment 

vehicles and joint ventures.

A way around this is to base the LP in the Channel 

Islands, where many private equity and real estate funds 

are domiciled. An English LP with a Guernsey or Jersey 

GP can choose to remain outside the scope of AIFMD 

entirely (if it is not being marketed into the EU).

It remains to be seen how the post Brexit drop in LP 

launches lasts – and how it might therefore affect fund 

domiciliation in the Channel Islands.

The most comprehensive source of information on the World's
international fund domiciles and their service providers

www.funddomiciles.com
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News 
Continued from page 4

EU scores jurisdictions on tax governance 

The EU’s Commission has published 

what it refers to as a Scoreboard 

of third country jurisdictions on tax 

governance. This is the first output 

from the EU since Commissioner 

Pierre Moscovici began work drawing 

up a tax haven blacklist in the wake of 

the Panama Papers.

The Commission says that this is 

the first step towards a new EU list 

of third country jurisdictions that it 

suggests may well require further 

investigation on tax matters.  It 

also follows on from the EU’s draft 

directive to curb tax avoidance 

practices. 

The Commission states that its 

Scoreboard presents the results of “a 

thorough pre-analysis carried out by 

the Commission, under which third 

country jurisdictions were examined 

against objective economic, financial, 

stability and tax good governance 

indicators”. 

It adds that the Commission's 

Scoreboard is intended as “a first 

basis for Member States in the Code 

of Conduct Group to decide which 

third country jurisdictions may be 

relevant to screen in more detail.”

The Commission makes the point that 

its Scoreboard “does not represent 

any judgement of third country 

jurisdictions, nor is it a preliminary EU 

list. It is an objective and robust data 

source, produced by the Commission, 

to help Member States in the next 

steps of the common EU listing 

process.” 

In its report the Commission says that 

the EU is embarking on what it calls 

“a new EU listing process to deal with 

jurisdictions that refuse to comply with 

tax good governance standards”. This 

list is to be established based on a 

three-step process:

1: Scoreboard: The Commission 

produces a neutral scoreboard 

of indicators, to help determine 

the potential risk level of each 

country's tax system in facilitating 

tax avoidance. The Commission 

presents the findings of the 

scoreboard to Member State 

experts in the Code of Conduct 

Group in Council.

2: Screening: Member States decide 

which third countries should be 

formally screened by the EU. This 

screening will include a dialogue 

process with the third country 

jurisdictions in question, to allow 

them to react to any concerns 

raised.

3: Listing: Once the screening 

process is complete, third country 

jurisdictions that refused to 

cooperate or engage with the EU 

regarding tax good governance 

concerns should be put on the EU 

list. Member States endorsed this 

process at the May 2016 ECOFIN 

and called for a first EU list to be 

ready in 2017.

The Commission makes the point 

that there will be much more detailed 

“in-depth analysis of jurisdictions' tax 

systems”, which will take place at 

step 2, the screening stage, which will 

come in its next report. 

This report is portrayed as an 

introduction to what will ultimately 

be a lengthy investigative process. 

This first report is to help EU member 

states decide which jurisdictions that 

they may wish to screen, says the 

Commission. 

News continues on page 6 >>
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News
Continued from page 5

News, research and advice on the future structure of the  
alternative fund industry

Visit: www.funddomiciles.com/alternative-domicile-intelligence

Alternative  
DomicileIntelligence

Scores for the main Offshore Fund Jurisdictions 

(with the US included for comparison)

 1* 2** 3***

Bermuda  0.6 7.3 22.6

BVI - 0.5 -

Cayman 1.2 1.0 21.6

Guernsey - 30.8 -

Isle of Man 1.2 31.9 -

Jersey - 25.3 16.3

USA 28.4 0.5 11.5

*Strength of economic ties with the EU 

**Magnitude of financial activity in the jurisdiction

***Stability factors

Selection indicators are:

1) Strength of economic ties with  

the EU

2) Magnitude of financial activity in  

the jurisdiction

3) Stability factors

There are also three risk indicators: 

transparency, preferential CIT 

(corporate income tax) regimes and 

no CIT rate.

The jurisdiction with the highest value 

receives '1', the second-highest 

receives '2', etc. n
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Amongst other matters that The NED will be exploring in 

detail in future issues (as a result of these survey results) 

are term limits and fees. Term limits would be welcomed 

by the majority who were surveyed.

But perhaps biggest surprise was the result on fees: 

more survey respondents think that directors’ fees are too 

high than too low (32% vs 21%). Almost all the investors 

surveyed said that they would be prepared to pay more 

for good directors. However many managers have another 

point of view, thereby bringing about this overall aggregate 

result.

Survey questions and results

1)  Do you think about the number of fund 
directors available for selection is:

Too many    3%

About right   24%

Too few   73%

2)  If you select directors, or advise on the 
selection of directors, in jurisdictions that 
have residency requirements would you 
like to see any changes made to those 
requirements? 

Yes     81%

No    19%

3) What do you think about the overall level of 
proficiency of fund directors:

Highly proficient  11%

Satisfactory   81%

Not proficient enough  8%

4)  Please rank out of 10 the qualities that you 
look for in a director (with 10 being the 
highest score):

Independence      10

Experience     10

Available capacity     9.4

Fee levels     6.5

5)  What types of director do you prefer on the 
boards of funds:

Full time professional directors  43%

Combine fund directorships with other jobs  35%

Combination of these on the board 22%

6)  In general do you prefer directors that are 
retired (or semi-retired) from their main 
career or professional directors (probably 
under the age of 60)

Retired  6%

Professional directors 94%

Continued on page 8 >>

More transparency & professionalism please
Continued from page 1
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More transparency & professionalism please
Continued from page 7

7) Do you prefer directors that are:

Entirely independent 32%

Part of a boutique director business 38%

Part of large well known large organisations  30%

Responses to this question diverged very 

considerably by geography. Most US respondents 

prefer large well known organisations whereas most 

Europeans prefer independents or boutiques. 

8) What skills and experience are:

In shortest supply on fund boards?

Most respondents said that directors with risk and 

portfolio management is shortest reply

Over-supplied on fund boards?

Most said directors with auditing and fund 

administration backgrounds

9 Please rank out of 10 the skills and 
experience most useful on boards (with 10 
being the highest score):

Administration 7.7

Business & management  7.4

Compliance & regulatory   7.9

Law 8.3

Portfolio management  8.7

Risk management 9.2

10) Are directors’ fees, on average:

Too high 32%

Too low  21%

About right 47%

11) How do you normally find fund directors:

Through acquaintances and general contacts in the 

business

Through law firms

Through introductions from fund service providers 

Through industry consultants

Through stockbrokers and prime brokers

Through websites and other outside data sources

Through headhunters

Other (please state)

The majority said that they find directors through 

acquaintances and friends. Friends in other fund 

management houses is a tried and trusted route. 

Many also said they ask other non-executive 

directors for recommendations. Law firms are also 

popular. 

Many US manager respondents, in particular, 

rely heavily on recommendations from their 

lawyers. Hedge fund managers may also ask 

their service providers and prime brokers. Private 

equity managers will also ask service providers, 

stockbrokers and placement agents.

12a) Do you think that fund direction selection 
procedures could be improved? 

Yes 94%

No  6%

There is a desire to have a much 
greater degree of transparency in 
the selection of directors

Continued on page 9 >>
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More transparency & professionalism please
Continued from page 8

12b) If yes what changes would you like to see?

All investors surveyed said would like to see this 

process made more professional, with a much 

greater degree of transparency. Most would also  

like a more formal and accountable selection 

process. 

One survey respondent said the selection process 

is not “fit for purpose” in the 21st century. Another 

suggested that she suspects that there is “too much 

mutual back scratching” going on.

13)  Do you think that there should be term limits 
for fund board positions?

Yes 74%

No 26%

14)  How important is it is that fund jurisdictions 
should have residency requirements (for 
example should at least one director be 
based in the fund’s legal domicile):

Important 14%

Makes little to my director selection decisions 18%

Reduces director selection choice  68%

15) How important is board diversity to you (for 
example by background, sex, age etc)?

Very important  13%

Somewhat important  58%

Not important  29%

16) What is the ideal size for a fund board?

3 13%

5 55%

7 32%

Some of the investors surveyed said that no one from 

the fund manager should be on the board in a voting 

capacity.  n

The most comprehensive source of information on the World's
international fund domiciles and their service providers

www.funddomiciles.com
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Going the wrong way? 
A look at the evolution of fund governance by fund jurisdiction

Some jurisdictions have seen 

significant change in director practices 

over the last five years whilst others 

are much the same as they were 

when The NED launched in 2011. 

Why is that and will there be more 

convergence or divergence in future? 

For the time being jurisdictions may be 

moving further apart.

To start, it should be pointed out that 

those jurisdictions that have seen little 

change in either regulation or practices 

over the last five years is probably a 

positive. It likely means they came 

through the market crash period 

unscathed from a governance point of 

view. Boards of failing funds did what 

they were supposed to do.

So the reason why jurisdictions like 

Guernsey and Jersey have seen little 

change over the last five years is 

because there has been no real need 

for it. The personal liability that Channel 

Islands funds directors are required, 

by law, to take on helps ensure high 

standards. Another reason is that 

much of what Guernsey and Jersey 

directors do is in the fields of private 

equity, real estate and infrastructure. 

There are relatively few risk issues with 

these funds.

Luxembourg is another jurisdiction 

that has seen few changes in fund 

governance practices over the last 

five years, relatively speaking. There 

have been professional directors in 

this jurisdiction for a very long time 

now, working on long only funds. This 

goes all the way back to UCITS III, so 

before professional directors got going 

anywhere else, including in Cayman. 

Luxembourg’s approach to fund 

governance has been developed from 

being a continental European country 

that practices civil law. This is more 

of a principles based approach to 

fund governance than in Anglo-Saxon 

common law jurisdictions.  The ALFI’s 

Code of Conduct on governance is an 

example of this.

The real changes in fund governance 

standards over the last five years have 

been in Cayman and Ireland. And in 

both locations there is likely to be more 

to come – particularly in Ireland.

Central Bank of Ireland (CBI) 

published its third consultation of fund 

management company effectiveness, 

known as CP 86, earlier this year. But 

there has all sorts of other changes 

to its fund governance regime pretty 

much on a continuous basis since The 

NED began back in 2011.

CP 86 represents what is likely to 

be a significant departure from long 

standing conventions with regard to 

board composition in Ireland. CBI 

wanted feedback by late August. We 

will find out how this consultation has 

gone down later in the autumn. The 

CBI is proposing a number of rules 

and guidance relating to the location 

of directors and designated persons 

based on the company's regulatory 

probability risk and management 

system (PRISM) rating.  

Those that have commented on this 

consultation document to The NED 

say that it represents what is likely 

to be a further departure from long 

standing conventions with regard to 

board composition in Ireland. There will 

doubtless be more on this in The NED 

in the coming months.

And there may well be more reforms 

coming in Cayman too. CIMA’s 

Heather Smith has said that CIMA 

is still assessing the feedback from 

the DRLL (Directors Registration and 

Licensing Law). It was introduced 

It would be helpful to investors for there to be 
more convergence of standards and practices

Continued on page 11 >>
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Going the wrong way?
Continued from page 10

in 2014 with CIMA requiring the 

registration or licensing of fund 

directors by September 3, 2015. 

Whilst CIMA is not necessarily 

contemplating further substantial 

changes to its regulations Heather 

Smith makes the point that the 

capacity provision was not brought 

into force at the time that the DRLL 

was enacted. As a result the capacity 

question and the directors’ database 

(something that a lot of people got 

excited about a couple of years ago) 

remain on CIMA’s agenda. 

Ireland may have had the most change 

over the last five years but Cayman 

comes a clear second in the league 

of fund governance reforms since The 

NED’s launch in 2011. And changes 

in practices by Cayman directors may 

have gone further here than anywhere 

else. That is the result of what has 

been going on in the market rather 

than regulation.

Each fund jurisdiction is different. In 

particular most specialise more in 

one fund category than another. That 

obviously makes a difference when 

determining rules and regulations for 

fund directors. It is easy to forget that 

the Cayman fund director business 

is on a different scale from that in the 

other international fund jurisdictions. 

There are approximately 10,000 

directors licensed and registered 

by CIMA pursuant to the Directors 

Registration and Licensing Law.

Nonetheless it would be helpful to 

investors that allocate to funds in 

different jurisdictions for there to be 

more convergence of standards and 

practices. It would also help asset 

managers that domicile funds in 

multiple jurisdictions too.

It cannot make sense for Ireland to 

require two resident directors whilst 

Cayman has no requirements at all. 

One of these two jurisdictions has to 

be wrong. They are both centres of 

hedge fund domiciliation. 

Equally some jurisdictions, in part 

thanks to AIFMD, take board risk 

supervisory issues very seriously 

indeed. The emphasis on risk 

supervision being conducted by 

boards in the jurisdiction where the 

fund is domiciled is now a big deal. 

But others, outside the EU, are much 

more relaxed. Again, does this make 

sense?

And it is becoming increasingly 

apparent that AIFMD is forcing real 

executive functionality on the fund in 

the jurisdiction where it is domiciled 

(look at the role of the Designated 

Person in Ireland and Luxembourg’s 

Conducting Officer). But we are a long, 

long way from getting anything akin to 

executive functionality in Cayman or 

anywhere else outside the EU.

So governance standards across 

domiciles may be diverging at present. 

Diverging or not recent changes are 

confusing, and perhaps not necessary.  

Is there really a need for a bureaucratic 

layer of people to come between 

the investment manager and his (or 

her) investors? What AIFMD requires 

boards to do takes fund governance 

in a whole new direction; one which 

adds to costs, without any reward for 

investors.

With Brexit this might change. Over 80 

percent of Europe’s alternative fund 

industry is in the UK. Those that do 

want distribution in continental Europe, 

which is the majority, will likely have the 

opportunity of ridding themselves of 

AIFMD. 

Finally if there is a divergence in 

governance standards it would make 

a lot of sense for the regulators from 

these jurisdictions to meet on a regular 

basis. One has the impression that 

doesn’t happen very often, if at all.  n

Governance standards 
across domiciles may 
even be diverging at 
present

It cannot make sense for Ireland to require two resident directors whilst 
Cayman has no requirements at all
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The next five years
Continued from page 1

Investors

It has been said many times that more interest from 

investors, particularly from large institutional allocators, in 

fund board affairs would have a transformative effect on 

governance standards. How likely is that to happen?

There are a number of encouraging signs. As has been 

covered in The NED before, The International Association 

of Sovereign Wealth Funds has signed an agreement with 

the Hedge Fund Standards Board (HFSB) to work on 

improving hedge fund governance. In particular sovereign 

wealth funds would like to see more transparency on 

funds’ liquidity terms. Another area of interest for these 

investors are hedge fund fees and expenses.

Then in the US an investor organisation was formed a few 

years ago that has made improving governance standards 

at hedge funds one of its three founding principles. As has 

also been mentioned in The NED before this organisation, 

The Alignment of Interests Association (AOI), is a non-

profit institutional investor organisation which has a good 

number of well-known pension funds as members.

The AOI is pushing to make sure that the majority of 

board members are independent. It also wants to make 

sure that each director is well qualified with the skills and 

experience to fulfil their role on the board. And it has said 

that it would like to see one director, at least, on the board 

to represent outside investor interests.

Then there is the Fund Governance Association, an 

entity that The NED is involved with. By the end of this 

year it should have been fully and formally launched. The 

goal of the FGA is to raise standards in alternative fund 

governance across the board. There will be more on this 

in The NED shortly. 

So there are a number of different initiatives from investors 

at present. The question is whether, if taken together, they 

could have some real impact on the director business. 

Whether or not that does happen it is at least encouraging 

that these associations are being formed. Three or more 

years ago there was nothing like this at all going on.

Doubtless it will take a long time before anything that 

sovereign wealth funds agitate for, or the AOI, or the FGA, 

or indeed anybody else that comes along, has any effect. 

But at least it is happening. This is new.

Until the market crash investors were largely conspicuous 

by their absence from discussions on fund board matters. 

That has changed. The next stage of development is 

to move beyond a hard core of allocators who became 

converts to the cause because of problems they 

encountered with boards in the aftermath of the financial 

crisis. 

If more investors and their advisors do become involved 

it would do more good for standards than anything 

regulators could achieve. 

If more investors become 
involved it would do more good 
for standards than anything 
regulators could achieve

Three or more years ago there was 
nothing like this at all going on

Continued on page 13 >>
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Risk

Perhaps the most important current development in 

alternative fund governance is in what is happening at 

fund board level on risk.

Traditionally boards have had little to no proper 

information on risk at all. Most boards might get a report 

from the fund manager on how they have done in the last 

quarter and how bullish they feel about the next one. But 

this approach is in the process of becoming a thing of the 

past.

Few would doubt that risk supervision is becoming a more 

important part of a fund board’s responsibility – especially 

in Europe since the arrival of AIFMD. In Europe fund 

boards need to be able to demonstrate that they have 

robust and well established risk supervisory functions 

in place for investors and regulators. Investors in this 

regard are just as important as regulators. The NED has 

heard many times that large institutional investors, and 

consultants who act on their behalf, are asking more and 

more questions in this area. 

Regulators like the CBI in Ireland and the CSSF in 

Luxembourg are taking a much closer interest in risk 

supervision since AIFMD came on the scene. As reported 

in this month’s News The NED has heard that the CSSF 

has written warning letters to Luxembourg based ManCo 

platforms on this topic. One may well be closing as a 

result. 

In the EU boards are ultimately responsible for risk and 

they need to understand what’s going on – even if they 

have appointed an advisor on this topic. If it all goes 

wrong the regulator will want to know what decisions the 

board took and what records it has. 

Ireland’s CP 86 stipulates that boards have to have 

a designated risk director. The risk director has to be 

independent of the investment manager and portfolio 

management function. Irish legislation says that boards 

can’t rely on the risk figures from the investment manager. 

At The NED’s Risk Forum this summer many made the 

point that much of this recent regulatory activity has 

generated more heat than light. There is now too much 

noise around board risk issues which prevents real 

supervision occurring. 

The point is that the board is there to supervise, not to 

play the role of another risk manager at the fund. As a 

result, as Peter Cripwell of Risk Systems said, boards 

should just focus on a few key metrics, such as how 

much leverage the fund has, is it taking twice the risk, 

or half the risk, that it should be to say track, say, the 

S&P. He suggested that boards need simple and easy to 

understand metrics. They should have a good idea of the 

risk profile of the fund but this should be presented in a 

short document, with a risk appetite and a risk limit. 

One of the conclusions of The NED’s Risk Forum this 

summer was that most directors are still feeling their way 

on this topic. And allied to this is the view that there is 

no consistency in approach, even in heavily regulated 

markets like Ireland and Luxembourg.

Fund boards are putting more 
effort into ensuring that their 
risk supervisory skills are up to 
scratch

Continued on page 14 >>
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The same point applies in the Channel Islands. The 

NED hosted roundtable discussions on risk supervision 

in Guernsey and Jersey this spring. One of the things 

that came out of these discussions is whether some 

sort of risk supervisory standard could be created for 

fund boards. In the meantime providing investors with a 

standard set of questions that they can include in their 

due diligence of a fund’s governance standards would be 

helpful, many said. 

The current focus on board risk supervision is part of a 

long term trend; the direction of travel is clear. This may 

well be the biggest issue to hit fund boards since The 

NED started five years ago. 

Today Europe, tomorrow the world. What is happening in 

EU jurisdictions and the Channel Islands is also beginning 

to occur for Cayman funds. The point is, worldwide, 

alternative fund boards are putting more effort into 

ensuring that their risk supervisory skills are up to scratch. 

The reason for doing this are clear: it will help assure 

investors, as well as keeping on the right side of the 

regulator (particularly for regulated AIFs in the EU).

The impact of BEPS and corporate tax 
reform

BEPS implementation is happening at astonishing speed. 

There is an urgency to implementation of BEPS that is 

absent from fund industry regulations such as those from 

the EU like AIFMD or MiFID II. But, to date, alternative 

asset managers and offshore fund directors appear to 

be pretty relaxed about BEPS and related corporate tax 

reforms.

Most fund directors that The NED talks to have heard 

about BEPS but admit to knowing little about what it 

might mean for them. But BEPS could potentially turn 

jurisdictional arrangements of alternative funds – both 

those domiciled in the EU as well as offshore – upside 

down.

BEPS is global; it will fundamentally change corporate 

tax arrangements of all industries, including asset 

management, worldwide. BEPS will require fund 

managers to show that they have real substance in their 

offshore operations. BEPS is what the OECD has called 

its ‘Action Plan’ to ‘de-offshore the global economy.’

EU countries will be required to be BEPS compliant by 

January 1, 2019. The EU requires member states to meet 

the ‘best practice’ standards as laid out in BEPS, a higher 

level of implementation than the minimum standards many 

other countries are expected to adopt. 

Whilst long only managers are largely exempted alternative 

ones are not. Large hedge fund managers will need to 

comply (although smaller ones look to be ok for now). But 

The next five years 
Continued from page 13

This may well be the biggest 
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The NED started five years ago

BEPS could potentially turn 
jurisdictional arrangements of 
alternative funds upside down
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the private equity industry could find real difficulties with 

this measure.

PwC states that, “While not directly aimed at private 

equity, the fundamental changes we are seeing in the 

international tax landscape will affect private equity like 

any other business. In particular, private equity companies 

should be asking themselves whether they have adequate 

substance in entities (eg GP, AIFM) in relation to the 

functions that are the most important in driving the value 

of these operations”. 

PwC adds that, “The new disclosure requirements will 

affect both private equity and portfolio companies with 

global operations. It will be important that information 

disclosed for these purposes aligns with regulatory filings 

and other information provided to tax authorities, as there 

is an increasing level of information sharing between 

governments and regulatory agencies around the world.”

The same applies to hedge funds. PwC also make 

the point that companies that have real substance 

and clear control of important functions will be in a 

good position to meet the growing challenges from tax 

authorities worldwide. “Already, a number of private 

equity businesses based in Jersey and Guernsey are 

re-evaluating their structures and looking to increase their 

presence on the island.”

However it is also possible if managers find that they 

haven’t passed the BEPS test by adding substance to 

their offshore operations they then go the other way – in 

order words, build up their operations in the UK (if that is 

where they are paying tax). 

There is a real danger of BEPS to fund directors in both 

the EU and offshore jurisdictions: this measure could 

fundamentally affect the future structure of this business. 

We should know much more about how this will play out 

by the end of next year. There is a likely to be a lot on this 

in The NED in 2017.  n

There is a real danger of BEPS to 
fund directors in both the EU and 
offshore jurisdictions

The next five years 
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The future – from directors

The NED  invited a number of leading non-executive fund directors to give their 
views on what the future might hold

Dr Bob Swarup, Alpha 
Governance Partners

Alternatives are a growing complex 

body of underlying interlinked 

risks that are all too often poorly 

understood, rarely debated and 

inappropriately managed at the board 

level. 

The problem today is that as the 

investment strategy, its associated 

risks and the regulatory environment it 

inhabits become ever more complex, 

so the standards demanded to 

discharge fiduciary duties effectively 

also increase in tandem while our 

ability to deliver falls further behind.

In our view, the idealised future is 

one where managers see boards 

as partners and not a hindrance or 

irrelevance in helping them with core 

strategic priorities such as discharging 

their promises to investors, meeting 

their obligations to regulators and 

other stakeholders, and ensuring the 

business’ longevity. 

It is also a future where independent 

directors take ownership of the 

fiduciary mantle, rather than simply 

delegating it away ad infinitum. 

This is critical as directors are the 

only people capable of having a 

holistic view by virtue of the position 

they hold. Therefore, they should 

be actively debating risks, strategy 

and direction, not simply accepting 

recommendations and defaulting 

instead to a monitoring role. 

The prudent person principle is a 

good guide in this regard. It requires 

a fiduciary to discharge his or her 

duties with the care, skill, prudence 

and diligence that a prudent person 

acting in a like capacity would use in 

the conduct of an enterprise of like 

character and aims.  In other words, 

we as fund directors need to think our 

way through decisions. 

Developing one step further, prudence 

is the process by which business 

developments, investments and risks 

are assessed, debated, appropriate 

policies implemented and thereafter 

monitored in light of the fund’s 

principal aims, as outlined above. 

This implies a more stringent process 

and a greater degree of oversight, 

requiring the need for at least some 

directors to have direct investment or 

risk management expertise, especially 

when overseeing more complex 

strategies. It also demands a greater 

focus on risk culture to incubate good 

governance and an atmosphere of 

open debate.

Done properly, we end up in a 

world of raised standards and 

independence of thought (to reinforce 

the fiduciary role), prudence of mind 

(to execute fiduciary responsibilities 

properly) and a diversity of 

approaches (which reduces systemic 

risk and benefits regulators). Also 

done properly, the focus at all times is 

now on risk culture, risk governance 

Directors are the 
only people capable 
of having a holistic 
view by virtue of the 
position they hold

Continued on page 17 >>
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The future – from directors 
Continued from page 16

and prudential consideration – not 

on copious paperwork, detailed 

processes and spurious quantification.

That surely benefits all parties – 

managers, investors and regulators 

– and is a goal worth fighting for. 

In today’s environment of greater 

demands for change, the five 

year view is to push that envelope 

as far and as fast as we can, 

notwithstanding the inevitable inertia 

of organisational culture. 

Emmanuel Bégat, MEBS

Thanks to investors and regulators, 

governance has become a standard 

in fund and management companies. 

Some evolution in the five coming 

years will likely transform governance 

into “independent professional 

governance at every stage of the fund 

or company”. 

Independent professional governance 

undoubtedly brings unbiased views to 

boardrooms. It allows for boards to 

be more receptive to potential threats 

and opportunities, to be well prepared 

to future business challenges and 

to be inspired in strategic matters or 

operational efficiency. One should 

consider independent professional 

governance as a goalkeeper against 

management judgemental errors.

In the early years of an asset 

manager, independent governance 

is not a luxury (ie a cost); it is a 

must have since it is scrutinised 

by investors, ranking third next to 

performance and risk management. 

Governance shall accompany and 

further the development of assets. 

Early stage asset managers should 

consider it from their inception as a 

pole vault- not a hurdle.

Governance should finally be truly 

independent from promoters, asset 

managers and other service providers. 

There are inherent conflicts of 

interests in situations where board 

members serve the structure in 

other capacities. Diversity at board 

level warrants effective perception, 

analysis and handling of all situations, 

problematics and opportunities.

Dermot Butler, Chairman, Fund 
Governance Association

How do I see fund governance 

developing?

If we agree that broadly speaking 

governance is the reaction to 

regulation then my answer is “more – 

and lots of it”.

I believe that all particants in funds, 

including, inter alia, directors; 

managers; administrators; and 

custodian banks – will be increasingly 

diligent about complying with this 

regulation and meeting governance 

codes.

Having said that, I believe that the 

next major long term development in 

governance will be regulating against 

cyber crime, which, I am convinced, 

is the biggest threat to the world as 

we know it today.  In the last decade 

or two we have seen an explosive 

growth in technology, particularly 

in the two areas of communication 

One should consider 
independent 
professional 
governance as a 
goalkeeper against 
management 
judgemental errors

The next major long term development in 
governance will be regulating against cyber 
crime
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and the multiple uses of data and its 

storage.

Today cyber criminals break into the 

most sophisticated systems of banks, 

governments and behemoths, like 

Yahoo, causing mayhem as well as 

huge financial losses.

It seems to me that it is impossible 

to design software that provides 

protection from attacks that have 

never been seen before.  So what 

and how can you regulate apart from 

training everyone who has a computer  

to be super vigilant.  Basically, don’t 

open doors to, or even talk to, 

strangers.

John Christmas, Directors 
Chambers

As a European subject to EU 

directives, my hope is that EU fund 

regulation will develop with two goals: 

(1) protection of investors for the sake 

of the investors and (2) protection 

of investors for the sake of the 

managers – meaning that investors 

will feel confident about investing in 

funds knowing that they will not be 

surprised or robbed when a fund 

is not invested in accordance with 

stated policy and/or a fund is losing 

money due to undisclosed conflicts of 

interest. Of course it is also important 

that regulatory compliance cannot 

be so costly that it ruins investment 

returns.

 As far as directors are concerned, 

an emphasis should be placed on 

ensuring that directors are qualified 

and have integrity and capacity to 

fulfill their duties. In order to attract 

such directors, clarity is useful 

regarding the level of personal risk 

undertaken by a person who agrees 

to hold a directorship. 

Clarity, including reasonable limits on 

personal liability, are necessary if the 

industry wants to be able to recruit 

top quality directors many of whom 

have high net worths that they cannot 

put at risk to hold a mandate that 

pays a few thousand per year.  n

The future – from directors 
Continued from page 17
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AIFMD Investor Barometer
Quarterly surveys of alternative allocations by European 

institutions (both regulated AIFs and other fund 

categories). Pension and insurance funds, family offices 

and private banks polled regularly.

ManCo Monitor
Independent AIFMD ManCo development will be 

monitored regularly. In particular, how these structures 

are used by managers, and their acceptance in the 

market, will be covered.

Alternative Risk Management
The impact of AIFMD on alternative manager and board 

risk supervision. The use of third party specialists by 

managers and boards will also be analysed. 

Domiciliation Trends
The domiciliation trends of alternative funds for 

European distribution. This will include the progress of 

AIFMD compliant regimes in offshore centres such as 

the Channel Islands.

Depositary Developments
How depositary arrangements bed down in the 

alternative industry, especially in private equity, will be 

featured. ‘Depo lite’ will also be covered.

Technology Tracker
Information on the systems on the market that are 

aimed at helping managers, service providers and fund 

directors with AIFMD.

IFI Global’s AIFMD Research & Events
Help shape IFI Global’s bi-annual AIFMD research 

surveys and participate at its events. Every 6 months 

Tracker subscribers will be consulted on IFI Global’s 

AIFMD surveys and will then be invited to attend its 

post research events, along with investor and manager 

interviewees. 

Keeping track of Europe’s alternative fund business
The Tracker Service

Alternative  
DomicileIntelligence

Brought to you  
by IFI Global Ltd

The Tracker is:
• Email alerts on AIFMD related news 

• Research: bi-annual industry studies (with 

subscribers consulted on survey questionnaires)

• Events: bi-annual events for survey interviewees, 

managers and other industry leaders

• Listings of firms offering AIFMD related services

Benefits of joining the Tracker 
• Listing of subscriber firms offering AIFMD related 

services to the fund industry

• Incomparable industry intelligence 

• Opportunity to influence survey questionnaires

• Opportunity to participate at events and meet others 

influencing the structure of Europe’s alternative 

industry
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Non Executive Fund Directors Database

The NED is compiling a global database of non executive fund directors. It is being put together to assist investors 

and managers with their director searches. 

To be included in database you need to have at least 10 years experience in the fund industry and/or a 

professional qualification.

(Please note that it is not obligatory to answer all questions.)

If you would like to be included please would you complete this questionnaire and return it to Tamara Sims 

sims@ifiglobal.com 

This questionnaire can be completed, saved and submitted using Acrobat Reader.

1 Contact details

 Name: ..................................................................................................................................................

 Please provide phone and email details that you would like to be included in the directory:

 Phone: ............................................................... Email: ........................................................................

 Country base: ........................................................................................................................................

2 Type of organisation (please tick)

 a)  Independent director with no other    

roles in the asset management industry

 c)  Fund industry service provider  

(ie administrator, lawyer, consultant etc) 

3 Professional background 

 What area(s) of the industry are you (or were you) in before becoming a non executive director?

 a)  Administration    b)   Auditor

 c)  Investment management    d)   Legal 

   e)   Other, please state: ................................................................................................................

   b)   Director services company

   d)   Investment manager

Continued on next page >>
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Non Executive Fund Directors Database 

4 Personal

 a) Education: ......................................................................................................................................

 b) Areas of expertise: ..........................................................................................................................

 c) Languages (if any in addition to English): ..............................................................................................

5 Regulatory authority

 a) Are you approved by a regulatory authority?     Yes     No

 b)  If yes, which one?  ............................................................................................................................

6 Fund directorship information

 a)  How many promoter relationships do you maintain that provide you with fund directorships?

  ........................................................................................................................................................

 b)  How many entities do you act as a non executive director for?

  ........................................................................................................................................................

 c)  Are your directorships held in an individual or corporate capacity?

  ........................................................................................................................................................

 d)  Do you have a D&O policy?

  ........................................................................................................................................................

 e)  Do you use a director services agreement?

  ........................................................................................................................................................

Continued from previous page >>
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The NED Subscription Form 

With your NED subscription:

n 12 issues of the publication.

n Attendance at all NED events. 

n Receipt of NED research. The NED has developed a proprietary databank of information on 
investor and manager views on board composition, practise and preferred director qualifications.

n The NED Directory. Subscribers are welcome to be included in the NED Directory of fund directors 
on nedglobal.com.

This form can be completed and saved in Acrobat Reader and then emailed to Tamara Sims

Name:  

Company:

Address:

Email:        Tel:

Date: 
 An annual subscription to The NED is £340

 

Payment options

Direct Transfer
HSBC Bank Plc
Oxford Summertown Branch

Account: IFI Global Ltd 
Bank Account No: 41444530
Sort Code: 40-35-35
IBAN: GB58MIDL40353541444530
SWIFTBIC: MIDLGB2148J

For additional information please contact Tamara Sims at sims@ifiglobal.com
IFI Global Ltd, 10 Arthur Street, London EC4R 9AY  Tel: +44 (0) 207 220 9077

The NED is published by IFI Global Ltd, 10 Arthur Street, London EC4R 9AY Tel: +44(0)207 220 9077

Editorial & research enquiries:    
Simon Osborn e-mail: osborn@ifiglobal.com

Directory, event & subscription enquiries:   
Tamara Sims  e-mail: sims@ifiglobal.com

By Cheque (£ Sterling only)
Make cheque payable to:

IFI Global Ltd.

10 Arthur Street

London EC4R 9AY

IFI Global Ltd. Registered Office: Greyfriars Court Paradise Square Oxford OX1 1BE Registered in England: No.7648308
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