Friedmann's
Big Surprise
Lobbyist for West Coast group of brokers and
forwarders gave ocean liner conferences a big
jolt by quietly succeeding in getting an amendment inserted into 1986 Tax Reform Act to
allow broker/forwarders to bargain with carriers over brokerage fees.
By Tony Beargie

Pulling off perhaps the biggest legislative surprise of the year which will affect
the ocean liner conference industry,
Peter A. Friedmann, a former Senate
Commerce Committee attorney who
played a major role in getting the 1984
Shipping Act through Congress, scored a
major victory for a group of West Coastbased customs brokers recently by getting House and Senate tax bill conferees
to pass an amendment that requires conferences to allow their members to take
independent action on freight forwarders' compensation.
Once discovered (upon publication of
the conferees' report), industry officials
in Washington and in offices across the
country, were stunned by the development. For at least a week in late September it was the number one topic of
conversation, with Friedmann's name
cropping up over and over again.
The amendment was enacted on
behalf of a group called the "Pacific
Coast Council of Customs Brokers and
Freight Forwarders."
To put it mildly, the maritime industry
was outraged over the tactics used to get
the amendment into the Tax Bill. "At the
very least, this action was underhanded,"
an attorney who works for a prestigious
law firm in Washington told American
Shipper. "There is almost uniform outrage on the part of everyone, except for
the beneficiaries, of course." Other
industry sources confirmed this view.
Atlantic Container Line president
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Daniel J. Kerrigan found out about the
amendment while attending the Georgia
Trade Conference in Savannah September 24. While reserving comment
until he had a chance to actually read the
amendment, he was clearly chagrined
by the action.
"I can't believe you guys did this,"
Kerrigan was overheard to remark to
National Customs Brokers and Forwarders Association president Arthur J.
Fritz, Jr. Frit/,, who sat next to Kerrigan
on a panel for the two-day conference,
looked a little sheepish, but maintained
the move was the "only way we could
gain any relief" in the matter of independent action and brokerage fees.
Fritz told American Shipper that the
"forwarders couldn't wait around for the
review of the shipping act to be completed before we find redress on these
issues."
Sen. Packwood, after reflecting on
what happened, agreed that the way the
matter was handled was inappropriate,
and that he would support future efforts
to repeal the amendment. (For developments on this, see "Washington Cir-
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cles," this issue.)
As of early October, there was some
talk of getting a rider tacked on another
piece of legislation during the closing
days of the legislative session that would
knock out the amendment. However,
sources agreed that this was a "long
shot," .and that the drive to repeal the
amendment will be put into gear during
the next Congressional session.
What the Amendment Does. The major
thrust of the amendment is to mandate
conference members' choice to take
independent action on brokerage fees.
Other points include a barring of
ocean carriers from jointly agreeing to
arbitrarily avoid brokerage on freight
charges such as surcharges and "factor"
charges, known as currency adjustment
factors (CAFs). Another provision restates the status quo, according to information obtained by American Shipper
circulated to support the amendment,
insofar as it prohibits ocean carriers from
jointly fixing freight forwarder brokerage less than 1.25 percent.
The written data in support of the
amendment said the tax bill was chosen
as the avenue on the forwarding issue,
because "the last amendments to the
(1916) Shipping Act took six years to
enact." The document also said "prompt
action" was required this year "to stop
growing abuses by carrier cartels in
avoiding brokerage payments."
The West Coast brokers are known to

feel that they are not getting their fair
share of compensation from some conferences. For example, in the transpacific, it was explained that the conference is adding surcharges to tariffs but
that the brokers are not getting paid
brokerage on the amount of the surcharge.
One of the aims of the amendment,
according to a report filed on the tax bill,
"is to make clear that when compensation is paid to a forwarder who is also a
licensed customs broker, the compensation must be based on all the freight
charges, including,' but not limited to,
surcharges, handling charges, service
charges, terminal charges, supplements,
currency adjustment factors, and any
and all other charges required to be paid
by the shipper or consignee under the
tariff."
Chairman Jones Reacts. House Merchant Marine & Fisheries Committee
chairman Walter B. Jones (D-\orth
Carolina) quickly sent a letter off to
House Ways and Means Committee
chairman Dan Rostenkowski (D-I11.)
contending that the conferees' action
ignored the jurisdictional domain of the
Merchant Marine & Fisheries Committee.
Rep. Jones maintained that the matter
does not relate to either the Internal
Revenue Code or the Tariff Act of 1930,
which the provision said it amended.
Rather, the House Merchant Marine &
Fisheries Committee chairman argued
that the provision is an amendment to the
1984 Shipping Act, and therefore is
"solely within" that jursidiction of the
maritime committee. "We find it unfortunate that it found its way into the Tax
Reform Act of 1986 without any consideration by a competent committee of
either body," Rep. Jones said. "The
Shipping Act of 1984 provides for a fiveyear review at which time proposals
such as that inserted in the Tax Reform
Bill will certainly be considered."
FMC's Prior Ruling. While the Federal
Maritime Commission had not taken an
official position on what was going on
with the tax bill as of early October, officials at the agency informally voiced the
view that the tax bill was clearly the
wrong avenue to take, and that the
proper way was to seek an amendment
to the Shipping Act through the maritime
committees on Capitol Hill.
Here, officials cited a ruling handed
down in August of 1985 in which the
agency clearly held that the 1984 Shipping Act "does not provide for a mandatory right of independent action with
regard to forwarder compensation or
freight brokerage."
In that ruling, the FMC said the issue
of independent action on forwarder
compensation would be up to the con8
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"We find it unfortunate that
it found its way into the Tax
Reform Act of 1986 without
any consideration by a competent committee of either body,"
Rep. Jones said.
ference as a whole to decide. "A conference could preclude independent action
on forwarder compensation or it could
voluntarily permit independent action
on forwarder compensation, subject, of
course, to an appropriate filing of
agreement authority," the agency said in
an order handed down last summer.
The FMC ruling was prompted by a

petition from the Atlantic and Gulf/West
Coast of South America Conference
which sought a determination that the
conference had authority to bar members
from taking independent action on
freight brokerage or freight forwarder
compensation.
The conference was supported by a
number of conferences and rate agreements belonging to the U.S.-European
Carrier Associations and also by the
"8900" Lines and the U.S. Atlantic &
Gulf/Australia-New Zealand Conference.
The conference petition was opposed by
the National Customs Brokers and Forwarders Association of America, the San
Francisco Customs Brokers & Freight
Forwarders Association, and J.E. Lowden
and Company.
•

FMC Keeps Eye on IA Charges
Preservation of independent action is
at core of a recent Federal Maritime
Commission order issued to members
of Asia North America Eastbound Rate
Agreement.
By Tony Beargie

In an action which shows the Federal
Maritime Commission's determination
to preserve the right of liner conference
members to take independent action, the
agency recently issued a reporting
requirement order to members of the
Asia North America Eastbound Rate
Agreement (ANERA).
At issue is a heretofore little-noticed
amendment to ANERA's basic agreement under which member lines are
being assessed costs and expenses
incurred for processing tariff filings
requested or initiated by the conference's members for their own use.
The new charges, which went into
effect on July 18, replace a system under
which A N E R A had been absorbing
expenses relating to tariff filings on an
individual basis, including independent
action. Aside from covering independent action, the category of tariff actions
includes: open rate filings, route code
designations; disassociations; and, according to the FMC, "any other tariff filings
requested or initiated by a member line
for its own use."
Under Section 15 of the 1984 Shipping
Act, the FMC ordered ANERA to file
reports with the regulatory agency on a
periodic basis beginning January 30,
1987, which will cover the previous twomonth period (October 1, 1986, through
December 31, 1986). The remaining due
filing dates are: April 30, 1987; July 31,
1987; October 30,1987; February 1,1988;
April 29, 1988; August 1, 1988; and
October 31,. 1988.
The FMC has asked for "specific"
charges to each member line for:

• Processing of an independent action
tariff filing and the method of calculating that charge.
• Processing of an adopting independent action tariff filing and the
method of calculating that charge.
• Processing an open rate tariff filing
and the method of calculating that
charge.
• Processing of each other tariff filing
for the benefit of an individual member
line and the method of calculating the
charge of each filing.
• The total charges assessed each
member line for each specific kind of
tariff filing for the benefit of the individual member line.
The new ANERA assessment system
permits the agreement body to assess
costs "whenever a member line exercises
its statutory right of independent action,"
the FMC noted.
"At this time, and until there is some
operational experience under this authority, it is not possible to determine what
effect, in practice, the assessment of
costs may have on the exercise of independent action."
The ANERA order is the first issued
by the FMC setting forth an ongoing
reporting requirement. The reports,
which are required every three months
t h r o u g h 1988, "are d e s i g n e d
to assure the FMC that the charges are
not used to inhibit independent action,"
FMC secretary Joseph C. Polking said.
The agency said that the filings will
"be treated confidentially to the full
extent required or permitted by law."
ANERA: Charges Are'Nominal.'According to A N E R A attorney Stanley (). Sher,
the charges that the FMC is focusing on
are "nominal" in character, and they will
not inhibit the right of members to take
independent action.
•

