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statiebi

azris, sindisisa da religiis Tavisufleba

adamianis uflebaTa evropis konvenciisa da

saqarTvelos kanonmdeblobis mixedviT

konstantine korkelia*

1. Sesavali

azris, sindisisa da religiis Tavisuflebis ufleba gaxda erT-erTi yvelaze

aqtualuri sakiTxi, romelmac sazogadoebrivi diskusia gamoiwvia saqarTveloSi:

erTi mxriv, aRniSnaven, rom religiis Tavisufleba ar aris saTanadod daculi Sesaba-

misi normatiuli bazis ararsebobis gamo; meore mxriv, miuTiTeben, rom saqarTvelos

kanonmdebloba iTvaliswinebs sakmarisad efeqtian normatiul bazas, magram aris

xarvezebi kanonmdeblobis praqtikul ganxorcielebaSi.

am statiis mizania ganxilva saqarTvelos kanonmdeblobisa, romelic awesrigebs

religiis Tavisuflebis uflebas, adamianis uflebaTa evropis konvenciis standarteb-

Tan Sesabamisobis TvalsazrisiT. masSi ganixileba, uzrunvelyofs Tu ara moqmedi

normatiuli baza saTanado garantiebs religiis Tavisuflebis uflebis dacvisaTvis

da saWiroa Tu ara misi gaumjobeseba, adamianis uflebaTa evropis konvenciasa da

evropuli sasamarTlos precedentul samarTalTan saqarTvelos kanonmdeblobisa

da praqtikis SesabamisobaSi moyvanis mizniT.

2. evropis konvencia da misi ganmarteba

adamianis uflebaTa evropis konvenciiT gaTvaliswinebuli standartebis

analizisaTvis amosavali wertilia konvenciis me-9 muxli, romlis Tanaxmad:

`1. yvelas aqvs azris, sindisisa da religiis Tavisuflebis ufleba; es ufleba

moicavs religiis an mrwamsis Secvlis Tavisuflebas da Tavisuflebas rogorc

martom, ise sxvebTan erTad da sajarod an kerZod, gamoavlinos Tavisi religia an

mrwamsi aRmsareblobiT, swavlebiT, ritualebis SesrulebiTa da dacviT;

2. religiis an mrwamsis gamovlinebis Tavisufleba eqvemdebareba mxolod iseT

SezRudvebs, romlebic gaTvaliswinebulia kanoniT da aucilebelia demokratiul

sazogadoebaSi sazogadoebrivi usafrTxoebis interesebisaTvis, sazogadoebrivi

wesrigis, janmrTelobis, zneobis an sxvaTa uflebaTa da TavisuflebaTa dacvi-

saTvis~.

azris, sindisisa da religiis Tavisuflebis ufleba ganekuTvneba ZiriTad

uflebebs, romelTa gareSe samarTlis uzenaesobaze dafuZnebuli demokratiuli

saxelmwifo ar SeiZleba arsebobdes. evropis konvenciis me-9 muxli Sedgeba ori

punqtisagan: 1-li punqti uzrunvelyofs azris, sindisisa da religiis Tavisuflebis

uflebas; me-2 punqti iTvaliswinebs garkveul SezRudvebs am uflebis mimarT. es

SezRudvebi unda iyos kanoniT gaTvaliswinebuli, aucilebeli demokratiul

* `jeplakis~ eqsperti samarTlebriv sakiTxebSi.
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sazogadoebaSi da isini SeiZleba dadgindes mxolod erT-erTi kanonieri miznis

misaRwevad (sazogadoebrivi usafrTxoebis interesebi, sajaro wesrigis, janmrTe-

lobis, zneobis dacva an sxvaTa uflebaTa da TavisuflebaTa dacva).1  es punqti adgens

balanss azris, sindisisa da religiis Tavisuflebaze piris uflebasa da sazogadoebis

interesebs Soris, rodesac isini ewinaaRmdegebian erTmaneTs.

konvencia uzrunvelyofs azris, sindisisa da religiis Tavisuflebis uflebas

kvalifikaciis gareSe. am uflebis erTaderTi SesaZlo SezRudva exeba mis gamovli-

nebas.2  me-9 muxlis me-2 punqti uSvebs SezRudvas religiisa da mrwamsis gamovlinebasTan

dakavSirebiT. saqmeSi – kokinakisi saberZneTis winaaRmdeg – evropulma sasamarTlom

daadgina:

`me-9 muxlis 1-li punqtiT garantirebuli uflebebis fundamenturi xasiaTi aseve

aisaxeba im punqtis formulirebaSi, romelic iTvaliswinebs SezRudvebs maT mimarT.

me-8, me-10 da me-11 muxlebis meore punqtebisagan gansxvavebiT, romlebic moicaven am

muxlebis pirveli punqtebiT dacul  yvela uflebas, me-9 muxlis meore punqti

miuTiTebs mxolod `religiis an mrwamsis gamovlinebis Tavisuflebaze~. amdenad, is

aRiarebs, rom demokratiul sazogadoebaSi, sadac ramdenime religia Tanaarsebobs

erTsa da imave mosaxleobaSi, SeiZleba aucilebeli iyos am Tavisuflebaze SezRudvis

daweseba, raTa sxvadasxva jgufis interesebi SeeTavsos erTmaneTs da uzrunvelyofil

iqnes yvela piris mrwamsis pativiscema.~3

amdenad, saxelmwifos uflebamosileba – me-9 muxlis me-2 punqtis safuZvelze

SezRudos me-9 muxlis 1-li punqtiT gaTvaliswinebuli ufleba, exeba religiis an

mrwamsis gamovlinebas. Sesabamisad, azris, sindisisa da religiis Tavisuflebis ufleba,

religiis an mrwamsis Secvlis an maTze uaris Tqmis CaTvliT, ar SeiZleba SeizRudos

saxelmwifos mier.

mniSvnelovania aRiniSnos, rom msgavsad struqturirebuli me-8, me-10 da me-11

muxlebisagan gansxvavebiT, me-9 muxli erTaderTia im uflebaTagan, romelnic ar

rTaven nebas saxelmwifos, moiSvelios `erovnuli uSiSroeba~, raTa gaamarTlos

daculi uflebis SezRudva.

azris, sindisisa da religiis Tavisuflebis ufleba niSnavs, rom piri ar SeiZleba

daeqvemdebaros mopyrobas, romlis mizania azrovnebis wesis Secvla. igi niSnavs, rom

pirs aqvs ufleba, ara mxolod gamoavlinos Tavisi religia da mrwamsi, aramed aseve

Tavi Seikavos misi gamovlinebisagan. azris, sindisisa da religiis Tavisuflebis

ufleba moicavs, inter alia, Tavisuflebas, pirs hqondes an ar hqondes religiuri mrwamsi

da iyos an ar iyos religiis mimdevari.4

me-9 muxlTan dakavSirebiT erT-erTi yvelaze mniSvnelovani saqme aris kokinakisi

saberZneTis winaaRmdeg.5  am saqmeSi b-ni kokinakisi da misi meuRle, romlebic iehovas

mowmeebi iyvnen, saxlSi mividnen q-n kiriakakTan, romelic marTlmadidebeli qristiani

iyo, da gamarTes diskusia masTan. q-n kiriakakis meuRlem gamoiZaxa policia, romelmac

daakava b-ni da q-ni kokinakisebi. orives brali daedo prozelitizmisaTvis saberZneTis

1363/1938 kanonis mixedviT. igi adgens, rom `nebismier pirs, romelic ganaxorcielebs

prozelitizms, Seefardeba patimroba da fuladi jarima. ...prozelitizmi niSnavs,
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kerZod, piris religiur mrwamsSi Carevis nebismier pirdapir Tu arapirdapir

mcdelobas, romelic miznad isaxavs am mrwamsis dakninebas nebismieri saxis cdunebis

an moraluri Tu materialuri daxmarebis dapirebebis meSveobiT, motyuebiT, an piris

gamoucdelobiT, ndobiT, saWiroebiT, dabali inteleqtiT an gulubryvilobiT

sargeblobiT~.

b-ni da q-ni kokinakisebi daajarimes da miusajes patimroba. apelaciis Sedegad q-n

kokinakisis msjavrdeba gauqmda, magram sasamarTlom ZalaSi datova misi meuRlis mimarT

gamotanili ganaCeni. am saqmesTan dakavSirebiT evropulma sasamarTlom ganacxada:

`pirvel rigSi, gansxvaveba unda gakeTdes qriatianuli mrwamsis propagandasa da

arasaTanado prozelitizms Soris. pirveli Seesabameba WeSmarit evangelizms, romelsac

msoflio eklesiaTa sabWos egidiT SemuSavebuli 1956 wlis moxseneba gansazRvravs, rogorc

yoveli qristianisa da yoveli eklesiis ZiriTad misiasa da pasuxismgeblobas. xolo

ukanaskneli warmoadgens mis arasaTanado da miuRebel formas. imave moxsenebis mixedviT,

man SeiZleba miiRos iseTi saqmianobis forma, romelic calkeul pirs sTavazobs garkveul

materialur Tu socialur upiratesobas, raTa romelime eklesiam SeiZinos axali

morwmuneebi, an axdens miuRebel zewolas sasowarkveTilebaSi myof an gaWirvebul pirebze.

mas aseve SeiZleba mohyves Zaladobis gamoyeneba. ufro zogadad, prozelitizmi

SeuTavsebelia sxva pirTa azris, sindisisa da religiis Tavisuflebis pativiscemasTan~.6

vinaidan erovnulma sasamarTlom ar daazusta, ra ukanono saSualebebi iqna

gamoyenebuli religiuri mrwamsis Sesaxeb diskusiis dros, man ver daadgina mwvave

sazogadoebrivi saWiroeba, rac moiTxovda b-ni kokinakisis msjavrdebas. evropuli

sasamarTlos azriT, msjavrdeba ar iyo kanonieri miznis proporciuli.7

evropuli sasamarTlo miemxro msgavs pozicias saqmeSi – larisisi da sxvebi

saberZneTis winaaRmdeg, romelSic gamijna kanonieri da ukanono prozelitizmi.8  man

aRniSna, rom `me-9 muxli ar icavs yvela moqmedebas, romelic motivirebulia an

STagonebulia religiiT an mrwamsiT. is ar icavs, magaliTad, ukanono prozelitizms,

rogoricaa nivTebis an socialuri upiratesobebis SeTavazeba, an ukanono zewolis

gamoyeneba eklesiis axal wevrTa mozidvis mizniT~.9

saqmeSi – manusakisi da sxvebi saberZneTis winaaRmdeg – evropulma sasamarTlom

ganixila sakiTxi, romelic exeboda iehovas mowmeTa msjavrdebas RvTismsaxurebis

adgilis daarsebisa  da moqmedebisaTvis, ganaTlebisa da religiur saqmeTa ministris

nebarTvis gareSe.10  sasamarTlom ganacxada, rom religiis Tavisuflebis ufleba

gamoricxavs saxelmwifos mxridan raime uflebamosilebas, gansazRvros, kanonieria

Tu ara religiuri mrwamsi an is saSualebebi, romlebic gamoiyenebian maT gamosaxatavad.

sasamarTlos daskvniT, marTalia, saxelmwifoebs aqvT ufleba, Seamowmon, axorcielebs

Tu ara moZraoba an gaerTianeba saqmianobas, romelic sazianoa mosaxleobisaTvis,11 man

naTeli mohfina imas, rom religiis Tavisuflebis ufleba `gamoricxavs saxelmwifos

mxridan raime uflebamosilebas, gansazRvros, kanonieria Tu ara religiuri mrwamsi an

is saSualebebi, romlebic gamoiyenebian maT gamosaxatavad~.12
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konvenciis me-9 muxli icavs ara mxolod religiur, aramed arareligiur mrwamss.

pacifizmi aRiarebulia mrwamsad, romelic daculia me-9 muxliT. saqmeSi – erousmisi

gaerTianebuli samefos winaaRmdeg – adamianis uflebaTa evropulma komisiam aRniSna,

rom ̀ pacifizmi, rogorc filosofia, xvdeba azrisa da mrwamsis Tavisuflebis uflebis

moqmedebis sferoSi. amitom, pacifizmis mimarT damokidebuleba SeiZleba ganxilul

iqnes rogorc mrwamsi, rac daculia me-9 muxlis 1-li punqtiT~.13

religiis an mrwamsis gamovlinebis Tavisufleba ar aris mxolod individualuri

ufleba – is SeiZleba ganxorcieldes koleqtiurad, rogorc es aRiarebulia me-9

muxliT gaTvaliswinebuli sityvebiT: `sxvebTan erTad~.

evropis konvenciis me-9 muxli saxelmwifos akisrebs ara mxolod negatiur, aramed

pozitiur valdebulebas, uzrunvelyos azris, sindisisa da religiis Tavisuflebis

uflebis dacva. saxelmwifos aqvs valdebuleba, uzrunvelyos religiuri mrwamsis mqone

pirebisaTvis konvenciis me-9 muxliT garantirebuli uflebis mSvidobiani sargebloba.

saqmeSi – oto-premingeris instituti avstriis winaaRmdeg – adamianis uflebaTa

evropulma sasamarTlom ganacxada, rom: `pirebs, romlebic avlenen TavianT religias,

miuxedavad imisa, isini ganekuTvnebian religiur umravlesobas Tu umciresobas, ara aqvT

gonivruli safuZveli varaudisa, rom isini ar iqnebian gakritikebulni. maT unda

moiTminon da Seeguon imas, rom sxva religiurma jgufma SeiZleba uaryos maTi religiuri

mrwamsi da gaavrcelon kidec swavleba, romelic ewinaaRmdegeba maT mrwamss. Tumca kriti-

kis xerxebma an religiuri swavlebisa da mrwamsis uaryofam SeiZleba gamoiwvios saxelmwi-

fos pasuxismgebloba, Tu igi ver uzrunvelyofs me-9 muxliT garantirebuli uflebis

mSvidobian sargeblobas yvelasaTvis, vinc emxroba am swavlebasa da mrwamss. eqstremalur

SemTxvevebSi kritikis an religiuri mrwamsis uaryofis Sedegi SeiZleba iseTi iyos, rom

xeli SeuSalos am pirTa mier TavianTi mrwamsis mimdevrobas an gamoxatvas~.14

mrwamsis gamo samxedro samsaxurze uaris Tqmis ufleba adamianis uflebaTa evropis

konvenciiT gaTvaliswinebuli azris, sindisisa da religiis Tavisuflebis uflebis

fundamenturi aspeqtia.15  mrwamsis gamo samxedro samsaxurze uaris Tqmis uflebis

ganxorcieleba sami aTeuli wlis ganmavlobaSi evropis sabWos mudmivi zrunvis

sagania.16 evropis sabWos wevri saxelmwifoebis umravlesobam gaiTvaliswina mrwamsis gamo

samxedro samsaxurze uaris Tqmis ufleba TavianT konstituciebSi an kanonmdeblobaSi.17

evropis sabWos ministrTa komitetma Tavis 1987 wels miRebul rekomendaciaSi

aRniSna, rom ̀ nebismier samxedrovaldebul pirs, romelic mrwamsis gamo uars acxadebs

iaraRis gamoyenebaze, aqvs ufleba, ganTavisufldes aseTi samsaxuris gavlis valdebu-

lebisagan, dadgenili pirobebis gaTvaliswinebiT. aseT pirebs SeiZleba daekisroT

alternatiuli samsaxuris Sesruleba~.18
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statiebi

adamianis uflebaTa evropuli komisia miemxro mosazrebas, rom konvencia ar

akisrebs saxelmwifoebs valdebulebas, gaaTavisuflos es pirebi savaldebulo samxedro

samsaxurisagan. am sakiTxze evropulma komisiam moiSvelia konvenciis me-4 muxlis me-

3(b) punqtis formulireba: `qveynebSi, sadac is pirebi, romlebic uars acxadeben

samxedro samsaxuris gavlaze, aRiarebulni arian~. evropulma sasamarTlom ar miiCnia

evropis konvenciis darRvevad Sveicariis mier Sefardebuli sisxlissamarTlebrivi

sasjeli pirisadmi, romelmac am mizeziT uari ganacxada samxedro samsaxuris gavlaze.19

Tumca mrwamsis gamo samxedro samsaxurze uari ar aniWebs pirs  uflebas, ganTavi-

sufldes samoqalaqo samsaxurisagan. pirs SeiZleba daekisros misi gavla, rogorc

samxedro samsaxuris Semcvlelisa. amdenad, saxelmwifos SeuZlia daawesos samoqalaqo

samsaxuris gavla da daakisros pasuxismgebloba maT, vinc uars acxadebs, gaiaros es

samsaxuri.

xandaxan davis sagani xdeba gansxvaveba droSi samxedro samsaxursa da alternatiul

samsaxurs Soris.20 gamoTqmulia Sexeduleba, rom gaumarTlebelia samxedro samsaxurTan

SedarebiT alternatiuli samsaxurisaTvis ufro xangrZlivi drois daweseba. Tumca adami-

anis uflebaTa evropulma komisiam mxari ar dauWira am mosazrebas – samxedro samsaxurze

orjer ufro xangrZlivi samsaxuric ki ar iqna miCneuli konvenciis darRvevad.21

3. saqarTvelos kanonmdebloba

3.1 azris, sindisisa da religiis Tavisuflebis ufleba

saqarTvelos konstituciis rigi muxlebisa awesrigebs azris, sindisisa da religiis

Tavisuflebis uflebas. konstituciis me-19 muxlis mixedviT:

`1. yovel adamians aqvs sityvis, azris, sindisis, aRmsareblobisa da rwmenis Tavisufleba.

2. dauSvebelia adamianis devna sityvis, azris, aRmsareblobis an rwmenis gamo, agreTve

misi iZuleba gamoTqvas Tavisi Sexeduleba maT Sesaxeb.

3. dauSvebelia am muxlSi CamoTvlil TavisuflebaTa SezRudva, Tu maTi gamovlineba

ar laxavs sxvaTa uflebebs.”

amas garda konstituciis me-9 muxliT gaTvaliswinebulia mniSvnelovani debuleba,

romlis Tanaxmad:

`1. saxelmwifo acxadebs rwmenisa da aRmsareblobis srul Tavisuflebas, amasTan

erTad aRiarebs saqarTvelos samociqulo avtokefaluri marTlmadidebeli eklesiis

gansakuTrebul rols saqarTvelos istoriaSi da mis damoukideblobas saxelmwi-

fosagan.

2. saqarTvelos saxelmwifosa da saqarTvelos samociqulo avtokefaluri marTlmadi-

debeli eklesiis urTierToba ganisazRvreba konstituciuri SeTanxmebiT. konstituciuri

SeTanxmeba srulad unda Seesabamebodes saerTaSoriso samarTlis sayovelTaod aRiarebul

principebsa da normebs, kerZod, adamianis uflebaTa da ZiriTad TavisuflebaTa sferoSi~.22
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statiebi

saqarTvelos konstitucia adgens zogad debulebas aradiskriminaciis Sesaxeb,

romlis Tanaxmad yvela Tanasworia kanonis winaSe, ganurCevlad, inter alia, religiis,

politikuri an sxva Sexedulebebisa.23

amasTanave, konstituciis 26-e muxli, romelic exeba gaerTianebis Tavisuflebas,

krZalavs iseTi gaerTianebis Seqmnasa da saqmianobas, romlis mizania religiuri

SuRlis gaRviveba.24  gadawyvetileba aseTi gaerTianebis saqmianobis SeCerebis an

akrZalvis Sesaxeb SeiZleba miiRos mxolod sasamarTlom.25

saqarTvelos konstitucia gansazRvravs uflebebs, romlebic SeiZleba SeizRudos

saomari an sagangebo mdgomareobis dros. miuxedavad imisa, rom evropis konvenciis

me-15 muxli uSvebs azris, sindisisa da religiis Tavisuflebis uflebis SezRudvas

saomari an sxva sagangebo mdgomareobis dros, konstituciis 46-e muxli krZalavs am

uflebis SezRudvas saomari an sagangebo mdgomareobis drosac ki. amdenad,

saqarTvelos konstitucia iTvaliswinebs am uflebis dacvis ufro maRal standarts,

vidre evropis konvencia.

konstituciur SeTanxmebas saqarTvelos saxelmwifosa da saqarTvelos samoci-

qulo avtokefalur marTlmadidebel eklesias Soris xeli moewera 2002 wlis 14

oqtombers.26 konstituciuri SeTanxmeba gansazRvravs marTmadidebeli eklesiis

statuss saqarTveloSi.

gamoTqmulia mosazreba, rom konstituciuri SeTanxmebis dadebam mianiWa marTlmadi-

debel eklesias garkveuli upiratesobebi sxva religiebTan SedarebiT da, Sesabamisad,

Caayena igi gansxvavebul pirobebSi. magaliTad, konstituciuri SeTanxmebis me-4 muxli

iTvaliswinebs, rom sasuliero piri Tavisufldeba samxedro valdebulebisagan. evropis

konvenciis me-14 muxlis mixedviT, romelic krZalavs diskriminacias, Tu saqarTvelos

marTlmadidebeli eklesiis sasuliero pirebi Tavisufldebian samxedro valdebule-

bisagan, maSin msgavsi wesi unda gavrceldes sxva religiebis mimdevar sasuliero pireb-

zec.27  Tumca kanoni ̀ samxedro valdebulebisa da samxedro samsaxuris  Sesaxeb~ iTvalis-

winebs, rom samxedro samsaxuri gadauvaddebaT mRvdelmsaxurebs.28  vinaidan kanoni ar

azustebs, exeba Tu ara es mxolod saqarTvelos marTlmadidebeli eklesiis mRvdelmsa-

xurebs, SeiZleba gamoiTqvas mosazreba, rom es debuleba vrceldeba yvela religiis sasu-

liero pirebze. amdenad, miuxedavad imisa, rom konstituciuri SeTanxmebis mixedviT, saqar-

Tvelos marTlmadidebeli eklesiis sasuliero pirebi Tavisufldebian samxedro valde-

bulebisagan, kanonmdebloba samxedro samsaxuris mxolod gadavadebas iTvaliswinebs.

sxva religiebTan SedarebiT saqarTvelos marTlmadidebeli eklesiisaTvis

gansxvavebuli pirobebis dawesebis sxva magaliTebic aris konstituciur SeTanxmebaSi.

konstituciuri SeTanxmebis me-3 muxli iTvaliswinebs, rom: `saxelmwifo aRiarebs

eklesiis mier Sesrulebul jvrisweras kanonmdeblobiT dadgenili wesiT.~ Tu
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statiebi

29 gamoTqmulia aseve mosazreba, rom gansxvavebuli pirobebi gaTvaliswinebulia konstituciuri

SeTanxmebis sxva muxlebiTac, kerZod, me-2, me-4(2) da me-5(2). R. Lawson, Legal Expertise of the Draft
Constitutional Agreement Between the State of Georgia and the Autonomous Apostolic Orthodox Church of
Georgia, HRCAD(2001)3, 28 May 2001 [vinaidan samarTlebrivi eqspertiza ganxorcielda konstitu-

ciuri SeTanxmebis proeqtis mimarT, miTiTeba sxvadasxva muxlze gansxvavdeba SeTanxmebis bolo

versiisagan. Tumca eqspertis mosazreba muxlis Sinaarsis Sesaxeb igive rCeba].
30 1-li muxli.
31 me-3 muxli.
32 1-li punqti.
33 me-4 muxlis me-4 punqti.
34 me-4 muxlis me-2 punqti. ix. aseve kanonproqetis me-5 muxlis 1-li punqti.

saxelmwifo garkveul statuss aniWebs saqarTvelos marTlmadidebeli eklesiis mier

Sesrulebul jvrisweras, konvenciis me-14 muxlidan gamomdinare, sxva religiebis

mixedviT Sesrulebul jvriswerasac identuri statusi unda mieniWos.

konstituciuri SeTanxmebis me-6 muxli awesrigebs sakuTrebis sakiTxebs. saqarTvelos

marTlmadidebeli eklesiis sakuTreba, romelic ar gamoiyeneba ekonomikuri mizniT,

da miwa ganTavisuflebulia gadasaxadebisagan (me-5 punqti). evropis konvenciis me-14

muxlis moTxovnidan gamomdinare, upiratesobebi, romlebic eniWeba saqarTvelos

marTlmadidebel eklesias, aseve unda gavrceldes sxva religiebze.29

konvenciidan da strasburgis organoebis precedentuli samarTlidan naTelia,

rom yvela religiis mimarT, tradiciulia is Tu ara, unda dawesdes identuri

pirobebi.

rac Seexeba sxva normatiul aqtebs, amJamad ar arsebobs specialuri kanoni,

romelic yovlismomcvelad moawesrigebda konvenciis me-9 muxliT dacul uflebebs.

Tumca kanonproeqti sindisis Tavisuflebisa da religiuri gaerTianebebis Sesaxeb,

romelic miznad isaxavs sindisis, aRmsareblobisa da mrwamsis Tavisuflebis

yovlismomcvelad mowesrigebas, SemuSavebulia saqarTvelos iusticiis saministros

mier. proeqti miznad isaxavs konstituciiT aRiarebuli sindisis, aRmsareblobisa da

mrwamsis Tavisuflebis garantirebas da awesrigebs religiuri gaerTianebebis

samarTlebriv statuss da maT saqmianobasTan dakavSirebul urTierTobebs.30

kanonproeqti adgens ZiriTad principebs, romlebiTac uzrunvelyofilia yvela

piris azris, sindisisa da religiis Tavisuflebis ufleba. es principebia: moqalaqeTa

Tanasworoba religiisadmi maTi damokidebulebis miuxedavad, religiuri gaerTiane-

bebis damoukidebloba saxelmwifosagan da religiuri gaerTianebebis Tanasworoba

kanonis winaSe.31

kanonproeqti gansazRvravs piris ZiriTad uflebas sindisis, aRmsareblobisa da

rwmenis mimarT. kanonproeqtis me-4 muxli adgens: `saqarTveloSi garantirebulia

sindisis, aRmsareblobisa da rwmenis Tavisufleba. yoveli 14 wlis asaks miRweuli piri

Tavisufalia religiuri mrwamsis arCevanSi, ufleba aqvs individualurad an sxvebTan

erTad aRiarebdes nebismier religias an ar aRiarebdes araviTars, Seicvalos religiuri

mrwamsi an uari Tqvas rwmenis aRmsareblobaze, Tavisuflad gamoxatos Tavisi religiuri

mrwamsi da imoqmedos mis Sesabamisad~.32  amasTanave, ikrZaleba adamianis iZuleba, gamoTqvas

Tavisi Sexeduleba religiisadmi damokidebulebis, da religiuri gaerTianebis

saqmianobaSi misi monawileobis Sesaxeb, garda kanoniT dadgenili SemTxvevebisa.33

proeqti iTvaliswinebs, rom ucxoeli moqalaqeebi da moqalaqeobis armqone pirebi

saqarTvelos moqalaqeTa Tanabrad sargebloben sindisis, aRmsareblobisa da rwmenis

TavisuflebiT.34  dauSvebelia raime upiratesobis miniWeba, SezRudva, devna an diskrimi-
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statiebi

35 me-5 muxlis me-3 punqti.
36 me-6 muxlis 1-li da me-3 punqtebi.
37 me-6 muxlis me-4 punqti.
38 me-9 muxlis 1-li punqti.
39 me-9 muxlis 1-li punqti.
40 me-11 muxli.
41 me-11 muxlis me-5 punqti.

naciis sxva formis gamoyeneba religiuri aRmsareblobis gamo.35  proeqti aseve iTvalis-

winebs sindisis, aRmsareblobisa da rwmenis Tavisuflebis uflebis SezRudvis pirobebs.

me-4 muxlis me-3 punqti adgens, rom: `sindisis, aRmsareblobisa da rwmenis Tavisufleba

eqvemdebareba mxolod iseT SezRudvebs, romlebic gaTvaliswinebulia konstituciiTa

da kanoniT da aucilebelia saxelmwifos Tavdacvis interesebis, konstituciuri

wyobilebis, sazogadoebrivi usafrTxoebisa da wesrigis, saqarTvelos moqalaqeTa da

sxva pirTa Tanasworobis, sicocxlisa da janmrTelobis, agreTve maTi uflebebis,

Tavisuflebebisa da kanonieri interesebis dasacavad~.

kanonproeqti aseve awesrigebs religiur gaerTianebaTa samarTlebriv mdgoma-

reobas. aseTi gaerTianebebi gamoyofilia saxelmwifosagan da saxelmwifo ar ereva

religiuri gaerTianebis saqmianobaSi, Tu igi ar ewinaaRmdegeba kanonmdeblobis

moTxovnebs.36 kanonproeqti iTvaliswinebs saxelmwifos pozitiur valdebulebas, xeli

Seuwyos religiuri da msoflmxedvelobrivi Semwynareblobis damkvidrebas sxvadasxva

rwmenis pirTa da religiur gaerTianebaTa Soris, icavs aseT organizaciaTa uflebebsa

da interesebs, awesebs sagadasaxado da sxva saxis SeRavaTebs da sxva.37

kanonproeqtis mixedviT, religiuri gaerTianeba aris erTi da imave sarwmunoebis,

srulwlovan moqalaqeTa an saqarTvelos teritoriaze mudmivad mcxovreb moqala-

qeobis armqone pirTa nebayoflobiTi gaerTianeba, romelic Seqmnilia aranakleb 50

piris mier erTiani aRmsareblobisa da mrwamsis gavrcelebis mizniT da registri-

rebulia am kanoniT dadgenili wesiT. 38

kanonproeqti aseve awesrigebs religiuri gaerTianebebis Seqmnisa da saqmianobis

SezRudvis dawesebis pirobebs. me-9 muxlis me-3 punqtis mixedviT, dauSvebelia religiuri

gaerTianebebis Seqmnisa da saqmianobisaTvis SezRudvis daweseba, garda im SemTxvevisa,

rac gaTvaliswinebulia kanoniT da aucilebelia erovnuli uSiSroebis an sazogado-

ebrivi usafrTxoebis interesebisaTvis, sazogadoebrivi wesrigis darRvevis an danaSaulis

Tavidan acilebisaTvis, zneobis an sxvaTa uflebebisa da Tavisuflebebis dacvisaTvis.39

proeqtis me-9 muxlis me-4 punqtiT, kanonmdeblobiT dadgenili wesiT registrire-

buli religiuri gaerTianeba aris sajaro samarTlis iuridiuli piri. aseT regis-

tracias axdens saqarTvelos iusticiis saministro kanoniT dadgenili wesis

mixedviT.40

proeqti adgens im monacemebisa da masalis sias, romelic unda daerTos iusticiis

saministrosaTvis wardgenil gancxadebas registraciis Sesaxeb. gancxadeba

ganixileba gaTvaliswinebuli dokumentebis sruli moculobiT wardgenidan erTi Tvis

vadaSi, Tumca kanonproeqti iTvaliswinebs, rom saministros SeuZlia gaagrZelos

dokumentebis ganxilva 3 Tvemde vadiT saxelmwifo religiuri eqspertizis

Casatareblad.41 Tu am vadaSi gadawyvetileba ar iqna miRebuli, religiuri

gaerTianebis registracia ganxorcielebulad CaiTvleba.

proeqti aseve adgens registraciaze uaris safuZvlebs. aseT gaerTianebas SeiZleba

uari eTqvas saxelmwifo registraciaze, Tu, inter alia, ganmcxadeblebi ar waradgenen
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42 me-13 muxlis 1-li punqti.
43 me-13 muxlis 1-li punqti.
44 me-15 muxlis me-2 punqti. marTalia, kanonproeqti pirdapir ar gansazRvravs `arakeTilsindisier

prozelitizms~, SeiZleba gamoiTqvas varaudi, rom misi arsi Camoyalibebulia me-4 muxlis me-7

punqtSi, romelic adgens: `dauSvebelia materialuri anda socialuri SeRavaTebis SeTavazeba,

romelime konfesiaSi Sesvlis pirobiT an rwmenaze moqcevis mizniT pirze fsiqikur-ideologiuri

xasiaTis zewolis ganxorcieleba misi mxridan aSkarad gamoxatuli winaswari Tanxmobis gareSe~.

statiebi

kanoniT dadgenil monacemebsa da masalebs, misi mizani da saqmianoba ewinaaRmdegeba

saqarTvelos konstitucias da sxva sakanonmdeblo aqtebs an saxelmwifo religiuri

eqspertizis Sedegad dadginda, rom gaerTianeba ar aris religiuri.42

saxelmwifo registraciaze uaris Tqmis SemTxvevaSi ganmcxadebels werilobiT unda

ecnobos motivirebuli uari gancxadebis Setanidan erTi Tvis vadaSi. religiuri

gaerTianebis registraciaze uari SeiZleba gasaCivrdes sasamarTloSi.43

kanonproeqti aseve iTvaliswinebs religiuri gaerTianebis saqmianobis Sewyvetas

sasamarTlo dadgenilebis safuZvelze. Sewyvetis safuZvelia, inter alia:

a) saxelmwifo uSiSroebisa da sazogadoebrivi wesrigis uxeSi an sistematuri

darRveva;

b) religiuri SuRlis gaRviveba;

g) pirTa uflebebisa da Tavisuflebebis xelyofa;

d) religiur saqmianobasTan dakavSirebiT pirebis janmrTelobisaTvis zianis

miyeneba, Cadenili garyvnili an sxva ukanono qmedebiT, narkotikuli an fsiqotropuli

saSualebebis, hipnozis gamoyenebiT;

e) TviTmkvlelobisaken mowodeba an religiuri mosazrebiT samedicino daxmarebis

aRmoCenaze uaris Tqma sicocxlisa da janmrTelobisaTvis saSiS mdgomareobaSi myofi

pirisaTvis;

v) arakeTilsindisieri prozelitizmi.44

kanonproeqts TandarTuli ganmartebiTi baraTi iTvaliswinebs, rom kanonis miReba

gamoiwvevs cvlilebebsa da damatebebs saqarTvelos kanonmdeblobaSi, sisxlis

samarTlis kanonmdeblobis CaTvliT. baraTi adgens, rom saqarTvelos sisxlis

samarTlis kodeqss daemateba sami muxli, maT Soris arakeTilsindisieri prozeli-

tizmis Sesaxeb.

sisxlis samarTlis kodeqsi iTvaliswinebs samarTlebriv garantiebs azris,

sindisisa da religiis Tavisuflebis uflebis dacvisaTvis. kodeqsis 155-e muxli

adgens, rom RvTismsaxurebis an sxva religiuri wesisa Tu Cveulebis aRsrulebisaTvis

ukanonod xelis SeSla ZaladobiT an Zaladobis muqariT, anda Tu mas axlda morwmunis

an RvTismsaxuris religiuri grZnobis Seuracxyofa, isjeba jarimiT an gamasworebeli

samuSaoTi vadiT erT wlamde, anda Tavisuflebis aRkveTiT vadiT or wlamde (1-li

punqti). igive qmedeba, Cadenili samsaxurebrivi mdgomareobis gamoyenebiT, isjeba

jarimiT an Tavisuflebis aRkveTiT vadiT erTidan xuT wlamde, Tanamdebobis dakavebis

an saqmianobis uflebis CamorTmeviT vadiT sam wlamde an uamisod (me-2 punqti).

sisxlis samarTlis kodeqsis 156-e muxli iTvaliswinebs sasjels jarimis, an vadiT

or wlamde Tavisuflebis SezRudvis, anda imave vadiT Tavisuflebis aRkveTis saxiT

sityvis, azris, sindisis, aRmsareblobis, rwmenis an mrwamsis gamo, anda mis religiur

moRvaweobasTan dakavSirebiT adamianis devnisaTvis (1-li punqti). 156-e muxlis me-2

punqti adgens ufro mZime sasjels, Tu am muxlis 1-li punqtiT gaTvaliswinebuli

qmedeba Cadenilia samsaxurebrivi mdgomareobis gamoyenebiT.
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45 kokinakisi saberZneTis winaaRmdeg, 1993 wlis 25 maisi, Series A no. 260-A, 33-e punqti.
46 sazogadoebrivi usafrTxoebis interesebi, sazogadoebrivi wesrigis, janmrTelobis, zneobis

an sxvaTa uflebaTa da TavisuflebaTa dacva.

statiebi

amasTan erTad, sisxlis samarTlis kodeqsis 142-e muxli adgens sisxlissamar-

Tlebriv pasuxismgeblobas religiisadmi damokidebulobis an aRmsareblobis gamo

adamianTa Tanasworuflebianobis darRvevisaTvis.

sisxlis samarTlis kodeqsis debulebaTa formulirebidan naTelia, rom misi

muxlebi gamoiyeneba ara mxolod saxelmwifo organoebis, aramed mesame mxareTa

mimarTac, romelTa qmedebam aseve SeiZleba gamoiwvios azris, sindisisa da religiis

Tavisuflebis uflebis darRveva.

konvenciis standartebTan Sesabamisobis TvalsazrisiT, saqarTvelos kanon-

mdeblobis analizis safuZvelze SeiZleba gakeTdes rigi daskvnebisa. konsti-

tuciis debulebebi, romlebic uzrunvelyofen azris, sindisisa da religiis

Tavisuflebis uflebas, ZiriTadad Seesabamebian evropis konvenciis standar-

tebs.

rogorc ukve aRiniSna, miuxedavad imisa, rom konvenciis me-9 muxli uzrunvelyofs

azris, sindisisa da religiis Tavisuflebis uflebas, igi uSvebs am uflebis SezRudvas

mxolod religiis an mrwamsis gamovlinebasTan, anu mis gare gamoxatulebasTan

dakavSirebiT.45  Tumca, konvenciis me-9 muxlisagan  gansxvavebiT, konstituciis me-19

muxlis me-3 punqti ar azustebs, rom SeiZleba SeizRudos religiis an mrwamsis mxolod

gamovlineba da igi zogadad uSvebs azris, sindisisa da religiis Tavisuflebis

uflebis SezRudvis SesaZleblobas.

meore problema, romelic aseve SeiZleba wamoiWras, exeba konstituciis me-19

muxlis me-2 punqts. miuxedavad imisa, rom konstituciis me-19 muxlis 1-li punqtis

mixedviT, yovel adamians aqvs sityvis, azris, sindisis, aRmsareblobisa da rwmenis

Tavisufleba, amave muxlis me-2 punqti iTvaliswinebs, rom ikrZaleba adamianis devna

mxolod sityvis, azris, aRmsareblobis an rwmenis (magram ara sindisis) gamo, agreTve

misi iZuleba, gamoTqvas Tavisi Sexeduleba maT Sesaxeb. amdenad, me-19 muxlis me-2 punqti

tovebs `sindiss~ im safuZvlebidan, romelTa gamo ikrZaleba adamianis devna. Tumca

es problema SeiZleba gadawydes samarTlebrivi interpretaciis gziT, Sesabamisi

uflebis obieqtisa da miznis mixedviT.

zogadad SeiZleba aRiniSnos, rom konstitucia iTvaliswinebs ufro maRal

samarTlebriv standartebs azris, sindisisa da religiis Tavisuflebis uflebis

dacvis mimarT, vidre evropis konvencia. pirvel rigSi aRsaniSnavia, rom evropis

konvenciis me-15 muxlisagan gansxvavebiT, romelic uSvebs azris, sindisisa da

religiis Tavisuflebis uflebis SezRudvas saomari an sxva sagangebo mdgomareobis

dros, konstituciis 46-e muxli krZalavs aseT SezRudvas.

amas garda, konstituciis me-19 muxlis me-3 punqti iTvaliswinebs mxolod erT

kanonier mizans (sxvaTa uflebebi), romlis gamoc azris, sindisisa da religiis

Tavisuflebis ufleba SeiZleba SeizRudos, maSin rodesac konvenciis me-9 muxli ufro

vrcel CamonaTvals adgens.46

TavisTavad konstituciuri SeTanxmebis dadeba saqarTvelos marTlmadidebel

eklesiasTan ar unda iqnes miCneuli sxva religiebis diskriminaciad. rogorc sworad

aRniSna saqarTvelos sakonstitucio sasamarTlom saqmeSi – zurab aroSvili

saqarTvelos parlamentis winaaRmdeg: `...konstituciuri SeTanxmebis mxolod
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statiebi

saqarTvelos samociqulo avtokefalur marTlmadidebel eklesiasTan gaformeba ar

gamoricxavs sxvadasxva religiuri organizaciebis arsebobas, aseve araviTar

SemTxvevaSi ar niSnavs maTi saqmianobis SezRudvas da miTumetes akrZalvas ...~.47

saqarTvelos marTlmadidebel eklesiasTan dadeba aseTi SeTanxmebisa, romelmac gansa-

kuTrebuli roli Seasrula saqarTvelos istoriaSi, gamarTlebulia istoriuli Tvalsaz-

risiT. Tumca aRsaniSnavia, rom SeTanxmeba, romelic garkveul upiratesobebs aniWebs saqarT-

velos marTlmadidebel eklesias, mxolod maSin daakmayofilebs evropis konvenciis

standartebs, Tu sxva religiebi ar iqnebian diskriminirebul  mdgomareobaSi. sxva reli-

giebsac unda hqondeT msgavsi upiratesobebi. isini SeiZleba aisaxos iusticiis saministros

mier momzadebul kanonproeqtSi. Tu kanonis mixedviT saxelmwifo sxva religiebs mianiWebs

imave upiratesobebs, rac eniWeba saqarTvelos marTlmadidebel eklesias konstituciuri

SeTanxmebis mixedviT, saqarTvelos marTlmadidebeli eklesiisa da sxva religiebis iden-

turi (aradiskriminaciuli) mdgomareoba saTanadod iqneba uzrunvelyofili.

amdenad SeiZleba gakeTdes daskvna, rom aradiskriminaciis principis safuZvelze

sxva religiur mimdinareobebs unda mieniWoT igive upiratesobebi, romlebic

gaTvaliswinebulia saqarTvelos marTlmadidebeli eklesiis mimarT konstituciuri

SeTanxmebis mixedviT.

sindisis Tavisuflebisa da religiuri gaerTianebebis Sesaxeb kanonis miReba unda

daCqardes, raTa Seiqmnas samarTlebrivi baza saqarTveloSi azris, sindisisa da

religiis Tavisuflebis uflebis yovlismomcvelad mowesrigebis mizniT.48  proeqtis

debulebaTa umravlesoba jerovnad asaxavs evropis konvenciis debulebebs, rac

uzrunvelyofs adekvatur garantiebs aradiskriminaciis safuZvelze am uflebiT

sargeblobisaTvis.

Tumca aris rigi winaaRmdegobebisa kanonproeqtsa da konvencias Soris.

kanonproeqti iTvaliswinebs garkveul SezRudvebs azris, sindisisa da religiis

Tavisuflebis uflebis ganxorcielebasTan dakavSirebiT. gansxvavebiT konvenciis me-

9 muxlis me-2 punqtisagan, romelic uSvebs am uflebis SezRudvas religiis an rwmenis

mxolod gamovlinebasTan dakavSirebiT, kanonis me-4 muxlis me-3 punqti iTvaliswinebs

azris, sindisisa da religiis Tavisuflebis uflebis zogadad SezRudvas da ara

mxolod mis gamovlinebasTan dakavSirebiT.

kanonproeqtis me-4 muxlis me-3 punqti aseve iTvaliswinebs ufro vrcel CamonaTvals

im kanonieri miznebisas, romelTa gamoc SeiZleba SeizRudos azris, sindisisa da religiis

Tavisuflebis ufleba. konvenciis me-9 muxlis me-2 punqti ar iTvaliswinebs iseT kanonier

miznebs, rogorebicaa: ̀ saxelmwifo Tavdacva~ da ̀ konstituciuri wyobileba~. amdenad,

kanonproeqtis me-4 muxlis me-3 punqti ewinaaRmdegeba konvenciis me-9 muxlis me-2 punqts.

aRsaniSnavia, rom aseTi vrceli CamonaTvalis arseboba aseve ewinaaRmdegeba

konstituciis me-19 muxlis me-3 punqts, romelic miuTiTebs mxolod sxvaTa uflebaze,

rogorc erTaderT kanonier mizanze, romlis gamoc SeiZleba SeizRudos azris,

sindisisa da religiis Tavisuflebis ufleba.

kanonproeqti adgens religiur gaerTianebaTa registraciis wesebsa da proceduras

da registraciaze uaris Tqmis safuZvlebs. sxva mizezebTan erTad, kanonproeqti

iTvaliswinebs, rom religiur gaerTianebas SeiZleba eTqvas uari, Tu `saxelmwifo

religiuri eqspertizis Sedegad dadginda, rom gaerTianeba ar aris religiuri~ (me-13

47 2002 wlis 22 noembris gadawyvetileba, N2/18/206.
48 Second Periodic Report of Georgia Under ICCPR, CCPR/C/GEO/2002/2, 27 February 2001, para. 440.
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49 47-e punqti.
50 kanoni arasamxedro, alternatiuli SromiTi samsaxuris Sesaxeb (1997 wlis 28 dekemberi);

debuleba arasamxedro SromiTi samsaxuris gavlis Sesaxeb (2001 wlis 1 maisi); moqalaqeTa

arasamxedro, alternatiul SromiT samsaxurSi gawvevis saxelmwifo komisiis debuleba (2001

wlis 1 maisi); gankarguleba moqalaqeTa arasamxedro, alternatiul SromiT samsaxurSi gawvevis

saxelmwifo komisiis Semadgenlobis damtkicebis Sesaxeb (2001 wlis 10 dekemberi); saqarTvelos

Sromis, janmrTelobisa da socialuri dacvis saministros arasamxedro, alternatiuli

SromiTi samsaxuris departamentis debuleba (2002 wlis 2 aprili).
51 me-3 muxlis 1-li punqti.
52 me-3 muxlis 1-li punqti.
53 me-3 muxli.
54 me-5 muxlis 1-li punqti.

statiebi

muxlis 1-li punqti). sakmarisi safuZvelia imis mtkicebisaTvis, rom es debuleba

ewinaaRmdegeba konvenciis me-9 muxls. saqmeSi – manusakisi da sxvebi saberZneTis winaaRmdeg

– evropulma sasamarTlom cxadyo, rom, Tumca saxelmwifos aqvs ufleba, Seamowmos,

axorcielebs Tu ara moZraoba an gaerTianeba saqmianobas, romelic sazianoa mosaxle-

obisaTvis, religiis Tavisuflebis ufleba `gamoricxavs saxelmwifos mxridan raime

uflebamosilebas, gansazRvros, kanonieria Tu ara religiuri mrwamsi an is saSualebebi,

romlebic gamoiyenebian maT gamosaxatavad~.49

sisxlissamarTlebriv kanonmdeblobasTan dakavSirebiT aRsaniSnavia, rom gansxvavebiT

konstituciis me-19 muxlis me-2 punqtisagan, romelic krZalavs piris devnas `sityvis~,

`azris~, `aRmsareblobis~ an `rwmenis~, magram ara `sindisis~, gamo, sisxlis samarTlis

kodeqsis 156-e muxli aseve moicavs `sindiss~ da am mizeziT piris devnisaTvis adgens

sisxlissamarTlebriv pasuxismgeblobas, Tumca sisxlis samarTlis kodeqsi ar adgens

sisxlissamarTlebriv pasuxismgeblobas piris iZulebisaTvis, gamoTqvas Tavisi

Sexeduleba sityvis, azris, sindisis, aRmsareblobis an rwmenis Sesaxeb, rogorc es

gaTvaliswinebulia saqarTvelos konstituciis me-19 muxlis me-2 punqtiT.

3.2 uari samxedro samsaxurze mrwamsis gamo

saqarTvelos kanonmdebloba aRiarebs mrwamsis gamo samxedro samsaxurze uaris Tqmis

uflebas. im pirTa samarTlebrivi mdgomareoba, romlebic uars acxadeben samxedro

samsaxurze mrwamsis gamo, wesrigdeba sakanonmdeblo da kanonqvemdebare aqtebiT.50 speci-

aluri kanoni `arasamxedro, alternatiuli SromiTi samsaxuris Sesaxeb~ aregulirebs

samxedro valdebulebis arasamxedro, alternatiuli SromiTi samsaxuris formiT

moxdasTan dakavSirebul urTierTobebs.

kanoni gansazRvravs arasamxedro, alternatiul SromiT samsaxurs, rogorc

sazogadoebrivad sasargeblo samoqalaqo samsaxurs, romelic cvlis samxedro

samsaxurs da emyareba samxedro valdebulebis samxedro samsaxuris formiT moxdaze

uaris Tqmis dasabuTebas sindisis, aRmsareblobisa da rwmenis Tavisuflebis

safuZvelze.51  arasamxedro, alternatiul SromiT samsaxurSi gawvevas awarmoebs

moqalaqeTa samxedro, alternatiul SromiT samsaxurSi gawvevis saxelmwifo komisia.52

samxedrovaldebuli saqarTvelos moqalaqe (e.i. piri 18-dan 27 wlamde), romelic

azris, sindisis an religiis gamo uars acxadebs samxedro samsaxurze, gaiwveva

arasamxedro, alternatiul samsaxurSi.53  pirebi, romlebic gadian arasamxedro,

alternatiul SromiT samsaxurs, dakavebulni arian iseTi saqmianobiT, romelic

dakavSirebulia saavario-samaSvelo da xanZarsawinaaRmdego RonisZiebebTan, ekologiasa,

mSeneblobasa, soflis meurneobasa, janmrTelobasa da komunalur momsaxurebasTan.54
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statiebi

mniSvnelovania aRiniSnos, rom saqarTvelos kanonmdebloba ar mijnavs im pirTa sxva-

dasxva kategorias, romlebic uars acxadeben samxedro samsaxurze mrwamsis gamo, imis

mixedviT, Tu vin SeiZleba ganTavisufldes samxedro samsaxurisagan da Seasrulos arasam-

xedro, alternatiuli samsaxuri. saqarTvelos kanonmdebloba ar iziarebs zogierTi

saxelmwifos midgomas, rom mxolod iehovas mowmeebi Tavisufldebian samxedro samsa-

xurisagan. amdenad, saqarTvelos yvela moqalaqe, romelic uars acxadebs samxedro samsa-

xuris gavlaze azris, sindisis an religiis gamo (da ara mxolod iehovas mowmeebi) Tavisuf-

ldebian samxedro samsaxurisagan da gadian arasamxedro, alternatiul samsaxurs.

kanonis mixedviT, arasamxedro, alternatiuli SromiTi samsaxuris vadaa 18 Tve

umaRlesi ganaTlebis mqone pirebisaTvis, xolo 24 Tve umaRlesi ganaTlebis armqone

pirebisaTvis.55  aRsaniSnavia, rom `samxedro valdebulebisa da samxedro samsaxuris

Sesaxeb~ kanonis mixedviT, samxedro samsaxuris vadaa 12 Tve umaRlesi ganaTlebis mqone

pirebisaTvis da 24 Tve umaRlesi ganaTlebis armqone pirebisaTvis.56

kanoni detalurad gansazRvravs wesebs, procedurebsa da pirobebs, romlebic gamoi-

yenebian arasamxedro, alternatiuli samsaxuris mimarT, maT Soris samxedro samsaxuri-

sagan ganTavisuflebis Sesaxeb ganacxadTa ganxilvasTan dakavSirebiT.57  pirs, romelic

iTxovs arasamxedro, alternatiuli samsaxuris gavlas, ufleba aqvs, daeswros im komisiis

sxdomas, romelic wyvets am sakiTxs da daasabuTos Tavisi mosazreba.58  arasamxedro,

alternatiul SromiT samsaxurSi gawvevis an gawvevaze uaris Tqmis Sesaxeb gadawyvetilebas

iRebs da Sesabamis brZanebas gamoscems saqarTvelos Sromis, janmrTelobisa da socialuri

dacvis ministri arasamxedro, alternatiul SromiT samsaxurSi gawvevis saxelmwifo

komisiis daskvnis safuZvelze. gadawyvetileba SeiZleba gasaCivrdes sasamarTloSi 10

dRis ganmavlobaSi. sasamarTlo valdebulia, 10 dRis ganmavlobaSi ganixilos sakiTxi da

gamoitanos gadawyvetileba ministris brZanebis ZalaSi datovebis an gauqmebis Sesaxeb.59

saqarTvelos kanonmdebloba iTvaliswinebs samarTlebriv pasuxismgeblobas

arasamxedro, alternatiuli samsaxuris gacdenis an misTvis Tavis aridebisaTvis. kanoni

adgens, rom arasamxedro, alternatiuli samsaxuris gacdenili dReebi gaormagdeba.60

saqarTvelos sisxlis samarTlis kodeqsi aseve iTvaliswinebs sisxlissamarTlebriv

pasuxismgeblobas alternatiuli SromiTi samsaxurisagan Tavis aridebisaTvis.61

SeiZleba gakeTdes daskvna, rom saqarTvelos kanonmdebloba, romelic awesrigebs

im pirTa samarTlebriv mdgomareobas, romlebic mrwamsis gamo uars acxadeben

samxedro samsaxurze, srulad akmayofilebs evropis konvenciis me-9 muxliTa da

strasburgis organoTa precedentuli samarTliT Camoyalibebul standartebs.

am sakiTxze saqarTvelos kanonmdebloba miuxedavad imisa, rom Seesabameba evropis

konvenciis standartebs, dadgenilia, rom arsebobs praqtikuli dabrkolebebi Sesaba-

misi kanonmdeblobis ganxorcielebaSi (am pirTa gamoucxadebloba Sesabamisi organo-

ebis winaSe, arasakmarisi vakanturi adgilebi, da sxva.) aq SeiZleba mxolod imis aRniSvna,

rom saxelmwifos ekisreba valdebuleba, ara mxolod daadginos Sesabamisi norma-

tiuli baza, aramed aseve uzrunvelyos am uflebaTa dacva praqtikaSi.

55 me-6 muxlis 1-li punqti.
56 32-e muxlis 1-li punqti.
57 daaxloebiT 200 ganacxadia miRebuli saxelmwifo komisiis mier, romlebSic iTxoven

arasamxedro, alternatiuli samsaxuris gavlas.
58 me-7-me-10 muxlebi.
59 me-11 muxli.
60 me-16 muxlis 1-li punqti.
61 356-e muxlis me-2 punqti.
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statiebi

4. praqtika

saqarTvelo aris religiis Tavisuflebis pativiscemisa da religiuri Semwynareblobis

mravalsaukunovani tradiciebis mqone qveyana. antisemitizmi, religiuri SuRli an

religiuri dapirispireba arasodes gamovlenila saqarTveloSi. Tbilisis Zveli nawili,

sadac qarTuli, somxuri, rusuli da kaTolikuri eklesiebi, aseve sinagoga da meCeTi

erTmaneTTan axlos aris ganlagebuli, religiuri Semwynareblobis tradiciis kargi

magaliTia. saqarTvelos marTlmadidebel eklesiasTan erTad, romelmac gansakuTre-

buli roli Seasrula saqarTvelos istoriaSi, pativi miegeboda tradiciul religiebs,

rogoricaa: islami, iudaizmi, kaTolicizmi,  grigorianoba.62

Tumca saqarTvelos damoukideblobis aRdgenis periodSi qveyanaSi saqmianoba

daiwyo aratradiciulma religiurma organizaciebma. maT saqmianobas gansxvavebuli

reaqcia mohyva sazogadoebaSi da xSirad gamoiwvia fizikuri da moraluri dapiris-

pireba sxvadasxva jgufs Soris. SeiZleba gamoiTqvas varaudi, rom movlenebis aseT

ganviTarebas xeli Seuwyo ararsebobam efeqtiani normatiuli bazisa, romelsac adekva-

turad unda moewesrigebina azris, sindisisa da religiis Tavisuflebis ufleba. aseTi

religiuri organizaciebis da/an maTi wevrebis saqmianoba gaxda sasamarTlo ganxilvis

sagani ramdenime saqmeSi. aseTma saqmianobam gamoiwvia saerTaSoriso da erovnuli

organizaciebis, maT Soris, adamianis uflebaTa damcveli organizaciebisa da sazoga-

doebis Rrma SeSfoTeba.63 es SeSfoTeba exeba religiuri Seuwynareblobisa da reli-

giuri umciresobebis, gansakuTrebiT iehovas mowmeTa, Seuracxyofis mzardi raode-

nobis aqtebs.64  evropis sabWos komisiam rasizmisa da Seuwynareblobis winaaRmdeg

brZolis Sesaxeb (ECRI) am sakiTxTan dakavSirebiT aRniSna, rom:

`ECRI Rrmad SeSfoTebulia im mravalricxovani informaciebis gamo,  romelTa

Tanaxmad,  saqarTveloSi  arsebul  religiur umciresobaTa warmomadgenlebi  mudmivad

ganicdian Zaladobasa da Seuracxyofas. ...umeteswilad, Tavdasxmebs religiur

umciresobaTa warmomadgenlebze awyoben qarTveli marTlmadidebeli sazogadoebis

eqstremistulad  ganwyobili  elementebi. amasTan , ECRI  seriozulad  aris  SeSfoTebuli

ara  mxolod amgvar elementTa arsebobiTa da saqmianobiT,  aramed  am saqmianobaze sajaro

xelisuflebis araadekvaturi reagirebiT da im farTod gavrcelebuli SemwynareblobiT,

romelsac sazogadoeba aSkarad iCens am eqstremistebis mimarT. ...rac  Seexeba

xelisuflebis  reagirebas,  miuxedavad  uamravi informaciisa qarTveli marTlmadi-

62 Second Periodic Report of Georgia Under ICCPR, CCPR/C/GEO/2002/2, 27 February 2001, paras. 437 and 438.
63 sxva gadawyvetilebebTan erTad ix.: saqarTvelos uzenaesi sasamarTlos gadawyvetileba,

2002 wlis 24 marti, N3k/413; saqarTvelos uzenaesi sasamarTlos gadawyvetileba, 2001 wlis 22

Tebervali, N3k/599; saqarTvelos uzenaesi sasamarTlos gadawyvetileba, 2001 wlis 11

oqtomberi, N79; marneulis raionuli sasamarTlos gadawyvetileba, 2002 wlis wlis 13 maisi, N3/

9-2002. ori ganacxadi Setanilia adamianis uflebaTa evropul sasamarTloSi (Gldani Congrega-
tion of Jehovah’s Witnenesees v. Georgia, application number 71156/01 and Union of Jehovah’s Witnesses,
The WatchTower Bible, Tract Society of Pennsylvania in Georgia v. Georgia, application number 72874/01),
romlebic mogvianebiT gaerTianda.
64 ix. Resolution 1257(2001) on “Honouring of Obligations and Commitments by Georgia” of the Parliamentary
Assembly of the Council of Europe, paras. 11(iii) and 12; Concluding Observations of the Human Rights Committee
on the Second Report of Georgia under the ICCPR, 19 May 2002, para. 17; the reports of the Public Defender of
Georgia for, inter alia, the periods covered: January-November 2000, 20, 35-39; January-June 2001, 34-42; July-
August 2001, 37-43; Monthly Bulletin of the non-governmental organisation “Human Rights in Georgia”, January,
2003, N1(47), 3; Country Reports on Human Rights Practices (2002): Georgia, released by the Bureau of
Democracy, Human Rights and Labour of the US Department of State, 31 March 2003, Section 2, para. c.
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statiebi

debeli sazogadoebis eqstremistulad ganwyobili elementebis ukanono moqmedebis

Sesaxeb,  jerjerobiT naklebad  aris  warmodgenili samarTlebrivi devnis warmatebuli

magaliTebi“.65

naTelia, rom saxelmwifo organoebma kargad icis Seqmnili mdgomareobis Sesaxeb.

gatarda garkveuli RonisZiebebi azris, sindisisa da religiis Tavisuflebis uflebis

dacvis mdgomareobis gasaumjobeseblad. im RonisZiebebs Soris, romlebic miznad isaxaven

azris, sindisisa da religiis Tavisuflebis uflebis uzrunvelyofas, aRsaniSnavia

saqarTvelos parlamentis dadgenileba (2001 wlis 30 maisi) religiuri eqstremizmis

Sesaxeb. masSi xazi gaesva azris, sindisisa da religiis Tavisuflebis uflebis uzrunvel-

yofis aucileblobas da daigmo aRmsareblobis gamo pirTa devna. dadgenilebaSi aseve

moewoda samarTaldamcav organoebs, daicvan adamianis uflebebi da aRkveTon religiuri

eqstremizmis yovelgvari gamovlineba da daevala parlamentis iuridiul da adamianis

uflebaTa dacvis komitetebs, moamzadon Sesabamisi sakanonmdeblo winadadebebi

sxvadasxva religiuri konfesiis saqmianobis samarTlebrivi regulirebis mizniT.

axlaxan, 2003 wlis 4 marts saqarTvelos prezidentma gamosca gankarguleba adamianis

uflebaTa da TavisuflebaTa ganmtkicebis Sesaxeb 2003-2005 wlebisaTvis moqmedebis

gegmis damtkicebis Taobaze. moqmedebis gegma iTvaliswinebs kompleqsuri RonisZiebebis

gatarebas religiuri eqstremizmisa da Seuwynareblobis winaaRmdeg sabrZolvelad

(me-4 punqti). aseTi RonisZiebebi moicavs religiuri eqstremizmis aRmofxvrasa da

Semwynareblobis kulturis xelSewyobas, masobrivi informaciis saSualebebiT

religiuri Semwynareblobis propagandas, religiuri diskriminaciis raime

gamovlinebis dagmobas. moqmedebis gegma aseve adgens religiur gaerTianebaTa Sesaxeb

kanonis miRebis aucileblobas.

rogorc zemoaRniSnulidan Cans, xelisuflebam gaatara garkveuli RonisZiebebi

azris, sindisisa da religiis Tavisuflebis uflebis dasacavad. Tumca aSkaraa, rom

unda gatardes bevrad ufro efeqtiani RonisZiebebi saqarTveloSi azris, sindisisa

da religiis saTanado doneze uzrunvelsayofad.

udavoa, evropis konvenciis monawile saxelmwifoebs ekisrebaT ara mxolod

negatiuri valdebuleba, ar SezRudon konvenciiT daculi uflebebi, aramed aseve

pozitiuri valdebuleba, gaataron RonisZiebebi, romlebic uzrunvelyofen, rom

azris, sindisisa da religiis Tavisuflebis ufleba ar Seilaxos mesame mxaris mier.

saqarTvelos xelisuflebam unda uzrunvelyos religiur umciresobaTa Seuracx-

yofis SemTxvevebis saTanado gamoZieba da im pirTa gasamarTleba, romlebic

pasuxismgebelni arian adamianis uflebaTa Selaxvaze.

5. daskvna

adamianis uflebaTa evropis konvenciis standartebTan saqarTvelos kanonmdeb-

lobis Sesabamisobis analizis Sedegad SeiZleba gakeTdes ramdenime daskvna.

saqarTvelos kanonmdebloba ZiriTadad Seesabameba evropis konvenciis samarTlebriv

standartebs azris, sindisisa da religiis Tavisuflebis uflebis dacvasTan

dakavSirebiT. Tumca aRmoCenilia ramdenime winaaRmdegoba saqarTvelos kanonmdeb-

lobisa da konvenciis standartebs Soris:

65 ix. paras. 49-51 of the first report on Georgia, CRI(2002)2, adopted on 22 June 2001 and made public on
23 April 2002.
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66 sazogadoebrivi usafrTxoebis interesebi, sazogadoebrivi wesrigis, janmrTelobis an

zneobis an sxvaTa uflebaTa da TavisuflebaTa dacva.

statiebi

a) zogadad konstituciiT gaTvaliswinebuli standartebi Seesabameba evropis

konvenciis standartebs. konstitucia ufro maRal standartebsac ki iTvaliswinebs,

vidre evropis konvencia, rac imiT gamoixateba, rom saomari an sagangebo mdgomareobis

dros ikrZaleba am uflebis SezRudva. amas garda, konstituciis me-19 muxlis me-3

punqti iTvaliswinebs mxolod erT kanonier mizans (sxvaTa uflebebi), romelTa gamoc

SeiZleba SeizRudos azris, sindisisa da religiis Tavisuflebis ufleba, maSin,

rodesac konvenciis me-9 muxli uflebaTa SezRudvis kanonieri miznebis bevrad ufro

vrcel CamonaTvals iTvaliswinebs.66 Tumca konstituciasTan dakavSirebiT

aRmoCenilia ori problema:

pirveli, konvenciis me-9 muxlisagan gansxvavebiT, konstituciis me-19 muxlis me-3

punqti  ar azustebs, rom SeiZleba SeizRudos religiis an mrwamsis mxolod

gamovlineba da igi zogadad uSvebs azris, sindisisa da religiis Tavisuflebis

uflebis SezRudvis SesaZleblobas.

meore, Tumca konstituciis me-19 muxlis 1-li punqtis mixedviT, yovel adamians

aqvs sityvis, azris, sindisis, aRmsareblobisa da rwmenis Tavisufleba, amave muxlis

me-2 punqti iTvaliswinebs, rom ikrZaleba adamianis devna mxolod sityvis, azris,

aRmsareblobis an rwmenis (magram ara sindisis) gamo, agreTve misi iZuleba – gamoTqvas

Tavisi Sexeduleba maT Sesaxeb. amdenad, me-19 muxlis me-2 punqti tovebs `sindiss~ im

safuZvlebidan, romelTa gamo ikrZaleba adamianis devna;

b) TavisTavad konstituciuri SeTanxmebis dadeba saqarTvelos marTlmadidebel

eklesiasTan ar unda iqnes gagebuli sxva religiebis diskriminaciad. saqarTvelos

marTlmadidebel eklesiasTan aseTi SeTanxmebis dadeba, romelmac gansakuTrebuli roli

Seasrula saqarTvelos istoriaSi, SeiZleba gamarTldes istoriuli TvalsazrisiT. Tumca

aRsaniSnavia, rom SeTanxmeba, romelic garkveul upiratesobebs aniWebs saqarTvelos

marTlmadidebel eklesias, mxolod maSin daakmayofilebs evropis konvenciis standar-

tebs, Tu sxva religiebi ar aris Cayenebuli diskriminaciul mdgomareobaSi. sxva reli-

giebsac unda hqondeT msgavsi upiratesobebi. aseTi upiratesobebi SeiZleba aisaxos iusti-

ciis saministros mier momzadebul kanonproeqtSi. Tu sindisis Tavisuflebisa da reli-

giuri gaerTianebebis Sesaxeb kanonis safuZvelze saxelmwifo sxva religiebs mianiWebs

imave upiratesobebs, rac eniWeba saqarTvelos marTlmadidebel eklesias konstituciuri

SeTanxmebis mixedviT, saqarTvelos marTlmadidebeli eklesiisa da sxva religiebis

identuri (aradiskriminaciuli) mdgomareoba saTanadod iqneba uzrunvelyofili;

g) rac Seexeba kanonproeqts sindisis Tavisuflebisa da religiuri gaerTianebebis

Sesaxeb, misi miReba unda daCqardes, raTa Seiqmnas samarTlebrivi baza saqarTveloSi

azris, sindisisa da religiis Tavisuflebis uflebis yovlismomcvelad mowesrigebis

mizniT. proeqtis debulebaTa umravlesoba jerovnad asaxavs evropis konvenciis

debulebebs, rac uzrunvelyofs adekvatur garantiebs aradiskriminaciis safuZvelze

am uflebiT sargeblobisaTvis. Tumca aris rigi winaaRmdegobebisa kanonproeqtsa da

konvencias Soris.

konvenciis me-9 muxlis me-2 punqtisagan gansxvavebiT, romelic uSvebs am uflebis

SezRudvis SesaZleblobas religiisa an rwmenis mxolod gamovlinebasTan dakavSirebiT,

kanonis me-4 muxlis me-3 punqti iTvaliswinebs azris, sindisisa da religiis Tavisuflebis

uflebis zogadad SezRudvas da ara mxolod mis gamovlinebasTan dakavSirebiT.
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amas garda, kanonproeqtis me-4 muxlis me-3 punqti iTvaliswinebs ufro vrcel CamonaTvals

im kanonieri miznebisas, romelTa gamoc SeiZleba SeizRudos azris, sindisisa da religiis

Tavisuflebis ufleba. konvenciis me-9 muxlis me-2 punqti ar iTvaliswinebs iseT kanonier

miznebs, rogorebicaa: `saxelmwifo Tavdacva~ da `konstituciuri wyobileba~. amdenad,

kanonproeqtis me-4 muxlis me-3 punqti ewinaaRmdegeba konvenciis me-9 muxlis me-2 punqts.

aseTi vrceli CamonaTvalis arseboba aseve ewinaaRmdegeba konstituciis me-19 muxlis me-3

punqts, romelic miuTiTebs mxolod sxvaTa uflebaze, rogorc erTaderT kanonier mizanze,

romlis gamoc SeiZleba SeizRudos azris, sindisisa da religiis Tavisuflebis ufleba.

kanonproeqtis is debuleba, romlis Tanaxmad, religiur gaerTianebas SeiZleba uari

eTqvas registraciaze, Tu `saxelmwifo religiuri eqspertizis Sedegad dadginda, rom

gaerTianeba ar aris religiuri~ (me-13 muxlis 1-li punqti), ewinaaRmdegeba evropuli

sasamarTlos precedentul samarTals;

d) rac Seexeba im pirTa samarTlebriv mdgomareobas, romlebic mrwamsis gamo uars

acxadeben samxedro samsaxuris gavlaze, miuxedavad imisa, rom saqarTvelos

kanonmdebloba Seesabameba evropis konvenciis standartebs, saxelmwifom unda gaataros

efeqtiani RonisZiebebi, raTa aRmofxvras praqtikuli dabrkolebebi am uflebaTa dacvis

uzrunvelsayofad;

e) religiuri Semwynareblobis xangrZlivi tradiciis miuxedavad, aSkaraa, rom amJamad

azris, sindisisa da religiis Tavisuflebis uflebis dacvis mdgomareoba aradamakmayo-

filebelia. miuxedavad imisa, rom saxelmwifo xelisufleba atarebs garkveul Ronis-

Ziebebs azris, sindisisa da religiis Tavisuflebis uflebis dasacavad, aucilebelia

bevrad ufro efeqtiani RonisZiebebis gatareba, raTa uzrunvelyofil iqnes am uflebis

adekvaturi dacva. aseTi RonisZiebebi unda moicavdes religiur umciresobaTa

Seuracxyofis SemTxvevebis saTanado gamoZiebasa da im pirTa gasamarTlebas, romlebmac

Selaxes adamianis uflebebi.

statiebi


