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About Tacis and GEPLAC 
 
 
The Georgian Law Review (GLR) is a publication, which is funded by the Tacis Programme through 
the Georgian European Policy and Legal Advice Centre (GEPLAC). 
 
The Tacis Programme is a European Union Initiative for the New Independent States and Mongolia 
that fosters the development of harmonious and prosperous economic and political links between the 
European Union and these partner countries.   
 
Tacis does this by providing grant finance for know-how to support the process of transformation to 
market economies and democratic societies.  
 
Tacis works closely with its partner countries and provides know-how from a wide range of public and 
private organisations including advice and training, developing and reforming legal and regulatory 
frameworks, institutions and organisations, and setting up partnerships, networks, twinnings and pilot 
projects. 
 
Tacis also cultivates links and lasting relationships between organisations in the partner countries and 
the European Union to promote understanding of democracy and a market-oriented social and 
economic system. 
 
The legal framework for the Tacis Programme is provided by a Council Regulation, which is proposed 
by the European Commission, discussed with the European Parliament and adopted by the Council of 
EU Member States. The current Regulation, under which 3,290 MECU of technical assistance has 
been provided to the participant states, will expire at the end of 1999. The European Commission 
already prepared the new Regulation, which will determine the shape of the future EU support to the 
New Independent States and Mongolia. It will come into force in January 2000 and will be shaped by 
the new global and regional geopolitical and economic reality. 
 
GEPLAC was established in 1998 by Tacis in order to support economic and legal reform in Georgia. 
Activities under GEPLAC’s programme include besides GLR the edition of Georgian Economic Trends 
(GET), establishment of a library and the provision of economic policy and legal advice to the 
Parliament and Government of Georgia. 
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INTRODUCTION 

 

Dear Readers, 

 

The start of the second year of publication of GLR coincides with the entry into force on 1st of July of 

the Partnership and Co-operation Agreement between Georgia and the European Union (PCA). This 

Agreement forms the new basis for the European Union’s Tacis-assistance to Georgia, of which 

GEPLAC is a part. Therefore our first edition of 1999 that covers both the 1st and 2nd quarters, 

providing you with essays that extend to topics related to the integration of Georgia into European 

structures as envisaged by the PCA. 

 

In his introductory contribution the Minister of Justice of Georgia, Prof. Joni Khetsuriani, describes the 

historical background to the abolition of capital punishment in Georgia in November 1997. His essay 

reviews the practices during various epoques in Georgian history and reveals the humane spirit of 

Georgian traditions and its similarity to values that are protected by the PCA and by the Council of 

Europe, of which Georgia became a member on 5th of May 1999. 

 

The approximation of Georgian legislation to that of the European Union, as foreseen by the PCA, 

provides the context in which Prof. Bessarion Zoidze, Director of the Institute of State and Law of the 

Academy of Sciences of Georgia, examines the influence of Anglo-American Common Law on the 

harmonisation of the new Georgian Civil Code with international standards. He analyses traditional 

and present Georgian legislation and illustrates its similarity to continental European law. 

 

As the PCA also provides the basis for the future activities of our centre, we would like to take its entry 

into force as an opportunity to introduce to you scope and structure of this agreement with an overview 

of the Legal Team Leader of GEPLAC, Maik S. Masbaum. This overview will be followed by a Guide to 

the PCA, which GEPLAC is currently preparing and which will soon be available to the interested 

public. 

 

David Sakhokia, member of the Institute of Petroleum (UK), stresses in his contribution the need of a 

modern legal environment for oil and gas exploitation in Georgia. By focusing on the historical 

background, he reviews the development of appropriate institutional frameworks for production-

sharing in countries like Peru and Brazil, which might serve as a model for the Georgian legislation. 

 

The Deputy Legal Team Leader of GEPLAC, Giorgi Tskrialashvili, introduces the UNCITRAL Model 

Law for International Commercial Arbitration. This might serve as an excellent example for Georgian 

legislation to foster the development of non-state jurisdiction, which is of paramount importance for 

countries whose judiciary is not yet fully operational. The author illustrates the development of the 

Model Law and examines examples of its reception. 
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The adoption of the law on obligatory third party insurance for vehicles represents an important step 

for the development of security in traffic and also for the insurance sector. Mariam Tsiskadze, a Judge 

of the Supreme Court of Georgia, provides an overview of its basic rules and practical implications. 

 

Gia Getsadze, a Legal Referent at the National Security Council of Georgia, examines the importance 

for a functioning democracy of a constitutional court and discusses the example of the German 

Federal Constitutional Court.  

 

Valerian Khaburdzania, the Head of the Security Affairs Service in the National Security Council, 

examines possible philosophical benchmarks for the Georgian legal community and recommends the 

ideas of the legal philosopher Hans Kelsen and his Pure Theory of Law as a useful framework, 

especially for issues related to state sovereignty. 

 

The Chairman of the Supreme Court of Georgia, Prof. Lado Chanturia, has supplied this edition of 

GLR with another highlight. As one of the key authors of the new Civil Code of Georgia, he provides 

rules for its interpretation and refers to practical examples in order to discuss the provisions for pledge, 

which are particularly important for the business environment.  

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
Maik S. Masbaum             Giorgi Tskrialashvili 
Legal Team Leader            Deputy Legal Team Leader 
 
 
Alexander Barnewitz 
European Legal Expert 
 
 
July, 1999, Tbilisi 
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JONI KHETSURIANI
*
 

 
 

DEATH PENALTY IN GEORGIAN LAW 

 
 
 
Capital punishment forms an important part of the state criminal law policy. At different stages of 
development any state had been conducting criminal law policy according to particular epoch and 
conditions. The nature of this policy was reflected in the system of penalties and especially in the 
application of capital punishment – death penalty. Application of death penalty, different methods of 
execution and frequency of its use displays the extent of humanity in state criminal law policy and the 
way of its progress. It shows whether severe punishment or necessity to punish an offender is given 
priority by law-makers. In the present essay our objective is to clear up the role death penalty played 
in Georgian criminal law, the significance it was attached by law-makers and in general the attitude of 
Georgian law to capital punishment. 
 
The law of feudal Georgia did not apply different methods and extremely inhuman forms of execution. 
Only several of them, such as decapitation, hanging, stoning to death and throwing down the rock 
were used both in law and practice. 
 
One of the oldest hagiographic books, "Martyrdom of Nine Brothers of Kolaeti" (5th century, A.D.) 
describing the spread of Christianity in Georgia says that nine brothers were stoned to death because 
they had believed in Christian faith.1 
 
Stoning was often imposed on those, who had committed sexual offences. The "Samtavneli Book of 
1459" states: "Offenders shall be stoned to death for sexual intercourse with their relatives".2 
 
Decapitation was imposed for insulting of kings. A historian of King Tamari, who is the author of the 
book titled "History and Panegyric of Sovereigns" narrates how the Sultan of Rumi threatened the 
Georgian King: "When the ambassador was brought before King Tamari, he gave her a letter and 
made an insulting speech: "if your king changes her faith, the Sultan will marry her, if not, she will be 
taken as a lover and slave of the Sultan". While the ambassador was speaking in an impudent 
manner, Zakaria Aniirspasalari (commander-in-chief) rose and knocked him down. When the 
ambassador came to himself, Zakaria told him: "if you were not an intermediary, you should have your 
tongue and then your head cut off for your insolence". Though the Georgians gave the Sultan rather 
an acute answer, the intermediary was given gifts and sent to his country back.3 
 
As it was shown by the above mentioned source, double punishment, e.g. decapitation and cuffing the 
tongue off was imposed for insulting of kings. Literary sources show that cuffing off the tongue was an 
additional penalty and a person was usually decapitated for insulting a sovereign.4 
 

                                                        
* Prof. Dr. Joni Khetsuriani is Minister of Justice of Georgia.  
1 G. Nadareishvili, Death Penalty and Methods of Execution in Georgia in the XI-XII Century, Matsne, 1967, No. 6, pp. 98-99. 
2 I. Dolidze, Georgian Law, Tbilisi, 1953, p. 244.  
3 “Kartlis Tskhovreba" (History of Georgia), Volume II, Tbilisi, 1959, edited by S. Kaukhchishvili, pp. 94-95. 
4 Supra note 1, p. 96. 
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Decapitation was also imposed for treason. As chronicler of the times of Lasha-Giorgi (the Georgian 
King) says: "Demetre, King of Georgia, decapitated Ivane, son of Abuleti, in the 20th year after he had 
ascended the throne".5 According to the law of David Batonishvili (the prince) if a person had lost a 
flag and cannon, e.g. he had intentionally given them to the enemy, a traitor should have been brought 
before the court, charged of betray and beheaded.6 
 
Several terms were used in old Georgian law in order to denote hanging.7 In old Georgia hanging was 
inflicted for piracy and repeated looting. "If a person repeatedly steals something, he should be 
hanged" is said in the deed issued in 1170 by Giorgi III, Georgian King.8 
 
According to Articles 2 and 3 of the Catholicos Law, hanging was imposed for grave crimes, such as 
the selling of a person and sacrilege of a church.9 
 
In the 13th century in Georgia throwing down the rock was in practice a method of execution. The 
Chronicler gives us an only notice on such a method. As he says: "Jikuri had arrested Torgva Pankeli 
for betrayal under the queen’s order and took him to Kldekari, where Torgva was thrown down the 
cliff”.10 
 
Old Georgian law did not apply burning offenders at a stake. According to the chronicler burning had 
been a Mongolian tradition and "the man, who had killed the Sultan, was burnt at a stake by 
Mongolians".11 
 
Death penalty was inflicted by old Georgian law for a number of crimes, but in comparison with the law 
and practice of other countries of the same epoch, it was more humane and moderate with respect to 
the application of capital punishment. Under the old Georgian law death penalty was usually imposed 
for betrayal of a king and state, for insulting a king in public, for murder, piracy, robbery and looting. 
According to historical sources King Tamari not only abolished the infliction of capital punishment, but 
also prohibited torture and corporal punishment. Such penalties were not applied in times of Lasha-
Giorgi either. Historians of the epoch of Shota Rustaveli (famous Georgian poet of the 12th century) 
considered the prohibition of death penalty to be the glorious action by the king that proves the 
humanity of that time Georgian ideology. 
 
From 1918 to 1921, during the times of the independent Democratic Republic of Georgia, the question 
regarding the infliction of capital punishment had been discussed. There were two approaches to 
death penalty worth to be attached attention: 
 
1. Until the Constitution was adopted, application of death penalty had been enforced by the law of 
democratic Georgia. According to the law "On Application of Death Penalty for some extremely grave 
Crimes" adopted by the National Council of Georgia on July 5, 1918, death penalty, on a temporary 
basis, was inflicted for 8 crimes, such as high treason, attempt to forcibly change the democratic 
system of the state, intentional murder, intentional damage of state property (railways, telegraphs, 
buildings of sea-ports etc.), robbery, looting and some offences committed in time of war.12 
 

                                                        
5 I. Javakhishvili, History of Georgian Law, Book II, Part I, Tbilisi, 1928, p. 521. 
6 Law by David Batonishvili, edited by D. Purtseladze, Tbilisi, 1964, pp. 32-33. 
7 Supra note 4 , pp. 520-521. 
8 "Old Georgia", Volume III, Appendix, Tbilisi, 1926, pp. 5-6. 
9 Supra note 2, p. 244. 
10 Supra note 4, p.521. 
11 Supra note 4, p.521. 
12 Collected Legal Acts of the Democratic Republic of Georgia 1918-1921, Tbilisi, 1990, pp. 43-44. 



DEATH PENALTY IN GEORGIAN LAW 

GEORGIAN LAW REVIEW - FIRST AND SECOND QUARTERS 1999 5

2. Death penalty was abolished by the Georgian Constitution adopted by Georgia’s Constituent 
Assembly on February 21, 1921. 
 
After Soviet Russia had annexed and occupied Georgia, the country lost both the independent 
statehood and the right to take decision independently whether to apply capital punishment. The 
scope of application of death penalty both in law and practice was the same in Soviet Georgia and 
other Union Republics of the USSR. The USSR was granted a special competence to regulate the law 
concerning capital punishment. 
 
What was the attitude of the Soviet law to death penalty? 
 
There were two contradicting tendencies in the Soviet law. On the one hand, at different stages of the 
evolution of the Soviet law, capital punishment was considered to be a special measure, though it had 
been viewed as a temporary basis, before its total abolition, on the other hand, the number of crimes 
punishable by death had been increasing. In times of the Soviet Union death penalty was abolished 
three times. The last abolition found out to be the longest among them and lasted for 3 years. In 1950 
application of capital punishment was re-established. From 1950 to 1962 death sentence was 
imposed for 16 crimes. After a long period the scope of its application was extended and the number 
of capital offences accounted for 17. 
 
Until the independent statehood of Georgia was restored (1991), the Georgian Criminal law had 
imposed capital punishment for 33 offences, 17 among them were military crimes. Apart from 
extremely grave crimes committed against humans, economic crimes were also punished by death, 
e.g. plunder of socialist property in great amount (Article 96-1 of Criminal Code), bribery (Article 189 of 
Criminal Code) etc. 
 
At the early 1990s, after the independent statehood had been restored, Georgia was given a chance 
to decide itself whether to apply death sentence. By adopting the law of March 20, 1991, Georgia 
became the first republic in the former USSR to take concrete measures to abolish death penalty. By 
this law the Parliament removed this possible punishment from 4 economic offences in the Criminal 
Code, e.g. emission or sale of counterfeit money and securities (Article 88), plunder of state or public 
property in especially large amount (Article 91 - 1), illegal exchange transactions (Article 89), bribery 
(Article 189). 
 
On August 3, 1992, the State Council of the Republic of Georgia issued a decree under which the 
chapter of military crimes in the Criminal Code was amended. Capital punishment was imposed for 
only one military crime - resistance to the superior (Article 258). The Declaration of February 21, 1992, 
adopted by the Military Council of the Republic of Georgia, established the supremacy of the 
Constitution of February 21, 1921 and enforced it, taking into consideration realities of that time. The 
resolution adopted by the Military Council on February 24 of the same year states: 
 
"Until the effective laws are brought into conformity with the principles of the Georgian Constitution, 
the effective laws shall be valid on the territory of the Republic of Georgia, apart from those, 
contradicting the principles of the Georgian Constitution". As we already noted above, one of the major 
principles of the above mentioned constitution was the abolition of death penalty. 
 
In view of the above, capital punishment was abolished for that time, though within several months, on 
June 17, 1992, the State Council adopted a resolution, which states: 
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"Effective laws, including the systems of penalties provided by the Criminal Code of the Republic of 
Georgia, shall be valid on the territory of the Republic of Georgia unless they are abolished or 
amended according to the established procedure". The act retained the application of death penalty. 
Furthermore, two new offences carrying a possible death penalty were introduced into the Criminal 
Code by laws of March 17 and July 8 of 1993, approved by the Parliament. In particular, death 
sentence should have been imposed on mercenaries for participation in armed conflicts or combat 
actions, (Article 66-1) or for genocide (Article 65-1).13 
 
During the hostilities in Abkhazia, civilian population had been subjected to numerous acts of robbery, 
looting, banditry and terrorism. Georgia’s commander-in-chief issued a decree "On Special Measures 
against Marauding, Banditry and Terrorism in Areas of Combat Activity", authorising, on a temporary 
basis, measures, including summary execution, for cases of looting and banditry. The fourth 
paragraph of the decree provides: "All measures, including summary execution, as defined by law, 
shall be undertaken against service-men, policemen, marauders and those suspected of any act of 
violence, who offer resistance to law-enforcement agencies. 
 
The above said decree was criticised by Amnesty International. The bulletin issued by this 
organisation in January of 1994 stated that though the decree aimed at protecting the civilian 
population against violent actions by service-men and policemen, it was essential to meet international 
commitments with respect to basic human rights and freedoms in time of war, and the measures 
should have been undertaken in order to grant anyone facing a criminal charge a right to fair trial, as 
defined by international law. 
 
We must mention the fact taking place after the re-enforcement of the constitution of 1921 - the 
abolition of death penalty without preconditions was declared. In this case most severe penalty was 15 
year imprisonment, that was considered by the society as an inappropriate alternative to death penalty 
leading to undesirable consequences. The frequency of summary executions under the lynch law 
increased. The fact proved that in case of total abolishing of capital punishment, an appropriate 
alternate penalty should have been enacted. 
 
While drafting a new constitution in 1995, Georgian law-makers once again faced an urgent problem 
regarding the application of capital punishment. On the one hand, the new constitution had to be 
drafted on the basis of the Georgian Constitution of 1921, its fundamental principles should have been 
taken into consideration and, as we have already stated, the latter constitution removed death 
sentence. On the other hand, as the new constitution declared the fundamental human right to life, it 
was essential to finally resolve the problem of capital punishment. 
 
During discussions conducted by the Constitutional Commission and the Parliament of Georgia three 
points of view were formed: 
 
1. As the new constitution had to be drafted on the basis of fundamental principles of the Constitution 
of 1921, therefore death penalty should have been abolished in the new Constitution of Georgia. 
 
2. While declaring the inherent right of humans to life, the scope of offences punishable by death 
should have also been defined. The authors of the idea strongly supported the application of death 
penalty as a form of judicial punishment, but simultaneously they demanded to define the scope of its 
infliction by the constitution, aimed at restricting law-makers in the definition of capital crimes while 
drafting a new criminal code. 

                                                        
13 Journal of the Parliament of Georgia, 1993, No. 5-8, part 52; Journal of the Parliament of Georgia, 1993, No. 9-12, part 159. 



DEATH PENALTY IN GEORGIAN LAW 

GEORGIAN LAW REVIEW - FIRST AND SECOND QUARTERS 1999 7

 
3. The application of death penalty should not have been defined in the Constitution. The authors of 
this opinion insisted that the problem concerning capital punishment should have been regulated in 
the criminal code and not in the Constitution. (At that time the draft criminal code was under intensive 
discussion). They suggested the Constitution was to declare that "every person has an inherent right 
to life and no one shall be arbitrarily deprived of his life", as defined by the International Covenant on 
Civil and Political Rights. 
 
The attitude of the members of the Constitutional Commission and MPs towards the death penalty 
showed, that it was very difficult to come to an agreement, as some of them were for and others 
against the abolition of capital punishment. As a result of the work of the Conciliatory Commission the 
wording of Article 15 of a new Constitution was agreed on. It was based on the following principles: 

 
a) every human being has the inherent right to life and this right shall be protected by law; 
b) death penalty is a special measure of punishment; 
c) death penalty shall be inflicted on a temporary basis, until its total abolition; 
d) death penalty shall be enacted only by organic law; 
e) death penalty shall be imposed for only extremely grave crimes committed against the life 

of human being; 
f) offenders shall be sentenced to death only by the Supreme Court of Georgia.  

 
From the day of enforcement of the Georgian Constitution to December 11, 1996, the Criminal Code 
of Georgia inflicted death penalty for 13 crimes, such as high treason (Article 65), genocide (Article 65-
1), espionage (Article 66), participation by mercenaries in armed conflict or combat action (Article 66-
1), terrorism (Article 67), terrorist attack against a representative of a foreign country (Article 68), 
sabotage (Article 69), banditry (Article 78), activities causing disruption to the work of the collective 
labour institutions (Article 78-1), intentional murder in grave circumstances (Article 104), murder of a 
policeman or public combatant protecting public order (Article 209-1), offering resistance to a superior 
or forcing him/her to violate his/her official duties (Article 258). The last offence was attributed to 
military crimes and in this case capital punishment should have been imposed, if the superior had 
been intentionally killed or the offence had been committed in time of war or in combat action. 
 
The law "On Amendments and Addenda to the Criminal Code and to the Code of Labour and 
Corrective Measures of the Soviet Socialist Republic of Georgia14 approved by the Parliament of 
Georgia on December 11, 1996, and enforced on February 1, 1997, should be considered an 
important step towards the resolution of the problem regarding capital punishment. 
 
Before the said law was adopted, the President of Georgia, Eduard Shevardnadze sent a letter to the 
Parliament on the International Day of Human Rights, declaring the following: "Nowadays, in fact, an 
official moratorium is declared on executions and it shall be in force until the Parliament takes a final 
decision while discussing the new criminal code”. 
 
In the same year, the Head of the Georgian Orthodox Church, Catholicos-Patriarch Ilia II appealed for 
the abolition of death penalty. His letter sent to the President and Parliament of Georgia in April of 
1996, stated: "One of the commandments of Christ says: “You shall not kill". These words are 
addressed not only to separate persons, but also to nations and states. It is not reasonable to fight evil 
with evil. Execution is the evil itself, God gave the life to humans and only God has the right to deprive 
it". 

                                                        
14 Journal of the Parliament of Georgia, Appendix, January 22, 1997, No. 1-2, p. 5-7.  
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The law of December 11, 1996, significantly restricted the scope of infliction of death penalty and 
changed the systems. 
 
For the first time Georgian law established life imprisonment, a new form of criminal penalty. An 
offender might be sentenced to minimum 3 month and maximum 20 year imprisonment. 
 
In case a convicted had been pardoned, he might have been sentenced to more than 20 year 
imprisonment, but no more than 25 years. 
 
According to the mentioned law death penalty (shooting) might be imposed, on a temporary basis, 
only for intentional murder in grave circumstances, until the total abolition of death sentence. 
Simultaneously, it was prohibited to impose death penalty upon women and those men, who, at the 
time when the crime had been committed, were under 18 years of age or on the day they were 
sentenced, attained the age of 65. 
 
Life imprisonment or imprisonment was inflicted instead of death penalty for a number of crimes, such 
as high treason (Article 65), participation by mercenaries in armed conflict or combat action (Article 66-
1), banditry (Article 78), activities causing disruption to the work of collective labour institutions (Article 
78-1), raping (Article-117). 
 
At the end of 1997, after the said amendments to the Criminal Code had been enforced, all the 
necessary preconditions to completely remove the death penalty as a possible punishment from the 
Georgian Criminal Code were created. On November 8, 1997, the President of Georgia, Eduard 
Shevardnadze initiated the total abolition of capital punishment. He addressed a letter to the 
parliament: "The expediency of application of death penalty has been actively discussed lately. The 
facts that the President declared a moratorium on executions and pardoned those sentenced to death, 
the Parliament of Georgia introduced life imprisonment and approved, after the first reading, the draft 
Criminal Code submitted by the President, which removes capital punishment, displays that authorities 
consider the complete abolition of death penalty to be reasonable." 
 
Such evolution of Georgian law is relevant to the practice of developed countries and to the tradition of 
old Georgian law and Christian culture. 
 
Article 15 of the Constitution in force provides that any person has the inherent right to life and it must 
be protected by law. "Total abolition of death penalty will contribute to enhancement of human dignity 
and progressive development of human rights", is said in the letter. 
 
On November 11, 1997, the Parliament began to discuss a draft-law submitted by the President. MPs 
were debating whether it was reasonable to abolish capital punishment totally. On the same day the 
Parliament approved the law "On complete Abolition of Capital Punishment" by 148 vote against one. 
The preamble of the law says: 
 
"Following the principle that life is a supreme value,  
Having regard to the oldest humane traditions of Georgian people,  
Being convinced that further development of democracy is necessary in Georgia, 
Trying to integrate into the European countries, 
Taking into consideration the experience gained by adopting official moratorium on executions, 



DEATH PENALTY IN GEORGIAN LAW 

GEORGIAN LAW REVIEW - FIRST AND SECOND QUARTERS 1999 9

Recognising the obligations before the present and future generations, the President of Georgia 
initiates removal of death penalty and the Parliament of Georgia approves this initiative and declares 
capital punishment to be abolished...." 
 
Arguments, taken into account by the Parliament of Georgia, were as follows: 
 
1. When death penalty is inflicted, the penalty is unable to achieve its goal, e.g. such treatment of 

criminals has no corrective effect. There is no convincing evidence, that the death penalty deters 
crime more effectively than any other punishment. Execution only serves to perpetuate a cycle of 
violence. 

2. No one, including a state, has the right to deprive a person, even an offender who has committed 
a grave crime, of his right to life. The right to life is inviolable, evil must not be fought with evil. 

3. It is possible to fight crimes by other severe penalties, e.g. long-term or life imprisonment. 
4. Approval of death penalty by the society displays low level of public awareness of the problem. In 

such a case law-makers must prepare public opinion for the abolition of death penalty. 
5. A system of penalties must not be designated only on the basis of revenge that means the 

recognition of the principle of Talion. 
6. Execution always implies the risk that the innocent may be put to death and removes the state’s 

capacity to correct its errors. 
7. A state, approving a death penalty, shall not be considered to be humane, as execution violates 

the inherent right of humans to life. 
8. By abolition of death penalty Georgian authorities are taking a step towards national reconciliation 

and trying to agree with those who were opposed to the authorities during the civil war. 
9. By abolition of death penalty we respect the oldest Georgian humane traditions. Removal of 

death penalty was always approved by Georgian political thought. 
10. By abolition of death penalty Georgia takes move in an attempt to integrate into European 

countries' system. 
11. Execution is against the principles of Christianity and constitutes the ultimate cruel, inhuman and 

degrading punishment. It is a violation of human rights. 
12. When death penalty is applied, the state pays to the executioner. There is no much difference 

who pays to the murderer, the state or an individual. Execution is a murder approved by state. If 
the death penalty has been removed, the state will no more be a murderer itself.15 

 
Thus, since November 1997, capital punishment has been totally abolished in Georgia. A century 
before, in November of 1898, Ilia Chavchavadze, a great Georgian poet and humanist, wrote: "The 
humane idea, according to which the mankind demanded to expel capital punishment out of penalties, 
must be considered the best achievement of the progress of the humanity in the field of moral 
improvement".16 After a century since these words were written, on the 160th anniversary of his birth, 
Georgia completely abolished death penalty and once again approved its devotion to the humane 
ideas of Ilia Chavchavadze. 
 

  

                                                        
15 Journal of the Parliament of Georgia, 1997, No. 46, pp. 5-22. 
16 Letter of I. Chavchavadze to Seraphime, Rector of the Theological Seminar, November 1898, "Mnatobi", 1957, No. 9, p. 

157. 
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THE INFLUENCE OF ANGLO-AMERICAN COMMON LAW 

ON THE GEORGIAN CIVIL CODE ** 
 
 
 

I. STATEMENT OF A QUESTION  
 
Soviet civil law was based mainly upon Roman-German legislation, and the first Soviet civil code 
(1922) to a wide extend repeated the German BGB. The communists had no other alternative, than to 
take into account the historical experience of at that time established legislation.1 For this very reason 
Anglo-American legislation has never interested them seriously. The only fields where we can observe 
a slight influence of Common Law are the disputes about economic and civil law.2 The fact of the 
matter is that the abolition of private property has slackened the basis of civil law and turned it into a 
competitor of trade law. The fight between civil and economic-legal theories ended with the 
establishment of the "dictate" of civil law and the dismissal of economic and trade law from the 
legislative framework. Since the 1950s the former discussions have been revived, and this time they 
resulted in the draft Economic Code. The main characteristic of this "duel" is the fact that apart from 
the rules of Soviet law the civil law was entirely tailored according to the European model, but the 
concept of the economic-trade law beard also a slight influence of Common Law from the very 
beginning.  
 
As soon as the necessity of law reform appeared in Georgia, the question arose: in which law family 
was Georgian law to find its place? The historical background of Georgian legislation dictated the 
answer to this question and, for the time being, we can say that Georgia is a member of the legal 
family of Continental Europe. However, there were separate discussions at the beginning of the reform 
regarding our relations with Common Law. I would like to recall the history of private law during that 
period, when there were serious discussions before the Parliament about which system should 
regulate entrepreneurial (corporate) relations. Along with the Law “On Entrepreneurs”, elaborated in 
accordance with European standards, there appeared a version of the Georgian Trade Code similar to 
the Uniform Commercial Code of the USA. The Parliament considered only the draft European model, 
which had already been in use as the "Law on Entrepreneurs". It did not require much effort to dismiss 
the idea of a trade code, especially in view of its similarity to that of the USA. Although Georgia has 
not had much experience in the past in regulating these relations, whatever has been accumulated in 
our country during the period of the rule of Russian law was sufficient to prove that entrepreneurship in 
Georgia could just as well be regulated by European law. It would be impossible for the American 
version of a trade code to become concurrent with civil legislation. It would cause discord in the 
organism of private law and likewise the mixture and confrontation of the fields to be regulated by the 
civil and trade Laws. The fact of the matter is that the number of relations regulated by common trade 
law of the USA in European legislation (and in Georgian legislation as well) is traditionally regulated by 

                                                        
* Prof. B. Zoidze is Director of the Institute of State and Law of the Academy of Sciences of Georgia. 
** Translation from Georgian language by GEPLAC.  
1 The famous civilist P. Struchka estimated the Civil Code of 1922 as the repetition of the bourgeois Western legislation. See 

P. Struchka, The Course of Soviet Civil Law, Vol 1, M., 1927, p. 30.   
2 See I. A. Isaev, Establishment of an economic-legal Conception in the USSR, 1986, p.173. 
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civil law. The institute of sale may serve as a good example for the above. In European private law 
civil legislation is strictly delimited from the entrepreneurial (corporate) law even from the point of view 
of subject matter. It is apparent that it is far easier to do this by means of codification in the countries 
of positive law than in the countries of common law. To put it another way: coupling our civil law with 
the American trade code would be a misalliance. What would be the basis for such a pointless 
implantation? This is greatly determined by political-cultural relations with countries having well-
developed marked economies. In this respect, the relations between Georgia and the USA and 
Germany were particularly outlined. Mutual co-operation has led Georgia becoming interested in the 
legal culture of these countries. At the present time there are many young people in the universities of 
the USA and Germany who are interested in law or other branches of culture, and there are similarly 
many American and European lawyers in Georgia. In the struggle for the exportation of law to Georgia 
the European law prevailed considerably for well-known reasons. If the historical background of pre-
reform law supported the success of European "missionaries", the efforts of American "missionaries" 
were in vain. To be frank, some of them were not even aware of what historical legal system prevailed 
in the countries in which they tried to implant their law. Thus, many noble ideas remained unrealised. 
The reception of American law was deemed impossible in our country, and yet there is one way in 
which the implementation of legal practice has occurred. Practising lawyers have indeed managed to 
achieve what was deemed impossible for legal academics, namely the reception of the Law on the 
level of agreements. We can also add to this the fields of market economy, where American capital 
was mainly invested. This is the legislation regulating fuel and energy, which smacks of American law. 
In this case too the characteristic feature of American law, namely its practical origin, has been 
revealed.3 
 
II. THE PLACE OF PRECEDENT IN GEORGIAN LEGISLATION 
 
In olden times a precedent had nearly the same importance in our country as it had in the family of 
Roman-German legislation. Indeed it can be said that a precedent had more importance in those 
times than it has now in the countries that embrace this family. This seems to be due to the fact that in 
former times written law did not have those pretences of being perfect as it has now in the 20th 
century. In such a situation court practice promoted the improvement of deficiencies of positive law. In 
the epoch of customary law the judges were given a wider forum for creative freedom. This does not 
mean that a judge stood closer to Common Law. It was simply a characteristic of the general 
legislative process. The importance of precedents is still increasing in European law, but the 
legislation still remains as the main source for the law.  
 
One characteristic of the old law should also have been the necessity of the motivation of the 
precedent by rules of positive law. The authors of the monuments in law used to note themselves that 
the deficiencies of their creative work could have been improved by court practice. In practice the 
monuments of both Georgian national and foreign law prove the above points. For instance, Vakhtang 
VI wrote in the preface of his law–book: "I have not written this book in such a manner that I can make 
the claim that it is perfect… If anybody can suggest improvements and would communicate them to 
me, it would be greatly appreciated."4 A similar reference is put in the preface and in a separate Article 
of the “Armenian Law-Book”. In the preface it says: "We do not say that nobody is to add anything to it, 
and indeed we pray You, honourable and scholarly philosophers, if You find any deficiency, fill it up or 

                                                        
3 This was to idolise the role of a practising lawyer in Common Law. As K. Zweigert and H. Koetz informed us, the elite of 

English legislation always consisted of practitioning lawyers and not of professors or clergymen. See K. Zweigert and  
H. Koetz, Einfuhrung in die Rechtsvergleichung, 1996, Tubingen, p. 190. Georgian law still remains as positive law, but 
recent events confirm that the role of a practitioning lawyer is increasing within the legislative process.  

4 See Prof. I. Dolidze (editor), Monuments of the Georgian Law, Vol. 1, Tbilisi, 1963, p. 479. 
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improve it."5 Article 155 of the “Armenian Law-Book” (compare the Georgian version of the Law of 
Mkhitar Gosh) reinforces the right of perfection of the positive law with the court practice by invoking 
the Mosaic Law: "Moses did not provide us with every kind of law, but instead left some things to the 
judges and their practice…"6 
 
Not every court ruling had the authority of a precedent, but only, to put it in modern terms, that of the 
supreme courts. In the epilogue of his Law-Book, Vakhtang VI denominated a wise and responsive 
arbitrator and judge as the person who had the authority to create precedents. The same idea is 
proved true in the above quoted preface to the Armenian Law-Book: "Every honourable and scholarly 
philosopher" and "Christian scholar and preacher" could do the same.7 These judges were called royal 
judges, but it was not always their direct duty to act as supreme judges. This becomes clear in the 
Royal Order “Xelmtsifis Karis Garigeba” (XIIth century), where in the Supreme Court at the Court of 
Pleadings the cases were examined by the second person after the King, namely the 
"Mtsignobartukhutsetsi Chkondideli". His functions in the capacity of a judge are similar to those of the 
Court of the English King, which is headed by the Lord Chancellor.8 In the late feudal period the 
functions of the King acting as a judge were more expanded. In any case the supreme justice was in 
the hands of either the King or a person authorised by him.  
 
The Book of Law of Vakhtang VI provided the very original method of delegating precedents with 
mandatory nature. In so far as the Court was principally conceived in terms of the positive law, any 
precedent would have to be placed within the scope of these terms. Any precedent would have had to 
be presented in written form and to be annexed to the Book of Law; otherwise it would not have any 
effect. But not every decision was considered to be a precedent: only those which were of a legislative 
nature, improving and completing the law.9 The Court was entitled to adopt a decision different from 
that established by the Book of Law. In that case it was accepted, we can presume, and thus became 
a source of law. In such cases legal practice customarily borrowed the motives of fairness and quite 
often breached the established customs. These processes developed somewhat similarly to the 
establishment of the Anglo-American Law of Justice. We can cite the issue of hereditary rights for 
children born out of wedlock. It was acknowledged by Civil as well as by Ecclesiastical Law that an 
illegitimately born child had no hereditary rights; but in court practice there are cases when illegitimate 
children received parts of the inheritance.10 
 
III. COMMON LAW AND THE GENERAL PART OF THE CIVIL CODE  
 
No significant influence of Common Law can be traced in the General Part of the Civil Code. The 
current discipline of legal persons is entirely based on that of continental law. We are referring, in fact, 
to the legal capacity of a legal person. Unlike European law, which acknowledges the general legal 
capacity of legal entities, Soviet law was aware only of a special legal capacity, which was known in 
English law, too. This principle, originating from the traditions of English law, was perfectly adapted to  
 

                                                        
5 See supra note 4, p. 225. 
6 See supra note 4, p. 267. 
7 See D. Purtseladze, “For the Issue of Administration of the Law of Vakhtang VI and of the Law of later Period – in the 

journal: "Issues of the History of Georgian Law", Vol. I, Tbilisi, 1973, p. 233. See also the interesting study of  
Prof. M. Kekelia, "Court Organisation and Practice in Georgia before joining Russia", Tbilisi, 1970, where he pays special 
attention to the role of precedents in Georgian law.  

8 See supra note 3, pp. 184-185; in Georgian practice the administration of supreme justice was delegated upon the Plead 
Court, which was headed by the First Official of the King (Mtsignobartukhutsetsi), see  
I. Djavakhishvili, Works in 12 Volumes, Vol. VII, Tbilisi, 1984, pp. 340-342; Georgian Soviet Encyclopaedia, Vol. 8, Tbilisi, 
1984, p. 541.  

9 See supra note 7, pp. 234-235.  
10 See B. Zoidze, Law of Succession of Feudal Georgia, Batumi, 1992, pp. 174-190.  
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the interests of the Soviet social system in Soviet law. If current Georgian law is now fully delimited 
from the principle acknowledged by Soviet law, the same is not the case with Russian law. There, a 
situation similar to that of American law is being established, which acknowledges both a general (on 
a federal level) and a special (on the State level) legal capacity.11 Russian law acknowledges special 
legal capacity as the principle of legal capacity of a legal person, while general legal capacity is 
considered to be the exemption for commercial non-governmental legal persons.12 It matters not in the 
least whether we establish analogues of English or American law; it is the case that in Russian law the 
situation is still similar to that in American law.  
 
The influence of Common Law extends to agreements as well. When working on this issue we have 
also studied the provisions acknowledged by Common Law. For instance, in one of the drafts of the 
Civil Code we have made a nearly word-for-word copy of the rule of English law which defines what 
can or cannot be regarded as cheating. In this case the most interesting issue for us is the clause of 
Common Law which does not regard every case of ignoring a counterpart as cheating. One of the 
precedents of Common Law is very well worded. According to this, a person who is aiming to 
persuade the other party to make an agreement and who deliberately ignores circumstances which 
are not known to the other party for reasons beyond his control will not be regarded as being deceitful, 
unless he tries to reaffirm the other party in his state of being misled or unless there are specific 
trusting relations between them, in which this case this will considered cheating. In a provision of such 
a content in these circumstances, it is apparent that every party has its own interests in the agreement 
and it is impossible to require from him a state of ultraconscientiousness.13 Otherwise the delimitation 
of interests would be very difficult to determine. As Rudolf Jhering has stated, ultimately every party 
expresses its own "egoistical" interests. This conception has been modified several times, and the 
Code expresses it in the following words: "If one party keeps silent about circumstances which, if 
revealed, the other party would not demonstrate its intention, then the deceived party can demand the 
voidance of the agreement. The obligation of disclosure exists only in cases where the second party 
expected is in good faith" (Article 81, Par. 2). To my mind the intention of this rule does not differ much 
from the first variant, which is subsumed by the second paragraph of Article 55, where special 
reference is made to the trust between the parties. This point directly represents the intention of the 
first part of Article 94 of Jencks’ Model Codification,14 which has the following wording in the Georgian 
Code: "Any agreement made through the abuse of influence by one party with regard to the other 
when there is a special trust between them shall be regarded as null and void". Rules with the same 
wording can also be found in European law. For both Common and European Law, fairness of the 
parties is the principle of civil legal relations, but the Common Law seems to be more moderate, as 
represented in the provision which says that any party may sometimes benefit from the mistake of the 
other. The concept of Article 51 of the Georgian Code is directly taken from Article 201 of Jencks’ 
Model Codification: "There is no agreement if it is deemed impossible to establish the content of the 
agreement by means of its external expression or other circumstances". In Article 201 of Jencks’ 
Codification this idea is rendered as follows: "There exists no agreement when it is deemed impossible 
to establish the character or nature and content of the obligation to be concluded though the 
expressions or actions of the parties and the circumstances of the case". One of the versions of the 

                                                        
11 In the USA Law the ultra vires discipline is not even used in regard to commercial legal persons (corporations). We can 

trace the ultra vires discipline in the European law as well: the specialite legale or specialite statuaire acknowledged by 
French law. 

12 See The Civil Law, A Guide Book, Part 1, edited by F. P. Sergeev and I. K. Tolstoi, 2nd ed., 1997, p.120.  
13 As Samond and Williams declared, the Law grants everyone the right to exercise his power and influence over another 

person in reasonable limits, with the view of making an agreement with him, see Samond and Williams, Principles of 
Contractual Law, translated from English, 1955, p. 332.  

14 See English Civil Code, made under the editorship of E. Jenck, translated by L. A. Lunts, 1941, p.42.  
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draft Civil Code provided for the copying of Article 200 of Jencks’ Codification, but this proposal was 
not supported by the members of the committee.15 
 
IV. THE EVOLUTION OF PROPERTY RIGHTS AND COMMON LAW 
 
Georgian property law is entirely shaped according to European law. Moreover, there was no practical 
basis in our country for the dogmas of Common Law. Apart from this, a number of its basic concepts 
and tendencies were similar to European law as well. Let us discuss the issue of property freedom. 
The famous legal scientists from Bremen University, Prof. R. Knieper and R. Kandelhardt, have made 
a special study of this issue and have found amazing similarities between different legal systems.16 It 
seems that the freedom of property in both European and Common Law is admissible within binding 
limits adequate for moderate, well-regulated civil legal relations. Property is understood everywhere as 
a basic natural right of a person and thus subject to particular protection. The Constitution of the USA 
is very similar to the Georgian Constitution in that it prohibits the deprivation of property rights without 
court proceedings. As is apparent, this unity of legal systems is due to the fact that law in both Europe 
and in the countries with Common Law is social law, though the burden caused by the social function 
is predominant in European law.  
 
The model of property existing in Common Law remained essentially unacceptable for our legal 
reality, while in Russian legislation there were serious discussions about the implementation of trusts. 
Before the reform, distinguished Russian authors considered inadmissible the implementation of 
provisions on trusted property, and to their minds it was necessary to complete the "proven" institution 
of an operative management.17  
 
Later some of the authors became so engrossed by this institute of Common Law that a special law 
was elaborated for its implementation. On 22nd of December 1993, the President of Russia issued the 
Ordinance “On Trusted Property” (Trust). The concepts of "Trusted Property" and "Operative 
Management" appear side by side. Some of the Russian civil law specialists were in favour of the first 
concept while others supported the second one. In short, an ambiguous situation was created; and 
again it can be viewed as a setback after the adoption of the Civil Code, though in fact the said 
Presidential Ordinance has been invalidated.18 Finally, inspired by the idea of trusted property, the 
institute of operative management has been introduced in the Russian Civil Code, which differs from 
the trust. First of all it does not cause the bifurcation of the property, and secondly the trusted manager 
never becomes a proprietor. The agreement on transfer under the trusted management implies traces 
of the agreement of representation, commission, or an agreement made in favour of a third person.19 
 
In Georgian legislation due attention to trusted property is paid in a slightly different manner. The 
category of a trusted owner has been introduced into the Civil Code. The latter manages the wealth of 
a trustee of the property in the capacity of an owner and enjoys the rights of an owner of the property 
in relation to third persons (Article 725). Russian law directly states that the trusted manager would 
never become the owner of the property. Rules similar to those of the agreement on commission are 
being applied in respect to the trustee of the property. The relations regulated in about six provisions 
(Articles 724-729) mean in fact the case of bifurcation of the property. In so far as we can speak about 
the rights of an owner in relation to third persons, we should suggest that a trusted owner is not so 

                                                        
15  See supra note 14, p. 78. 
16 R. Knieper, R. Kandelhardt, Comparative Study of Property Institutes, Tashkent, 1995, pp. 1-91.  
17 See S. N. Bratus (Thesis), in: Property Law in the USSR, Moscow, 1989, p. 58. 
18 See A. B. Kriazhkov, Trusted Management of Property in Russia: Formation of the Institute and Scope of Application, 1997, 

N. 3, pp. 22-24. 
19 See Civil Code of the Russian Federation, Part 1, (scientific-practical comments), edited by T. E. Abov, A. I. Kabelkin, V. P. 

Mozolon, Moscow, 1986, p. 84, p. 334. 
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restricted in his ownership. Thus Georgian legislation implemented a phenomenon analogous to 
Common Law. The future of civil legal relations will show us how far it will be established in reality, but 
it would be a mistake to fully identify it with trust.  
 
European law has long overcome the separation of property. At the present time separate cases for 
exercising rights over the other person’s property are considered to be the indirect manifestation of the 
above mentioned phenomenon. European law has proved itself to be more devoted to the institute of 
undivided property. But lately, even in Europe, there has appeared a tendency towards separation of 
property, which is regarded in the literature as the triumph of the conception of separated property, as 
it exists in Common Law, over the property-right conception of continental Europe.20 This tendency 
can be traced in Georgian civil law as well. Apart from the above quoted institute of trusted property, 
the same situation can be noticed in some other cases as well; but it is difficult to say whether the 
property right is definitely bifurcated. The rent of an apartment may serve as an example for the above 
mentioned. Our law, similar to the European codes, grants the tenant the possibility of renewing the 
agreement, of enjoying a preferential right to purchase it, of retaining the right of a lessee with a new 
owner of the apartment. For these reasons the right of a tenant acquires the nature of property. In 
western literature this right is sometimes referred to as a property right. The same right is known in 
regard to the lessee of immovable property for commercial purposes. His rights are sometimes 
referred to as commercial ownership.21 
 
Thus, under the influence primarily of Roman law it was intended to establish the idea of the 
indivisibility of property in European law. Later, however, in the feudal period, the concept of separated 
property prevailed, and in the era of developed capitalism the idea of unity of property has prevailed. 
This time the tendency of property partitioning found its way under the influence of Common Law. The 
same also proved true with Georgian law. 
 
V. COMMON LAW AND THE GEORGIAN LAW ON OBLIGATIONS 
 
Common Law did not make any substantial impact upon the Georgian Law on obligations. Our law on 
obligations is entirely based upon the principles of European law. If anything is decided in a way 
similar to Common Law, one of the reasons is that during the reform the subject matter that interested 
us was the result of unification and harmonisation of laws. If we consider the entire system of the law 
on obligations in this respect, the above mentioned influence is more evident in its general part. This 
might be caused by the fact that there the process of unification and harmonisation had wider 
possibilities than on the level of general principles and provisions. But in a draft of Principles of 
European Contract Law the attention is also drawn to the principles of Common Law. The tendency 
shown by the two legal families to converge with regard to the law on obligations (contractual law) is 
quite evident, being the result of the internationalisation of civil legal relations. The Georgian Civil 
Code takes into account the principles of international commercial contracts that were elaborated by 
the International Institute for Private Law. It is noteworthy that these principles have been mainly 
elaborated by specialists in European Common Law and aim at creating a balanced set of rules that 
might be used all over the world regardless of legal traditions and the political-economic conditions of 
this or that particular country.22  
 
In Georgian Civil Code the principle of fairness of agreements became a kind of additional principle to 
contractual  freedom. This  made   it  possible  for  it  to  become  the  successor  to  the  tendencies of  

                                                        
20 See I. Kulagin, Selected Works, 1997, p. 250. 
21 See supra note 20, pp. 249-250. 
22 See "The Principles of the International Commercial Agreements", 1996, pp. 6-7. 
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European and Common Law. In modern law rather old principles of the free contracting of agreements 
and the determination of its content are somewhat modified. In civil legal relations, its participants 
often fall into an unfair situation of inequality. An agreed intention is of a formal nature, while in 
practice the unilateral intention of one of the participants of the circulation dominates. This inspired 
Zweigert and Koetz to declare that the main task of the modern law on obligations is to realise the 
"contractual fairness", to protect the weak part of the agreement, to make the counterparts respect the 
interests of each other, and to base their contractual relations on the principles of co-operation and 
fairness.23 It is this very aim that is embodied in the provision of Georgian Civil Code, which says that if 
the conditions of fulfilment of the obligations should be stipulated by one of the parties to the 
agreement or the third person, then in cases where doubts occur it is meant that such a stipulation 
should be based upon the principle of fairness (Article 325, Par. 1). This provision becomes 
particularly important in regard to standard terms of contracts, which is the "necessary addition" to the 
principle of contractual freedom. The unfair provisions of the agreement are considered void both by 
common legal theory and by legal practice. In accordance with the Uniform Commercial Code of the 
USA, a judge is authorised to invalidate a sales contract or its separate provisions, provided it is 
established that the contract or its separate provisions are "unfair" ("unconscionable").24 
  
At the present time, the principle of contractual freedom is being developed in the legal system in this 
very direction. Lately a new paragraph was added to Article 118 of the German BGB, according to 
which the agreement is considered void provided there is an obvious disproportion of the obligations 
and one of the parties to the agreement has concluded that it is due to the grave situation, 
inexperience, short-sightedness and weak will-power of the other party. Both European and Common 
Law are full of similar impulses.  
 
VI. COMMON LAW AND UNIFIED AGREEMENTS   
 
1. The Sales Contract 
 
While elaborating the Chapter on Sales Contracts, the editorial committee has not reproduced the law 
of any one particular country. The Civil Code follows the recent attainments of both Roman-German 
and Common Law, as well as the results of unification and harmonisation of laws in this field. Modest 
influence of Common Law is revealed directly through the Uniform Commercial Code of the USA, as 
well as indirectly through the rules on international sales-purchase contracts. Georgia was one of the 
first former Soviet republics to accede, in 1984, to the United Nations Convention on Contracts for the 
International Sale of Goods 1980.25 Many of the provisions of this Convention have been implemented 
into the Georgian Civil Code. It can be noted that the Georgian law on sales is an example of rules 
elaborated after the necessary compromises. The system of the UN-Convention itself is more 
comparable to the systematisation of the rules accepted by Common Law. For instance, as in the 
Uniform Commercial Code of the USA, a large number of provisions are dedicated to general rules of 
contractual law, such as entering into an agreement (interrelation of offer and acceptance). This 
approach of the Uniform Commercial Code of the USA is quite natural, in so far as in cases of an 
imperfect codification of civil law the specific laws include and replenish the general rules on sales. 
The similarity with the UN  Convention might be prompted by equal circumstances and by the fact that 
there has been no unification of the Common Law on obligations effected at this level, though several 
steps have been made in this direction. As is apparent in the process of unification and harmonisation 
of laws, the separate states are more practically interested in private relations. In this case a normative 
act exceeds the limits of an individual body and becomes the bearer of a particular function of the 
                                                        
23 See supra note 3, p. 324. 
24  See supra note 3, p. 336. 
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common organism. The present situation in the Anglo-American legal system in regard to the 
allocation of the norms may become the basis for the systematisation of a higher degree, which would 
be free from the duplication of acts of the same content from various normative acts. I would herewith 
like to note that blind reception of Common Law is due to the fact that in some normative acts there 
are definitions of the provisions that have already been defined in other normative acts.  
 
While defining the sales value, a phenomenon similar to Common Law could be traced in Georgian 
legislation dating back to olden times. In accordance with the existing legislation of Georgia, the price 
of the purchase can be directly quoted in the agreement, and this is denominated as the agreed value, 
and might be defined otherwise by the parties, provided there is no direct indication of the agreed 
value (Article 477, Par. 1 and 2). The Code does not specify what is meant under the different 
definition. To our mind, we have partially to deal with a case similar to that of Common Law, where the 
"reasonable price"26 is used as a means of determining the price. This is true only when the parties 
leave open the issue of price; and, indeed, the Civil Code does not make it obligatory for the parties to 
determine the price. In my opinion, if it is not determined, we should apply the principle of a 
"reasonable price", which was widely used in old laws. Although the said term has not been 
mentioned, it is apparent that a buyer should pay the "reasonable price" when the parties do not 
mention the price (Article 55).27 As a rule the "reasonable price" means the price of particular goods at 
the given moment.  
 
We would like to adduce several examples from old Georgian laws as a proof of our statements. In 
some of the sales deeds the price is given in general terms, and there is no definite indication of its 
exact amount. One comes across the following expressions there quite often: "We have received the 
price from you in total and full amount, which really satisfied us..." or "we have received the total and 
fixed price …" and "acceptable"…"full".28 Such legal clauses were unknown for old Roman and 
Byzantine law. In this respect the Georgian law reveals a similarity with old Babylonian law.29 The 
satisfactory price was probably the "reasonable price".  
 
Thus, the determination of the price on an abstract basis as carried out in other countries outside 
Common Law has been applicable in Georgia since the earliest times.  
 
2. Leasing  
 
The institute of leasing, as elaborated within the framework of the Common Law, has found its place in 
the Civil Code as well. The history of leasing goes back to the old Shumers, but it is still the offspring 
of the era of the market state and is the great invention of Common Law. With American law that 
initiated the establishment of the first leasing company, leasing became one of the most important 
institutes of economic activity. This institute, borrowed from Common Law, has been widely 
disseminated throughout the world in a considerably short period of time. Finally the situation of 
unification and harmonisation in the regulation of this institute has become apparent. The European 
Federation of Equipment Leasing Company Associations comprises undertakings from 17 European 
states and unions.30 It was initially intended to mirror each type of leasing separately in the Georgian 
Civil Code, but in the end  only the general  legal  principles  regulating  leasing relations based mainly  

                                                                                                                                                                             
25  See Parlamentis Utzhebani (Georgia), 1994, No 15, pp. 3-50.  
26  See Civil Family Law of Capitalist Countries (Collection of normative Acts), Civil Commercial Codes, 1986, p. 288.  
27  See Parlamentis Utzhebani, 1994, No 15, pp. 3-50 and in particular pp. 25-26. 
28  See K. Bzishvili, The Institute of Sales-purchase in Georgian Legislation (XVII-XVIII c.c.), (Candidate’s Thesis – 

Manuscript), Tbilisi, 1975, p. 95.  
29  See G. Nadareishvili, On the subjects of the Property Law – in the Collection: The Issues of the History of Georgian Law.  
30  See W. Heiff, How to do Business in Europe, Moscow, 1992, pp. 110-111.  
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upon financial leasing have been embodied in the Code. Leasing provisions are accumulated in only 
six provisions (Artt. 576 – 580). But the rules for the rental agreement, which do not contradict the said 
Articles, are applicable with regard to leasing. The Russian Civil Code considers financial leasing as 
one of the types of rent.31 
 
3. Franchising  
 
Besides leasing, one more institute, that of "franchising", was implanted from the Common Law into 
the Civil Code. Though etymologically the term has its roots in the French language, it was elaborated 
as an independent type of contract in USA-law and then found its way into the laws of many countries 
of the world.32 The Georgian franchising legislation represents an important type for a commercial 
contract and is based upon the impact from Common Law. Nearly all essential characteristics of this 
institute are embodied in only seven Articles (Articles 607-614). In practice, as with Common and 
European Law, the main goal of franchising is the co-operation of enterprises aiming at the promotion 
of production and sale of goods and execution of services (Article 607). The Civil Code stipulates that 
the recipient of franchising has to act as a fair producer. The original nature of this institute is revealed 
also in the provision that binds the mutual interests of the parties, not only during the period of the 
validity of the agreement but after also its expiration. In other words, they are bound to remain fair 
competitors between each other (Article 613).  
 
This institute has not been ignored by the Russian Civil Code either. In modern civil codes it is referred 
to as commercial concession. But a number of authors consider that the position of the Russian Civil 
Code is contradictory, so that it regards franchising as an independent type of agreement on the one 
hand, and dedicates a separate chapter to it, and on the other hand designates it as a commercial 
concession, thus equalising these two types of contracts.33  
 
4. American Banking Law  
 
The American Common Law has had a certain influence upon the Georgian banking law. It is a fact 
that today’s banking law in the USA is considered to be one of the most advanced laws. A 
considerable part of the norms of the Uniform Commercial Code of the USA refers to bank 
transactions and the regulation of securities. For these reasons this Code is referred to as the 
"Bankers’ Code".34 
 
In our own practice, banking-financing activities are administered by the highest state authorities, 
comparable to the provisions of the USA Constitution (Article 3 point z). The Georgian banking system 
is based on the tradition of dualism. The National Bank of Georgia heads this system, and by the 
Constitution it is empowered with the function of a supervisor-regulator of the banks.35 Article 85 of the 
Constitution says: "Operation of the monetary system of Georgia is secured by the National Bank of 
Georgia". The National Bank is the bank of banks. Its authority covers the commercial banks as well. 
Approximately the same parallel may be drawn in the American banking law system. There the 
National Bank is also very much distinguished from the other banks, though the American dualism 
means an interrelation between the Federal Bank and the Banks of the States. Like the National Bank 
of Georgia, the Federal Bank is  empowered  with the  function of  a  controller. Priority of  the  Federal  

                                                        
31  See The Civil Code of the Russian Federation, Manual, Part 2, edited by A. P. Sergejev and I. K. Tolstoi, Moscow, 1997, p. 

193.  
32  See S. A. Sosna, The New Civil Code – Franchising;  "State and Law", 1997, No 7, p. 25.  
33  See supra note 33, p. 30.  
34  See Civil and Commercial Law of the Capitalist Countries, Part 2, Moscow, 1984, p. 179. 
35  R. Knieper, L. Chanturia, Einfuhrung zum BGB, in: Wirtschaftsrecht der osteuropaischen Staaten - Georgien, 1996, p. 16.  
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Bank derives from the requirements of a firm common monetary system. One of the functions of the 
Financial Control Service should be seen as enhancing the realisation of federal law. The National 
Bank of Georgia is also the fiscal agent in this country. The influences of the legislation of the USA are 
mainly reflected in respect of bank transactions and securities. Regarding the Laws “On Cheques” and 
“On Promissory Notes”, Georgian law borrowed the results of the unification and harmonisation. That 
is to say the Law of Georgia “On Promissory Notes” is very similar to the model law “On Promissory 
Notes”, elaborated on the basis of the Geneva Convention and the model law “On Cheques”  
appendixed to the Geneva Convention. In England and the USA this field is regulated differently.  
 
In sum, these are my observations with regard to the influence of Common Law upon Georgian 
legislation. But it should also be noted that European and Anglo-American Law are being 
approximated on a gradual basis. The 20th century is the ideal period for the triumph of this 
approximation. Moreover, many principal provisions are common even now. If there is any 
contradiction between them, it is mainly to do with method and form rather than their essential nature. 
In the words of one of the inspirators of the Georgian Civil Code, Prof. Rolf Knieper: "There is no 
“Continental-European” law that would differ from the "Anglo-Saxon" law in its essential principles and 
decisions. In both cases civil law is based upon property, agreement, tort, enrichment, family and 
inheritance. The economic law acknowledges the main types of the companies aligned with persons 
and investment. This might be explained by the essentially identical social, economic and (legal) 
political structures existing in a monetary and market economy, with prerequisites similar to Roman 
law and originating from the most recent past due to deliberate mutual approximation".36 
 

 

                                                        
36  R. Knieper, Several Conceptions about effecting the Reform in Georgia in the Field of Private Law. –  "Matzne" (law series), 

1998, No 1, p. 75. The lecture was held on 24th of November 1997, at the international conference dedicated to the 40th 
anniversary of the Institute of State and Law of the Academy of Sciences of Georgia – Transformation of the Law in 
Georgia.  



 

GEORGIAN LAW REVIEW - FIRST AND SECOND QUARTERS 1999 20 

MAIK S. MASBAUM
* 

 
 

THE PARTNERSHIP AND CO-OPERATION AGREEMENT  

BETWEEN GEORGIA AND THE EUROPEAN COMMUNITIES (PCA) 
 
 
 
I. INTRODUCTION 
 
On 1st of July 1999 the Partnership and Co-operation Agreement (PCA) concluded between Georgia 
and the European Communities on 22nd of April 1996, finally entered into force after ratification by the 
Parliament of the last Member State. Ratification by each Member State of the European Communities 
proved necessary as the PCA concerns matters which lie not only within the competencies of the 
European Communities but touch also those of the fifteen Member States. For this reason an Interim 
Agreement limited to matters of Community-competence only was concluded in 1996, which had 
effect already on 1st of September 1997. It permitted inter alia the trade in goods provisions of the PCA 
to enter into force immediately, without waiting for the lengthy ratification procedures involving all 
Member States. 
 
The PCA is a plurilateral agreement involving on the one part, Georgia, and, on the other, the 
Communities themselves as legal entities of international public law and each of the fifteen Member 
States. It aims to establish a partnership to intensify the political, economic and cultural relationship 
between Georgia and the European Communities and, therefore, provides an institutional, political and 
administrative framework to facilitate all forms of bilateral co-operation and sets rules to foster trade 
and investment to support further the process of legal and economic reforms in Georgia. The 
Agreement is based on a mutual commitment of the Parties to respect for democracy, human rights, 
principles of international law, and market economy and concerns virtually all fields, outside the 
military and security sphere from transport to education and from energy to combating illegal activities.  
 
PCAs have been concluded with most states party to the Commonwealth of Independent States (CIS) 
and basically follow a similar model. Different specific provisions, however, apply to particular topics in 
these PCAs. All replace the Agreement on Trade and Economic Co-operation that was concluded 
between the Soviet Union and the European Communities in 1989 and set a new, enhanced basis for 
co-operation between the European Union and the Newly Independent States that have emerged from 
the dissolution of the Soviet Union (NIS). In addition, they form the framework for EU-support of the 
continuing reform process within the NIS, which is carried out through the Tacis-programme that has 
been established in December 1990 in order to provide technical support to the New Independent 
States of the former Soviet Union and Mongolia. Tacis as the largest support programme of its kind 
world wide offers grant financing for technical support and know-how-transfer in order to help 
respective states in the resolution of economical problems that are related to the transition to a market 
economy and democracy. 
 

                                                        
*  Maik S. Masbaum is Legal Team Leader of GEPLAC. 
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II. GENERAL PROVISIONS, POLITICAL DIALOGUE – TITLES I AND II 
 
The structure of the PCA comprises eleven Titles, five Annexes, a Protocol, several Joint Statements 
and an Exchange of Letters. The first two Titles stipulate for general principles to be acknowledged by 
the Parties, such as democracy, principles of international law and human rights and call for the 
establishment of a political dialogue at different levels to accompany and consolidate the 
rapprochement of the Parties and to strengthen the links of Georgia with the Communities and its 
Member States. 
 
III. TRADE IN GOODS - TITLE III 
 
The provisions related to trade in goods laid down in Title III of the PCA tend, on the whole, to follow 
the structure of respective agreements of the WTO that Georgia is likely to join before the end of this 
year. The Parties accord to one another Most-Favoured-Nation-treatment for customs tariffs and other 
border charges. Exempted from this non-discrimination rule are obligations of the Parties in the 
framework of free-trade-zones or customs unions. By agreeing to give Most-Favoured-Nation- 
treatment, the Parties refrain from discriminating against each other and commit themselves not to 
treat the other Party less favourably than any other nation in all matters of foreign trade in goods that 
are covered. In addition, the PCA eliminates quantitative import restrictions except in the fields of trade 
in steel and coal as well as in textiles and clothing and requires the Parties to grant each other free 
transit. In order to protect domestic industry from injury, a safeguard clause is available that allows the 
imposition of quantitative restrictions and special customs-duties under certain circumstances.  
 
The obligations of this Title do not apply to trade in textiles, as trade in this field is made subject to the 
application of a bilateral agreement on trade in textile products that was concluded on 17th of 
November 1993. Trade in nuclear materials between the Communities and the CIS-countries that is 
subject to the Treaty establishing the European Atomic Energy Community is exempted from the PCA 
as well. In this respect, it is stipulated that a special treaty on trade in nuclear materials may be 
concluded, if that is deemed to be necessary. 
 
IV. PROVISIONS AFFECTING BUSINESS AND INVESTMENT – TITLE IV 
 
Title IV of the PCA is divided in six sub-chapters that specify the areas of priority interest to foster 
business and investment, which is a major concern of the PCA. This Title should be read in the 
context of the forthcoming accession of Georgia to the WTO. In respect of business, investment and 
trade in services, the PCA does not adopt the same structure and terminology as in the corresponding 
WTO- Agreements, especially the WTO- Agreement on Trade in Services (GATS) and the Agreement 
on Trade-Related Aspects of Intellectual Property Rights (TRIPS). However, strong similarities do 
exist. 
 
1. Labour conditions – Chapter I 
 
Chapter I deals with the conditions of employment of labour of the Parties working in each other’s 
territories. It obliges them not to discriminate against employees who are nationals of the other Party 
with regard to work conditions, remuneration and dismissal. Equal treatment in all respects and a free 
movement of workers has not been agreed so that, for example, access to the respective labour 
markets and the issue of visas remain the prerogative of the different Member States. In this context, it 
should also be mentioned that the PCA facilitates employment of senior employees in Georgia and the 
EU on a temporary basis, this, however, is stipulated in Chapter II. 
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2. Conditions affecting the establishment and operation of companies – Chapter II 
 
In order to provide foreign investments with a reliable, non-discriminatory legal framework the PCA 
grants national or Most-Favoured-Nation-treatment, which ever is the better, to Community enterprises 
for the establishment and operation of enterprises in Georgia. This extends, for example, to the right of 
establishment, legal treatment for establishment and protection of investments against expropriation. 
The European Communities, for their part, provide Georgian enterprises explicitly only with Most- 
Favoured-Nation-treatment. However, Most-Favoured-Nation-treatment rendered by the EU provides 
a status very close to national treatment so that there is in fact reciprocity of commitments in this 
respect. 
 
Although the provisions of Chapter II do not follow the structure and terminology of GATS, both cover 
the regulation of the service sector and it should be kept in mind that, similar to GATS, reservations 
restricting the commitments are to be found in the PCA as well. These reservations are listed in 
Annexes IV and V to the PCA.  
 
3. Cross border supply of services between the Communities and Georgia - Chapter III 
 
With regard to cross-border supply of services between the Communities and Georgia unrestricted 
access to the international maritime market and traffic is to be ensured by the Parties. There is no 
such obligation for other activity sectors. As modes of transport other than maritime are not included in 
the overall provisions on the establishment of companies, provision is made for specific agreements to 
be negotiated in these sectors. Further, the Parties stipulate the step-by-step admission of general 
cross-border supply of services. It is worth mentioning that Georgia has already taken steps in this 
direction by accepting a fairly liberal schedule of commitments for trade in services in the WTO that 
will come into effect with the accession of Georgia to the WTO. 
 
4. General provisions - Chapter IV 
 
The General Provisions of Chapter IV clarify various issues related to the application of the Agreement 
and facilitates understanding of them by providing definitions, rules for interpretation, and reservations. 
For instance, it is stipulated that the treatment granted under Chapters II, III and IV shall not be more 
favourable than that accorded under the provisions of GATS, which is designed to permit the Parties 
to comply with their PCA and WTO- commitments if formally the trade advantages conferred by them 
under WTO and PCA diverge so as to create incompatibilities with the Most-Favoured-Nation clause. 
 
5. Transfer of capital and payment - Chapter V 
 
Chapter V requires the Parties to: permit payment for bilateral transfer of goods, services and persons 
in freely convertible currency; to allow the transfer of capital that corresponds to investment made in 
conformity with the laws of the host country and the liquidation or repatriation of such investments and 
of any profit stemming therefrom. Foreign investment can be restricted temporarily in exceptional 
circumstances by the imposition of safeguard-measures. However, the repatriation of profits and 
capital relating to investments has to be exempted from such restrictions and has to be permitted in 
convertible currency. For other forms of capital transfer, no such liberalisation obligation has been 
stipulated.  
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6.   Intellectual, industrial and commercial property protection - Chapter VI 
 
In Chapter VI Georgia makes a commitment to introduce by September 2002 a level of protection for 
intellectual, industrial, and commercial property rights, including effective means of enforcing such 
rights that is similar to that existing in the Communities. Moreover, Georgia commits herself to accede 
to various conventions existing in this field that are listed in Annex II to the PCA. It is worth mentioning 
that during the process of bringing Georgian legislation into compliance with the TRIPS- Agreement of 
WTO, significant steps in that direction have already been undertaken. 
 
V. LEGISLATIVE CO-OPERATION - TITLE V 
 
According to Art. 43 of the PCA, Georgia is endeavouring to approximate its legislation and to make it 
compatible with that of the Communities. Through the convergence of legislation, Georgian and EU 
companies and entities will become subject to legal systems that are compatible with regard to legal 
rules, including those on technical standards and certification requirements. Other areas where 
Georgia should try to align its laws with that of the EU include: customs laws, company law, banking 
law, company accounts and taxes, financial services, competition law, rules on public procurement, 
protection of human and animal health, environmental regulations, indirect taxation regulations, 
intellectual property protection, nuclear regulations, and transport. The alignment of Georgian 
legislation with European legislation by means of approximation is intended to serve as a basis for 
strengthening economic co-operation between both Parties and, moreover, to provide the Georgian 
legislator with a model for the introduction of modern legal standards. 
 
VI. ECONOMIC CO-OPERATION - TITLE VI 
 
Title VI has to be read in close connection with Title V. Due to the complex institutional structures of 
the EU and its complicated decision-making processes, the architecture of the PCA is not completely 
logical. Thus, the Title on Economic Co-operation covers numerous legal aspects as well. Co-
operation, that is in most cases to be carried out by means of technical assistance, extends to many 
economic sectors, such as traffic, energy (especially nuclear energy), environment, the social sphere, 
science and technology, and others. A main goal is the modernisation and reconstruction and the 
support to the privatisation of industry and agriculture. An important role is played by the development 
of small and medium sized business (SMEs). To this end, the PCA aims to strengthen SMEs through 
technical assistance for the development of an appropriate legislative framework and assistance with 
the establishment of supporting institutions. The Parties also undertake to facilitate industrial co-
operation and business links between Georgian and European partners. In this respect, it should be 
borne in mind that the co-operation in this field is primarily a responsibility of the industry; the public 
authorities can only assist the process by means of financial and technical aid and by endeavouring to 
establish an appropriate legal and economic framework. 
  
VII. CO-OPERATION ON MATTERS RELATING TO DEMOCRACY AND  

HUMAN RIGHTS - TITLE VII 
 
The PCA also covers topics that are related to the protection of human rights, the rule of law and, 
fundamental freedoms according to international law and OSCE principles. In this context the recent 
accession of Georgia to the Council of Europe should be noted. The event marks a milestone in the 
development of Georgian legal and social life and requires compliance with specific standards in this 
field as well. 
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VIII.  CO-OPERATION ON PREVENTION OF ILLEGAL ACTIVITIES AND THE PREVENTION AND 
CONTROL OF ILLEGAL IMMIGRATION – TITLE VIII 

 
Another field for co-operation and technical assistance that is emphasised in the PCA is co-operation 
that aims at preventing illegal activities, such as: illegal business activities, illegal transactions of 
various goods, including industrial waste and counterfeiting. The use of financial systems for 
laundering proceeds from criminal activities and the combat of illicit production, supply, and traffic of 
narcotic drugs, as well as the control of illegal immigration have to be mentioned in this context as 
well. 
 
IX.  CULTURAL CO-OPERATION – TITLE IX 
 
The PCA also includes the cultural sphere, obliging the Parties to undertake to promote, encourage 
and facilitate cultural co-operation, for instance, by means of cultural exchange between institutions, 
artists and other persons working in the area of culture. 
 
X. FINANCIAL CO-OPERATION IN THE FIELD OF TECHNICAL ASSISTANCE – TITLE X 
 
Financial co-operation is to be carried out primarily through the financing of technical assistance from 
the EU-side, that is, to accelerate the economic transformation of Georgia. As mentioned earlier, the 
Tacis-programme is the key instrument for supporting co-operation in the various areas listed and 
defined in the PCA. It is the aim of the Tacis-programme to assist CIS countries in the reconstruction 
of their economies with know-how and experience and to foster the transfer to a market economy. The 
aid that is to be co-ordinated with the G-24-aid-system of the OECD countries, the International 
Monetary Fund and the Worldbank, comprises advice in the sphere of policy making, the elaboration 
of appropriate legal and administrative frameworks, the education and reorganisation of existing and 
newly-established institutions in order to accelerate the economic transformation of Georgia. The 
Tacis programme will conclude by the end of this year and will be replaced by another similar 
programme.  
 
XI. INSTITUTIONAL, GENERAL AND FINAL PROVISIONS – TITLE XI 
 
In Title XI the PCA establishes three new joint institutions. These are the Co-operation Council which 
will meet at least annually at ministerial level; the Co-operation Committee which brings together 
senior civil servants; and the Parliamentary Co-operation Committee, composed of representatives 
from the European Parliament and the Parliament of Georgia. The tasks of the Co-operation Council 
are to monitor the implementation of the PCA, examine any major issues arising within its framework, 
as well as any other bilateral or international issues of mutual interest for the purpose of attaining the 
objectives of the Agreement. To this effect, the Co-operation Council, which will be assisted in these 
tasks by the Co-operation Committee, may make appropriate recommendations. The Parliamentary 
Co-operation Committee additionally will serve as a forum for members of both parliaments. 
 
Moreover, the PCA provides its own framework for dispute settlement. If a Party is convinced that the 
other Party does not conform with its obligations under the Agreement, the first Party can take 
adequate measures if conciliation procedures fail. Such adequate measures can be a warning and an 
indication that the infringement will not be tolerated any longer, and - as a last resort - a suspension of 
the counter-performance. 
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The PCA has been concluded for a period of 10 years. Afterwards the Agreement may become 
extended automatically on a year-by-year basis, if the other Party does not renounce the Agreement in 
writing six months before the expiry of the Agreement. 
  
XII. CONCLUSION 
 
The PCA marks an important step in the development of political, economic and cultural relations 
between Georgia and the European Union. It provides increasing economic opportunities and an 
easier access to each other’s markets. At the same time it raises the political and economic credibility 
of Georgia, thus stimulating domestic and foreign investment which is necessary for the Georgian 
economy to grow. Thus, the measures stipulated by the PCA contribute to reducing risks and to 
improving the business climate. Joint ventures in particular may draw benefits from the general 
investment provisions of the Agreement with free movement of capital, including the right of 
repatriation of profits, that are of vital interest for investors. 
 
However, the PCA, to a great extent, sets only a framework that has to be developed by means of 
political dialogue in order to set the priorities for further progress in the light of changing 
circumstances. In this respect, close co-operation between Georgian and European partners on all 
levels is a necessary precondition for the success of the PCA. 
 

 



 

GEORGIAN LAW REVIEW - FIRST AND SECOND QUARTER 1999 
 

26

DAVID SAKHOKIA
* 

 
 

THE LAW OF GEORGIA “ON OIL AND GAS” 

AND THE EXPERIENCE OF THE INTERNATIONAL OIL INDUSTRY** 

 
 
 
The Georgian Law "On Oil and Gas" was adopted by the Parliament of Georgia and signed by the 
President of Georgia on April 16, 1999. It is clear that the regulation of this part of the energy sector, 
which establishes the legal framework in which oil companies will carry out exploration and production 
of a strategically-important national resource - has vast political and economic significance. 
 
As Georgia is a newcomer to the international gas and oil market, it is undoubtedly useful to use the 
vast experience of the international oil industry. Careful consideration of this experience might make it 
possible to take into account legal and financial terms such as concessions, license and production- 
sharing agreements, the cost of oil, the notions of a national oil company and of a competent authority, 
of a consortium and other issues. These terms were not introduced into the dictionary of the 
international oil industry en masse, but as a result of the evolution of the negotiation of oil agreements 
between international oil companies and governments of oil-producing countries. 
 
Therefore a lot of interest is now paid to the legal concept of production-sharing agreements. Naturally 
questions arise, such as who are the contracting parties and what are the functions of the competent 
body? Unfortunately direct answers to these questions can hardly be given, as they must be 
considered in view of the historical development in this century. They require comparative analysis of 
some of the most important and acute examples of this legislation in the international oil industry. This 
will be done in the following chapters.  
 
I. EARLY CONCESSIONS 
 
In the beginning of the history of international oil business, the eastern oil-producing countries 
transferred the right to use their mineral resources to international oil companies in the form of 
concessions.  
 
During the 1920s the leaders of Saudi Arabia, Kuwait, Iraq, Algeria, Libya, Iran, Qatar, Arab Emirates, 
Nigeria, Egypt and Syria became aware that there were enormous reserves of oil on their territories. 
However, there was a lack of geological maps, information, experience, techniques, technology and 
finances all of which would have been necessary for the fulfilment of exploration and production 
operations of oil. Consequently the oil-producing countries were unable to develop their oil industries 
by themselves, and transferred the right to carry out the development of their oil reserves to 
international oil companies in the form of a concession.  
 

                                                        
*  David Sakhokia is admitted to the Institute of Petroleum (UK). 
**  Translation from Georgian language by GEPLAC. 
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Examples for such concessions are: 
 
1. The 1901 concession, acquired by the English engineer and geologist D. Ars from the Persian 

Shah for 75 years; 
2. The 1933 concession agreement of Saudi Arabia concluded for 66 years with the American oil-

producing company "Standard Oil of California" (now known as Chevron); 
3. The concession agreement between the Iranian Shah and the British-Iranian company (now 

known as British Petroleum);   
4. The concession agreement signed for 75 years between the Kuwaiti Sheikh and the Kuwaiti Oil 

Company; 
5. The concession agreement signed in 1939 for 75 years between Abu-Dhabi and a Consortium 

composed of 5 international oil companies; 
6. The concession agreement signed in 1937 for 75 years between the Sultan of Muscat and Oman 

and the British Oil Company. 
 
Similar agreements of concession have also been signed in other countries, notably in Indonesia, Iraq, 
Libya, Malaysia, Nigeria and Venezuela. 
 
Thus, the first half of the XXth century and ‘60s witnessed the domination of the major international oil 
companies in the oil industry. Seven big international oil companies, the so-called "seven sisters", 
were dominant. The seven were "Standard Oil of California" (Chevron), "Standard Oil of New Jersey" 
(Exxon); "Secon-Vacuum" (Mobile), "Texaco", "Gulf", the “British-Iranian Company” (British Petroleum) 
and "Royal Dutch Shell". The French state company "Companie Francaise des Petroles" is often 
regarded as "eighth sister".  
 
These companies controlled practically all parts of the oil industry, and independently of the leaders of 
oil-producing countries made decisions about the scope of exploration and production, development of 
new capacity, transportation of produced oil, recruitment of personnel and price definition. 
 
According to the then valid terms of concession agreements, only the role of the tax collector was 
prescribed to the oil-producing countries. But as time went on the concession agreements became 
unacceptable to the oil-producing countries, who no longer wanted to play the role of the spectator in 
the exploitation of their countries’ oil reserves by others.  
 
II. THE ESTABLISHMENT OF THE NATIONAL OIL COMPANY 
 
After World War II the political and economic circumstances for the operation of the oil industry 
changed substantially. The following developments were crucial in this: 
 
1. The principal change was caused by the discovery of huge reserves of oil, a development that 

started after World War II and which led to greater interest of national governments in - and the 
wish of higher profits from - the enormous amount of oil that international oil companies were 
selling.  

2. From the 1950s nationalist movements began to grow in the developing countries. Oil-producing 
countries considered the oil concession agreements as contrary to their national interests because 
the concession agreements granted exclusive rights with regard to the fulfilment of oil operations 
to the concessionaires and had taken the controlling reins away from the oil-producing countries.  

3. The 1950s were also notable for the emergence of new European state oil companies in the 
international oil market. 
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The above developments paved the way for oil-producing countries to bravely step into more active 
participation in the development of their own reserves. The oil-producing countries were confronted 
with the following alternatives: 
 
1. The complete nationalisation of the oil industry and the transfer of all rights to the national oil 

companies as happened in Mexico 1938.  
2. To take account of already signed concession agreements. 
3. To revise the terms of existing concession agreements. 
 
The majority of the oil-producing countries chose the last course of action. Basically this option was 
designed for cases in which the state had already signed concession agreements. 
 
In order to implement their chosen policy, the oil-producing countries decided to establish an 
organisation to unite and co-ordinate their oil policies and to protect the economic interests of the 
future member states of this organisation. Thus a conference of the representatives of Iran, Iraq, 
Kuwait, Saudi Arabia and Venezuela was held on 10-14 September, 1960 in Baghdad (Iraq), which 
led to the establishment of the Organisation of Petroleum Exporting Countries (OPEC). At this meeting 
the representatives exchanged their experiences and opinions with regard to concession agreements, 
the decrease in the price for oil, and the need to impose more extended control over the seven big oil 
companies - "Standard Oil of California", "Exxon", "Mobil", "Texaco", "Gulf", "British Petroleum" and 
"Shell". 
 
In the oil-producing countries’ opinion, the state's participation in already-existent concession contracts 
could enable them to control their own oil resources, to supply their own countries with sufficient crude 
oil, and to ensure a constant supply of oil to the internal market to acquire modern expertise in the 
exploration and production of oil and gas.  
 
In order to make effective progress in this direction, each member state of OPEC decided to establish 
a competent state company that should participate jointly with concessionaires in the exploration and 
development of oil resources, and to assign to this competent company the responsibility for carrying 
out exploration and exploitation of oil resources on behalf of the state. 
 
The State's participation through national oil companies was exercised in various ways: 
 
a) One group of countries exercised a special form of state's participation, or complete 

nationalisation of concessions, which led to the transfer of property of concessions, rights and 
duties of the activities of oil exploration from the state to the national oil companies established for 
this purpose. In such cases the participation of foreign oil companies in this field was prohibited. 

b) Another group of countries, after years of co-operation with foreign oil-producing companies, 
prohibited the participation of foreign capital in the development of national oil resources. However 
later on foreign oil-producing companies were exempted from this restriction, a step that was 
motivated by the need for foreign capital, technical equipment and technology which the national 
oil companies urgently required. 

c) A number of countries chose a form of partial state participation, as a result of which the national 
oil companies acquired the state’s rights and duties from existent concession agreements and 
became the partners of foreign oil companies. Later, this form of state participation was rejected. 

d) Also well-known are countries that unilaterally terminated concession agreements and proposed 
to the foreign oil companies to sign a new contract or to participate on the basis of a production 
sharing contract. 
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III. JOINT VENTURE AGREEMENTS  
 
As noted above, the national oil companies of these countries began joint ventures with European 
state companies, which, aiming to compete seriously with the so-called "seven sisters", offered the oil-
producing countries new forms for oil agreements, i.e. joint venture agreements. 
 
Under agreements of this type, the oil-producing countries were enabled to realise their dream and to 
participate in the exploration and development of their own oil resources, with the same rights as 
foreign companies. Moreover, they were allowed to acquire even more experience and knowledge 
about the methods of oil exploration and production. 
 
The President of ENI, one of the biggest oil companies at that time, said that ENI now operates with 
renewed enthusiasm in countries that have oil reserves. By acquiring the rights to the exploration and 
acquisition of oil, ENI had offered not only better contractual conditions, but also the possibility of 
participating in the exploitation and development of the oil resources on an equal basis and in doing so 
to develop the economies. 
 
The President of the biggest oil company "Shell" also made a noteworthy statement, predicting this 
kind of co-operation (joint venture) ten years ahead of its time: "No one would believe someone, 
predicting the possibility of establishing a joint venture in this form, though I am more and more 
convinced, that the attraction of foreign investments in the developing countries will depend upon the 
joint co-operation between the domestic and foreign oil companies." 
 
All in all, I would like to point out that for various reasons international oil companies were trying to 
avoid joint ventures with state companies. A particularly important reason was the shortcomings of 
state oil companies in the oil-producing countries where the foreign oil companies were exploring oil. 
Furthermore, the oil companies did not want to have state oil companies as partners because of their 
lack of financial strength and their inability to invest in oil operations. 
 
Therefore the oil companies only favoured participation in oil exploration and development on the 
basis of agreements signed between them. They were prepared to pay taxes to the governments, but 
not to become partners of state oil companies.  
 
Review of the Policy of Signing Joint Venture Agreements 
 
As noted above, from the 1950s until the early 70s the leaders of the oil-producing countries 
established national oil companies in order to restore national control over the oil resources by signing 
joint venture agreements with other foreign companies. The national oil companies would thus 
participate in the signed concession agreements and receive maximum economic benefit from the 
exploitation of the oil resources. 
 
Subsequently, after the application of joint venture agreements, the leaders of oil-producing countries 
changed their policy from signing joint-venture agreements to production sharing agreements.   
 
Finally, I would like to draw your attention to the countries who presently favour production-sharing 
agreements. Firstly, these are the seven member states of the Organisation of Petroleum Exporting 
Countries (OPEC): 
 
Venezuela (OPEC member since 1960); Iraq (OPEC 1960); Libya (OPEC 1962); Indonesia 
(OPEC1962); Qatarrh (OPEC 1967); Algeria (OPEC 1969); Nigeria (OPEC 1971). 
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Kuwait and Iran are expected to introduce rules on production-sharing agreements into their legal 
codes. The oil companies "Chevron", "British Petroleum", "Shell" and "Exxon" require the signature of 
production sharing agreements in Kuwait. For instance, "Chevron" promised the Kuwaiti government 
to make investments of 5-9 billion USD if it agreed to introduce and sign production-sharing and 
consortium agreements. The operation of the above companies in Kuwait nowadays is limited to 
agreements on technical services signed with the Kuwaiti Oil Corporation.  
 
In the opinion of these companies, the opportunity to conclude a production sharing agreement with 
the Kuwaiti Oil Corporation depends on the appointment of Sheikh Saudi to the post of Minister of Oil, 
as he is generally in favour of such agreements. Production sharing agreements are applied in the 
following countries: Bahrain, Sudan, Myanmar, Mozambique, Trinidad and Tobago, Angola, Kenya, 
Ecuador, Vietnam, Surinam, Syria, Tanzania, Congo, Egypt, Bangladesh, Malaysia, Oman, Greece, 
China, Azerbaijan, Turkmenistan, Kazakhstan, Russia. 
 
In Iran it is expected that the new Minister of Oil, Namdar Zangana, will actively carry out a policy in 
favour of oil companies’ participation in the sector of oil and gas of Iran. It is presumed that the French 
company "Total" will be given the opportunity of signing a production sharing agreement with the 
national oil company of Iran. "Total" is developing the gas-field of south of Iran, investing 2 billion USD 
in development and exploration.  
 
Evidently, then, the relationships established between the governments of developing countries and 
foreign oil companies at the end of the XXth century is quite different from the relations that prevailed 
from the 1950s to the 70s. These days the parties co-operate in a spirit of friendship and partnership 
and, at the same time, enjoy mutually profitable relations.  
 

Peru 
 
The Peruvian government adopted the “Petroleum Law” on August 20, 1993. Before the adoption of 
this law, the exploration and production rights concerning oil and gas on Peru’s territory were 
delegated from the state to the national oil company of Peru, which had been established in 1939. 
Since 1960 it was known under the name of the national oil company of Peru -"PetroPeru". During the 
60s Peru terminated concession agreements; all rights and duties in the oil industry of Peru were 
delegated to "Petro-Peru", including the exclusive right to sign oil agreements with private companies.  
 
Due to the political and economic destabilisation that Peru suffered in the 80s, international oil 
companies regarded Peru as a perilous region for their activities.  
 
However in 1990 the government of Peru, which was democratically elected, managed to re-establish 
political and economic stabilisation in the country. The adoption of the new “Petroleum Law” led to 
substantial investment by foreign oil companies in the Peruvian oil sector.  
 
The basic provisions of the law can be summarised as follows: 
 
1. The law regulates not only the exploration and production of oil, but it also covers its processing, 

transportation and sale. 
2. The role of state agencies in the oil sector lies only in the promotion of investment, supervision, 

regulation and signature of oil agreements on behalf of the state. 
3. Investments in oil are made by private investors. 
4. Regulation of the oil sector is conducted according to free market principles.  
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5. The law defines the investor’s rights and obligations in detail. 
6. According to the new legal regime, the national oil company of Peru "PetroPeru" lost its privileges 

with regard to signing oil agreements. Consequently if "PetroPeru" participates in a tender 
alongside other private companies, it does so on an equal basis. The Peruvian government has 
taken this step because of the extensive bureaucratisation of "PetroPeru" and its inefficient 
performance.  

 
Thus, under the 1993 “Petroleum Law”, the Peruvian government established a new oil company 
"Perupetro" (encouraging it to test its abilities in the private sector), which was assigned the task of 
conducting negotiations concerning the conclusion of oil agreements and the supervision thereof. 
"Perupetro" is a joint-stock company, established in compliance with the Peruvian law on companies, 
and is subject to private law. 
 
According to the “Petroleum Law”, Perupetro is responsible for attracting investments and signing 
agreements on the exploration and production of oil and gas, negotiating such agreements, creating 
an information centre for the conduct of exploration and production of oil and gas, and assuming all 
rights and obligations proceeding from the oil agreements signed before the enforcement of this law.  
 
Therefore, "Perupetro" is authorised to outline the aspects of the oil policy and to present them for 
examination to Peru’s Ministry of Energy and Mining. 
 
Under the law, oil that exists in the ground is the state’s property. However the state delegates the 
property rights over oil to "Perupetro", enabling it to sign the license agreement.  
 
Oil Agreements 
 
The law stipulates two main types of oil agreements: 
1) license agreements, 
2) service agreements,  
though the law provides for the possibility of concluding other types of agreement. 
 
Licenses  
 
Before the law was adopted, licenses were issued directly by the state itself or through the Ministry of 
Energy and Mining. Licenses issued by the ministry in fact were concession agreements. However, 
once the new law was enacted, the state removed the right to issue licenses on the use of mineral 
resources to the investors from the Ministry of Energy and Mining, and has delegated to the newly-
established national oil company "Perupetro". Being "Perupetro" the subject of private law, the 
essence of the license, as of administrative act, was changed. Currently, "Perupetro", rather than 
issuing licenses for the use of mineral resources, signs the license agreements with the investors who 
have won a tender. "Perupetro" itself conducts the tender.  
 
The Role of the Peruvian Ministry of Energy and Mining 
 
A quite significant role in the effective use of oil reserves is given to the Ministry of Energy and Mining. 
Under the law, the Ministry is responsible on behalf of the state for the management of the sector and 
for ensuring that the law is being properly implemented. The central bureau (Department) of oil is part 
of the Ministry, and is responsible for exercising supervision over technical matters on behalf of the 
Ministry. Private legal provisions now apply to license agreements that are signed by "Perupetro" and 
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regulated by the Peruvian Civil Code. Therefore if a dispute arises it is subject to regulation by the 
terms of the Civil Code. As "Perupetro" is subject to private law, it does not have state immunity or any 
such privileges, which helps to ensure that the parties to a license agreement have the same legal 
status. 
 
The Procedure of Approval of an Oil Agreement 
 
Under earlier acting legislation, the consent of 8 governmental agencies was necessary for the 
arrangement of a production sharing agreement, which would then require the issue of a 
governmental resolution. 
 
However, under the new law, only the Ministers of Energy and Mining, Economy and Finance shall 
jointly sign the governmental resolution.  
 
Direct Negotiation with Investor and International Tender 
 
In both cases a tender is conducted by "Perupetro", who examines the financial, technical and 
economic abilities of the potential contractor. 
 
For instance, in 1995 the Board of Directors of "Perupetro" supported the terms defined in the tender 
documents of “Chevron”, after which all documents were sent to the Peruvian government through the 
Ministry of Energy and Mining in order to issue a governmental resolution approving the proposed 
arrangement.  
 
The law is remarkable for including the requirement that, within 90 days of the publication of the law, 
"Petroperu" was obliged to sign a license agreement with "Perupetro" concerning the exploration and 
production of oil Bloc No. 8. "Petroperu" was also obliged to sign a license agreement with "Perupetro" 
on every territory where work on oil production was underway. However other territories, for which no 
license agreements had been signed, would be returned to the state. "Petroperu" and the Department 
of Oil at the Ministry of Energy and Mining was obliged, within a period of 90 days, to provide 
"Perupetro" with existing technical, economic, financial, contractual and legal information in respect of 
the exploration and production of oil and gas.  
 
In summary, the Ministry of Energy and Mining now manages the oil and gas sector in Peru on behalf 
of the state, which is responsible for the implementation of the “Petroleum Law”.  
 
State Property 
 
The “Petroleum Law” stipulates that oil and gas in the subsoil is the state's property. The state grants 
this ownership to "Perupetro", while the investor produces the oil. Such authorisation enables 
"Perupetro" to sign license agreements.  
 
Approval of License Agreements by the Government of Peru 
 
Of particular interest is the requirement of a Resolution of the Peruvian Government, that the license 
agreement signed between "Perupetro" and an investor must be approved by a governmental 
Resolution. While drafting the “Petroleum Law”, some experts considered that the approval of the 
Board of Directors of "Perupetro" should be sufficient for the enactment of the agreement signed 
between "Perupetro" and an investor. However, this proposal was rejected in favour of a governmental 
resolution, which makes an oil agreement more stable and gives the investor additional guarantees.  
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The governmental resolution stipulates that changes and amendments in the agreement may be made 
only on the basis of the parties’ mutual agreement, which per se certifies the inviolability of the 
investor’s rights.  
 
The “Petroleum Law” and Petroleum Agreements Signed Before its Enactment 
 
While the “Petroleum Law” was being drafted, the oil-producing foreign companies that were operating 
in Peru suspected that the new law would have a negative impact with regard to oil agreements that 
were already in force.  
 
In order to dispel these doubts, the Peruvian legislature guaranteed that investors who were party to 
oil agreements that were in force at the moment of new law's enactment, could decide within 60 days 
whether or not to apply the provisions provided by the new law.  
 
This approach balanced the interests of the parties. Contractors who were satisfied with the legal 
regime prior to the new law's enactment did not take up the opportunity to apply the provisions of the 
new law, and therefore continued their activity under the old legal regime and the provisions of oil 
agreements that had already been signed.  
 
Contractors who chose the alternative option were subject to the provisions of the new law. 
 
Environmental Protection Regime 
 
Peru, like other countries, has enacted environmental legislation regarding companies operating in the 
oil industry. According to the “Petroleum Law”, the contractors must maintain existing environmental 
standards. This legislation also provides for the possibility of applying appropriate sanctions by the 
Ministry of Energy and Mining to contractors who violate these standards. The drafting of the 
legislative acts related to the environment was assigned to the Ministry of Energy and Mining. 
 
Customs Regime 
 
For the oil and gas exploration activity, contractors are exempted from customs duties and all other 
taxes. These benefits do not apply to oil and gas production. Under the customs legislation the 
contractor has the right in certain cases to import property within one year if it prolongs the tax-exempt 
time period by 2 years.  
 
Taxes 
 
Contractors must obey the tax legislation that is in force at the moment when the oil agreement is 
concluded. At present the profit tax in Peru is 30%. Under the tax legislation, the contractor is 
exempted from any tax when transferring his profit abroad.  
 
The provisions of the “Petroleum Law” of Peru can be summarised as follows: 
 
1. The Ministry of Energy and Mining manages the oil and gas sector on behalf of the state and is 

responsible for the implementation of the “Petroleum Law”.  
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2. The “Petroleum Law” is practically implemented by the Peruvian national oil company "Perupetro", 
which is the competent body responsible for the organisation of a tender, negotiating of an 
agreement, attracting investments, creating an information bank etc. 

3. The Directorate General of Oil at the Ministry plays an important role in its technical supervision of 
oil activity and in advising the Peruvian government through the Ministry.  

4. A license agreement between the national oil company "Perupetro" and the investor comes into 
force once the government approved it. 

5. The license was replaced by the license agreement. 
 
Brazil 
 
In addition to the Peruvian example, the Brazilian experience is of great interest to the Georgian 
legislator. The presented schema below illustrates and shows that at present reputable and large 
international oil-producing companies and banks that operate in the oil business are going to invest 
capital in Brazil:  
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Because of Brazil’s great success in attracting foreign capital, Georgia should learn and understand 
what conditions have led foreign companies to invest in Brazilian oil.  
 
On August 6, 1997 the President of Brazil approved the draft law “On the Regulation of the Brazilian 
Oil Industry" prepared by the Ministry of Energy and Mining of Brazil. This law was enacted to abolish 
the state oil company Petrobras’ monopoly over exploration, production and processing Petrobras. It is 
the 15th-biggest oil company in the world, producing 750 000 barrels of crude oil a day.  
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The history of the Brazilian oil industry might be distinguished by the following significant periods: 
 
1. Until 1938 Brazil deployed concession agreements in its relations with foreign oil producing 

companies. 
2. During the period of 1938-1975 the Brazilian government stipulated a state monopoly over oil. 

During this time the slogan of the Brazilian government was: "A country that does not control its 
own oil resources is not independent." 

3. From 1976 to 1988 risk-service agreements were introduced. In 1975 the government of Brazil 
decided to permit Petrobras to sign such agreements with foreign oil companies. In fact this was a 
Latin American version of a production-sharing agreement. In 1988 the Constitution of Brazil 
abolished the risk-service agreements; instead the Congress of Brazil preferred to revert to 
granting concession agreements. The law "On Concessions" was passed in 1995, and admitted 
foreign capital in various fields of industry (with regard to water supply, seaports and other fields, 
where monopolistic rights were held by state companies). However the oil and gas sector was not 
included into this law.  

4. Finally, on August 7, 1997, the President of Brazil signed the “Petroleum Law”, which for the 
second time admitted foreign capital in the oil and gas field of Brazil and which in the international 
oil industry is known as the law on the de-monopolisation of Brazilian national oil company 
Petrobras. 

 
The basic content of the “Petroleum Law” is as follows: 
 
1. The main innovation is the establishment of the national board of energy policy, chaired by the 

minister of Energy and Mining. The composition and the rules of activity of the National Board of 
Energy Policy are determined by the Presidential Ordinance, which is technically assisted by the 
institutions exercising the regulation of energy sector. 

2. According to Article 177 of the Brazilian Constitution, the following activities remain the monopoly 
of the federal government: 

a) exploration and production of reservoirs of oil, natural gas and other gas hydrocarbons; 
b) processing of oil of local and foreign origin; 
c) marine transit of crude oil of domestic origin and pipeline transportation of crude oil, oil products 

and natural gas. The referred activity is regulated and controlled by the Federal Government of 
Brazil. This activity can be carried out on the basis of concession agreements by companies that 
have established their companies in compliance with Brazilian laws and which are based in Brazil. 

3. The National Oil Agency (the new competent authority that replaced "Petrobras") determines all 
issues to be raised with regard to the oil industry of Brazil, i.e. this agency was assigned to fulfil 
the functions of Petrobras, with the only difference that at one time monopolistic rights of 
Petrobras would not apply to the realisation of oil and oil products. In this respect it should be 
noted that, under the new law, the functions of the national department of oil products should be 
delegated to the national oil agency. A board composed of one Director General, four directors 
and a lawyer leads the work of the national Petroleum Agency. The President of Brazil appoints 
the members of the agency once the Federal Senate has approved them. The terms of office of 
the members of the Agency last for four years. The law defines the restrictions with regard to the 
persons to be appointed as the members of the agency's board.   

4. Petrobras, the Brazilian state oil company, provides the National Petroleum Agency with 
information and data related to the exploration and production of oil and gas that it obtained prior 
to the enactment of the new law. This information and data is regarded as a part of oil resources 
that shall be updated and maintained by the national oil agency. (This implies not only updating 
and maintenance, but also the creation of a common information bank. In this context it may be 
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noted that the biggest and most famous information bank in the world is that created by the 
Norwegian oil directorate). 

5. The National Oil Agency sets the criteria according to which it shall pay Petrobras if other 
interested persons use this information and data (Undoubtedly this provision is very interesting).  

6. Petrobras keeps its right to blocs where it produced oil and gas at the moment of the law’s 
entering into force. On blocs where Petrobras had discovered oil as a result of exploration work, or 
had invested (or attracted investment) for the purpose of conducting exploration work at the 
moment of the law’s entering into force, it could continue its activity for a period of 3 years. If it 
discovers oil, it could continue further activities related to oil exploration. On blocs where 
Petrobras had conducted only seismic works, it was obliged within 3 months beginning from the 
publication of the law to provide the national oil agency with a program on oil exploration 
concerning information and data covering knowledge and experience of the exploration and 
production works of Petrobras and financial abilities to continue the work. If all these conditions 
are fulfilled the national oil agency would sign the concession agreement with Petrobras. A tender 
would be announced for other blocs where oil had not been discovered. 

7. The provisions of this law would have no influence on third parties’ rights which derive from the 
agreements already signed with Petrobras, neither would they have any influence on Petrobras or 
its subsidised companies. 

8. The law one-sidedly stresses that Petrobras must conduct its activities on the basis of free 
competition with other companies under market conditions.  

9. The Federal government of Brazil maintains control over the activity of Petrobras by controlling at 
least 50% of the shares plus one controlling vote in the administration of Petrobras.  

10. Petrobras is authorised to negotiate its retained rights to blocs. 
 
It is interesting, that despite the transfer of Petrobras’s rights and obligations to the national oil agency, 
over a hundred foreign and local companies expressed their will to co-operate with Petrobras. With 
regard to the adoption of the law, the biggest oil company "Shell" has declared that it is going to make 
investments in the oil fields of Brazil totalling 1,5 billion USD over 5 years. However it has declared, 
that it will refrain from any investments until the national oil agency has issued regulations and has 
finalised the form of concession agreement, and until final tax rates have been fixed on the oil projects 
to be implemented. To my mind, the Georgian legislator should become active in this regard and in 
relation to the implementation of Georgian legislation. 
 
In the opinion of international observers of the oil business, international oil companies prefer to have 
close co-operation rather than competition with Petrobras, as the company has enormous experience 
and property. For instance the American company Arco would like to return to Brazil, and has joined 
the stream of international oil companies who have taken a positive view of the opening-up of Brazil’s 
oil industry. The representative of Arco declared that Arco might invest 1 billion USD in the Brazilian 
oil.  
 
IV. CONCLUSION 
 
This short analysis of the international oil industry's legal regulation surely cannot provide the legal 
magnitude in this field. Therefore it also intends to stimulate research into the vast history of relations 
between oil producing countries, national oil companies and foreign oil companies. Such research 
could help apply this experience to the Georgian oil industry.  
 
Attracting foreign capital to the oil and gas industry is a key issue for Georgia. However, there seems 
to be only one solution: foreign oil companies must undertake to attract capital to the oil sector, to train 
and employ local staff, to bring advanced equipment and technology to Georgia, and to participate in 
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the development of local infrastructure in co-operation with local manufacturers. For its part the 
Georgian government must undertake to guarantee political stability and a transparent legislative 
framework.  
 
To further improve and develop the above relations and the co-operation with foreign oil companies 
and governmental structures, an Institute of Oil should be established in Georgia and play a key role 
comparable to that which already exists in all countries that have significant oil and gas sectors. 
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SIGNIFICANCE OF THE UNCITRAL MODEL LAW FOR THE 

DEVELOPMENT OF INTERNATIONAL COMMERCIAL ARBITRATION 
 
 
 

I. INTRODUCTION 
 
Private arbitration has developed recently as a key element of international economic relations and is 
closely linked to the growth of transnational trade. Globalisation of financial markets, the integration of 
developing countries into the international trade system, and huge foreign investment flows and 
privatisation programmes all stimulate the establishment of a new international economic system.  
 
Appropriate legal instruments and warrants are necessary for the expansion of these economic 
relations and have to be developed simultaneously. Practice shows that national legal systems are not 
always able to keep up with the pace of economic innovation. The reasons are found in the traditions 
and other particularities of national legislation, or sometimes even in their inflexibility.  
 
For these reasons international commercial arbitration has become a catalyst of international trade 
and economic relations. It reduces the risks related to transnational commerce, treats equally parties 
from all legal systems, reduces uncertainties arising from a limited understanding and monitoring of 
other countries’ legislation and judicial systems, and provides fast and efficient mechanisms for 
dispute resolution.  These benefits encourage foreign investors, large corporations and manufacturers 
to invest even in countries, whose legal systems, in particular the rule of law, are in the process of 
establishment and that have not yet reached the standards of the industrialised countries. 
 
Recognising the importance of international commercial arbitration for the further progress in the field 
of international trade and economic relations the international community has made many efforts 
towards the development of legal basis for the arbitration system. One of the most successful results 
of this long working process is undoubtedly the Model Law on International Commercial Arbitration 
elaborated by the United Nations Commission on International Trade Law (UNCITRAL). This model 
legal act has become the cornerstone of the latest reforms in the national arbitration legislations and is 
widely accepted by various jurisdictions. 
 
II. DEVELOPMENT AND UNIFICATION PROCESS OF INTERNATIONAL COMMERCIAL 

ARBITRATION LAW  
 
The process of unification and harmonisation1 in the field of international commercial arbitration 
started intensively after the First World War, after some earlier attempts in the 19th century.2 The 1923 

                                                        
*  Giorgi Tskrialashvili is Deputy Legal Team Leader of GEPLAC. 
1  I. Nestor provides a comprehensive description of these developments in “Problems concerning the Application and 

Interpretation of existing multilateral Conventions on international commercial Arbitration and related Matters”, elaborated on 
the request of United Nations Commission for International Trade Law, A/CN.9/64.  

2  Montevideo Agreement (1889), Rules for the Execution of Foreign Judgements (1883), Rules of Procedure for International 
Arbitration (1885), the Model Treaty for the Execution of Foreign Judgements (1899), etc. 
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Geneva Protocol on Model Arbitration Clauses and the 1927 Geneva Convention on Enforcement of 
Foreign Arbitral Awards are considered as the first major steps towards an effective international 
framework for commercial arbitration. The Geneva Protocol was adopted on the initiative of the 
League of Nations and was the first multilateral treaty of a general character to affect successfully 
what had been considered the exclusive domain of national legislation. It has considerably advanced 
international recognition of arbitration agreements. Every state contracting to the Protocol agreed to 
recognise the validity of an arbitration agreement between the parties that were subject to the 
jurisdiction of different contracting states. However, each contracting state reserved the right to limit 
the obligation of recognition to contracts that it considered “commercial” under its national law. The 
Geneva Protocol did not establish similar obligations regarding the arbitral awards made in another 
state. It left the matter of enforcement of foreign arbitral awards to the law of the state where 
enforcement was sought. This type of limited objective of this multilateral treaty made it clear that an 
international convention was needed to deal with the recognition and enforcement of foreign arbitral 
awards. 
 
In October 1925, the Hague Conference on Private International Law prepared a draft resolution 
containing rules on the recognition and enforcement of foreign arbitral awards. Later, the Council of 
the International Chamber of Commerce invited the League of Nations to study the matter. The 
League responded quickly to this initiative and after detailed analysis the Committee of Experts 
presented a draft convention to the Assembly. The Geneva Convention for the Execution of Foreign 
Arbitral Awards was approved on 26th of September 1927 and opened for signature. The Convention 
expanded the enforceability of arbitration awards rendered pursuant to arbitration agreements subject 
to the Geneva Protocol. It did so by requiring the enforcement of such awards within any contracting 
state.  
 
The Geneva Protocol and Convention were major early steps towards an effective international 
framework for commercial arbitration. Nevertheless, in substantive terms, both agreements were 
subject to significant limitations on their scope, and the Convention was not widely ratified. More 
important, because of an apparent dearth of international commercial arbitrations at the time, neither 
agreement received much practical application or had much practical effect.3 
 
The successor of the Geneva Protocol and the Geneva Convention was the United Nations 
Convention on Recognition and Enforcement of Foreign Arbitral Awards.4 Often referred to as the 
"New York Convention", this treaty is by far the most significant contemporary international agreement 
relating to commercial arbitration. 
 
In 1953, the International Chamber of Commerce proposed to draft an international convention that 
would overcome the main defect of the Geneva treaties – namely that the only awards that were 
enforceable were those strictly in accordance with the procedures laid down in the law of the country 
where the arbitration occurred and, as such, only national awards. The United Nations Economic and 
Social Council, which considered the matter, entrusted the task of drafting a new international 
instrument to an ad hoc committee. The group came to the conclusion that it would be preferable to 
establish a new convention that would go further than the 1927 Geneva Convention and still maintain 
generally recognised principles of justice and respect the sovereignty of states. The draft prepared by 
the group was discussed at a conference that took place in New York in summer 1958. As a general 
strategy, the conference decided to replace  the Geneva treaties of  1923  and  1927 with a  new  legal  

                                                        
3  See G. B. Born, International Commercial Arbitration in the United States – Commentary & Materials, Deventer, Boston, 

1994, p. 17. 
4  Done at New York, 10th of June 1958; entered into force, 7th of June 1959. United Nations, Treaty Series, vol. 330, p. 38, 

No. 4739 (1959);  
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regime providing for the recognition and enforcement of arbitration agreements and awards. Its 
immediate aim was to overcome the shortcomings and limitations of the Geneva treaties and to 
provide uniform, fair, and effective international standards capable of practical application.5  
 
The Convention is nowadays considered as the most important convention in the field of arbitration 
and the cornerstone of current international commercial arbitration.6 It is expressive of the international 
policy favouring arbitration and reflects the concern that the winning party in an arbitration proceeding 
should not have insuperable obstacles when seeking recognition and enforcement of the award 
abroad. 
 
The 1961 European Convention on International Commercial Arbitration7 was elaborated by the 
Economic Commission for Europe of the United Nations (ECE). The convention particularly focused 
on east-west trade and economic relations. The general purpose of the convention was to promote the 
development of European trade by removing some of the difficulties that impede efficient organisation 
and operation of international commercial arbitration on relations between parties from different 
European countries. In 1962, seven European States signed the Agreement related to the application 
of the European Convention on International Commercial Arbitration,8 which replaces some of the 
provisions of the Convention.  
 
Another multilateral treaty in the field of arbitration is the Convention on the Settlement of Investment 
Disputes between States and Nationals of other States9 that was opened for signature in Washington 
on 18th  of March 1965. The “Washington Convention” is designated to facilitate the settlement of a 
limited range of investment disputes that the parties specially agreed to submit to the special body - 
the International Centre for the Settlement of Investment Disputes (ICSID), that was established under 
the auspices of the World Bank by this Convention. Only Contracting States to the Convention (or their 
designated State enterprises) and investors of Contracting States with investment disputes may avail 
themselves of ICSID conciliation or arbitration that are administered according to its own rules and 
enforcement mechanisms. It should be mentioned that the ICSID does not arbitrate itself. Its function 
is to maintain panels of arbitrators and conciliators and to provide facilities therefor. ICSID awards are 
“self-executing” and do not rely on any other international treaty.  
 
In 1978, the ICSID Administrative Council authorised the creation of an additional facility, which 
enabled the Centre to administer disputes where only one of the parties is a Contracting State and 
promulgated rules to govern such cases. Today, nearly 100 countries from all geographical regions of 
the world have ratified the ICSID convention, but relatively few cases have been brought under it. 
 
In addition to the above and some other multilateral agreements10, numerous arbitration rules have 
been elaborated, including but not limited to the Copenhagen Rules, Amsterdam Rules, ECE Rules, 
UNCITRAL rules, etc. 
 
Parallel to this process the International Commercial Arbitration Centres,  such as the London Court of  

                                                        
5  See H. Smit, V. Pechota, International Arbitration Treaties, London, 1997, p. 34. 
6  A. van den Berg, The New York Convention of 1958, Deventer, Boston, 1981. 
7  Done at Geneva, 21st of April 1961; entered into force, 1st of January 1964; United Nations Treaty Series, vol. 484, p. 364, 

No. 7041 (1963-1964). 
8  Done at Paris, 17th of December 1962; entered into force, 25th of January 1965; United Nations, Treaty Series, vol. 523, p. 

94, No. 7555 (1965), signed by Austria, Belgium, Denmark, France, the Federal Republic of Germany, Italy and 
Luxembourg. 

9  Entered into force 14th of October 1966, UNTS, Vol. 575 (1966), p. 159. 
10  1966 European Convention providing a Uniform Law on Arbitration, 1975 Inter-American Convention on International 

Commercial Arbitration, etc. 
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International Arbitration (LCIA)11, the International Arbitration Court of the International Chamber of 
Commerce (ICC)12, the American Arbitration Association (AAA),13 the Arbitration Institute of the 
Stockholm Chamber of Commerce (SCC)14 and many others have been established.15 
 
III. UNCITRAL MODEL LAW ON INTERNATIONAL COMMERCIAL ARBITRATION 
 
1. United Nations Commission on International Trade Law 
 
A leading effort towards harmonisation in the field of international commercial arbitration is the Model 
Law on International Commercial Arbitration that has been elaborated by the United Nations 
Commission on International Trade Law. The Commission met first in 1968 and was backed by a 
Resolution16 of the UN’s General Assembly. Its main aim was to facilitate the progressive 
harmonisation and unification of the law of international trade by preparing or promoting the adoption 
of new multilateral conventions and model laws (also called uniform laws). 
 
The Commission is composed of thirty-six member States elected by the General Assembly. 
Membership is structured so as to be representative of the world’s various geographic regions and its 
principal economic and legal systems. Members of the Commission are elected for terms of six years, 
the terms of half the members expiring every three years. The regional distribution of the Commission, 
as determined by the General Assembly of the United Nations, is: Africa – 9, Asia – 7, Eastern Europe 
– 5, Latin America – 6, Western European Countries, United States, Canada, New Zealand and 
Australia – 9. UNCITRAL is, however, hospitable to participation, as observers, by other interested UN 
member States, as well as by international organisations. Observers are permitted to participate in 
discussion at sessions of the Commission and its working groups to the same extent as members, 
except that they have no right to vote. This exception has little practical effect, however, since one of 
the characteristics of UNCITRAL is its practice of reaching decisions by consensus, without the need 
for formal voting. The Secretariat of UNCITRAL is the International Trade Law Branch of the United 
Nations Office of Legal Affairs set up in 1979 in Vienna, Austria.  
 
UNCITRAL generally holds annual sessions that last from two to four weeks. For the realisation of 
projects such as the preparation of the Model Law, the initial task is usually entrusted to a Working 
Group so that sessions of experts who have a particular interest in the topic can be held more often, 
and drafting can be done in a less formal atmosphere. The Working Groups report on their progress at 
the annual sessions of the Commission, and present their completed work to the Commission for 
detailed review; a process that often result in some significant revision. Once a text is approved by the 

                                                        
11   LCIA was established in 1892 as the London Chamber of Arbitration formed by the Corporation of the City of London. In 

1903 it was renamed the London Court of Arbitration. In 1975, it adopted its current name to reflect its virtually exclusive 
international caseload. The LCIA is now a limited non-profit corporation sponsored by the Corporation of the City of London, 
London Chamber of Arbitration and the Chartered Institute of Arbitrators.  

12  The International Chamber of Commerce was established in 1919 and its International Court of Arbitration (ICC Court) was 
founded in 1923. The ICC is well known worldwide for its involvement in international commercial matters and arbitration 
and is a profit-oriented institution. The ICC and the ICC Court are chartered under French law. It has centres that specialise 
in international business law, maritime matters, the environment, technical expertise and counterfeiting intelligence. ICC has 
established National Committees in around 60 countries. National Committees are usually chambers of commerce or 
associations representing private business interests in their countries. 

13 AAA is a non-profit organisation founded in 1926. It maintains 36 branch offices throughout the United States, which 
administer arbitrations, provide information and conduct seminars. The branch offices also maintain regional panels of 
“neutrals” (arbitrators, mediators, etc.) with expertise in various fields. 

14  SCC was founded in 1917 primarily to administer domestic arbitrations. Later the number of international cases involving 
private and governmental parties increased. It is known for its handling of East-West cases.  

15  Further recognised centres are the International Arbitral Centre of the Federal Economic Chamber in Vienna (1975), Cairo 
Regional Arbitration Centre (1978), Hong Kong International Arbitration Centre (1985), Kuala Lumpur Centre for Arbitration 
(1978), Japan Commercial Arbitration Association (1953). 

16  Resolution 2205 (XXI) from 17th December 1966. 
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Commission it is submitted to the General Assembly, which takes action after receiving a report from 
its Sixth Committee - the General Assembly’s legal committee.  
 
During its 33 years of work, the Commission has developed number of important international legal 
acts, such as for instance the Convention on the Limitation Period in the International Sale of Goods 
(New York, 1974)17, the United Nations Convention on Contracts for the International Sale of Goods 
(Vienna, 1980)18, the UNCITRAL Model Law on Procurement of Goods, Construction and Services 
(1994)19, the UNCITRAL Model Law on International Credit Transfers (1992)20, the UNCITRAL Model 
Law on Electronic Commerce21, the UNCITRAL Model Law on Cross-Border Insolvency22.  
 
International Commercial Arbitration was included as one of the priorities in the Commission's 
workplan.23 Recognising the value of arbitration and its importance in the context of international trade 
law, UNCITRAL has undertaken a number of significant projects in this field. In 1976, it completed the 
UNCITRAL Arbitration Rules,24 which provide a comprehensive set of procedural rules upon which 
parties may agree for the conduct of arbitral proceedings arising out of their commercial relationship. 
These rules are widely used in ad hoc arbitrations as well as administered arbitrations. Later the 
Commission also issued recommendations to assist arbitral tribunals and other interested bodies with 
regard to arbitrations under the UNCITRAL Arbitration Rules.  
 
The UNCITRAL Conciliation Rules came four years later.25 These not only establish flexible modern 
procedures to assist parties in settling disagreements but also integrate those procedures with a 
potential arbitration of the dispute, if conciliation fails to resolve the problem.  
 

                                                        
17  This Convention establishes uniform rules governing the period of time within which legal proceedings arising from an 

international sales contract must be commenced. It has been amended by a Protocol adopted in 1980 when the United 
Nations Sales Convention was adopted. Both the original Convention and the Convention as amended entered into force on 
1st August 1988. 

18  This Convention establishes a comprehensive code of legal rules governing the formation of contracts for the international 
sale of goods, the obligations of the buyer and seller, remedies for breach of contract and other aspects of the contract. The 
Convention entered into force on 1st January 1988. 

19  The UNCITRAL Model Law, adopted by the Commission in 1994, is designed to assist States in reforming and modernizing 
their laws on procurement procedures. The Model Law contains procedures aimed at achieving the objectives of 
competition, transparency, fairness and objectivity in the procurement process, and thereby increasing economy and 
efficiency in procurement. In order to assist executive branches of governments, parliaments and legislatures using the 
Model Law, the Commission has produced a Guide to Enactment of the UNCITRAL Model Law on Procurement of Goods, 
Construction and Services.  

20  The Model Law, adopted in 1992, deals with operations beginning with an instruction by an originator to a bank to place at 
the disposal of a beneficiary a specified amount of money. It covers such matters as the obligations of a sender of the 
instruction and of a receiving bank, time of payment of a receiving bank and liability of a bank to its sender or to the 
originator when the transfer is delayed or other error occurs. 

21  The Model Law, adopted in 1996, is intended to facilitate the use of modern means of communications and storage of 
information, such as electronic data interchange (EDI), electronic mail and telecopy, with or without the use of such support 
as the Internet. It is based on the establishment of a functional equivalent for paper-based concepts such as "writing", 
"signature" and "original". By providing standards by which the legal value of electronic messages can be assessed, the 
Model Law should play a significant role in enhancing the use of paperless communication. In addition to general norms, the 
Model Law also contains rules for electronic commerce in specific areas, such as carriage of goods. With a view to assisting 
executive branches of Governments, legislative bodies and courts in enacting and interpreting the Model Law, the 
Commission has produced a Guide to Enactment of the UNCITRAL Model Law on Electronic Commerce. 

22  The purpose of the Model Law, adopted in 1997, is to promote modern and fair legislation for cases where the insolvent 
debtor has assets in more than one State. The text deals with conditions under which the person administering a foreign 
insolvency proceeding has access to the courts of the State that has enacted the Model Law, determines conditions for 
recognition of a foreign insolvency proceeding and for granting relief to the representative of such foreign proceeding, 
permits courts and insolvency administrators from different countries to cooperate more effectively, and contains provisions 
on co-ordination of insolvency proceedings that take place concurrently in different States. A guide to enactment 
(A/CN.9/442) was published with a view to assisting Governments in preparing legislation based on the Model Law. 

23  See Suy, Achievements of the United Nations Commission on International Trade Law, Int. Law. 15 (1981), pp. 139-147. 
24  UN Sales No. E.77.V.6. For more information See K. Rauh, Die Schieds- und Schlichtordnungen der UNCITRAL, Koln, 

Berlin, Munchen, 1983. 
25  UN Sales No. E.81.V.6. For more information See K. Rauh, Die Schieds- und Schlichtordnungen der UNCITRAL, Koln, 

Berlin, Munchen, 1983. 
 



UNCITRAL MODEL LAW  ON INTERNATIONAL COMMERCIAL ARBITRATION 

GEORGIAN LAW REVIEW - FIRST AND SECOND QUARTERS 1999 43

Although the Convention on the Recognition and Enforcement of Foreign Arbitral Awards was 
prepared by the United Nations prior to the existence of UNCITRAL, promotion of the Convention has 
always been an integral part of Commission’s programme of work. Its resolutions and educational 
programmes calling attention to the importance of the New York Convention have been an influential 
factor in achieving adherence to the Convention by more than seventy States, while its research 
studies of the application and interpretation of the Convention have helped to increase its 
effectiveness. UNCITRAL’s work in developing the Model Law was thus a logical step forward in an 
area in which it had already made substantial contributions.  
 
2. History of Drafting the Model Law 
 
The idea of preparing the Model Law on International Commercial Arbitration goes back to the 1958 
Diplomatic Conference of the UN, which adopted the New York Convention.  
 
The initiative came from the Asian-African Legal Consultative Committee (AALCC). In 1977, the 
secretariat of UNCITRAL analysed the issue together with AALCC and other interested parties. As a 
result, the secretariat organised a consultative meeting in Paris in September 1978 with participation 
of AACLL, members of the International Council for Commercial Arbitration (ICCA), and the Arbitration 
Commission of the International Chamber of Commerce. The participants of this meeting came to the 
unanimous decision that the most effective way to improve the efficiency of international commercial 
arbitration would be the preparation of a new Model Law by UNCITRAL.26 The Secretariat also 
submitted an extensive report on the interpretation and application of the New York Convention.27 The 
Commission generally agreed that while there was no need to revise the New York Convention or 
adopt a new protocol to it, as suggested by AALCC, it would be advisable to prepare a model 
arbitration law to assist States in reforming and modernising their laws. The Commission decided that 
the draft should be restricted to international commercial arbitration and should not attempt to deal 
with domestic arbitration regimes; it was to incorporate also the principles of the 1958 New York 
Convention and the UNCITRAL Arbitration Rules.  
 
One of the principal issues that the Commission had to decide was whether the unification and 
harmonisation of arbitration law should be accomplished by means of the model law or a convention. 
A convention is a multilateral agreement that normally becomes part of country’s law after being 
ratified by the latter. A model law, on the other hand, becomes an integral part of the State’s legislation 
when it is enacted by the national legislature or adopted according to other legal procedures. The 
decision of the Commission to elaborate a model law was based on practical considerations. Under 
existing UN procedures, in the case of adopting a convention, it would have been necessary to 
convene a diplomatic conference of all UN member States. This would have been an expensive and 
time-consuming procedure. Additionally, it requires years to achieve the ratification of the convention 
by the signatories. In contrast, a model law is available to guide national legislators as soon as the 
Commission adopts its text. Moreover, national arbitration law is often included in the Procedural 
Codes, thus the uncomplicated introduction of the model legal act into the pieces of legislation and its 
adoption to the particularities of the latter has crucial importance. In this sense, a multilateral 
convention is very inflexible and can be only varied by means of attaching reservations and in this 
respect the model law has many more advantages. 
  

                                                        
26  See 1979 Commission Report, A/34/17. 
27  Compare Secretariat Study on the New York Convention, A/CN.9/168 (20.04.1979). 
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After preparatory work by the Secretariat28, the Commission, at its 1981 session, had to discuss a 
Secretariat report reviewing possible features of a model law on international commercial arbitration.29 
After considering this report, the Commission decided to proceed with the preparation of a Model Law, 
to entrust the task to its existing Working Group on International Contract Practices, and to request the 
Secretariat to prepare background studies and draft texts to assist the Working Group.  
 
The first session of the Working Group was held in February 1982.30 At this stage it consisted of 15 
member States of the Commission. The great deal of interest in the project among other states can be 
seen from the fact that the very first session was attended by observers from around 30 States and 
numerous international organisations. This level of interest continued and indeed increased during the 
working process. Because of this, the Commission made a decision in 1983 to enlarge the Working 
Group and include all 36 member States.31 After 5 working sessions the final draft was adopted by the 
Working Group in 1984, after a drafting committee had reviewed corresponding versions in the six 
languages of the Commission.  
 
Then UNCITRAL requested the Secretary General of the United Nations to transmit the draft text of 
the Model Law to all governments within the UN system and to interested organisations. The 
Secretariat analysed all the comments and proposals which were received. In addition, in May 1984, 
ICCA organised a special meeting in Lausanne that was dedicated to the discussion of the draft Model 
Law. A broad range of interested parties and numerous experts participated in this meeting.  
 
Finally, the Commission met in Vienna, in June 1985, in order to review the final draft provided by the 
Working Group. Representatives from 62 States and 18 international organisations participated as 
members and observers. On 21st of June 1985 UNCITRAL adopted a final text of the Model Law,32 
that was adopted by the United Nations on 11th of December 1985 as a recommendation to the states 
that they take account of it when changing existing or enacting new legislation dealing with 
international commercial arbitration.33 
 
3. Objectives and Legal Character of the Model Law 
 
The main goal of the Model Law is to contribute to the development of harmonious international 
economic relations through the establishment of a unified legal framework for the fair and efficient 
settlement of disputes arising in international commercial relations. For this purpose, the Law aims to: 
 
� facilitate the improvement and harmonisation of national laws in the field of international 

commercial arbitration; 
� guarantee freedom of parties;  
� ensure the efficient functioning and fairness of the arbitral process; 
� limit the scope of judicial control over the arbitration; and 
� clarify some issues that have created difficulties in the context of the interpretation of the 1958 

New York Convention and similar legal instruments, etc. 
 
Although the Model Law had been conceived for international commercial arbitration, the possibility of 
its  application  also  to  national  arbitration  was recognised  from  the  very  beginning.  As Prof. 
Sanders writes in an essay on the Model Law “already when UNCITRAL discussed its future work it 
                                                        
28  General Assembly Resolution 35/51 (04.12.1980). 
29  First Secretariat Note, A/CN.9.207 (14.05.1981). 
30  See First Working Group report, A/CN.9/216 (23.03.1982). 
31  1983 Commission Report, A/38/17. 
32  UN-Doc. A/40/17. 
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was agreed that if a Model Law for international commercial arbitration were to be presented for use 
by States in their arbitration legislation, “this would … not prevent States … from adopting the model 
law provisions also for domestic arbitrations”.34 The same idea was expressed by the Secretary 
General of the United Nations stating: “However any state is free to take the model law, whether 
immediately or at a later stage, as a model for legislation on domestic arbitration and, thus, avoid a 
dichotomy within its arbitration law”.35 Indeed, if two regimes apply, one for international arbitration and 
the other for domestic arbitration, questions may arise as to which of the two applies. Therefore we 
are dealing with two different approaches – the “monistic” (when a State extends the application of the 
law elaborated on the basis of the Model Law also on the domestic arbitration) and “dualistic” (when 
two different arbitration regimes are regulated by two separate legislative acts).  
 
36 articles of the Model Law deal comprehensively with the issues that arise in national courts in 
connection with arbitration. Among other things, the law contains provisions concerning the 
enforcement of arbitration agreements, appointment of and challenges to arbitrators, jurisdiction of 
arbitrators, provisional measures, conduct of arbitration proceedings, applicable law, awards, 
recognition and enforcement, and setting aside of awards, etc. The Model Law represents a significant 
further step, beyond the New York Convention, towards the development of a stable and predictable 
international legal framework for commercial arbitration. The reasons for the success of the Model Law 
are its characteristics that make it attractive for national legislatures. Prof. Klaus Peter Berger 
describes these features as follows: 
 
� The Model Law is intended to provide a highly sophisticated framework for the conduct of 

international arbitral proceedings. 
� The Model may be adopted by domestic legislatures with a minimum degree of adaptation to the 

particularities of the respective legal system since the drafters refrained from regulating in the 
Model law subject-matters that would interfere with the general procedural or substantive law of 
the adopting state. 

� The Model Law provides for a maximum degree of party autonomy. 
� The Model Law contains only a minimum number of mandatory provisions. 
� The Model Law provides for only a minimum degree of judicial intervention.36 
 
Moreover, reforming the existing legislation or enacting a new law that conforms to the Model Law 
would mean, that the arbitration legislation of the state will be understandable to foreign interested 
parties and will consequently build the basis for making the country a favourable place for arbitration.  
 
Nevertheless, it must be mentioned that the Model Law should not be considered as a universal 
arbitration code. In the first place, it applies only to international commercial arbitration. This fact 
reflects the proposition, which is now treated as axiomatic in some legal systems, that international 
commercial arbitration possesses a quite different character, and is properly subjected to quite 
different rules, from ordinary domestic arbitration. Further, even in the field of international commercial 
arbitration there are some areas and issues which the Model Law leaves untouched. For instance, the 
definition of arbitration; the interpretation of arbitration agreements; the powers, duties and liabilities of 
the arbitrator; prescription by lapse of time; costs; interest; capacity; multi-party proceedings; 
discharge; nullity or avoidance of the contract to arbitrate; etc. This indicates that there is still some 

                                                                                                                                                                             
33  UN-Doc. A/RES/40/72. 
34  Commission Report of 15 August 1979, Guide to the Model Law, p. 40. 
35  Analytical Commentary 25 March 1985, Guide to Model Law pp. 71-72. 
36  K. P. Berger, Drafting History and Principal Features of the New German Arbitration Law in: Das neue Recht der 

Schiedsgerichtsbarkeit, Koln, 1998, p. 39. 
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space for the improvement of some aspects of the Model Law by the States, which intend to reform 
the existing or adopt their arbitration legislation on its basis.  

 
4. The Reception of the Model Law  
 
Since 1985 many new arbitration laws have been adopted throughout the world. In all these new 
pieces of legislation the strong influence of the model law can be observed. Some states decided to 
reform their arbitration legislation by making it compliant with the norms, principles, structure and 
terminology of the Model Law. Others decided to adopt it directly. To this group belong: Canada,37 
Cyprus38, Bulgaria39, Nigeria40, Australia41, Hong Kong42, Scotland43, Peru44, the Russian Federation45, 
Mexico46, Egypt47, Ukraine48 and others. Eight States of the United States of America – California, 
Ohio, Oregon, Texas, Connecticut, Florida, Georgia and North Carolina – have also enacted the 
Model Law. 
 
a. The English Example 
 
Somehow different ways of reforming arbitration legislation were chosen by countries that have strong 
traditions and substantial experience with international arbitrations. One of these countries is Great 
Britain. The question whether the Model Law was appropriate for adoption in England was put to the 
Departmental Advisory Committee on Arbitration Law, which rejected calls for the adoption of the 
Model Law and instead recommended that there should be a new Arbitration Act, incorporating the 
best features of existing law, but redrafted in more user-friendly terms. The reasons for the partial 
rejection of the UNCITRAL Model law were several: a) the Model Law, being so different from 
established principles of English law, would cause a good deal of short-term dislocation in the English 
arbitration market; and b) the Model Law was designated primarily for those jurisdictions with little or 
nothing in the way of developed principles of arbitration law, whereas England, in this respect, 
possessed a mature, tried-and-tested system. The Committee’s ultimate conclusion was that there 
was an urgent need for fresh legislation enacting the principles of the most favourable aspects of the 
Model Law and thereby rendering English law more accessible to the international arbitration 
community, but primarily having the purpose of clarifying and modernising the existing English law.  
Nevertheless, many experts admit that the Arbitration Act 1996 has a “philosophical affinity to the 
UNCITRAL Model Arbitration Law, even where the latter’s language is missing from the new Act”49 
and that the Arbitration Act 1996, which entered into force on 31st January, 1997, moves English Law 
far closer to the UNCITRAL Model Law than had originally been proposed by the Departmental 
Advisory Committee.50  
 

                                                        
37  Federal Commercial Arbitration Act came into force on 10th of August 1986. Canadian provinces and territories soon 

followed and adopted the Model Law as well. 
38  International Commercial Arbitration Law was adopted on 29th of May 1987. 
39  Law on International Commercial Arbitration, adopted on 5th of August 1988. 
40  Arbitration and Conciliation Decree 1988, 14th of March 1988. 
41  International Arbitration Amendment Act 1989, adopted on 15th of May 1989 incorporating the Model Law into the 

International Arbitration Act 1974. 
42  Arbitration Ordinance (amendment), 6th of  April 1990. 
43 Law Reform Act 1990, in force since 1st of  January 1991. 
44  General Arbitration Law, in force since 11th of  December 1992. 
45  Law of the Russian Federation on International Commercial Arbitration, enacted 7th of July 1993. 
46  Decree dated 22nd of  July 1993 introducing the amendments and additional provisions to the Commercial Code and the 

Federal Civil Procedure Code. 
47  Law on Arbitration in Civil and Commercial Matters, in force since 22nd of  May 1994. 
48  Law on International Commercial Arbitration, adopted on 24th of  February 1994. 
49 See H. Smith; V. Pechota, National Arbitration Laws, United Kingdom, London, 1997, U.K,  A-2. 
50  See R. Merkin, Arbitration Act 1996 – An Annotated Guide, London, New York, Hong Kong, 1996, p. 7. 
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The new Arbitration Act largely replaces the Arbitration Acts of 1950, 1975 and 1979. It introduces an 
identical regime for domestic and international arbitration, but retains specific rules governing the 
recognition and enforcement of foreign awards. The provisions of the Act are divided into non-
mandatory and mandatory that can not be excluded by agreement of the parties. 
 
 b.  The German Example 
 
Things developed otherwise in Germany, where discussions of the needs to reform arbitration law had 
started long ago. German Arbitration law has always been contained in the German Civil Procedure 
Code and some of the articles of which contained therein date back to 30th January 1877. Despite its 
extremely liberal character, the age of this law alone constituted a severe disadvantage for Germany 
in the worldwide legislative competition for international arbitrations. Besides, Germany’s law on 
arbitration was regulated only in a very general manner and many issues were left to the decision of 
the courts. This meant that foreign practitioners who were not familiar with German procedural law and 
arbitration legislation were not able to get a full picture without being proficient in German.51 
 
As a result, Germany for a long time has been considered as a very unfavourable place for 
international arbitrations and has been avoided. Experts have been talking extensively on the major 
contrast between the role of the country in international trade and the small number of international 
arbitrations taking place in Germany. Prof. Klaus Peter Berger refers to the words of Prof. Sandrock in 
his essay on the new era in international economic arbitration in Germany: “Though it is an elephant in 
international trade, the Federal Republic of Germany surpassingly is only a dwarf in international 
arbitration. German enterprises are certainly not less litigious, adversarial, antagonistic and 
disputatious than their counterparts in other countries. Their share in international arbitration is 
substantial and presumably corresponds to their share in international trade. Yet, international 
arbitration proceedings very rarely take place in the Federal Republic”.52 Presumably the same was 
meant by the UNCITRAL Working Group when it said, that “the Model Law will doubtless be of use to 
a considerable number of industrialised countries whose legislation is antiquated in this area and has 
become an obstacle by the practices of modern international commercial arbitration (Federal Republic 
of Germany)”.53 
 
The first steps towards modernisation of German arbitration legislation were made in 1986, when the 
Parliament, while implementing the Rome Convention on the Law Applicable to Contractual 
Obligations through the adoption of the new German law on private international law, introduced some 
changes and amendments to the Civil Procedure Code (the “small” arbitration reform of 1986). But as 
experts state, “unfortunately, this reform was only rudimentary. It left the law as it was and changed 
only a few sections to remove some flaws in the old law that had been complained about for a long 
time in German legal doctrine”.54 
 
In 1989, the German Institute for Arbitration raised the issue of necessity for reforms in the field of 
German arbitration legislation and presented a modified version of the UNCITRAL Model Law followed 
by a comprehensive analysis of the appropriateness of its adoption.55 The results were encouraging, 
since the Model Law was not regarded as being in conflict with German substantive and procedural 
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52  Sandrock, International Arbitration in the Federal Republic of Germany: A hitherto missed Opportunity, American Review of 

International Arbitration 1990, 49. 
53  UN Doc. A/CN.9/263, (19.03.1985).  
54  K. P. Berger, Drafting History and Principal Features of the New German Arbitration Law Law in: Das neue Recht der 

Schiedsgerichtsbarkeit, Koln, 1998, p. 42. 
 



UNCITRAL MODEL LAW  ON INTERNATIONAL COMMERCIAL ARBITRATION 

GEORGIAN LAW REVIEW - FIRST AND SECOND QUARTERS 1999 48 

law. This report was important, because it changed the course of the following reform discussions into 
one principal direction: Germany should adopt the Model Law. 
 
In October 1991, the Federal Ministry of Justice appointed the Working Group that was assigned to 
prepare the proposals for reforming the German arbitration legislation on the basis of the UNCITRAL 
Model Law. The task was “to develop proposals, how the reform of German arbitration law could be 
effected, paying particular attention to the UNCITRAL Model Law. These considerations should 
include both international and domestic arbitration”.56 Thus, Germany took the decision in favour of the 
monistic approach and regulation of both national and international arbitration procedures within one 
single legal act. 
 
The working process was conducted in close co-operation with practitioners, scientists and the 
judiciary. In 1994, the Draft was presented to the general public and on 13th of December 1997, the 
German Parliament enacted the new arbitration law, that, like the previous regulation, was included in 
the Civil Procedure Code as a tenth Book. The law entered into force on 1st of January 1998. 
 
IV. CURRENT SITUATION IN GEORGIA IN THE FIELD OF ARBITRATION 
 
After the restoration of the independence of Georgia in 1991, the following development took place in 
the field of commercial arbitration law: On 23rd of April 1991 the Supreme Council adopted the Law 
"On the Arbitration Court in the Republic of Georgia", that kept the single system of bodies of 
arbitration courts. Its composition included: the Supreme Arbitration Court of the Republic of Georgia, 
Arbitration courts of the Abkhaz and Adjar Autonomous Republics and of the City of Tbilisi. Under the 
Law, the Supreme Arbitration Court was the highest arbitration court of the country, which directed all 
arbitration courts' activities in the Republic of Georgia. This law and therefore the state arbitration 
system were abolished by the Organic Law of Georgia of 13th of June  1997 "On Common Courts". In 
accordance with Article 87 of this Law, after 15th of October 1997 Georgian arbitration courts no longer 
admitted cases in proceedings. If the hearing of a case had been initiated before that date, such 
cases, under the procedural legislation, were transferred to the Supreme Court of Georgia for 
distribution among the common courts. 
 
On 17th of April 1997 the Parliament of Georgia adopted the Law "On Private Arbitration", which 
undoubtedly was a progressive step. Detailed analysis of the law shows that it reveals the principles 
and provisions of the UNCITRAL model law. However, there is still a need for revisions with regard to 
some more or less serious shortcomings. This concerns in particular the following issues: 
 
The scope of application of the law is limited to national law, meaning that this law can not be 
regarded as the legal instrument, which will enable Georgia to meet the international requirements and 
standards of the international private arbitration community. According to the law, the competent state 
body for arbitration procedures is the regional (city) court, on which jurisdictional territory the 
arbitration is conducted. Additionally, only general reference is made to the cases in which the court 
may intervene in the activity of the competent arbitration court. Even though such a resolution of the 
issue was done in the legislative acts of other countries, in order to guarantee full independence of 
arbitration, it would probably be better to define explicitly the functions and competence of common 
courts in a country like Georgia, which has limited experience and a short tradition in this field. 
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Georgian law does not regulate the issue of defining the competence of arbitration courts and thus it is 
not clear which body is competent in determining the jurisdiction of an arbitration tribunal. After all, this 
so-called principle of "competence-competence" is a necessary feature of modern international 
arbitration law.  
 
According to Georgian law, the arbitration court is not entitled to carry out provisional measures, which 
is also to be considered as a major deficiency of the law.  
 
Article 31 of the Law provides that, if parties do not agree, the arbitration award shall be made within 
one month from the day of the beginning of arbitration. If the arbitration award is not made in this 
period, the arbitration tribunal shall resign. In such case, the parties are obliged to appoint new 
members of the arbitration tribunal within 10 days. If the new composition of the tribunal does not 
issue an award within a one-month period, the arbitration agreement shall be deemed void. According 
to practical experience, a period of one month is unrealistic; generally the preparation of an award 
takes more time. However the consequence of a delay is harsh, in such cases the parties not only 
have to restart arbitration, but there is also a probability for total annulment of their arbitration 
agreement.  
 
And yet, as the most disputed part of the Georgian law on private arbitration are the provisions dealing 
with the execution of the arbitration award which do not meet the requirements of the execution of 
international arbitration awards. The enforcement procedure is quite specific. Article 44 of the Law 
stipulates that the regional (city) court is authorised to suspend the execution of the claimed arbitration 
award if it may cause irreparable damage to the party. Such an approach essentially contradicts the 
basic principles of international private arbitration and impedes the efficiency of the arbitration system 
in general.  
 
Partly because of the these deficiencies of the existing legislation a new draft law "On Private 
Arbitration" has been prepared in the Ministry of Justice of Georgia with the assistance of foreign 
experts. This draft law meets the standards of modern international commercial arbitration and is in 
compliance with the UNCITRAL Model Law. Accordingly, in Georgia both national and international 
arbitration regimes will be regulated by one legal act.  
 
V. CONCLUSION 
 
Against the background of expanded commercial relations with other countries and the integration of 
the country into the international economic commonwealth, the development of attractive conditions 
and hospitable climate for international arbitration through the introduction of relevant legislation in 
Georgia should be regarded as one of the priorities for continuing legal reforms in the country. 
 
On the one hand Georgian legislator should take into account existing trends and the recent 
experiences of different countries, most of which have reformed their arbitration legislation on the 
basis of the UNCITRAL Model Law and on the other the appropriateness of the Model Law  for the 
Georgian legal system and exiting conditions should be considered. Undoubtedly, the attractiveness of  
any model legal act and the reasonableness of its adoption in a particular jurisdiction depend on 
different circumstances. In this case the main characteristic is to what extent arbitration legislation and 
practice are developed in the country. In this respect states may be categorised in four groups: 
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1. countries with an incomplete legal system or a lack of practice in the field of arbitration, which 
have much to gain from the adoption of the Model Law; 

2. countries with an already reasonably up-to-date body of arbitration law but that is not applied in 
practice and for which the adoption of the Model Law will likewise be beneficial; 

3. countries with an outdated or inaccessible body of arbitration law which need to update their 
arbitration law; and 

4. countries with an up-to-date body of arbitration law, and with a significant volume of arbitration 
cases over a sufficient period to have permitted the growth of an expertise in putting their own law 
into practice, thus lacking the need for the enactment of a pre-formulated Model Law.57 

 
A realistic assessment would classify Georgia as belonging to the first or the second group. Thus the 
adoption of the Model Law would be a logical step for the country if it were willing to accept the 
challenge of becoming in the future one of the favourable places for arbitration within the region.  
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OBLIGATORY THIRD PARTY INSURANCE OF VEHICLE OWNERS** 
 
 

 
Establishment and development of the insurance market in Georgia has required the introduction of 
new types of insurance and their appropriate legal regulation. With respect to this, particular attention 
is drawn to the obligatory third party insurance of vehicle owners. On June 27, 1997 the Law “On 
obligatory third Party Insurance of Vehicle Owners" was adopted. For the first time this Law has 
introduced an obligatory third party insurance. Later on, after the enactment of the Civil Code of 
Georgia (November 25, 1997), specific Articles 839-843 were dedicated to the subject of voluntary 
third party insurance. 
 
The Law “On obligatory third Party Insurance of Vehicle Owners" regulates public legal relations that 
arise with respect to obligatory third party insurance of vehicle owners. The aim of introducing 
mandatory third party insurance is twofold. On the one hand, the aim is to free the owner of a vehicle 
from property liabilities that lay on him/her for causing damage to a third person (victim) as a result of 
vehicle use. On the other hand, the aim is to provide compensation for damage caused to the third 
person, the insurance providing a reliable guarantee for protection of property, life and health of the 
victim. Under Article 3, Par. 1 of this Law the owner of the vehicle is bound to provide a third party 
liability insurance for every vehicle in his/her possession. 
 
The obligation to provide third party insurance of the given type is fortified as well by Article 6, Par. 2 
of the Law, under which the traffic police shall not let the vehicle undergo technical examination if the 
owner of the vehicle has not obtained the appropriate insurance policy. Thus this specific norm 
guarantees that a third party insurance will be obtained by all owners of vehicles. If the appropriate 
insurance policy cannot be presented to the police agency, the vehicle will not be allowed to undergo 
technical examination.  
 
The legal safeguard with respect to third party insurance is given in Article 21 of the Law, which 
provides that the owners of those vehicles which are not insured for third party liability shall be subject 
to administrative court proceedings. According to Article 119, Par. 1, of the Georgian Code of 
Administrative Offences, the driver of a vehicle, who has not obtained third party insurance policy shall 
be fined with the amount of 5 to 10 Georgian Lari*** (GEL). In its third Paragraph the Article stipulates 
that, if a person not possessing an insurance policy, damages a vehicle, load, road, building, or other 
kinds of property, he/she shall be fined with the amount of 30 to 35 GEL or deprived of the driver's 
license for 3 to 6 months.  
 
The obligatory third party insurance can be acquired by any natural or legal entity, that lawfully 
possesses the vehicle on the basis of proprietary rights, or of a power of attorney. If a person 
possesses several vehicles, in accordance with Article 3 of the Law, he/she shall obtain a third party 
insurance for every vehicle in his/her possession. The obligation for third party insurance is also 
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applied to state bodies the vehicles of which are registered by traffic police and are subject to 
technical examination. Owners of vehicles temporarily (by transit) within the territory of Georgia shall 
also be required to insure their vehicles for third party liability. 
 
The insurer may be an insurance company that according to the Law "On Entrepreneurs" is 
established under certain organisational legal forms. Although the relevant kind of insurance is of 
public legal character, it shall be exercised according to private law, but needing for such activity 
special permission (a license) from the state.  
 
The license is issued by the Head of the Georgian State Insurance Supervisory Service on the basis 
of the "Rules of Licensing of Insurance Activities on the Territory of Georgia", approved on August 25, 
1997. According to Article 16 of these Rules, for carrying out third party insurance activity the 
insurance company shall possess an authorised capital of at least 500.000 GEL, thereof at least 80% 
in cash. Ordinance No. 36 of October 2, 1998 “On the Head of the Georgian State Insurance 
Supervisory Service”, stipulates that operating insurance companies shall have an authorised capital 
in the minimum amount of 125.000 GEL for the given type of insurance activities. By January 1, 1999, 
in order to receive a license, the insurer shall have a minimum authorised capital of 250.000 GEL. As 
of February 15, 1999, the minimum authorised capital amounts to 375.000 GEL. Although insurance 
companies in Georgia are founded according to the requirements of the Law “On Entrepreneurs”, 
which in general requires an authorised capital of at least 2.000 GEL for registration of a limited 
liability insurance company and requires an authorised capital of at least 15.000 GEL for the 
establishment of a joint-stock company (Articles 45.1 and 51.1 of the Law “On Entrepreneurs”), 
additionally, the State considers it necessary to require a higher authorised capital for insurance 
companies, because licenses for insurance activities, as well as for banking activities, are to be issued 
only to those companies or associations with an appropriate capital stock.   
 
By the end of 1997, the licenses for companies issuing third party vehicle insurance were issued to 18 
insurance companies, by the end of 1998 to 25 companies and by February 15, 1999, to 15 insurance 
and 5 broker companies. Although the right to exercise insurance activities should only be given to 
companies with an authorised capital, covering the required minimum of 350.000 GEL in the 
authorised capital is difficult for entrepreneurial companies due to the present economical situation in 
Georgia. For that reason only eleven insurance companies (out of the total of all operating ones) 
currently exercise the relevant kind of insurance through re-insurance, having this right on the basis of 
the Article 53 of the Law “On Insurance” of June 26, 1997. For instance, the insurance company 
"Helios" has signed re-insurance contracts with the Russian insurance company "Ingosstrakh" and the 
German company "Munich Re"; the re-insurers of the insurance company "Aldagi" are the foreign 
insurance companies "Munich Re" and "Swiss Re". Besides in the field of re-insurance, foreign 
insurance companies participate as partners in the Georgian insurance market as well. In particular, 
the Georgian-German joint-stock insurance company "Imedi L International" is a partner of the trans-
national company "ESY Re". The British company "Riceman Insurance Investments" is the partner of 
the Georgian-British insurance company "AngloGeorgia". The National Energy Insurance Company is 
established with the participation of the foreign partner "Tugu Prathama". The foreign partners of the 
Georgian-British insurance company "Britain-Caucasus" are the British companies "Ricard Lasersh" 
and "Group Trvancor". Although joint entrepreneurial activities are permitted by present Georgian 
legislation, according to Article 7, Par. 4 of the Law “On Insurance”, participation of a foreign partner in 
the authorised capital of Georgian insurance and re-insurance companies shall not exceed 49 per cent 
in the authorised capital. However this limitation will be derogated as of the date of Georgia’s 
accession to the World Trade Organization. 
 



OBLIGATORY THIRD PARTY INSURANCE OF VEHICLE OWNERS 

GEORGIAN LAW REVIEW - FIRST AND SECOND QUARTERS 1999 53

Though there is a separate Law adopted on third party insurance of the vehicle owners and this Law 
regulates the relations between the insurer and the acquirer of the insurance, the insurance company 
concludes the insurance contract with every acquirer of insurance. The rights and duties of the parties, 
the amount of insurance premium, the amount of insurance sum, and the conditions for the 
indemnification are stipulated in these contracts. Insurance contracts are signed for a one-year period 
in the form of an insurance policy, indicating the technical details of the vehicle. Under Article 9 of the 
Law a person driving a vehicle shall at all times carry the documents that prove that it is properly 
insured. 
 
The contractual terms of this type of liability insurance are stipulated by the Law “On Insurance” as 
well as by relevant Articles of the Civil Code. According to Article 801 of the Civil Code, the rules of 
voluntary insurance are also applicable to mandatory insurance, unless contradicting the legislation on 
obligatory insurance. 
 
Owners of vehicles who hold a third party liability insurance under the obligatory system, have the 
right to sign a voluntary insurance contract additionally. The insurance companies "Aldagi", "Georgian 
State Insurance", "Imedi L" and "Anglo-Georgian" have elaborated analogous voluntary insurance 
contracts together with the contract of obligatory third party insurance in 1998. The obligatory as well 
as voluntary insurance (double insurance) of the same interest is permitted by Article 827 of the Civil 
Code, as well as by Article 49 of the Law “On Insurance”, but according to the terms of double 
insurance the insurer does not have the right to receive the amount exceeding the factual damage 
(Articles 827, 828 of the Civil Code; Article 49, Par. 2 of the Law “On Insurance”).  
 
The insurer is obliged to pay the insurance premium. Article 8 of the Law “On obligatory third Party 
Insurance of Vehicle Owners" stipulates that the insurance premium shall be paid annually and that 
the amount depends on the type of a vehicle and to its engine power. Article 8, Par. 1 of the Law 
stipulates that the insurer shall pay an annual premium in the following amounts:  
 
a) for motor cars with an engine power of 1200 cm3 - 15 GEL, of 1201-1800 cm3 - 20 GEL, of 1801-

2200 cm3 - 25 GEL, of 2.201-2500 cm3 - 30 GEL and if it is higher than 2.500 cm3 - 35 GEL. The 
owners of taxis and rented vehicles shall pay the double amount. 

b) for busses with 25 seats - 35 GEL, with more than 25 seats - 45 GEL, tramways and trolley buses 
pay 35 GEL. 

c) for trucks with a load capacity up to 2 tons - 45 GEL, up to 2 tons - 60 GEL, trucks with trailers - 55 
GEL, trailers - 10 GEL and motorcycle pay 10 GEL. 

 
By the end of 1998 the amount of premiums paid to the 25 insurance companies amounted to 
3.554.200 GEL. 
 
In cases where the acquirer of an insurance in the end of the year has no proper insurance covering, 
shall pay the open insurance premium together with the premium for the insurance contract signed for 
the following year. In cases where the acquirer of the insurance causes an accident requiring 
indemnification to be paid, the insurer has the right to increase the amount of the insurance premium 
when concluding the new insurance contract. If the insurer concluded the contract for a period of an 
incomplete year, he shall pay the insurance premium for every month in the amount of 1/8 of the 
annual tariff as stipulated by Article 8, Par. 6 of the Law. 
 
If the owner sells the vehicle within a year after the conclusion of the contract, he/she has the right to 
require the repayment of the insurance premium. Article 7 of the Law states, that in this case the 
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insurance premium is paid back to the seller in proportion to the remaining period at the latter’s 
request. In respect to the annual premium stipulated by Article 8 of the Law, the incomplete month is 
deemed to be a complete one. 
 
The insurer is obliged to pay the indemnification to the victim, in the case the indemnification is to be 
paid. An accident requiring payment of an indemnification shall be considered to have occurred if the 
owner of the vehicle, while using it, damages life, health or property of a third person.  
 
Article 2 of the Law regulates only the amount of the indemnification in the case of a damage caused 
to a victim’s life or health. Thus, the Law "On obligatory third Party Insurance of Vehicle Owners" 
stipulates only compensation of damages caused to third party’s life and health, but compensation of 
damages to property will be only guaranteed after the enactment of a law on changes and 
amendments to the existing Law, which is foreseen to be enacted December 31, 1999. 
 
Article 2 of the Law establishes fixed insurance values to be paid under various circumstances. In 
cases of the victim’s death the amount is 2.500 GEL. In cases where the victim suffers first category 
disablement, the amount is 2.500 GEL. In cases where the victim suffers second category 
disablement, the amount is 1.500 GEL. In cases where the victim suffers third category disablement, 
the amount is 750 GEL. In cases where the victim suffers heavy injuries the insurer indemnifies the 
victim 400 GEL; in cases where the injuries are not heavy, the amount is 100 GEL. Damages caused 
to the victim’s life and health is compensated in the form of a single payment by the insurance 
company, its amount governed by the gravity of the injury caused at the time of the traffic accident. If 
damage is caused to life and health of several citizens as a result of vehicle use by an owner, each of 
them will be indemnified by the insurance company according to the amounts stipulated by Article 2 of 
the Law (see Article 12). 
 
Under this Law there are numerous obligations to be fulfilled by the acquirer of the insurance and the 
victim, before the insurance company can pay the insurance indemnification. The owner’s obligation is 
stated in Article 18 of the Law under which, in case of an accident, (occurrence of the insurance case) 
the owner shall notify the insurer in writing not later than 7 days following the day of the accident (not 
counting holidays and days-off) and submit the appropriate documents certifying the time, place, 
reasons for and other circumstances of the damage.  
 
The victim has the right to submit a claim with regard to the third party insurance indemnification 
directly to the insurer being at the same time obliged to provide the insurer with information known to 
be essential with respect to damage caused, and with respect to damages and owner’s guilt. If the 
victim presents a claim for compensation of damages directly to the owner, the latter shall immediately 
notify the insurer of it. With respect to the insurance indemnification when it is claimed, Article 19 of 
the Law obliges medical institutions and other competent bodies to present to the insurer without delay 
all documents that might be required for the settlement of claims that relate to the indemnification of a 
third party insurance.  
 
The insurance company is obliged to compensate for damage caused to life and health of a victim 
whether or not he/she is entitled to such compensation under social security, social insurance or an 
individual insurance contract. In 1998 indemnifications in the amount of 112.200 GEL have been paid 
to victims of motor traffic accidents with third party insurance by the operating insurance companies. If 
the value of damage caused to the victim’s life and health exceeds the insurance value, as stipulated 
by Article 2 of the Law, the victim can file a suit to the court against the owner directly and claim 
compensation of that part of the damage not covered by insurance indemnification. 
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Article 10 of the Law frees the insurer from the obligation of paying the insurance indemnification to 
the victim in cases when the damage is caused by a deliberate act of the victim, or when the damage 
resulted from force majeure. The owner is also free to pay the third party insurance indemnification for 
damage caused to the victim in such circumstances. 
 
In all other cases the insurer shall compensate the damage caused, even if the damage is caused by 
a deliberate act of the acquirer of the insurance, for example when driving the vehicle in a state of 
alcoholic, or drug intoxication, or driving it without a valid driver’s license. When the damage is caused 
by the acquirer of the insurance in such cases, the insurer has the right to lay recourse action against 
the owner concerning the payments of compensation already made for such damage. The recourse 
action is laid also against persons who illegally possess the vehicle, as well as against the body 
responsible for the technical examination, if it is established that driving took place in violation of the 
rules of technical examination (Article 17 of the Law). 
 
Article 20 of the Law obliges the insurer to pay the victim the amount determined by the Law not later 
than two weeks following the moment of the receipt of all documents that prove the fact of the 
damage. In the case of unreasonable delay in payment of the indemnification, the insurer shall pay the 
victim an additional fine in the amount of 0,1% of the indemnification to be paid for each day delayed. 
The insurer is free from any obligation for the payment of an indemnification in cases where the 
damage has been caused during loading or unloading of goods on the territory of an enterprise, 
institution or organisation. In such case the victim will be indemnified in accordance with Article 999 of 
the Civil Code. 
 
Important legal warranties for the protection of life and health of the injured third person as a result of 
an accident are given in Article 22 of the Law. According to this Article, a fund to compensate victims 
of motor traffic accidents is established at the State Insurance Supervisory Service of Georgia. The 
indemnification is paid from this fund for the damage caused a) by an uninsured vehicle; b) by a non-
identified vehicle; c) by a stolen vehicle. The statute of this fund is approved by the Presidential 
Ordinance No. 210 of April 3, 1998. However, if the liable person is identified, the fund is entitled to lay 
recourse action for the paid amount against the direct commissioner of the accident, as well as against 
the body responsible for the technical examination, if the fact is proven that the vehicle was driven in 
violation of the rules relating to technical examination of the vehicle. Every insurance company 
exercising third party insurance of vehicle owners shall contribute to this State fund 10% of the total of 
all premiums paid by each acquirer of an insurance. Obligatory insurance includes court expenses as 
well and is covered by the terms of the policy that protect the insurer against the claims of victims. It is 
the responsibility of the Courts to review disputes raised between an insurance company and the 
acquirer of an insurance.  
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CONSTITUTIONAL JUSTICE AND POLITICS: 

THE EXAMPLE OF THE FEDERAL REPUBLIC OF GERMANY** 
 
 
 
The constitution is the fundamental legal act for the regulation of all social relations within a society 
and describes the guiding principles for the creation of a political community and the proper 
understanding of the essential tasks of a state. In addition, the constitution is the basis for the legal 
system within that state. Without a constitution a state cannot exist, since it is impossible to imagine a 
society and a state without fundamental legal rules. Thus, as a general principle, state law may be 
equated with constitutional law, and the science of state law with the science of constitutional law.1 
 
The fundamental law of a state regulates the solution of conflicts arising in a society and governs the 
process of forming a political unity within that society and the main directions of state activities. The 
constitution provides for the common principles of the legal regime, being a framework for social life 
based on well-structured and established principles.2 Consequently, any deviation from the 
constitution creates the necessary conditions for the development of legal disorder in a society, a 
phenomenon that is sadly not unfamiliar to Georgians at a time when their country is in a process of 
transition.  
 
We live in a post-communist state, in which the idea of non-interference on the part of ordinary citizens 
in the state’s activities had been inculcated into the public consciousness for decades. Hence the state 
and an individual were considered as belonging to different strata, and justice was an instrument of 
the state for the oppression of the individual. The maxim “The State serves the people and not the 
people the state” was forgotten. This undoubtedly resulted in the general alienation of public opinion 
from justice. Moreover, the neglect of justice by state officials came to be considered a natural and 
even, in certain cases, a necessary state of affairs.  
 
Naturally, difficulties of this kind cannot be overcome by means of a single legal act, and indeed the 
process of their eradication would take a considerably longer time. The newly adopted constitution, on 
the one hand, and the actual enforcement of the state mechanisms for its observance, on the other, 
may jointly foster this development.  
 
It is a generally acknowledged fact that the institution of constitutional control serves, above all, the 
observance of the supreme law of the country, and thus the state depends to a great extent on its 
efficient operation. However, the constitution, as the legal basis of the social system, may turn out to 
be partially or entirely ineffective if any state body or private individuals permanently violate its 
provisions. In this event, the non-constitutional action of the state body is of a general and overall 

                                                        
*  Gia Getsadze is Legal Referent at the National Security Council of Georgia, Department for Relations with the Law 

Enforcement Bodies. 
**  Translation from Georgian language by GEPLAC. 
1  Schunk; De Clerk, Allgemeines Staatsrecht und Staatsrecht des Bundes und der Lander, 1993, p. 38. 
2  G. Getsadze, Equality, The Georgian Times, No. 11, 24 May 1994. 
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nature; and - it is important to note - the results may be widespread, which will undoubtedly both 
weaken the fundamental functions of the state and establish a nihilistic attitude on the part of society. 
 
The Constitutional Court is an institution established according to a decision of state power, the 
primary task of which is to protect the supreme law of a state from its violation by the branches of state 
power itself. The great importance of the imposed tasks and the inadmissibility of their review by any 
state body increase the public responsibility of the judges of the Constitutional Court in the eyes of 
society.  
 

The introduction of the aforementioned constitutional control and its efficient operation require, first of 
all, the existence of a civil society in the country and the aspirations of state power and of citizens alike 
for constitutional life as a necessary precondition. For this purpose I undertake to attempt the 
introduction of a mechanism for constitutional protection based on the example of a country with 
considerable experience, namely Germany.  
 
High policy. This is, has been and always will be the problem of the Federal Constitutional Court of 
Germany. For decades, ever since the very moment of its foundation in 1951,3 the court has had to 
face the challenge of how honest people can make fair rulings that distinguish between politics and 
justice. This is also illustrated by the saying of the judges: “The job is job and beer is beer”. They have 
to distinguish politics from law just as they distinguish politics from science and law from ethics. 
However, it cannot be denied that law and politics go hand in hand with each other in Karlsruhe, 
where the Constitutional Court is located, although a rather ingenious way out has been found via the 
border that exists between politics and the policies of individual parties. The confrontation between law 
and politics — that is to say the function of the administration of justice and its political function — 
cannot be changed or overcome by the term “non-political law”.4 Sometimes politics plays a certain 
role in the court proceedings, and in particular during the voting of the judges, while party policy itself 
plays no such role. The judges are the supreme defenders of the constitution, and party politics have 
no place in their deliberations.  
 
The term “Supreme Defender of the Constitution”, which belongs to Karl Schmidt, originated in the so-
called Weimar period, in that a special legal procedure for the settlement of constitutional disputes 
existed. Namely the State Court of the German Reich, which was established at the Court of the 
German Reich and located in Leipzig was entitled to settle disputes arising between the German 
Lands, but it did not play an important role and had only limited competence. According to Karl 
Schmidt, it is impossible for the court to be a “Supreme Defender of the Constitution” in as much as in 
constitutional disputes politics prevails over law. The supreme defender of the Constitution was 
therefore only the President of the German Reich.  
 
A considerable amount of time has elapsed since that period. The Third Reich collapsed, and the 
understanding of this term changed over the years. After the fascist system of “justice”, the desire 
arose to create strong state legal guarantees, which neither the President of the Reich nor the 
Parliament of the Reich was, in the event, able to realise. There consequently emerged the need to 
establish a strong Constitutional Court. While preparing the Basic Law, each party in the Constitutional 
Assembly on Herrenchiemsee and in the Parliamentary Council supported this demand. The SPD 
(Social-Democratic Party) favoured this requirement more than the CDU (Christian-Democratic Party) 
did, but as far as the principle was concerned there was no disagreement between them. Thus the 
idea of the Constitutional Court was realised, acquiring more legal powers than any court other in the 

                                                        
3  U. West, Die zweite Krise, Die Zeit, No. 40, 29 September 1995. 
4  P. Haberle, Verfassungsgerichtsbarkeit, 1976, p. 1. 
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world. At that time, virtually nobody thought about the intensity of the "disruptive force" that might be 
caused by the political significance the court had acquired. Such an issue was certainly not given first 
priority during the preliminary discussions, and consequently in 1952 the CDU was taken by surprise 
when the dispute between the opposition and the Government on the question of re-armament was 
placed before the Constitutional Court for consideration.  
 
Even nowadays there are cases when rulings are made concerning a law or an act of a German 
Landtag that take account of their relationship to the Constitution and sometimes refer to political 
issues. These are invariably followed by a good deal of controversy.  
 
Is this a natural state of affairs?  
Is it right that judges should be able to repeal the laws adopted by Parliament?  
Is it not the obligation of a judge to apply laws?  
Does a judge have the right to place himself higher than Parliament and present himself as a super-
legislator?  
How can judges determine the validity of laws?  
Does it not mean that politics and Parliament are always closely interlinked and that there is thus 
grave danger of involving judges in political disputes?  
Why is the Parliament not authorised to review court rulings if they are in contradiction to the 
Constitution?  
 
These questions have been of great concern for the comprehension of law and morality for two 
centuries now, ever since the period when the first Constitutions appeared, in America in 1787 and in 
France in 1791. That gave birth to the principle that a legislator in the form of Parliament is prohibited, 
at least, from breaching basic rights conferred upon a person by nature through its acts and deviating 
from the fundamental provisions of the Constitution.  
 
What caused the establishment of the powerful Constitutional Court in the Federal Republic of 
Germany? It was the response of the authors of the Constitution to National-Socialism on a legal basis 
and to the defeat in the Constitutional field; and it was the guarantee that democratic order would be 
maintained in Germany and that human rights would not be trampled under the “brown” or “red” heel. 
It was a powerful bastion against the radical divergence into Right or Left. But the authors of the 
Constitution never thought that the Court would actually become obliged to adopt rulings against 
themselves. “We would not have dreamed about it”, declared Konrad Adenauer during the first big 
dispute at the Constitutional Court in 1952. The court had turned against him through cautious but at 
the same time quite definite rulings while he was implementing his re-armament. It was a constitutional 
conflict, but an ordinary conflict of a normal governmental coalition against a normal opposition. 
 
During the first elections of the Constitutional Court, judges of the CDU did not exercise vigilance. 
After the experience of the Weimar period they thought that the constitutional-legal issues of principle 
would be revealed in the relations of the Federation and the Lands. This fell within the competence of 
the Second Senate. Thus the CDU concentrated on the Second Senate, leaving, as it were, the First 
Senate to the SPD. But it soon turned out that the Second Senate had nothing to do while the First 
Senate was nearly always engaged in serious problems, especially during the dispute concerning re-
armament.  
 

The SPD had nominated seven judges to the First Senate, while the CDU had nominated only five; but 
the situation in the Second Senate was even more controversial, with a balance of 8:4 in favour of the 
CDU. This gave Konrad Adenauer grounds to speak about the “Red” and “Black” Senates, which was 
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of deep concern to him. This is often cited in modern legal literature and it is always stressed that he 
was in the wrong, since both Senates were politically neutral. This observation was of its period, 
however, and in the end it became quite obvious that Adenauer had been right all along. The courts 
were cautious and observant at the initial stage.  
 
The question whether re-armament was constitutional threw both the Opposition and the Government 
into a state of great agitation. The Social Democrats wanted this issue to be considered first of all by 
the “Red” Senate, while the Christian Democrats supported the second, “Black”, Senate. And Theodor 
Heuss, who was entangled with the interests of Adenauer and Dehler, wanted the issue to be 
considered by both Senates in concert, that is to say by the plenary session of the Constitutional 
Court, since it was believed that there at least the governing party would have the majority. But there 
was an absolutely remarkable and unexpected turn of events. The “Red” senate finally made the ruling 
in favour of the Christian Democrats while the “Black” senate ruled in favour of the Social Democrats. 
The ruling of the plenary session also went against the interests of the Government, which was 
extremely irritated by the decision. The Minister of Justice, Thomas Dehler, publicly declared that “the 
Constitutional Court has grossly derogated from the requirements of justice, which may result in a 
crisis”. The Government, which had believed that it could reach an absolute majority at the plenary 
session, was dumbfounded, and Adenauer ordered Dehler to revoke the claim. This he did, though not 
without considerable difficulty. The Constitutional Court then adopted the preliminary (temporary) 
ruling only and waited for the new elections in 1953, which Adenauer won by a wide margin, thus 
enabling him to make amendments and addenda to the Constitution with a two-thirds majority. It was 
not necessary for the Court to adopt the ruling in this respect. He could avoid political confrontation 
and delegate the adoption of the ruling to the electorate; but the electorate made its decision in favour 
of the German army. 
 
The crisis of 1952 had significant consequences, and Adenauer and Dehler started a long and 
persistent fight to change the majority. This they did partly in secret, though mainly overtly, and with 
some considerable success. Opposed to the CDU, the German Parliament decided to reduce the 
number of judges in each Senate from twelve to eight members. Four members of the CDU were 
“crossed out in red”, and the correlation was no longer in favour of the SPD at 7:5 but in favour of the 
CDU at 5:3. The CDU managed to attain the correlation 5:3 in the Second Senate as well. After the 
preliminary agreement Adolf Arndt, the leader of the SPD in the negotiations, published an article 
called “Shadows about Karlsruhe”, which was the first time the public became aware of this 
agreement. Before the elections of the judges by the German Federal Council and German 
Parliament, the parties started “bargaining” about the candidates. The negotiations were necessary 
since, in accordance with the law, the judges have to be elected by a two-thirds majority. Thus none of 
the parties could make a sole decision about who would become a judge of the Constitutional Court, 
and a consensus was therefore required. 
 
The crisis of 1952 had one more consequence, in that the judges discovered how much they were 
esteemed. They were still attached to the Ministry of Justice, which also controlled the disposition of 
the Court’s budget. After the debates with the Government on the ideas of Thomas Dehler about the 
Constitutional Court, only one thing could be expected. For this and other reasons, the judges 
intensified their fight for independence, which they had already started some time ago. They refused 
to budge from the position that they were a body independent of the Government. As a symbol of their 
uniqueness, they wanted to wear robes different from those of Federal judges. They established the 
“Robe Committee” and invited along the chief costumier from the Munich theatre with a thick “sample” 
book. This contained many beautiful clothes, but they were determined to choose the best, namely the 
robe of the judges of the Supreme Court of Florence during the 15th and 16th centuries. And so it 
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came about that the red robe with white cuffs made its debut. Apart from the new robe, the judges of 
the Constitutional Court achieved a new status on the basis of the law and with the support of experts 
from both parties after a number of discussions and debates on German constitutional law. Their new 
status meant that they received their own budget, not one that was allocated by the Minister of Justice. 
They also received higher wages than those received by Federal judges. At the present time, the 
salary of the Chairman of the Court is equal to that of Federal Ministers, while the salaries of the other 
judges are equal to those of the Chairmen of Federal Courts.  
 
This background gave birth to the Federal Constitutional Court’s “Great Epoch” of the 1950s, during 
which it produced a large number of rulings, resulting in an increase in public respect. Three important 
rulings made between 1958 and 1959 may be cited: “Luth's Ruling”, “Pharmacy Ruling” and the 
“Ruling of the Father's Rights”.  
 
“Luth's Ruling” of 1958 concerned the right of expressing an opinion. Erich Luth, who at the time was 
the Director of the Hamburg Senate, called for a boycott of the films of Nazi film-director Veit Harlan. 
The movie rental service lodged a claim before Hamburg Land Court against Erich Luth, and the 
General Court met the claim of the claimant. The Federal Constitutional Court annulled the ruling of 
the General Court.5  
 
In 1958 the “Pharmacy Ruling” terminated the State’s right to open pharmacies. In compliance with the 
Law “On Pharmacies”, it was admissible to open only one pharmacy in each inhabited area, 
proportionate to the density of population. On the basis of an individual’s claim, the Constitutional 
Court ruled that this provision of the Law was against the freedom to choose the profession.6 
 
The Ruling on a “Father's Rights” concerned women's right to equality. In 1957 the German 
Parliament adopted a Law that concerned the provision of the Constitution of 1949, in accordance with 
which men and women should have been equal with each other in the sight of the law. But the CDU 
maintained patriarchal-legal views. In accordance with the Law the father and the mother had to make 
a joint decision on bringing up the child. If they failed to agree, the vote of the father should prevail. 
And then Erna Scheffler took the floor. She was the only female judge and at the same time a “friend” 
of the SPD. She promulgated a ruling in the First Senate, which proved that this Law was against the 
Constitution.7  
 
Thus for forty years the judges exercised great influence on the social life of the Federal Republic of 
Germany. Throughout this time, the Constitution has been not only the political framework but also the 
basis of public order. We can now speak about a system of values, which is based not only on human 
rights but also on other constitutional principles, such as the principle of rule-of-law and the 
requirements of a social state. 
 
The Federal Constitutional Court has avoided major politics since the crisis of 1952, when Adenauer 
won the dispute about re-armament. There was one slightly unfortunate occasion in 1959 regarding a 
father's legal right to equality, and later a rather more serious one when, in 1961, Adenauer wanted to 
establish governmental television as a counterbalance to the ARD, the General Broadcasting 
Company of Germany, which was continually criticising him. Social Democrats moved from the courts 
in Hamburg and Hessen to Karlsruhe and demanded that this should be forbidden. “Karlsruhe” 

                                                        
5  Decisions of the Federal German Constitutional Court (BVerfGE) (Luth ruling), Vol. 7, 1958, p. 198. 
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consented to the opposition.8 The next day the Chancellor made a public statement through the press: 
“Yesterday the cabinet met and decided that the ruling of the Constitutional Court was incorrect”.  
 
The CDU’s majority (5:3) remained unchanged until 1971. Basically it was a fair arrangement in as 
much as it corresponded to the distribution of votes in the German Federal Council and the German 
Parliament. But the state of affairs had changed after Willi Brandt won the elections, and it was 
therefore agreed to improve the position of the SPD and to offer one judge to the Party of the Free 
Democrats of Germany (FDP). At the present time there are four judges in the First Senate nominated 
by the SPD, three judges nominated by the CDU, and one by the FDP. The situation in the Second 
Senate is different, with 5:3 in favour of the CDU. Nevertheless, we cannot speak about “Red” and 
“Black” senates, since the judges do not act accordingly. For instance:  
 
Ernst-Wolfgang Bockenforde, born in 1930, Professor of State law in Heidelberg, Bielefeld, and since 
1977 in Freiburg; well conversant in his field, the author of many remarkable works, a former member 
of the SPD. In 1983 he was elected as a judge of the Second Senate, being nominated by his party. 
But in 1993, together with the judges nominated by CDU, he voted in favour of the ruling on “abortion”, 
and two years later he voted against in the “Markus Wolf” ruling. 
 
Johann-Friedrich Henschel, born in 1931, was first a judge in Hannover, and then a barrister, a former 
member of the FDP. In 1983 he was elected as a Constitutional Court judge, being nominated by his 
party. He voted for the sensational “Crucifix” ruling together with the judges nominated by the SPD, 
resulting in much indignation from the “right” and approval from the “left”. In 1989 he acted 
controversially. This time he supported his “CDU” colleagues in a case that was by no means trivial. 
The ruling concerned the property rights of landlords of apartments. Much approval from the “right” 
and great indignation from the “left”. 9 
 
Roman Herzog also used to change sides, as it were, rather frequently. The CDU and the Frankfurter 
Allgemeine Zeitung criticised him quite often when in 1985 he voted in the “Brokdorf” ruling together 
with the “SPD” judges.10 When, after one year, the matter concerned the freedom of demonstrations, 
he was on the “right side” again.  
 
At the same time, the Court as a whole still maintained a conservative-liberal direction. The judges 
gave a ruling against Konrad Adenauer only once, but they ruled more frequently against Willi Brandt 
and Helmut Schmidt. The policy of reforms of the Social-Liberals has been hindered for a second time. 
When Helmut Kohl came into office with a Liberal-Conservative coalition, a totally new course started 
for the Courts. Apart from this, the political majorities in both Senates have been basically changed. 
Once against the Government, for instance during the discussion of the “Law on Census” of the 
Population and the decision-making process in respect to the demonstrations in Brokdorf. Once in its 
favour, for instance, while adopting the second ruling on the abortion and Maastricht. But three rulings 
against the Government within one year: “Soldiers are murderers”, “Markus Wolf”, “Crucifix”? This was 
just too much and resulted in the Constitutional Court’s finding itself in a situation similar to that of 
1952.  
 
Severe criticism is not a new thing. It is admissible even when we have to deal with the Federal 
Constitutional Court. After all, every constitutional body carries a public responsibility. It can adopt 
rulings  on  the  acts  of  the  Government  and  Parliament and it is authorised to adopt rulings  on  the  
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9  U. Wesel, Die zweite Krise, Die Zeit, No 40, 29 September 1995. 
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General Court’s rulings as well. This is indisputable. Even the SPD is already qualified in this, although 
they are more cautious with regard to the Courts than the Conservatives, who always consider 
themselves as the natural guardians of State Power.  
 
When Helmut Kohl used to declare, like Konrad Adenauer, that the “crucifix” ruling was a mistake, it 
was his right to do so. When the critics called for a strike and the Government of Bavaria supported 
them, not only by means of the new Law on Schools, which did not remotely conform with the Court 
ruling, but also by the march during the demonstration against the Federal Constitutional Court in 
Munich under the leadership of Edmund Stoiber, the limit which the rule-of-law state creates for its 
constitutional body was overcome, because in this case the Prime Minister of the Land was among 
them as well.  
 
In fact the Federal Constitutional Court has declared, on the basis of an individual claim, that Article 
13, Point 1 of the Decision of the Ministry of Education of Bavaria is non-constitutional and has 
revoked it. This was the Point in accordance with which the cross or crucifix was to be displayed in 
every classroom of every public school in Bavaria.11  
 
Three years ago much agitation was caused by the fact that a Chamber of the First Senate, consisting 
of three judges, had revoked the ruling of the Supreme Court of Dusseldorf. It had sentenced an 
opponent of general military service, who had fixed Tucholsky's citation “Soldiers are murderers” on 
his car. “No public encouragement is admissible”, declared the three judges. Of course every soldier 
had thought about this problem at some time — and not only the soldiers but also the German Army 
as an institution. But the Land Court had thought about it in a different light and ruled against the right 
to freely express such an opinion. The Minister of Defence, Volker Ruhe, spoke out about the scandal. 
A general from Hannover said that equating a soldier with a killer is the same as equating the 
Constitutional Court with the Nazi People’s Court. The German Parliament protested as well.  
 
In practice, nobody actually speaks about politics in the Court, though it is kept in mind, and during 
discussions it is argued in legal terms. It is a common unwritten principle that a judge who openly 
speaks about politics cannot be a judge. According to the judges themselves, it is only lawyers by 
outlook who talk about politics. In any case a comprehension from the legal point of view might be not 
decisive, but is always necessary. It gives the opportunity for avoiding political chaos and indubitably 
provides the way to success, because everything is placed within a sufficiently solid framework.  
 
Even nowadays the Constitutional Court is often criticised and its judges are often called “politicians in 
the coat of justice”. But this is wrong. First of all we should take into consideration that the 
constitutional law is political law by its nature, i.e. its object is to regulate mainly the issues of political 
importance. Thus, as soon as a doubt arises about the constitutionality of some particular law, which 
is the subject matter of the dispute between the political powers, or when constitutional bodies argue 
about competencies, such a legal dispute falls automatically within the political dimension. This does 
not remotely imply, of course, that a judge should adopt a ruling that is pleasing to one particular party. 
The political colouring of a legal dispute has nothing to do with making a proper and fair ruling. 
 

Criticism of the Constitutional Court for being “politicians in the coat of justice” refers at the same time 
to Constitutional justice as such, which gives priority to political values due to the allegedly 
comprehensive scope of interpretation.  
 

                                                        
11  Neue Juristische Wochenschrift (NJW), 1995, No. 38, p. 2477.  
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It should be stressed that law and politics are interlinked by numerous ties. Moreover, according to 
Professor Jorn Ipsen, “law is the goal, result, framework and scope of politics”.12 Through this citation 
Ipsen provides us with the definition of justice from the political point of view. Naturally, one of the 
fundamental goals of every politician is to transform politics into law by means of legal acts. 
Proceeding from this approach, it is really impossible to separate political processes from legal 
provisions embodied in normative acts. Thus, we should not consider law and politics as values in 
conflict with one another but as opposite poles of one social concept.  
 
While studying the nature of rulings made by the Constitutional Courts, Theodor Maunz unintentionally 
takes an approach to rulings similar to Jorn Ipsen. In his opinion, the theorists and practitioners of law 
have different ideas about the concept and nature of constitutional justice, though it is possible to 
reduce these rulings to two fundamental categories. The first one considers Constitutional Court 
rulings as “real” Court Acts, and the second one as a political ruling in the form of a Court Act. 
However, these approaches do not fully reflect the diversity and variety of opinions about 
Constitutional Court rulings but merely single out the two different directions.  
 
According to the first opinion, the Court makes use of the Constitution, while the second considers that 
it is above the Constitution. In compliance with the first opinion, the Constitutional Court bounds the 
branches of state power by means of the law, while according to the second opinion it is a proprietor 
of state power, being above the other branches of State Power.13 Theoretically, it would be possible to 
develop these contradictions further, but in practice these two functions are combined.  
 
Peter Haberle also fails to avoid the dilemma of politics and justice in constitutional proceedings. In his 
opinion there is nothing tragic in the criticism of constitutional justice. On the contrary, if we trace back 
the critical considerations of scientists, politicians and various strata of society in regard to the 
Constitutional Courts, we become more and more convinced that the Constitutional Court has become 
a constituent part of the general public legal conscience of citizens. Accordingly, the stereotypical 
critical slogan that “constitutional justice has again interfered in politics at its own discretion” is mainly 
bandied about by those who consider themselves as the defeated party.14 
 
The pros and cons expressed with regard to particular rulings of the Constitutional Court are an 
altogether encouraging sign. “The open Society of the Interpreters of the Constitution” delegates to 
each citizen the right to criticise every branch of state power, including the courts, provided that critics 
comply with the reasonable limits of ethics.15 
 
 

 

                                                        
12  J. Ipsen, Staatsrecht, 1996 p. 245. 
13  Th. Maunz, Deutsches Staatsrecht, 1959, p. 603. 
14  P. Haberle, Verfassungsgerichtsbarkeit zwischen Politik und Rechtswissenschaft, 1980, p. 59. 
15  P. Haberle, Die offene Gesellschaft der Verfassungsinterpreten, Juristen-Zeitung (JZ), 1975, p. 297.  
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SEVERAL PROBLEMS AND ISSUES OF SOVEREIGNTY** 
 
 
 
Sovereignty has been described and defined by many authors. As a consequence a variety of 
concepts developed: State sovereignty, public sovereignty, national sovereignty, juridical sovereignty, 
political sovereignty, legal sovereignty, economic sovereignty, class sovereignty. The meaning of each 
is different and each represents a single side of a many-folded issue. 
 
The present state of Georgian jurisprudence requires a clearer orientation - not only with respect to 
questions related to sovereignty, but in general. We should think not only of single legal trends 
dominating, but also of throwing away the Marxist-Leninist ideological foundations and giving back 
Georgian jurisprudence the shape of a science and not of an ideology. From this point of view we think 
it correct to return to its roots, which are based on the so-called “Classical School”, and to use them as 
the basis for adopting modern legal views. 
 
Critics of the “Classical School” blame its proponents for making the concepts too legal. But we think 
that the merit of the “Classical School” is that it doesn’t require us to define legal concepts using 
terminology that has too much of a sociological or ideological character. Thanks to the Classical 
School, jurisprudence has started to assume the status of an independent science and has been 
liberated from inappropriate additions from other sciences. The beginnings of the “Classical School” lie 
in Kelsen’s so-called “Pure Theory of Law” and in the resulting creation of a whole school in this 
direction. In jurisprudence there is quite a strong tendency towards legal sociology that performs 
sociologisation of jurisprudence, which is contrary to Kelsen’s “Pure Theory of Law”. Sociological and 
ideological additions to jurisprudence tend to give it the character of a form of political science. 
 
We think that both streams are two extreme sides of the solution to legal problems, though Kelsen’s 
“Pure Theory of Law” deserves attention and even respect from the point of view of giving a truly legal, 
juridical basis to categories of jurisprudence. Thus, a combination of the “Classical School” and 
“Kelsen’s School” is the benchmark towards which Georgian legal thinking should be directed. 
 
Bearing in mind the reservations indicated above, let us go back to the problem of sovereignty. The 
definition of sovereignty that all authors share is that of a “derivable” notion: derived from all those 
basic categories of sovereignty upon which separate authors build their studies. The State and the law 
are such categories. In our opinion we should start our research in the maze of theoretical problems of 
sovereignty, adopting the approach of the “Classical School”. According to this school, the State is a 
juridical person, a community of people living according to a single legislation - a corporation in the 
shape of a juridical organism. This is in contrast to the more widespread view of law, which is that it 
consists of compulsory norms that are protected and recognised by the State. 
 

                                                        
*  Valerian Khaburdzania is Head of the Security Affairs Service in the National Security Counci of Georgia. 
**  Translation from Georgian language by GEPLAC.  
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“The prevalent definition of law”, says Jhering a proponent of the “Classical School”, is that “the law is 
a unity of compulsory norms being in force in a State. I think this definition is absolutely correct”. He 
also states that, “the State is the only source of law”. 
 
Some legal theorists define law as the “protection of interests”, or as an “order of freedom”, an “order 
of peace”, an “order of the world”, etc. They also point out directly or assume implicitly that order to be 
originated  from a State, and that the application of law protects the State. As Prof. Petrazhitskij notes, 
the paradigm that “law is protection of interests” could be reformulated as “law is the protection of 
interests through compulsory norms resulting from a State”.1 
 
We have noted Prof. Petrazhitskij’s views: he is considered to be the founder of the so-called 
“Psychological Theory of Law”. Unlike the “Classical School” he sees the concept of law as originating 
from a human being’s feelings and sees events as having an imperative-attributive character. He 
thinks it interesting to highlight the paradoxes in the theories, categories and definitions of the 
Classical School’s proponents. He thinks that one of the most important logical mistakes in the 
Classical School’s definition of the State is the fact that all these concepts contain a definitio per idem. 
This means that some X (as an example) is defined by means of reference to the same X. Thus a 
State, as a juridically organised society, is defined only as the existence of juridical norms in a 
complex system, and vice versa. 
 
“In the definition of law there is hidden an infinite logical circulus, which is not difficult to discover 
through examining the juridical character of a norm on the basis of a given formula”, points out Prof. 
Petrazhitskij. “The formula is: a legal norm is a norm recognised by a State – this formula can be 
changed into the following transformed formula: A legal norm (X) is only a norm that is recognised by 
a State in a manner which is already prescribed by law (X), the latter created by legally established 
bodies”.2 Despite the relationship between the terms of law and State, we always put X as defined by 
X when applying this procedure. 
 
His opinion about the so-called paradoxes of the compulsory law theory is also interesting where he 
sees a definitio per idem as well. He considers that the legal norm (X) can only be the norm, which in 
the case of its application envisages the application of another compulsory norm (X1). This norm (X1) 
is a legal norm if there is a subsequent norm (X2), which in the case of the realisation of the first norm 
(X1) envisages the application of compulsory norms: thus the argument is cyclical. 
 
Finally Prof. Petrazhitskij offers the so-called “Theory of the General Will”. He thinks that in order to 
clarify whether a “given general will” is a legal norm or not, the following question must be considered. 
Firstly, is it stated by a person or persons having the authority or right of legislation (X) to express the 
“general will” in a given State? Secondly, is this will expressed (in a manner described by X-law) in the 
form of a definite legal stipulation by law (X)? Without this definite legal conformity, a law has no 
authority to express the “general will”. That is why we must know the State law of a given State. This 
illustrates that closed circles of definition exist in some cases.3 
 
Let us temporarily leave aside the “paradoxes”, accepting without criticism the major categories of 
State and law defined by the “Classical Juridical School”, and define sovereignty accordingly. The 
meaning of sovereignty implies two principal concepts. Firstly, in the international arena it has the 
significance of being independent from other States. Only an authority that maintains independence in 

                                                        
1  Prof. L. I. Petrazhitskij, Theory of Law and State in Connection with the Theory of Equality, St. Petersburg, 1910, Vol. I, p. 

263. 
2  Supra note 1, p. 267. 
3  Supra note 1, p. 289. 
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international relations can be considered to be sovereign. Secondly, from the point of view of domestic 
law, sovereignty means that the State has supreme authority - over and above the wide range of non-
State  public-legal authorities. 
 
What ever changes the notion of sovereignty may undergo, independence remains the essential and 
obligatory criterion. If an authority does not meet this criterion, neither in practice nor in theory can it 
be considered sovereign in the true sense of the word, even if it has other features of sovereignty. In 
international relations, independence is considered to be the “perfect”, “single” and “absolute” feature 
of sovereignty, always and forever. Modern State law theory also considers it to be an essential and 
major concept of a sovereign State authority. In relation to other (domestic) matters, it should be noted 
that the evolution of the notion of sovereignty in the development of political science has been 
complicated and sometimes unclear. 
 
It is clear that the notion of sovereignty, as a supreme public-legal authority of a State, has a definite 
meaning if there are lower State authorities that are attached not to the State but instead to collective 
or individual subjects. 
 
It is well-known that the absolute monarchy in the XVII and XVIII centuries managed to complete the 
huge and difficult task of monopolising public-legal authority. 
 
In modern times, the public-legal authority completely belongs to the State; other associations can 
realise this authority only in case of its delegation by the State. The difference between the State and 
such associations is that only the State has the public-legal authority by means of its own rights. 
 
Is the notion of sovereignty, as understood during the Middle Ages, acceptable to modern States? We 
do not consider this to be the case. 
 
A State can be a supreme authority if public-legal authority belongs only to it. However, a proper 
definition of sovereignty requires that the powers of several elements or organs of State authority be 
assessed using various methods. If a State is only considered as a supreme body without looking at 
the various components of that body, an assessment of its authority does not actually add anything to 
our understanding of sovereignty.  
 
The conclusion is that in a new, modern State, sovereignty as the characteristic of State authority can 
have only one meaning: it is an authority independent from a comparable State authority. 
 
In the XVII century sovereignty began to be theoretically identified with independence from the 
supreme State authority, with various mutually exchangeable notions of sovereignty beginning to gain 
currency, though these could not easily be stated in juridical publications. Even from Boudin's time the 
notion of sovereignty resting in the supreme State began to acquire two conceptually new meanings. 
 
In the first case, sovereignty characterises not a State generally, but one of its organs and particularly 
the supreme organ of the State authority: here another notion of sovereignty in a State emerges. 
Thus, two notions of sovereignty have been established: the sovereignty of a State and the 
sovereignty of an organ of the State. The notion of a sovereign authority implies the supreme authority 
of the State and the organ of a State. 
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Closely connected with the above-mentioned notion of sovereignty, there is a third meaning, denoting 
not a definite feature of State authority, but State authority generally. Separate organs of State 
authority are seen as positive aspects of sovereignty.  
 
All three meanings of sovereignty were created and developed simultaneously and in parallel with the 
establishment and development of a modern State. 
 
According to scientific doctrines, sovereignty can be observed as an attribute of royal authority in the 
Middle Ages. Sovereignty is sumum imperium of a King. But the medieval King is not a State organ, 
he is the State itself. Supremacy of a State organ is understood solely as the supremacy over other 
public-legal non-state authorities. 
 
It is not surprising that medieval studies could not distinguish between organ sovereignty and State 
sovereignty. Boudin himself and even the supporters of XVII century absolutism identified sovereignty 
with the absolutism of royal authority, which implied that the State authority’s definitive feature was its 
exclusiveness. This implies the inadmissibility of any separation of State authority from that of a 
particular part of the State, or from that of other public-legal bodies. Hobbes’ royal authority, 
Blackstone’s parliamentary authority and Rousseau’s people’s absolutism are nothing more than 
juridical formulae that reflect the historical monopolisation of public-legal authority by a State. 
 
We consider that sovereignty, first of all, means the supremacy of State authority. A State is sovereign 
when its authority has supreme character. Besides, the notion of a sovereign authority means 
supreme authority of one organ in a State, which is supreme relative to the organs being subordinated 
to it. 
 
The two concepts of sovereignty are essentially different from each other. We consider that the 
independence of one State from others is an essential attribute of sovereign State authority. This 
independence is the attribute of a sovereign State and not of its sovereign organ and vice versa. 
Accountability and responsibility are features of sovereign organs and not of a sovereign State. A 
State is independent; a parliament or a monarch does not have to report. Thus it is incorrect to mix the 
concepts of sovereignty in relation to their other attributes. Each State has its highest organ of 
authority such as the Parliament, a King in a parliament (sometimes even a King alone), but this does 
not cancel the issue of the sovereignty of a State authority itself. 
 
The third concept of sovereignty relates to its congruence with authority in general; this coincides even 
with Boudin’s idea, though his concept of sovereignty relates to different features of a State and royal 
authority - independence of the former and absolutism of the latter. At the same time he tries to give a 
definite meaning to sovereignty as he considers the definite unity of royal authority, or, to be more 
precise, of the State. And similarly, in defining a positive concept of sovereign authority, Hobbes and 
Locke in fact mean the constitutional rights of the English royal family. 
 
It is evident that each attempt to define a particular concept of sovereignty must do more than just 
identify the particular features of State authority, otherwise in practice the concept merely identifies 
State authority in aggregate. This understanding of sovereignty prevails in French and German 
juridical literature from the XVII to the XIX century. In France this process can be explained by the fact 
that, because of the existence of a unitary State, French jurisprudence did not search sufficiently 
deeply for specific, technical meanings of sovereignty. Therefore the definitions remained at the level 
of a supreme, independent State authority. 
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But in German literature, theorists, sharing traditional definitions of sovereignty for the State’s essential 
features, were trying to prove a State characterised by a so-called federative State whose members 
were dependent States, but without having sovereignty in the special and technical meaning of the 
word. Thus, the three concepts of sovereignty can be explained by looking over it from a historical 
point of view. 
 
To sum up, sovereignty, first of all, denotes a State authority having as its definitive feature the 
independence and the supreme authority as an independent State authority. An independent authority 
is the supreme authority, but supreme not in the meaning of a medieval doctrine, i.e. not in 
comparison with other public-legal authorities. 
 
From this perspective independence and supremacy are not two different features of sovereign 
authority, but two different aspects of one and the same feature. Historically both meanings of 
sovereignty are closely connected, yet at the same time they have nothing to do with each other. They 
are both used so frequently that it is impossible to say that either is invalid. Confusing these concepts, 
and mixing them up with each other, as proponents of the “Classical School” do, is impermissible, 
because the concept of sovereignty becomes an impassable maze unless its terminology is based on 
a logical foundation. 
 
The third meaning of sovereignty, as we have already mentioned, is the same as State authority. Here 
it would be more precise to talk about the functions and authority of State organs rather than supreme 
authority. 
 
At this point it is necessary to take stock and reflect on the terminology and concept used. Terms such 
as “factual”, “material”, “juridical” and “formal” are frequently used when discussing notions of 
sovereignty. Factual sovereignty or independence was discussed by French lawyers in the middle 
ages who were trying to prove the independence of the French crown. However this approach is 
incorrect from the point of view of modern jurisprudence. The modern State cannot exist 
independently from international associations, as was possible in XV- and XVI-century France. To be 
more precise, France by this time was independent of the Holy Roman Empire. On the other hand, 
contemporary people cannot exist in a vacuum; they depend on each other and this inter-dependence 
becomes more and more versatile and closer. Therefore today’s sovereignty does not represent a 
material notion of power: it is a pure, formal notion of law. If, in early times, Kings were fighting for 
sovereignty, today professors are discussing the matter; if in earlier times people were prepared to 
shed blood for it, today we should not economise ink for it. This could serve as a summary of the 
philosophy of sovereignty developed by an outstanding lawyer, Hesse (though, unfortunately, it 
remains only theoretical). 
 
A sovereign or supreme authority is independent if it does not have another supreme authority above 
it that has the power to address and compromise its independence. A sovereign State itself is the 
source of all its State and international-legal rights and duties. But a perception of the authority’s 
sovereignty as an unlimited power is not correct. A sovereign or supreme authority can not be 
restricted by another supreme authority, but it can restrict itself through constitutional agreements or 
through legislation. According to G. Jellinek, sovereignty represents an authority’s right to exclusive 
self-definition and to self-restriction. The exclusiveness of self-definition is a distinctive feature of 
supreme authority. But sovereignty itself has nothing to do with the amount of authoritative rights. 
 
A State can remain independent, and retain its absolute sovereign character, even though its 
responsibilities may be based on a separate act of will or result from a convention or law - sovereignty 
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is not affected by the apparent degree of restriction of the contemporary State’s authoritative rights nor 
by the obligations imposed on it. The reverse is also true: a State’s self-definition is no longer 
exclusive and it does not have a sovereign, independent character if one of the above powers can be 
taken away from a State, or if an additional responsibility can be imposed on it by an external supreme 
authority. Sovereignty is what gives a State the exclusive right to self-definition, though evidently this 
may or may not work in practice. The logical outcome is that it is impossible to discuss any division of 
sovereignty, such as so-called divided, semi- or restricted sovereignty: this would not be true 
sovereignty. This raises the question of whether sovereignty is a necessary feature of State authority. 
 
The traditional study of State law at the beginning of the XIX century saw sovereignty as a State’s 
distinctive and necessary feature. The overwhelming majority of the Classical School’s proponents 
consider (rightly) that this is a rather one-dimensional understanding of the outward manifestations of 
a State. This may be so if the State has an unified or unitary State system, but complex and federative 
States exist alongside unitary States. Various definitions of sovereignty have arisen from historic 
processes, and a lack of understanding of their theoretical and practical differences leads to difficulties 
in making decisions about sovereignty. Is it or is it not the essential and necessary condition of the 
notion of a State authority? We consider that the “German Legal School” (Laband, Jellinek, Roxin and 
others) have examined this question in all its complexity, and the answer was negative. It can be 
explained both from a contemporary, historical point of view and also with reference to modern 
opinions. Turkish vassal States, the States in northern America, Swiss cantons, the States in the 
German Reich, were supposed to have no sovereignty, as an inter-allied legal authority restricted the 
local authorities’ autonomy and often made them obey the higher authority. Even according to 
contemporary comprehension, it is difficult to deny the State character of the states in the United 
States, of the lands of the Federal Republic of Germany or even of the Georgian Autonomous 
Republic of Abkhazia. International law, firmly following the idea that only national States can 
subscribe to international relationships, does not exclude political institutions of this kind from the 
sphere of international relations just because they are deprived of some of their rights by a superior 
sovereign authority. 
 
The next problem is the fact that the juridical concept of sovereignty is not suited to non-sovereign 
States. As Gierke pointed out, jurisprudence cannot be allowed to deny history, misinterpret 
constitutions, nor ignore the nation’s understanding of law because of logical cliches.4 We agree with 
the view that sovereignty as a juridical category is only a formal concept, although it does have some 
validity. A concept can not be ignored because of the form: as Hesse used to say in connection with 
this, if a shoe hurts you, then it is the shoe that is to be blamed, not the foot. That is why the “Classical 
School” reasoned that the category of a sovereign State was too narrow and could not accommodate 
the variety of notions of what in practice makes up a State; they therefore introduced the category of 
so-called “non-sovereign States adjusted to reality”. However State authority remains an essential 
concept in the notion of a State. In modern States this belongs only to a State according to its own 
rights. From this point of view, any association that has authority, according to its own rights or to its 
non-delegated authority, is a State. If a State authority has a supreme character, or if it is independent 
in other ways and is a supreme authority as such, the State is sovereign. Likewise, a State is non-
sovereign if the authority does not have this character. The notion of sovereign and non-sovereign 
States is equivalent to the idea of one species having two types. 
 
Our interpretation of the Classical School’s perception can, given modern circumstances and 
processes, be turned into the idea of “the boot hurting a foot”. This is shown by the Maastricht Treaty 

                                                        
4  Bourgeois Studies on Federalism of the XVIII-XIX Century, edited by L. C. Mamut, A. N. SSSR, Institute for State and Law, 

Moscow, 1977, p. 343. 
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on the European Union and the consequences arising from it, and from the very existence of the 
European Union and the European Commission. However we shall not highlight these problems at 
this stage. We think it is more important and necessary to discuss very briefly the trends, directions 
and problems of sovereignty that have emerged in juridical literature since the Second World War. 
Here two basic schools of thought can be distinguished: the first (Kelsen, Browler, Morelli, Russell) 
denying sovereignty, referring instead to an unconditional meaning of an international law. Russell 
even asserted: “the idea of sovereignty is incompatible with social ideas, supporting the idea of State 
sovereignty means denying international law.” 
 
The second school of thought denies international law in favour of sovereignty, and admits, at most, 
the idea of international, moral or “external State law” (Larson, Thorn, etc.). Larson pointed out that “a 
State, as a legal order for a particular people, should be independent from the will or law not belonging 
to this people”. In connection with this, it should be stated that both schools of thought, which 
represent the two extreme lines in modern juridical literature, do not describe reality. Instead, they 
prescribe what should be. Besides, there is no reason to suppose that anything like this will be 
realised in future. 
 
Today’s reality is that international law regulates relationships between sovereign States today, and 
that only general principles of international relations are regulated imperatively. However these should 
be derived from the political and moral needs of a society. In other cases the problem is regulated by 
an agreement based on the mutual consent of sovereign parties. International law does not interfere 
with internal affairs of States, except in such cases when inter-State relations, by their nature, are 
causing or can cause complications in relationships between the States. This does not apply to laws 
derived from international agreements, e.g. agreements concerning protection of the rights of national 
minorities. The norms of international law that regulate relationships between sovereign States fall into 
one or other of two categories. Firstly, they can be part of exclusively general principles of 
international relationships (these being universally necessary for all States) and correspondingly do 
not apply only to one State or a group of States. Secondly, and alternatively, norms can be based on 
mutual agreement between a limited number of States. The norms derived from international 
organisations belong to the latter category and are based on the voluntary membership. Here we 
would like to mention that international law does not exclude responsibility for the violation of duties 
and is a sufficient basis for sanctions against the violator of international norms: the sanctions can 
even be up to a military level in cases of more severe violations. 
 
Thus, a pragmatic understanding of sovereignty does not exclude international law, but defines 
particular peculiarities of international regulation. A State can refer to its sovereignty without denying 
its international duties, and withdraw demands that do not correspond to the above-mentioned 
conditions. 
 
Here, we would like, very briefly, to note the issue of the nation’s right to self-determination and the 
problem of sovereign relationships. Any merging of these two concepts is not correct. Often 
sovereignty that is identified with self-determination is represented as national sovereignty, which is 
wrong. National sovereignty (sometimes public sovereignty) means a political society where the 
society or the nation is the source of the whole political authority – in other words, a civil society 
according to modern understanding. As to sovereignty and a nation’s right of self-determination, 
sovereignty is a State’s juridically-realised independence, but the right of self-determination is a pure 
right not realised either juridically or factually. 
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The right of self-determination according to international law is known as the right of nations that have 
no true legal status. However modern international law recognises the unconditional right of self-
determination only for States. From this point of view this right could be equated with sovereignty, to 
the extent that self-determination is already realised. As for the right of State sovereignty of people 
that have no State of their own, or the right of sovereignty for States that currently have no 
sovereignty, they are not recognised by international law. Peoples in this category cannot be said to 
possess sovereignty rights if these rights are not enshrined in an obligatory international act, nor in a 
legal act passed by the State in which they reside and which has no sovereignty. The notion of self-
determination appeared earlier than the juridical notion of the right. As to a juridical right of self-
determination, mentioned above, it relies on an international act of recognition, or perhaps on the right 
being recognised earlier by the State possessing the given territory. This latter recognition may be 
established when the national State is created, or later when the authority has been established 
through the institutions elected by the people. 
 
Unlike a legal right, the moral-political right of national self-determination appears earlier than actual 
recognition. National self-determination is usually recognised as the rights of the majority on that 
nation’s territory (and not usually the rights of any national minorities). The right of self-determination 
contains a moral-political right to State sovereignty and also the right to deny this sovereignty, but 
denying formal sovereignty does not mean denying the right of self-determination. It is logically 
unimaginable to deny the latter; one can deny only the application of this right during a given period of 
time, but no nation can destroy its own right of self-determination in the future. Nor, correspondingly, 
can it deny itself the right to raise the issue of establishing a sovereign State at any future time. On the 
other hand, this right can not be considered to be a legal basis for making existing State borders 
disputable. That is because international law that recognises the borders of a State recognises its 
legal force. If this is durable, based on the principle that each State has the right to those territory that 
has been controlled by the State for quite a long time, it reflects the principle of status quo. Those with 
sovereignty have the juridical right to sovereignty, just as those with ownership have the right to 
ownership, regardless of how either sovereignty or ownership is distributed in practice. It follows from 
the principles of a nation’s right to self-determination and territorial status quo that every sovereign 
State has the right of inviolability. This right is based on the consensus of the people inhabiting the 
territory (by which is meant the territory’s basic population). Such a consensus is considered to be 
lawful unless it can be proved otherwise. 
 
To summarise our version of the notion of sovereignty outlined above: State or national sovereignty 
with a “self-right” is the exclusive self-definition of a political society having non-delegated authority; it 
also implies a kind of monopolised supreme authority with a public-legal character, that is independent 
from any similar authority. State sovereignty, expressed in this way, is a law within that society’s legal 
understanding realised through the “self-determined activities” of organs of State authority. 
 
Now let us go back to the paradoxes discovered by Petrazhitskij: Is it necessary to break through the 
logical circulus and search for the beginning? If we consider one of two major categories such as law 
and State existing in jurisprudence as the beginning of a broken circulus, then there emerges a new 
paradox: the so called “chicken and egg” problem. Besides, the origins of any one of these categories 
cause an increase in the extent to which other disciplines such as economics, sociology, psychology, 
etc. become involved in discussions of jurisprudence. 
 
We think that combining Kelsen’s “Pure Theory of Law” with the theoretical approach preferred by the 
“Classical Juridical School” would solve a large number of problems. However, investigating and 
analysing this question is a major, complex task. We think that it is possible to show such combined 
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theories of sovereignty by a conceptual scheme with a general character, and shall attempt to 
introduce such a scheme. 
 
One of the most important obstacles and paradoxes while defining law and State is the fact that 
certain legal propositions (X) are defined by reference again to the same X. 
 
Let us consider two categories of law and State. If we rely on Kelsen’s “Pure Theory of Law”, then the 
relationship of these two categories can be shown by means of the following scheme: 
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Scheme No.1 
 

Here law (X), as “What Should Be” [Sollen] transforms into legal order (X1) as “Being” [Sein] and the 
concept of “What Should Be” is created out of the “Being” in the way of an infinite circulation.  
 
The law (X) itself as the hierarchy of norms derived from a basic norm can be imagined in the shape of 
the following scheme: 
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Scheme No.2 

The legal order representing the “Being”, in the understanding of a State, gets the same shape of 
scheme. 
 
As was noted, sovereignty is a feature of a State that does not derive from any other legal order. The 
same kind of feature can be found with law (as with “What Should Be”) with the assumption that it 
ensues only from “an absolute norm” (basic norm). There appears something common between the 
concept of “What Should Be” and “Being” in the shape of a touching line through the circle. This is a 
realisable law, or the concept of “What Should Be” transforming into the “Being”. This is sovereignty in 
our understanding which can be constructed on the basis of an “injected theory”. We imagine a 
schematic form of sovereignty in the following way: 
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Scheme No.3 

Thus, sovereignty is a realisable law; a “basic norm” devolving into a non-derivable legal order and 
vice versa, in the form of the entire hierarchy. The schematic form of sovereignty that we have 
represented here is not comprehensive, as it is describes only one side, that can be called self-
determination through self-authorisation. What is it like in relation to international law and in relation to 
the so called world legal order? 

Of course Kelsen’s “Pure Theory of Law” has gained significant authority in international law and we 
consider that Soviet authors’ attempts to blame it on bourgeois or general cosmopolitanism are 
superficial. The ongoing processes of the modern world endorse this clearly: the prime example of it is 
the Maastricht Treaty, leading to the establishment of united European structures. It is still too early to 
say what this agreement will look like in the future, or whether a new world society will emerge or not, 
but it is already possible to speak of new trends that make it possible to define conceptually the place 
of sovereignty in relation to the political society of the world: namely international law and the world 
legal order. 

Here we shall not try to explain the peculiarities of the international law in comparison with the internal 
law of a State. This is a quite large theme, but we are representing this relationship in the following 
scheme: 
 

 

 

 

 

 

Scheme No.4 

X is the international law and X1 is the world legal order, or the law of world political society, on this 
scheme. 

Their mutual transition creates a so-called “world sovereignty”. This does not, however, exclude the 
sovereignty of particular States; furthermore, it implies the existence of independent States. It can be 
said that State sovereignty is the “hierarchical ray” of “world sovereignty” as an expression of equality 
and independence. 
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All this might be considered to be imagined from the sphere of so-called “legal futurism”. Besides, we 
suppose that schematic imagination, as practically expressed in jurisdiction, is the question of interest. 
Although our schemes are somewhat artificial, we think that the application of a schematic-expressive 
method makes separate problems easier and more understandable. 

As to variety of its terminology, we think, that State (national) sovereignty creates a category of 
jurisprudence that reflects the concept first expressed by Boudin, the founder of the theory of 
sovereignty. In the case of so-called class sovereignty, economic sovereignty or public sovereignty, 
even legal sovereignty, the terms are not juridical terms and categories; sovereignty is used with its 
simple meaning and the terms have nothing to do with the concept of State sovereignty. Sovereignty 
is a category closely connected with the State: consequently it is possible to distinguish various forms 
of sovereignty relating to various elements of authority within the State, but we do not have time to 
discuss these here. 
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LADO CHANTURIA
* 

 
 

PLEDGE ACCORDING TO THE NEW CIVIL CODE** 

 
 
 

THE CONCEPT OF PLEDGE 
 
MEANING OF PLEDGE AND THE SCOPE OF ITS APPLICATION 
 
Pledge is one of the common instruments of securing credit (demand). Unlike mortgage 
(hypothecation), a debtor or a third person in this case secures the fulfilment of an assumed obligation 
by a movable thing or other intangible property.  
 
Movables are all things that do not fall under Article 149 of the Civil Code, i.e. are not immovable 
things. But not every movable thing can be pledged. For instance, passports, driving licences, 
diplomas, etc. are eligible at first sight, but in fact it is inadmissible to pledge them. To this end, the first 
Paragraph of Article 254 of the Civil Code stresses that the only things or intangible property that can 
be pledged are those that "can be transferred to other persons". The answer to the question of what 
can or cannot be transferred should be sought in Article 147, which gives the legal definition of 
property. According to this definition the only wealth that can be used as a pledge is that "which can 
be possessed, used, and alienated by natural or legal persons and which may be acquired 
unrestrictedly".  
 
Thus, when using a movable thing as a pledge, it should be clarified whether or not this thing 
conforms to the requirements of Articles 254 and 147 of the Civil Code. 
 
Intangible property may equally well be used for a pledge. The legal definition of this term is given in 
Article 152 of the Civil Code, according to which: "Intangible property is the demands and rights which 
may be passed from one person to another or are intended for the yielding of a material profit to its 
owner or entitle him to demand anything from others". 
 
The Civil Code provides for restrictions in this case as well. Not every demand or right can be pledged. 
They should be only of the nature of property, and should be transferable and alienable.  
 
Example: 
 
An individual has graduated from the university and passed the state examinations. He has the right to 
require the University Graduate’s Diploma. This demand does not fall within the framework of the 
demands that may be pledged. Hence, should the graduate ask for a credit, he is not entitled to 
pledge his right to require a diploma.  
 
 

                                                        
*  Prof. Lado Chanturia is Chairman of the Supreme Court of Georgia. 
**  Translation from Georgian language by GEPLAC. 
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Another example: 
 
An individual has become 16 years old. In accordance with the law in force, he/she has the right to 
receive the identification card of a Georgian national. In this case too, he/she is not entitled to pledge 
this right.  
 
When pledging rights and demands, it should be clarified whether they may or may not be be pledged. 
Only after this has been ascertained can the process of pledge be commenced. Pledgability means, 
first of all, that a pledgee (a creditor) may have the possibility to further realise this thing or demand 
should the pledger fail to fulfil the assumed obligation. Thus, it is not proper, as happens every day, 
that passports, driving licences, students’ cards and the like are "pledged".  
 
Example: 
 
A person failed to pay at a restaurant and left his passport as a "pledge". This type of legal relationship 
cannot be considered as pledge since the owner of the restaurant is not able to realise the other 
person’s passport and obtain the reimbursement in order to accomplish his/her liability. To this end 
Article 152 of the Civil Code clarifies what kind of rights and demands may be pledged.  
 
Example: 
 
A writer made a contract with a publishing house on receipt of the author’s emolument for publishing 
his novel; i.e. he has the right to require reimbursement. Should the same writer receive credit, he is 
entitled to pledge the demand for the author’s emolument with a view to securing this credit. It is also 
admissible to pledge the demand to receive salary, etc.  
 
The intangible property rights under pledge may be absolute rights (copyright, usufruct) as well as 
relative rights (the right to demand the rent from a debtor, reimbursement of damages, etc.). 
  
The most common case of pledge in everyday life is the pledge of securities, namely of shares.  
 
Pledge may arise only in connection with a particular thing, demand or right. It is inadmissible to 
pledge an entire property.  
 
PARTICIPANTS IN PLEDGE RELATIONS 
 
Who may become the party to pledge relations? This is a very important issue in practice, and it can 
be better clarified with the help of some specific examples.  
 
The first example:  
 
Valadze borrowed 300 Georgian Lari (GEL) from Pulava. With a view to securing the debt, the former 
pledged his Mercedes and handed it over to Pulava. In this case, Valadze is the "personal debtor", in 
so far as he has used his own thing for the purpose of securing his own debt. 
 
The second example:  
 
Although Valadze borrowed a certain amount of money from Pulava, he has nothing with which to 
secure his debt. His friend has pledged his own car in Valadze’s favour and handed it over to Pulava. 



PLEDGE ACCORDING TO THE NEW CIVIL CODE 

GEORGIAN LAW REVIEW - FIRST AND SECOND QUARTERS 1999 77

For the purpose of designating this type of pledger, the Civil Code makes use of the following terms: 
"the owner" or "the property of a third person". 
 
Hence, the pledge relations may arise between a pledgee (creditor) and a pledger (debtor). Pledger is 
a person (legal or natural), who makes use of a movable thing or intangible property as a security for 
his/her obligations. A pledger may be a personal debtor or a third person – an owner of the pledged 
property. A pledger may equally well be a person who is not an owner of a pledged article. For 
instance, in accordance with Article 263, a pledgee has the right to subpledge a pledged item that has 
passed into his possession, provided that the pledger gives his/her consent. A pledgee is a person or 
creditor who, for the purpose of securing his demand, makes use of a thing belonging to a pledger.  
 
Pledge relationship is a specific relationship. It arises between pledgee and a pledger. But pledge is 
always accessory; it is not an independent relationship. Pledge may arise only in cases where there is 
some obligation (demand). In the absence of such an obligation, no pledge may arise, and vice versa: 
should the basic obligation be fulfilled or have been terminated in any other way, pledge shall also be 
terminated.  
 
It is not mandatory that the obligation secured by pledge should be a monetary obligation. Although 
monetary obligation is the most common type of obligation secured by pledge, this does not mean that 
it is inadmissible to use pledge with regard to other types of obligations. The first Paragraph of Article 
254 is not limited only to monetary obligation; it speaks about "securing a demand" in general.  
 
Example: 
 
Owing to the absence of money resources, the car factory has undertaken the responsibility of 
supplying the tyre factory with 1000 cars instead of the goods usually supplied (i.e. tyres). The tyre 
factory received the shares of the car factory as the security for the above mentioned obligation.  
 
Pledge grants a pledgee (creditor) with the possibility of obtaining satisfaction (of his entitlement) in 
first place (preferential payment), before the other creditors.  
 
Example: 
 
Valadze borrowed 300 GEL from Pulava and passed his Mercedes into the possession of the latter. 
Valadze had earlier borrowed two hundred GEL from Sokhadze. Should Valadze fail to restitute the 
credit, the right to realise the Mercedes, pledged with the view to accomplishing the demand, will 
belong to Pulava, notwithstanding the fact that he had lent money to Valadze later than did Sokhadze. 
 
TYPES OF PLEDGE 
 
The Civil Code provides for two types of pledge: contractual pledge and pledge established under the 
law. 
 
Contractual pledge is the most common type of pledge. This is the case when parties make a 
separate contract or make reference to pledge in the contract, which provides also for the main 
obligation.  
 
The Civil Code directly provides for the pledge established by the law. For instance: if a lessee fails to 
pay the rent, the lessor has the right of a pledge on the things brought therein (Article 568); a 
manufacturer has the right of pledge on the thing manufactured by him should the customer fail to pay 
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the price (Art. 634); the depositary may refuse the recovery of the deposited thing (Article 776), etc. It 
is not mandatory to have any kind of agreement between the parties in such cases.  
 
A special case of pledge established under the law is the use of pledge as the means of preventive 
punishment in criminal proceedings or as an instrument for securing the mandatory enforcement, as 
well as the security, of a claim in civil proceedings.  
 
Example: 
 
Pledge may be applicable not only in regard to an already existing demand but also to a future 
demand (Article 254, par. 2), provided it is deemed possible to define at the moment the pledge 
originates whether these demands will definitely exist in the future.  
  
THE ORDER OF PLEDGE OF MOVABLE THINGS AND SECURITIES 
 
The order of pledge of movable things, securities and other intangible property is of great practical 
importance. 
 
In accordance with the first Paragraph of Article 255 of the Civil Code, the procedure for effecting a 
pledge is similar to the one applied during the purchase of these things and intangible property. Let us 
deal with each of them separately.  
 
The most common way of acquiring the ownership of a movable thing is the transfer of a thing to the 
purchaser. Thus, the most popular and easiest way of pledge is to hand over a thing to a pledger. For 
instance, if a person draws a credit at a pawnbroker’s office and wants to use jewellery as the security 
for the pledge, he/she has to transfer these articles to the pawnbroker.  
 
For the establishment of ownership over certain movable things, it is necessary to fulfil some other 
additional procedures. Hence, while pledging the above mentioned articles, certain characteristics 
may also be taken into consideration, although in this event it is necessary to be precise. For instance, 
when purchasing a car, it is mandatory, apart from the sales or other contacts and transfer of a thing 
to the purchaser, to register the car with the traffic police. Is it mandatory to register the car with the 
traffic police during its pledge? Registration with the traffic police is not a civil act; this procedure falls 
within the scope of the application of the administrative law. Thus, it cannot be considered as a 
mandatory requirement for purchasing a car. Hence, we can conclude that for the pledge of a car it is 
not mandatory to register it with the traffic police.  
 
Securities may also become the object of pledge. The law first mentions  endorsable securities. This 
may be explained by the fact that the transfer of property over this type of securities has its own 
characteristics; to wit, the name of every new purchaser of these securities is registered on their 
reverse. This means that, in the case of pledge of registered stocks or registered bonds, it is 
necessary to endorse them, i.e. to indicate the name of the pledgee on them.  
 
While pledging intangible property, the rules of assignment of demands and rights should be 
applicable (Articles 198-207).  
 
Despite the fact that pledge does not usually require notarial form, the Civil Code grants the parties 
the possibility to effect pledge by notarial act. Notarial act may be applicable in connection with a 
pledge of any movable thing or intangible property. In this case, it is not mandatory to hand over the 
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pledged property to the pledgee. Instead the relevant details could be entered into the Public Register 
(Article 255, Paragraph 2, sentence 1). If in a case of pledge the pledger has to inform the creditors 
and other third persons about the pledge, who may acquire certain rights in regard with the pledged 
property (Article 255, Paragraph 1, sentence 1), in the case of the notarial act, the pledger is not 
obliged to notify the creditors or the other third persons. (Article 255, Paragraph 2, sentence 1). 
Moreover, the law sets forth the imperative requirements with regard to the pledged documents, 
certified by a notary: they should include the names of the pledger and the pledgee and, in cases 
where the pledger is not the personal debtor of an obligation, the data concerning the debtor should 
also be presented. The Law designates this debtor as a "possible third debtor". Apart from this, the 
amount of demand for the security (e.g. in case of a credit, the amount of credit in monetary terms), 
interest (the interest from the credit) and the period necessary for the fulfilment of the demand (the 
date, when the debt should be returned) should also be noted.  
 
SURROGATING 
 
The object of pledge may become not only a thing but also intangible property: a demand, for 
instance. The main characteristic of the latter is that it is not a tangible thing. Thus, should a debtor 
fulfil the assumed obligations before term, the pledged demand should be replaced by something else. 
The Civil Codes denominate such a procedure as "surrogating". An example might better clarify the 
importance of this institution. 
 
Example: 
 
Mtvaradze paid the value of the furniture to the shop in advance. The latter had to pass the furniture to 
the ownership of the purchaser, Mtvaradze, in October; i.e. Mtvaradze had the right to require the 
thing from the seller. Meanwhile, Mtvaradze borrowed 3,000 GEL from Seskhadze and pledged the 
right to require the furniture from the seller as the security for this credit. The furniture shop provided 
Mtvaradze with the furniture before the term, so that the credit given to Mtvaradze by Seskhadze 
remained practically uncovered. In this case Article 256 should apply, which means that the furniture, 
i.e. the fulfilment, would be a substitute for the obligation which was to serve as the security for the 
credit.  
 
Cases of surrogating are quite frequent in our everyday life; but people do not pay much attention to 
them. When pledging a demand, the general rules should be applicable, which are provided for the 
pledge of intangible property, while the pledge of the fulfilment depends on the type of fulfilment, i.e. 
whether it is material or non-material.  
 
THE RIGHTS OF A BONA FIDE PLEDGEE 
 
There are cases in our everyday life, when the pledge of a movable thing is being carried out not 
through the physical hand over of a thing, but through the hand over of the document, pertaining to 
this thing (or right).  
 
Example: 
 
When the owner of wheat stored at the commodity warehouse pledges the wheat at the bank, he 
hands over the warehouse certificate and not the wheat itself to the bank; or when the wheat, already 
loaded on to a ship, is being pledged, a person authorised to deal with the goods, which have not yet 
reached the place of destination, transfers to the pledgee the bill of lading and not the consignment. It 
is cases like these that are referred to in Article 257 when it says: "Where the transfer of the object of 
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a pledge (pledge) to another person is effectuated by the transfer of a document". The most important 
characteristics of this Article is that the pledger, being an owner of this thing (right), does not have the 
right to pledge it again. 
 
Example:  
 
The owners of wheat kept at the commodity warehouse are the members of the consortium TAVTAVI. 
In accordance with the civil legislation the consortium is a partnership or joint activity (Articles 930-
940). Pursuant to the agreement, the commodity certificate is kept with one of the members of the 
consortium, but the latter does not have the right to alienate or pledge the wheat without consent of 
the other members of the consortium. Despite this, the latter made a pledge contract with the bank on 
behalf of the consortium and has pledged the wheat according to the above quoted order. The bank 
did not know, and there was no possibility of its knowing, that the pledger had no right to pledge the 
wheat. The long-standing business relationship with the consortium supported its faith. Thus, in 
accordance with Article 257, the bank should be the equal of a bona fide purchaser. The Civil Code 
attaches this good faith of a pledgee with specific legal results. Namely, in this case, the pledgee has 
some privileges in comparison with third persons. A concrete example will better clarify this issue. The 
same consortium received credit from another organisation at the same time. Now it is time to return 
the credit, i.e. to fulfil the demand. Despite the fact that the wheat was pledged at the bank by an 
unauthorised person, the bank has the privilege, unlike the other organisation (the third person), to 
satisfy its demand through the realisation of the wheat.   
 
LIMITS OF PLEDGE 
 
Pledge is the means of securing the demand of a creditor. For instance, the demand of a creditor in a 
pledge contract means the timely repayment of the debt. In cases where the parties agreed upon the 
interest from the credit and contractual penalty, the pledge should secure the latter as well. The Civil 
Code denominates the right on the interest from the credit and contractual penalty as "the other 
additional right related thereto" (Article 258). 
 
Example: 
 
An entrepreneur drew credit to the sum of 5,000 GEL from the bank for the period of ten months. 
Together with 5,000 GEL the entrepreneur had to pay back to the bank the fixed interest to the sum of 
1,000 GEL as well. For every delayed day, the entrepreneur (debtor) had to pay 50 GEL. The time 
limit for the repayment of credit was 1 September. For the purpose of securing the credit, the 
entrepreneur has pledged 10 computers at the bank, the value of each computer totalling 1,500 GEL. 
The entrepreneur has failed to return the credit in time. After the realisation of the pledged items, the 
bank may retain not only 5,000 GEL but the interest from the credit (1,000 GEL) and the contractual 
penalty as well.  
 
 
THE RIGHTS OF THE THIRD PERSONS 
 
While pledging, a pledger may be a "personal debtor of the demand" as well as a third person. 
Naturally, the question may arise: what rights does a pledgee (creditor) have in regard to a third 
person, provided the latter is not a personal debtor of the demand?  
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Example:  
 
The construction company Oasis has purchased 10 tons of cement from the trading company 
Mshenebeli. At the time of the transfer of the cement Oasis had no money, the intermediary company 
Mzera (a third person) having pledged ten new Philips television sets with Mshenebeli with a view to 
securing the obligation of Oasis. The cement provided by Mshenebeli turned out to be of low quality. 
Oasis failed to pay the value of the cement in time; thus Mshenebeli required the realisation of the TV 
sets belonging to Mzera (the pledger). Does Mzera have the right to apply against Mshenebeli on the 
basis of the low quality of the cement, even though the former is not a personal debtor of this 
obligation? In accordance with the first sentence of Paragraph 1 of Article 259, Mzera has such a right. 
The Civil Code confers the same rights upon the pledger as upon a personal deptor, in the case the 
former is not a personal debtor.  
 
Among the counter-rights regarding a third person, the Civil Code specifically deals with the right of 
offsetting the liabilities and the right of appealing against a demand (Article 259, Paragraph 1, 
sentence 2). This is due to the fact that, in practice, offsetting the liabilities is the most common case. 
While discussing this right the question may arise whose rights of demand a pledger has, his own 
rights towards the pledgee or the right of the personal debtors towards the pledgee. 
 
Example: 
 
In the above mentioned case Oasis failed to pay for the cement, but it has carried out construction 
work for Mshenebeli for which the latter has failed to pay. When it came to the fulfilment of the 
obligations acquired under the sales relations Mshenebeli required from Mzera the realisation of the 
TV sets. In this case, Mzera has the right to require from the pledger (Mshenebeli) to offset the 
counter liabilities against Oasis, despite the fact that it is not its obligation.  
 
Apart from the right of offsetting, the Civil Code confers upon the pledgee other privileges as well. In 
this event the law also takes into account the fact that a pledger is not a personal debtor of the 
demand. In cases where the security for the debt is the thing (or demand) belonging to a personal 
debtor as well as to a third person, the latter has the right to require the realisation of a personal 
debtor’s thing first and then of its own.  
 
Example: 
 
For the purpose of dispersing wages, the Writers' Union has taken credit from a bank to the sum of 
5,000 GEL and has pledged three computers, which turned out not to be sufficient for securing the 
amount of the credit. To this end, the Architects' Union has pledged its own three computers in favour 
of the Writers' Union. The Writers' Union failed to return the credit. The bank demanded the public sale 
of the computers belonging to the Architects' Union. In compliance with the first sentence of Paragraph 
2 of Article 259 of the Civil Code, the Architects' Union has the right to require from the bank the 
realisation of the computers belonging to the Writers' Union first of all.  
 
The second sentence of Paragraph 2 of Article 259 extends the rights of a third person. A pledger third 
person has the right to require from a pledgee (an authorised person) the realisation of the property of 
a personal debtor, if the term of realisation has not yet expired or the pledgee has as yet no such right. 
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Example: 
 
With a view to dispersing the wages for another month, the Writers’ Union has drawn credit from the 
bank and has pledged five TV sets. When it came to the repayment of the first credit, the bank has 
required the realisation of the computers pledged by the Architects’ Union. The Architects’ Union has 
the right to require the realisation of the TV sets belonging to the Writers’ Union in the first place, 
though a pledger (an authorised person) does not have right of realisation as yet.  
 
EXPANSION OF PLEDGE OVER OTHER PROPERTY VALUES OF THE OBJECTS OF PLEDGE 
 
When pledging a thing or other intangible property, the right of pledge shall apply to all the property 
values connected with the object of pledge, namely to the wealth which is defined as the fruit of a thing 
and right (Article 154). This means that a pledgee has the right to accomplish his demand through also 
selling the fruit of the right and thing while realising a pledge.  
 
Example:  
 
Tolia Ltd. pledged ten shares with a nominal value of 10,000 GEL at the bank and has drawn credit. 
Since Tolia failed to repay the debt, the bank has realised the shares, which were authorised to get 
dividends to the sum of 1,000 GEL. In this case, the dividends are the outcome of a right, and a 
pledgee has the right to realise it together with the pledge.  
 
PLEDGE WITH THE ASSIGNMENT OF OWNERSHIP 
 
Transferring the object of a pledge (the pledge) to a pledgee is the most common kind of pledge, 
although it does not exclude the possibility of the pledge object remaining with the pledger. However, 
one other kind of pledge has become quite popular. This is the case where a pledger passes the 
pledged property not to a pledgee but to a third person who is trusted by both the pledgee and the 
pledger. There are cases where the pledged property is passed into the mutual ownership of a pledger 
and a pledgee and they have the right to dispose of this thing only jointly.  
 
What gives rise to the various methods and means of transferring a pledge? The parties to the pledge 
should trust the chosen method of pledge; it should be a guarantee of their security. In cases where a 
pledger retains the thing, there is the danger that a pledger may alienate it without the consent of the 
pledgee; where a pledgee retains the thing, the pledger might face the danger that the thing may be 
alienated without his consent. Thus, cases of joint ownership of a pledge or its assignment to a third 
person occur quite frequently. 
 
All the possibilities and variations of the settlement of similar legal relations are provided for by Article 
261.  
 
The first sentence of Paragraph 1 of Article 261 provides for cases where "a pledge is secured by 
transfer of a thing to the possession of a pledgee". While talking about the characteristics of the 
relations arising in this particular situation, it is necessary to analyse the specific character of the 
process of "transferring a thing". What does it mean "to transfer a thing to the possession of a 
pledgee"? 
 
a. Transfer of a thing into the direct possession in compliance with Paragraph 3 of Article 155. For 

instance, the transfer of keys of the room in which the pledged computers are being kept by the 
pledger to the pledgee or his/her representative. It is essential to create conditions which will not 
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grant the pledger the possibility of free access or free disposal of the pledged property. Likewise, it 
is possible to transfer the keys of the warehouse where the pledged goods are being stored to a 
pledgee or a person nominated by him/her; 

 
b. Cases where the object of pledge is passed into the indirect possession of a pledgee, in 

compliance with Paragraph 3 of Article 155, should also be considered as a transfer. In this event, 
it is essential the direct owner be a third person who is trusted by the creditor (pledgee); 

 
c. Possession of an object of the pledge by a pledgee and a pledger in such a way that none of them 

has the right to dispose of it independently is also considered to be a transfer. For instance, Mr. A 
has pledged his car in favour of Mr. B, but he left the car in the garage and passed the keys and 
the registration papers of the car to the pledgee. Such a case could also qualify as the transfer of 
a thing.  

 
Despite the variety of methods by which a thing may be transferred, Article 261 refers only to cases 
where the object of pledge is being transferred into the direct possession of a pledgee. In this event, 
there arises between the pledger and the pledgee the statutory legal relation, the content of which is 
defined in Article 261. 
 
a. A pledgee is obliged to ensure the proper preservation of the thing passed into his/her possession. 

At the same time, he/she is authorised to receive profit from this thing, which should be added to 
the secured obligation. For instance, this profit will cover the pledge interest, etc. 

 
b. A pledgee has the right to require the indemnification of necessary expenses incurred in relation to 

the thing from a pledger. The Civil Code does not provide for the definition of “necessary 
expenses”. It shall be individually determined in each particular case. 

 
c. After the expiration of the period of pledge, a pledgee is obliged to return the pledged property to a 

pledger, provided the latter has fulfilled his obligation in time and it is not necessary to realise the 
pledged property. 

 
There are cases where the pledged property is passed into the possession of a pledgee, but the latter 
fails to fulfil the obligations laid upon him by the law, i.e. does not take proper care of the thing. In this 
event, the law confers upon the pledger the right to require the transfer of the thing to a third person 
(Article 261, Paragraph 2).  
 
Statutory legal relations arising during the passage of a thing into the possession of a pledgee are 
very similar to those provided for by a deposit agreement. More often than not a pledger secures 
credit or other obligations with perishable or similar goods, and then during the period of pledge there 
arises the risk of destruction of these goods or reduction of their value. In this event, a pledger is 
entitled to require the restitution of this thing. At the same time, he/she is obliged to offer a pledgee 
some other means of securing a demand (Article 261, Paragraph 3, sentence 1). 
 
On his part, a pledgee is obliged to inform a pledger about the risk of destruction of the pledged 
property or of considerable reduction of the value thereof and set the time limit for offering the other 
means of security. The failure to offer some other means of security within the set period entitles the 
pledgee to sell the pledged property. But the sum obtained through the sale of the thing will not be 
passed to the ownership of a pledger. Here we have a case of surrogating, in that the sum obtained 
through the sale is substituted for the object of pledge (Article 261, Paragraph 3, sentence 5). This 
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sum should be kept on deposit and should accordingly be entitled to receive interest. The amount of 
interest should be determined in compliance with the bank rate of interest in force unless otherwise 
agreed.  
 
OBLIGATION OF A PLEDGER DURING REGISTRATION OF THE RIGHT OF PLEDGE 
 
A movable thing can be pledged without its transfer into the possession of a pledgee; in other words, it 
could remain with a pledger. In this event, a pledger requires certain guarantees. One such guarantee 
is the registration of the pledge. A pledge is registered in the Public Register in compliance with the 
order stipulated in Article 255, Paragraph 2. In these cases too, there arises the statutory legal relation 
between a pledger and a pledgee, but the obligation to keep and to preserve a thing is laid upon a 
pledger (Article 262, Paragraph 1, sentence 1). The latter has the right to make use of this thing and to 
obtain the profit. 
 
Example: 
 
Gvinadze has drawn credit from the bank to the sum of 1,000 GEL and has pledged his Mitsubishi car, 
which he had been using as a taxi for conveying passengers. A pledge was registered in such a way 
that the car still remained in Gvinadze’s possession. In compliance with first Paragraph of Article 262, 
the letter has the right to proceed with his activities and profit by the pledged property. 
  
In cases where  there is a danger that a pledger may fail with the preservation of the pledged property, 
a pledgee may require the transfer of a thing into his possession (Article 262, Paragraph 2, 
sentence 1).  
 
The Civil Code provides for an additional procedure in cases where a demand is being pledged and 
this demand is transferred into a pledgee’s possession.  
 
Example: 
  
With a view to securing credit, Tsignadze has pledged at a bank the demand to receive the author’s 
emolument for his novel from a publishing house. The parties to the agreement have registered their 
transaction in the Public Register. The original copy of the agreement, according to which Tsignadze 
had the right to require the author’s emolument, remained with him. The bank felt doubtful whether 
Tsignadze would fulfil his obligations and demanded from him the transfer of the obligation (in this 
case the original copy of the agreement). The pledgee is to notify the publishing house ("debtor third 
person") that when it comes to the payment of the author’s emolument, it should be paid to the bank 
and not to Tsignadze. From the moment of notification, the publishing house is obliged to have further 
relations with the bank and, as soon as it comes to the fulfilment of the obligation, to fulfil it in favour of 
the bank (pledgee), i.e. to pay the author’s emolument (Article 262, Paragraph 2, sentences 2 and 3). 
 
 
FURTHER PLEDGE (REPLEDGE) OF THE PLEDGED PROPERTY 
 
As  has already been mentioned, the most common type of pledge is the transfer of the pledged 
property into the possession of a pledgee. Of course in this case a thing remains with a pledgee, and 
he/she can (if they like) make use of it without the pledger’s consent. Since there is no special 
registration of the ownership of a movable thing, it may happen that a pledger might pledge a thing 
which is in his/her possession. Such a possibility is provided for by the Civil Code as well, although for 
the further pledge of a thing the preliminary consent of a pledger is required (Article 263).  
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The law does not make reference to the form of this consent; it might be made in written form or orally. 
Generally, in connection with these relations, the rules pertaining to the consent in the agreement 
provided for by Articles 99-101 of the Civil Code should apply. 
 
CONCLUSION OF A TRANSACTION ON AN OBJECT OF PLEDGE 
 
When pledging, it is admissible for the pledged property to remain with a pledger, and he/she has the 
right to preserve and make use of this thing in an ordinary way. With a view to protecting the rights 
and interests of a pledgee, the Civil Code provides for some restrictions in such cases as well. In 
accordance with Article 264, "a preliminary consent of the pledgee is required for concluding a pledge 
transaction". 
 
The Civil Code does not specify the type of transaction or its character. This is not accidental: any 
transaction made on the object of pledge may jeopardise a pledgee’s interests. However, it is possible 
to single out transactions which (a) cause the change of the owner of an object of pledge (sale, 
donation, exchange, etc.) or (b) decrease the value or the quality of a thing (rent, lend, usufruct, etc.). 
Before concluding any of these transactions, the pledgee's consent is required. And again, relevantly, 
Articles 99-101 of the Civil Code apply. 
 
REPEATED PLEDGE OF A THING 
 
One and the same thing may be pledged several times. In cases of repeatedly pledging a thing on the 
basis of a transaction, preliminary consent of a pledger or a pledgee respectively is required in 
compliance with Articles 263 and 164 of the Civil Code. In practice it is difficult to imagine that the 
creditors (pledgees) may have a thing which is already being pledged as the security of their demand. 
However, there is a theoretical possibility of this happening, and it can be made clear through a 
concrete example: 
 
Example:  
 
A violinist has borrowed 10,000 GEL from a bank and has pledged his violin, a Stradivarius, the value 
of which is at least 100,000 GEL. The violin was transferred to the bank for security. Several months 
later the same violinist decided to hold a personal concert and hired a concert hall for this purpose. He 
had to pay rent to the sum of 5,000 GEL. Having no such sum, he offered the administration of the 
concert hall as pledge on the violin that was already being pledged at the bank. As the real value of 
the violin greatly exceeded the amount of credit, the bank gave its consent to the repeated pledge of 
the violin.  
 
The above example is a case where two contractual pledges are competing. But in practice the 
competition of contractual pledges and pledges established by the law are more common.  
 
Example:  
 
A student has drawn credit from a bank to the sum of 500 GEL and has pledged his Pentium 200 
computer, the actual value of which exceeds 1,500 GEL. Before repaying the debt, the student's 
computer broke down and he took it to the repair shop. After the repair, the student had to take back 
his computer, but he failed to, as he had no money to pay the repair shop. The latter exercised his 
right of pledge in compliance with Article 634 and retained the computer. Hence, we have here a case 
of the competition of the contractual pledge and pledge established by the law. What is the solution in 
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such a case? According to Article 265, in cases of a repeated pledge of one and the same thing, 
succession should be determined in accordance with the time of pledge. This means that the bank 
demand should be met first of all, since it precedes the demand of the repair shop.  
 
Thus, in cases of competition between the contractual pledge and pledge established by law, the 
basis of the pledge is not relevant. Priority should be given to the pledge which chronologically 
precedes the other one and to the obligation secured by this pledge.  
 
PROTECTION OF THE RIGHTS OF A PLEDGEE 
 
Regardless of whether or not the object of the pledge has passed into the possession of a pledgee, 
the latter has the right to apply the same means of protecting his rights as are due to the owner. First 
of all, this refers to the reclaiming of a thing which is unlawfully owned by another person (vindictive 
claim), and the demand to prevent obstruction while making use of a thing (negative claim). 
 
In cases where a pledgee is jeopardised by possible use of an object of pledge in a manner different 
from the one provided by an agreement, or a pledger fails to fulfil the obligation laid upon him 
concerning the proper preservation of a thing, a pledger is entitled to exercise the rights conferred 
upon him by virtue of Article 161, together with the application of Article 262.  
 
In practice there are cases where a pledger alienates or passes an object of a pledge to a third person 
without the consent of a pledgee. In this event, in compliance with Article 160, a pledgee has the right 
to require the restitution of a thing from a third person (vindictive claim). This is a very important 
instrument for the protection of the rights and interests of a pledgee.  
 
ASSIGNMENT OF THE RIGHT OF PLEDGE TO A NEW CREDITOR 
 
A demand secured by pledge has to be considered as a property object, like any other thing. Hence, 
according to the Civil Code, it is possible to transfer it. The Civil Code denominates the institute of 
alienation as an assignment of a demand (Articles 198-202). As pledge is an accessory right, and is 
dependent upon the basic demand, a question may arise: What will become of a pledge in this case? 
Does the change of a pledgee (creditor) cause the change of the pledge?  
 
Pledge is a real (property) right and its existence is not dependent upon the change of the participants 
of the pledge. Despite the change of the subjects, pledge will still remain valid. This very situation is 
reflected in the first Paragraph of Article 267, which says: "the transfer of a demand to another person 
also means the transfer of the right of a pledge to that person (new creditor)". 
 
Example: 
 
The construction company Tsatambrjeni drew credit from a bank to the sum of 20,000 GEL. With a 
view to securing the loan, several trucks and 50,000 bricks were pledged. The bank has assigned its 
demand for 20,000 GEL to the intermediary company Broker as a substitute for its debt with the latter. 
In compliance with the first Paragraph of Article 267, Broker has also received the security without any 
change, i.e. the trucks and 50,000 bricks.  
 
Protection of a pledgee’s rights are also provided for by the third Paragraph of Article 267, in 
accordance with which the alienation of the pledged thing (the object of a pledge), its transfer to a third 
person, does not cause the invalidation of the demand. Despite the change of the personality of a 
pledgee, the right of pledge over this thing will remain unchanged.  
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Example:  
 
Before returning the debt to the bank, the construction company Tsatambjeni has sold the trucks to 
the transportation company Gza. Despite the fact that Gza had no relation with the bank, the 
purchased cars will still be encumbered with pledge. The pledged thing will still bear the right of a 
pledge even in the case of a change of owner.  
 
There are cases in which the pledgee (creditor) transfers his/her demand to a third person but, taking 
into consideration the specific nature of the pledged property, it is deemed impossible for the pledged 
thing to be transferred to a new creditor. The reasons may vary: the new creditor may not be 
interested in the pledged property, or a pledger, who is not a personal debtor of a demand, may 
demand the pledge object from the pledgee, etc. In the above mentioned cases the right of pledge will 
be annulled (Article 267, Paragraph 3).   
 
Inasmuch as in legal relationships concerning pledge agreements a pledger is not always a personal 
debtor of a demand, the non-fulfilment of the obligations may jeopardise the owner or the other third 
person. Hence, the second Paragraph of Article 267 provides for the possibility of protecting their 
rights as well. That is to say, the persons whose rights might be jeopardised through the transfer of the 
pledged property may fulfil the obligation and thus take the pledgee’s place themselves. The following 
examples may serve as illustrations: 
 
The first example: 
 
Valadze has borrowed 2,000 GEL from Seskhadze, and his friend Jachvadze has pledged his “Niva” 
car in his favour with a view to securing the pledge.  Valadze failed to return the loan in time, and thus 
Jachvadze was put into the position where his car would be sold. So he has paid Valadze's debt to 
Seskhadze himself.  
 
The second example: 
 
Taxopark Ltd. secured its bank credit by pledging 10 taxi cars belonging to it. Taxopark failed to repay 
the debt, and there has arisen the danger of realising the cars. The taxi drivers, being afraid of loosing 
their jobs, decided to cover the debt themselves and thus to become the pledgees themselves. 
Paragraph 2 of Article 267 delegates this right to them.   
 
The third example: 
 
A daughter-in-law has pledged at a pawnbroker’s office a diamond ring her mother-in-law had given to 
her at her wedding. Since the daughter-in-law failed to repay the credit to the pawnbroker’s office in 
time, the danger of selling the ring had arisen. Being frightened with this possibility, the mother-in-law 
decided to cover the debt of her daughter-in-law herself.  
 
Is this case covered by the content of Paragraph 2 of Article 267? Namely, this norm considers the 
"impairment in rights (of a legal position)" through the alienation of the pledged property as the basis 
for exercising the rights of a third person. In this particular case, the status of the mother-in-law’s right 
is not impaired by the possibility of selling her daughter-in-law’s ring at an auction.  
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The Civil Code does not provide for any definition of "impairing the property status". Whether the 
property status is impaired should be defined on a case-by-case basis. In the case of the "daughter-in-
law and mother-in-law" we have to deal mainly with the moral pain and only secondarily with the 
impairment of the property status.  
 
 

THE BASIS FOR THE REVOCATION (TERMINATION) OF A PLEDGE 
 

TERMINATION OF A PLEDGE 
 
Pledge is an accessory right. Its existence is always dependent upon the existence of some basic 
obligation or basic demand. It is impossible for a pledge to arise without such an obligation or demand. 
This fundamental principle is emphasised in Article 268, in accordance with which: "A pledge 
terminates upon the termination of an obligation secured by the pledge". 
 

Example: 

 

Valadze borrowed 1,000 GEL from his neighbour. Valadze’s brother has pledged his computer in 
favour of his brother, thus establishing the pledge relations between Valadze’s brother and the 
neighbour. Valadze has returned his debt in time, i.e. the basic demand has been fulfilled. From this 
very moment, the pledged is terminated automatically without any special act.  

Hence, one of the most important and common basics for the termination of a pledge is the 
termination of a demand. The termination of a demand means its fulfilment in compliance with the 
existing agreement, or its termination on another basis (invalidation, impossibility of fulfilment, etc.). 
Thus the law uses the term "termination of a demand" in its broad sense. It is relevant, in respect of 
the above said, that the rules of validity and invalidity of a transaction should be applicable, as well as 
the rules of fulfilment of an obligation. The most important of these is the fact that the demand no 
longer exists, notwithstanding the grounds of termination of the demand, which is followed up by the 
termination of a pledge.  

 

TERMINATION OF A PLEDGE BY WAIVING THE RIGHT OF A PLEDGE 
� 

Another important basis for the termination of a pledge is the waiving of a pledge by a pledgee. In this 
case, the basic demand is not being revoked but, for whatever reason, the pledgee waives the pledge.  

 

Example:  

 

The neighbour, deeply believing in the sincerity and honesty of Valadze, returned the computer to 
Valadze’s brother and told him that the relations between them, based on mutual trust, do not require 
the computer. Although in this case the pledgee has waived the pledge, he has not waived his 
demand for the repayment of the debt. So, if the termination of the demand automatically causes the 
termination of the pledge relations, termination of the pledge does not cause the termination of the 
basic demand.  

Waiving of the demand is a unilateral transaction, a unilateral declaration of will. Thus the rules of 
validity of the declaration of will should be fully applicable to the said process. Moreover, Paragraph 1 
of Article 269 requires that a pledgee should declare his will on waiving the pledge to the pledger or 
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the owner. As regards the form of declaration of will, the law does not provide for any specific form. So 
it could be declared in any form accepted in the legal relations. 

One specific form of waiving of the right of pledge is provided for by Paragraph 1 of Article 269. It 
concerns a pledge when the pledged property is under the possession of a pledgee and a pledgee 
returns the pledged property (the object of pledge) to the pledger. In this case it is enough to return the 
pledged property to the pledger in order to confirm the waiving of the pledge. Despite the grounds for 
returning the pledged property to a pledger by a pledgee, the returning of the pledged property 
automatically causes the termination of pledge.  

 

TERMINATION OF A PLEDGE DUE TO THE TRANSFER OF A PLEDGE INTO A PLEDGEE’S 
OWNERSHIP 
 
One of the grounds for terminating a pledge is the transfer of the pledge into the ownership of a 
pledgee. In this case, the grounds for the transfer of the pledge into the ownership of a pledgee (sale, 
donation, exchange, will etc.) do not matter. Pledge is the means of real security. The thing used as a 
pledge shall belong to another person in order for a pledgee to be able to meet his demand through 
this pledged thing. In case of a transfer of a thing into the ownership of a pledgee, it will, naturally, not 
be able to secure the personal demands. Thus, in accordance with the first sentence of Article 270, 
pledge should be terminated in any case where the pledged property is transferred into the ownership 
of a pledgee. Nor in this case does the termination of a pledge mean the termination of the basic 
demand.  
 
Example: 
 
The company Merkani Ltd. got a loan from the bank to the sum of 10,000 GEL for a five-month term. 
With a view to securing this credit the company Mshenebeli has pledged 100 tons of cement with the 
bank that was kept at a warehouse belonging to the bank. Before the expiration of the term of 
returning the debt, the bank requested Mshenebeli to sell it the pledged cement at a reasonable price. 
Mshenebeli gave its consent to the bank’s proposal. As soon as the cement is transferred into the 
ownership of the bank, the pledge will be terminated.  
 
This and similar kinds of transactions, where the thing is transferred into the ownership of a pledgee, 
impose greater risk upon the pledgee. In such cases, his demand remains unprotected. In our 
example, the loan received by Merkani remained unprotected.  
 
There are cases in which the pledged property is transferred into the ownership of a pledgee instead 
of the secured demand. In fact this is the kind of case where the obligations become offset and then 
the basic demand, as well the pledge, is terminated. The possibility of such offsetting is not prohibited 
by the Civil Code, but it should not be equated with the invalidation of an agreement, provided by 
Article 173, when the ownership of the pledged property is automatically transferred to a pledgee. I 
shall deal with this issue in detail later.  
 
Transfer of the pledged property into the ownership of a pledgee is not always followed by the 
termination of the pledge. Such cases are referred to under Paragraph 2 of Article 270, in accordance 
with which transfer of the pledged property into the ownership of a pledgee does not cause the 
termination of a pledge as long as the rights of a third person are embodied within the obligation 
secured by a pledge. The most common situation in this respect are the cases where one and the 
same thing is being pledged several times and the pledged property is being transferred into the 
ownership of only one pledgee. In respect of other pledgees, the pledge remains unchanged. The first 
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sentence of the third Paragraph of Article 267 may serve as the basis for the above. It prohibits the 
transfer of the pledged property without transfer of the relevant demand.  
 
Example:  
 
Khmaladze has pledged his Volvo car to secure the loan received from Jachvadze. Meanwhile 
Khmaladze borrowed 5,000 GEL from Jaliashvili as well and again has pledged his Volvo as security 
on the loan. Khmaladze and Jachvadze have offset their reciprocal obligations, as Jachvadze has 
become the owner of the Volvo and Khmaladze’s debt is considered to be paid. Thus the pledge 
relations between the said persons have been terminated, because the pledged property has become 
the pledgee’s property. At the same time the Volvo was securing Jaliashvili’s (a third person’s) 
obligations (demand). Hence, in this case, the transfer of the property to Jachvadze does not cause 
the termination of the pledge relations in respect of Jaliashvili.  
 
OBLIGATION OF A PLEDGEE IN CASE OF TERMINATION OF A PLEDGE 
 
As a result of the termination of a pledge, a pledgee is obliged to return a pledge (the pledged 
property) to a pledger or an owner. In practice there were cases in which, despite the fulfilment of the 
obligations by the debtors in time, the pledgees did not return the pledged property. Thus, Article 271 
of the Civil Code imposed upon a pledgee the obligation to return the pledge. Consequently, a pledger 
or an owner may require the restitution of a thing from a pledgee on the basis of Article 271, as well as 
of Paragraph 1 of Article 172.  
 
SATISFACTION OF A PLEDGEE 
 
The most important and culminating moment of the pledge relations is the sale of a pledge (the 
pledged property) and the satisfaction of a pledgee’s demand through this procedure. Consequently, a 
pledgee (creditor) is authorised to satisfy his/her obligations through sale of a pledge. This does not 
mean that a pledgee has no right to require the satisfaction from a pledger through other property. 
He/she is not obliged to demand satisfaction only by means of a pledge. In this event, the specific 
nature of a pledge is that this pledged property is destined for securing the demand in case of failure 
of the fulfilment of an obligation.  
 
The easiest way to satisfy a pledgee (creditor) would be the automatic transfer of the pledged property 
into the ownership of a pledgee should there be a failure to fulfil an obligation. The Civil Code forbids 
such an act and considers the agreement on the above invalid (Article 273).  
 
The second Paragraph of Article 272 authorises a pledgee to realise the pledged property without the 
need of a court decision or any other executive acts. Though a pledgee has the right to realise the 
pledged property, he/she is not authorised to look for definite buyers and make a sales contract with 
them. Realisation of the pledged property through its sale should be carried out at an auction (Article 
278, Paragraph 1). The purpose of this rule is to secure a large number of potential buyers and 
possibly a high and realistic price of the pledged property.  
 
It is of great practical importance to know when a pledgee acquires the right to realise a pledge. In 
accordance with Paragraph 2 of Article 272, the realisation of a pledge is allowed "upon full or partial 
maturity of the monetary demand".  
 
Despite the fact that a pledge does not only secure a monetary obligation, for the moment of the 
realisation of a pledge it is necessary to have this demand expressed in monetary terms. It should also 
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be determined whether it is time to fulfil the obligation. A pledge may also be realised in case of partial 
default of an obligation. Provided the parties have agreed in advance, a pledge may be realised after 
the maturity of a part of the monetary demand. 
 
INVALIDATION OF THE AGREEMENT ON THE DIRECT TRANSFER 
OF PROPERTY RIGHT TO THE PLEDGEE 
 
In cases where a debtor (pledger) fails to fulfil the obligations assumed in regard to a creditor 
(pledgee), the easiest way to satisfy a pledgee would be to transfer the pledged property into the 
property of the latter. This is called lex commiccoria. In Georgia there were cases where a pledgee 
used to become the owner of the pledged property (pledge) automatically, when a pledger failed to 
fulfil the assumed obligations. The Civil Code prohibits the above procedure and invalidates the 
agreement on the direct transfer of the property on the pledged object to a pledgee in cases where 
his/her demand had not been fulfilled or could not be fulfilled in time.  
 
Prohibition of the automatic transfer of pledge to a pledgee does not mean that a pledgee may not 
become the owner of the pledged property, or that he/she has no right to set off the obligation with the 
pledger through becoming the owner of a pledge himself/herself and make free the debtor from his/her 
obligations.  This is all admissible and possible, but to this end it is necessary to follow the procedure 
provided for by the Law.  
 
The purpose of this rule of the law is to protect a pledger. Generally speaking, the value of the pledged 
property or obligation is much higher than the secured demand. It is relevant to note that the sale of 
the pledged property through auction may result in a sum that is higher than the demand itself. This 
means that through engaging in such a procedure the creditor will be satisfied; at the same time the 
auction charges will be covered and a certain amount of money may even be left for a pledger. Thus 
the direct transfer of the pledged property into the possession of a pledgee should be considered as 
an unjust enrichment, and the rules provided for unjust enrichment should be applied.  
 
THE RIGHT OF REALISATION OF A PLEDGED OBJECT 
 
Though the Civil Code delegates to a pledgee  the right to realise the pledge, the execution of this 
right is still connected with certain prerequisites. One such prerequisite is the obligatory realisation of a 
pledge for the satisfaction of a pledgee’s demand. In accordance with Article 274, a pledgee acquires 
the right of realising a pledge only in a case where it is necessary for the satisfaction of his/her 
demand. Provided a pledgee (creditor) has other means of satisfaction of his/her demand (for 
instance, the possibility to deduct a certain sum from the bank account of a debtor indisputably; or the 
possibility to set off the obligation of a debtor with the other obligation), then he/she will not be 
authorised to realise a pledge.  
 
This rule of the Civil Code is very important and it invites the parties to review their relations once 
again carefully and to consider that the realisation of a pledge is not the only way of satisfaction of a 
creditor. Meanwhile, the application of this rule in real life is rather difficult. The advantage of a pledge 
is that it makes it as easy as possible for a pledgee to get satisfaction for his/her demands. A debtor 
can not fulfil the obligations assumed in regard with a pledgee in any other way. Thus the "necessity of 
realisation of a pledge" arises quite often.  
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THE RIGHT OF REALISATION OF REPEATEDLY PLEDGED PROPERTY 
 
As we have already observed, the Civil Code provides for the possibility of repeatedly pledging one 
and the same thing. In this case it does not matter whether it is a contractual pledge or a pledge 
established by the law. Therefore, in such cases we have one pledged thing and several pledgees. 
The competition of pledges arising in this case refers, first of all, to the right of realisation of the 
pledged property and, to be more precise, to the issue whether the pledgee has the right to realise the 
pledge.  
 
The first sentence of Article 275 states: "If one and the same thing has been pledged several times, 
the right of its realisation shall be vested only in the pledgee whose right of a pledge has a priority over 
the right of a pledge of other persons". This means that the right of realisation of a repeatedly pledged 
thing has a pledgee, for whom the thing has been pledged primarily.  
 
Example: 
 
A student has borrowed 500 GEL from his neighbour. With a view to securing the debt, he has 
pledged his personal computer, which he has passed to his neighbour. The latter, who rented an 
apartment, failed to pay the rent and the landlord has exercised his right upon "the thing brought into 
the apartment", i.e. he has exercised the right of pledge established by the law in regard to the 
computer. The term for the repayment of the debt is not mature yet, while the term of payment of the 
rent is. In this case the fulfilment of the landlord’s demand precedes in time the obligation to be fulfilled 
in favour of the renting neighbour. Article 275 deals not with the right of a pledgee whose obligation is 
already mature, but with the ranks of the pledges, which right of pledge the neighbour acquired first. 
 
The other pledgees acquire the right of realising a pledge only in cases where the first pledgee waives 
his right to realise a pledge. The succession of the right of realisation of a pledge among the other 
pledgees shall be determined in accordance with the same rule, as foreseen for the first one.  
 
Provided the first pledgee exercised his right of realising a pledge in compliance with the law (through 
an auction), then the purchaser of the pledged property will acquire the property free from 
encumbrance (Article 283, Paragraph 1). This means that the obligations of other pledgees will no 
longer be secured by this same pledge.  
 
TRANSFER OF THE PLEDGED PROPERTY TO A THIRD PERSON HAVING THE  
RIGHT OF ITS REALISATION 
 
As has already been mentioned, pledge may be effected without the transfer of the property into the 
possession of a pledgee. But should a debtor fail to fulfil the assumed obligation and it becomes 
necessary to realise the pledged property, it should be passed to the pledgee, who has the right of 
realising it (Article 276, Paragraph 1). 
 
Though a pledgee has the right of realising a pledge, he/she will not act as a seller himself. He/she is 
not obliged to look for a potential purchaser him/herself. The pledge should be passed to a person 
who has been especially authorised for this purpose and who will ensure the realisation of a pledge 
through holding an auction. The pledge, with a view to further realisation, should be passed to this 
person by an authorised pledgee.  
 
In cases where a movable property is used as a pledge, neither its passage to a pledgee nor its 
realisation will cause many difficulties. But if a demand is used as a pledge, its realisation may be 
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connected with specific additional procedures, which, in terms of the Civil Code, may be dependent 
upon the "execution of a certain legal action". What kind of legal action shall we have to deal with? 
 
Example: 
 
Mr. A has had his share in the company Tavtavi Ltd. pledged in favour of Mr. B. When the basis for 
the realisation of the pledge became mature, the pledgee – Mr. B – required from Mr. A the relevant 
amendment of the articles of incorporation of Tavtavi Ltd. and the convening of a meeting of partners 
to this end, since it is impossible to realise a share of the limited company without making the relevant 
amendments to its articles of incorporation.  
 
Should a pledger fail to fulfil the demand of a pledgee within a period of two weeks, the pledgee will 
himself become entitled to effect this action on behalf of the pledger in compliance with Article 276, 
Paragraph 2, sentence 2, i.e. to convene the meeting of partners and make the relevant amendment 
to the Statutes (Articles of Incorporation).  
 
OBLIGATION OF NOTIFICATION ABOUT THE EXPECTED REALISATION OF A THING 
 
One of the mandatory prerequisites of the legal realisation of pledged property is the obligation of a 
pledgee to warn a pledger in advance about the expected realisation of a pledge. Inasmuch as the 
demand should be presented in monetary terms (regardless of whether or not it is a monetary 
obligation) a pledgee shall also specify the sum for which the pledged property should be realised 
(Article 277, sentence 1).  
 
The purpose of the preliminary notification about the expected realisation of the pledged property is to 
grant a pledger the possibility of finding other ways for the fulfilment of assumed obligations and thus 
save the pledged property from being sold.  
 
If a pledgee does not receive a response from a pledger within a period of two weeks, or if the answer 
is negative, the former will become fully authorised to realise the pledged property.  
 
REALISATION OF THE PLEDGED PROPERTY THROUGH AN AUCTION 
 
Despite the right of a pledgee (creditor) to realise the pledged property, he/she is obliged to realise it 
through an auction. A specially authorised person, namely the holder of an auction, has to carry out 
the auction. Until the present time such auctions in Georgia have been held by the courts. In future, 
some specialised auctions will presumably be organised, which will mainly be engaged in the 
realisation of pledged properties.  
 
The auctions aim at attracting as many potential buyers as possible and thus ensuring prices as high 
as possible. The latter may be attained through competition among the potential buyers aimed at 
acquiring the property at any cost.  
 

It is not mandatory to realise the property only through an auction. In accordance with Paragraph 2 of 
Article 278 of the Civil Code of Georgia, in cases where the pledged property has a market or stock 
exchange value, a pledgee may delegate the sale of a thing to a special trade organisation. Such 
property comprises all the goods sold through the distributive network (clothes, household appliances, 
jewellery articles, electric equipment, etc.). Commission shops, ordinary shops specialising in trade 
with the goods of a given category, pawnbrokers’ offices, etc. may act as special trade organisations.  
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INADMISSIBILITY OF THE REALISATION OF THE PLEDGED PROPERTY 
AT A PRICE LOWER THAN THE COST OF MATERIAL 
 
The economic problems and social poverty that have beset Georgia following the disintegration of the 
former USSR have made the country face up to numerous, hitherto unfamiliar problems. One such 
problem is also connected with pledge, namely where pledgees (creditors) are accustomed to selling 
property pledged by debtors who failed to repay their debts at miserable prices. While elaborating the 
Civil Code, the Commission engaged on this work decided to defend the interests of such debtors. As 
a result, the first sentence of Article 279 has been formulated, in accordance with which "pledged 
property may not be realised at a price lower than the cost of material". The legislation of other 
countries provides for a similar proscription only in respect of things made of gold or silver. For 
instance, in accordance with § 1240 of the Civil Code of Germany "gold and silver things may not be 
offered at a price lower than the value of gold and silver itself".  
 
It is apparent that Georgian law may cause many more severe problems. If we take into consideration 
the fact that in many cases the value of material and an article are not equal, this strict rule may cause 
many problems in Georgia. It is very often considered difficult to determine the value of the material or 
how much it cost at the time the article itself was manufactured. 
  
The way out of this complicated situation is given in Article 279, sentence 2. Through analysis of this 
provision we may draw two conclusions: 
 
a) A pledger himself should demand that an article should not be sold at a price lower than the value 

of the actual material itself;  
b) The value of this material should be determined by an independent expert.  
 
THE OTHER RULE OF REALISATION OF PLEDGE 
 
Although an auction is the main source for the realisation of pledged property, the Civil Code does not 
prohibit other methods of realising it. To this end, the agreement between a pledgee and an owner is 
quite sufficient.  
 
Example:  
 
The construction company Khidi has pledged 10,000 bricks to secure a bank loan. Because Khidi 
failed to repay the loan, realisation of the bricks became a necessity. Khidi and the bank have agreed 
not to realise the bricks through an auction but to sell them to the Savane hotel, which was 
constructing a new building for the hotel and was thus in need of the said bricks. Such an agreement 
complies with the first sentence of Article 280 and does not require the realisation of pledged property 
through an auction.  
 
The “other rule” of realising a pledge has one characteristic feature of great practical importance. If the 
pledged property is sold through an auction, the new owner purchases the property free from 
encumbrance, i.e. the other pledgees will not have the right to demand the satisfaction of their 
demands. In cases where the realisation of the pledged property is by means of the "other rule", the 
law provides for the protection of third persons who may have the right over the pledged property (for 
instance, the other pledgees) and the alienation of the pledged property will deprive them of these 
rights. In such cases consent of the third persons is mandatory for the realisation of the pledged 
property.  
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Example:  
 
Before pledging the bricks at the bank, the Khidi company made a sales contract with Sakxlmsheni 
Ltd. on the sale of the pledged bricks. The contract between the bank and the purchaser of the bricks 
jeopardised Sakxlmsheni, since it would not be able to purchase the bricks from Khidi. Thus, in 
accordance with the second sentence of Article 280, the consent of Sakxlmsheni (a third person) is 
mandatory.  
 
If a third party does not give its consent, the given method of realising the pledged property will not be 
repudiated automatically. The final decision on granting consent and on applying the given rule shall 
be taken by the court.  
 
PARTICIPATION OF A PLEDGEE AND AN OWNER IN THE AUCTION 
 
Although an auction aims at attracting a large number of potential purchasers, the Law also allows for 
the participation of a pledgee and an owner in the auction. Moreover, they can participate jointly and 
become joint owners.  
 
THE OBLIGATION OF CASH PAYMENT AT AN AUCTION 
 
The main characteristic of realising pledged property through an auction is that a purchaser has to pay 
cash immediately. Settlement through a cheque is equal to cash payment. The main objective of this 
rule is to ensure the actual realisation and receipt of fees in this way. Should a purchaser fail to fulfil 
this obligation to pay cash immediately, he will not become the owner of the pledged property (Article 
282, sentence 2).  
 
It is possible to hold an auction without this condition; in other words it is not mandatory for a 
purchaser to pay the price immediately. The main characteristic of an auction without immediate 
payment is that, notwithstanding whether or not  a purchaser pays the relevant sum, the pledgee is 
considered to have received the price of purchase and the demand is satisfied. The relations arising 
after this procedure are the relations between a seller and a purchaser and not between a pledgee 
and a pledger.  
 
THE RESULT OF THE LAWFUL REALISATION OF THE PLEDGED PROPERTY 
 
As stated before, the main means for the satisfaction of a pledgee is the realisation of the pledged 
property. In such cases, however, there does arise one problem: whether the obligation secured by 
this pledge is transferred to a new purchaser of a pledge or not. In accordance with the general rule 
provided for by the first sentence of Paragraph 3 of Article 267, the pledge cannot be transferred to 
another person without the relevant demand. But this rule is applicable only in cases where the 
alienation of pledge is effected through a method other than one provided for the satisfaction of the 
demands, i.e. though an auction or any other way. Thus, when talking about the "lawful alienation and 
transfer of pledge" (Article 283, Paragraph 1), the realisation of a thing as the pledged property 
through an auction or any similar method is meant. 
 
Therefore, if a pledge is realised through an auction with a view to gratifying the demands of a creditor 
(pledgee), the acquirer of a pledge acquires the property free from encumbrance (Article 283, 
Paragraph 1).  
 



PLEDGE ACCORDING TO THE NEW CIVIL CODE 

GEORGIAN LAW REVIEW - FIRST AND SECOND QUARTERS 1999 96 

When talking about the "property without encumbrance", the property free from pledge is meant, i.e. a 
purchaser acquires the non-pledged property. In this case it makes no difference which pledgee has 
realised the pledge – the first or the second one.  
 
There are cases where the realisation of a thing as a pledge is effected by a person who has no right 
of pledge over this pledged property, or where a purchaser acquires the property free from 
encumbrance, provided the realisation of the pledged property for satisfying the demand is not 
necessary and a purchaser is bona fide.  
 
Example: 
 
Valadze failed to return credit to the bank in time. Three computers belonging to Valadze secured this 
credit. The bank has notified him about the realisation of the computers, but has alienated them before 
the expiration of the two weeks period. Despite the breach of the order of alienation of the pledged 
property on the part of a pledgee, the acquirer will still acquire the property free from encumbrance. As 
regards the pledger, the latter may demand compensation for damages from the pledgee (the bank).  
 
RULES ON REALISATION OF A DEMAND 
 
In cases where the debts are secured by demands, we have to deal with certain specifications 
together with general rules of realisation. These specifications stem from the nature of the demand 
itself, its characteristics: unlike the things it is neither mandatory nor expedient to realise it through an 
auction.  
 
Example: 
 
A writer has pledged the right of receiving the author's emolument from the Zekari publishing house in 
order to secure the bank loan. Since the writer failed to repay the loan to the bank in due course, the 
necessity of realising this demand has arisen. The realisation of this demand through an auction has 
no practical meaning at all. However, there is another way out: the bank may re-register the writer's 
demand under its own name, i.e. have the demand assigned. But this method is also insufficient, since 
the value of the demand may be much higher than the secured demand. This is thus unacceptable to 
the pledgee. There exists a third way: the bank may require from the publishing house, the debtor, the 
payment of the due part of the author's emolument to the bank (i.e. to the creditor). At the moment of 
pledge, the publishing house was notified about this.  
 
This example stresses the fact that the realisation of the pledged property should be carried out 
through payment in favour of a creditor so that a pledger should not be wholly deprived of his demand.  
 
The same is true with the realisation of demands like right on rent, lease, dividends and alike. One 
more example will better illustrate the specific nature of the realisation of a pledged demand.  
 
Example:  
 
The owner of an apartment has pledged the five months' rent he was due to receive from the renter 
(tenant) of the apartment with a view to securing his bank loan. The bank has accordingly informed the 
renter of the apartment (debtor) to pay the rent to the bank and not to the owner of the apartment, i.e. 
the realisation of a demand in this case is also effected through the payment in favour of a creditor.  
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INCOME FROM THE REALISATION 
 

After the maturity of the pledge the right of realising the pledge is transferred to the pledgee. He/she 
has conferred upon him/her the right to alienate the pledged property through an auction or any other 
method and to satisfy his/her obligations. In this way the owner becomes in practice free of his/her 
obligations in respect of a creditor (pledgee). After the realisation of a pledge it does not matter for 
what purposes a pledgee makes use of this sum. After the realisation of the pledged property the 
following presumption will come into force: "The demand shall be regarded as having been satisfied by 
the debtor in favour of the creditor" (Article 285, sentence 1). 
 
This presumption stems from the prerequisite that the income obtained from the realisation of the 
pledged property is for the satisfaction of the pledgees.  

 

In cases where the pledged property is realised before the term of maturity, the income obtained from 
the realisation should be passed into the possession of a pledger (owner) and not that of a pledgee. In 
this event the debt is secured by the income, i.e. we have the case of surrogating, whereby the 
income obtained through the realisation of the pledged property is substituted for the pledge (Article 
285, sentence 2). 
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MOST IMPORTANT LEGAL ACTS  

ADOPTED IN THE FIRST AND SECOND QUARTERS OF 1999 
 
 
1. LAWS ADOPTED BY THE PARLIAMENT OF GEORGIA 
 

03.02.99 Law on Changes and Amendments to the Law of 
Georgia on Obligatory Third Party Insurance of 
Vehicle Owners 

SM1 No. 1784, 3 (10) pp. 6-7 

03.02.99 Law on Mandatory Fire Insurance SM No. 1781, 3 (10) pp. 2-6 

05.02.99 Patent Law of Georgia SM No. 1791, 5 (12) pp. 2-16 

05.02.99 Law on Changes and Amendments to the Law of 
Georgia on the Principles of the Tax System 

SM No. 1793, 4 (11) p. 5 

05.02.99 Law of Georgia on Trade Marks SM No. 1795, 5 (12) pp. 16-27 

05.02.99 Law of Georgia on the Regulation of Accounting 
and Reporting 

SM No. 1796, 4 (11) pp. 2-4 

05.02.99 Law on Amendments to the Law of Georgia on 
Normative Acts 

SM No. 1798, 4 (11) p. 5 

19.02.99 Law on Changes and Amendments to the Law of 
Georgia on Entrepreneurs 

SM No. 1805, 6 (13) p. 2 

19.02.99 Law on Changes to the Civil Code of Georgia SM No. 1807, 6 (13) p. 2 

02.03.99 Law of Georgia on the Approval of the Amount of 
Georgian Armed Forces 

SM No. 1821, 6 (13) p. 3 

04.03.99 Law on Changes and Amendments to the Criminal 
Code and Criminal Procedure Code of Georgia  

SM No. 1825, 9 (16) pp. 2-3 

05.03.99 Law on Changes to the Organic Law of Georgia on 
Parliamentary Elections in Georgia 

SM No. 1834, 7 (14) p. 2 

05.03.99 Law on Changes and Amendments to the Organic 
Law of Georgia on Courts of General Jurisdiction 

SM No. 1836, 8 (15) pp. 2-12 

19.03.99 Law on Changes to the Civil Code of Georgia SM No. 1860, 10 (17) p. 2 

19.03.99 Law on the State Budget of Georgia for 1999 SM No. 1865, 10 (17) pp. 2-9 

                                                        
1  “Sakanonmdeblo Matsne” is the new Georgian law gazette. 
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19.03.99 Law of Georgia on Intelligence Activity SM No. 1841, 12 (19) pp. 3-8 

19.03.99 Law on Changes and Amendments to the Law of 
Georgia on Public Service 

SM No. 1843, 12 (19) p. 9 

19.03.99 Law on Amendments to the Law of Georgia on 
Military Obligations and Military Service 

SM No. 1849, 12 (19) p. 10 

19.03.99 Law on Changes and Amendments to the Law of 
Georgia on Securing the Pensions for Servicemen 
Retired from Military and Law Enforcement Bodies 
and their Families 

SM No. 1851, 12 (19) p. 10 

19.03.99 Law on Changes and Amendments to the Law of 
Georgia on State Secrets 

SM No. 1853, 12 (19) p. 11 

19.03.99 Law on Changes to the Law of Georgia on 
Firearms 

SM No. 1855, 12 (19) p. 11 

02.04.99 Law on Changes to the Tax Code of Georgia SM No. 1878, 11 (18) p. 3 

02.04.99 Law on Changes to the Law of Georgia on 
Customs Tariffs and Fees 

SM No. 1880, 11 (18) p. 3 

16.04.99 Law on State Examination and Approval of 
Construction Projects 

SM No. 1888, 13 (20) pp. 2-5 

16.04.99 Law on Gas and Oil SM No. 1892, 13 (20) pp. 6-22 

16.04.99 Law on Changes and Amendments to the Organic 
Law of Georgia on Courts of General Jurisdiction 

SM No. 1898, 13 (20) p. 24 

16.04.99 Law on Enforcement of Court Decisions SM No. 1908, 13 (20) pp. 24-44 

30.04.99 Law on Amendments to the Law of Georgia on 
Land Registration 

SM No. 1914, 14 (21) p. 3 

30.04.99 Law on Amendments to the Law of Georgia on 
Normative Acts 

SM No. 1918, 14 (21) pp. 3-4 

30.04.99 Law on Acknowledgement and Guarantees of 
Social Protection of Persons, injured during the 
Breaking up of the Peaceful Manifestation for the 
Independence of Georgia in Tbilisi, on April 9, 1989  

SM No. 1921, 14 (21) pp. 4-7 

30.04.99 Law on Fees for the Registration of Land Plots and 
the Real Estate related to them 

SM No. 1924, 14 (21) pp. 7-10 

30.04.99 Law on Changes and Amendments to the Law of 
Georgia on the Securities Market 

SM No. 1929, 14 (21) pp. 10-11 
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30.04.99 Law on Amendments to the Law of Georgia on 
Public Service 

SM No. 1931, 14 (21) p. 11 

30.04.99 Law on Investigation Activities SM No. 1933, 14 (21) pp. 11-19 

12.05.99 Law on Changes to the Organic Law of Georgia on 
the Prosecutor’s Office  

SM No. 1942, 17 (24) p. 2 

12.05.99 Law on Supreme the Court of Georgia SM No. 1947, 14 (21) pp. 20-27 

13.05.99 Law on Changes and Amendments to the Civil 
Procedure Code of Georgia 

SM No. 1956, 15 (22) pp. 14-15 

13.05.99 Law on Changes and Amendments to the Criminal 
Procedure Code of Georgia 

SM No. 1958, 16 (23) pp. 2-31 

14.05.99 Law on Licensing of Entrepreneurial Activities SM No. 1966, 18 (25) pp. 4-9 

28.05.99 Law on Changes and Amendments to the Civil 
Procedure Code of Georgia 

SM No. 1972, 18 (25) p. 10 

28.05.99 Law on Changes and Amendments to the Organic 
Law of Georgia on Courts of General Jurisdiction 

SM No. 2040, 18 (25) pp. 11-14 

28.05.99 Law on Changes and Amendments to the Law of 
Georgia on Customs Fees 

SM No. 2044, 18 (25) p. 14 

28.05.99 Law on Changes to the Customs Code of Georgia SM No. 2046, 18 (25) p. 15 

28.05.99 Law on Changes and Amendments to the Criminal 
Procedure Code of Georgia 

SM No. 2048, 18 (25) pp. 15-23 

28.05.99 Law on Changes and Amendments to the Law of 
Georgia on Normative Acts 

SM No. 1978, 20 (27) p. 4 

28.05.99 Law on Changes to the Law of Georgia on 
Insurance 

SM No. 2007, 20 (27) p. 6 

28.05.99 Law on Changes to the Law of Georgia on 
Commercial Bank Activities 

SM No. 2015, 20 (27) p. 7 

28.05.99 Law on Changes to the Law of Georgia on Land 
Registration 

SM No. 2021, 20 (27) p. 8 

28.05.99 Law on Changes to the Law of Georgia on 
Certification of Products and Services  

SM No. 2029, 20 (27) p. 10 

28.05.99 Law on Changes to the Law of Georgia on 
Entrepreneurs 

SM No. 2042, 20 (27) p. 11 
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28.05.99 Law on Legal Entities of Public Law SM No. 2052, 20 (27) pp. 11-15 

28.05.99 Law on Traffic Security SM No. 2050, 22 (29) pp. 2-23 

08.06.99 Law on Social-economic and Cultural Development 
of High-mountainous Regions 

SM No. 2054, 24 (31) pp. 24-35 

08.06.99 Law on Art Servants and Art Unions SM No. 2059, 24 (31) pp. 17-24 

09.06.99 Law on Direct State Governance SM No. 2069, 23 (30) pp. 2-3 

09.06.99 Law on Changes and Amendments to the 
Administrative Code of Georgia 

SM No. 2070, 24 (31) pp. 4-5 

09.06.99 Law on Changes and Amendments to the Law of 
Georgia on Entrepreneurs 

SM No. 2073, 24 (31) pp. 5-12 

09.06.99 Law on Amendments to the Law of Georgia on 
Securities Market 

SM No. 2075, 24 (31) p. 5 

09.06.99 Law on Amendments to the Tax Code of Georgia SM No. 2080, 24 (31) p. 13 

09.06.99 Law on Amendments to the Law of Georgia on 
Agricultural Land Property  

SM No. 2082, 24 (31) pp. 16-17 

09.06.99 Law on Amendments to the Labour Code of 
Georgia 

SM No. 2086, 24 (31) pp. 14-15 

22.06.99 Law on Changes and Amendments to the Organic 
Law of Georgia on Courts of General Jurisdiction 

SM No. 2102, 25 (32) pp. 6-7 

22.06.99 Law on Changes and Amendments to the Law of 
Georgia on Restructuring of Tax Debts 

SM No. 2106, 25 (32) p. 3 

22.06.99 Law on Geographical Indications and Appellations 
of Origin   

SM No. 2108, 25 (32) pp. 7-12 

22.06.99 Law on Layout-designs of integrated Circuits SM No. 2110, 25 (32) pp. 12-15 

22.06.99 Law on Academy of Science of Georgia SM No. 2121, 25 (32) pp. 16-23 

22.06.99 Law on Organisation of Economic Activities of 
Local Self-government Bodies 

SM No. 2123, 25 (32) pp. 24-26 

22.06.99 Law on Adoption of Orphans and Abandoned 
Children 

SM No. 2126, 25 (32) pp. 26-31 
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22.06.99 Law on Amendments to the Criminal Code of 
Georgia 

SM No. 2128, 25 (32) p. 32 

22.06.99 Law on Amendments to the Administrative Code of 
Georgia 

SM No. 2130, 25 (32) p.32 

22.06.99 Law on Changes and Amendments to the 
Administrative Code of Georgia 

SM No. 2132, 25 (32) pp. 3-4 

22.06.99 Law on State Support of Children and Adult Unions SM No. 2139, 25 (32) pp. 4-6 

22.06.99 Law on Theatres of Georgia SM No. 2104, 27 (34) pp. 3-6 

22.06.99 Law on Copyright and Related Rights SM No. 2112, 28 (35) pp. 2-24 

22.06.99 Law on Changes to the Civil Code of Georgia SM No. 2114, 26 (33) p. 2 

22.06.99 Forest Code of Georgia SM No. 2124, 28 (35) pp. 24-53 

23.06.99 Law on Changes to the Organic Law of Georgia on 
the Ombudsman 

SM No. 2146, 27 (34) pp. 6-7 

23.06.99 Law on Changes and Amendments to the 
Administrative Code of Georgia 

SM No. 2148, 27 (34) p. 7 

23.06.99 Law on Commodity Ex-Changes and Stock Trade SM No. 2153, 27 (34) pp. 8-13 

23.06.99 Law on Changes and Amendments to the Tax 
Code of Georgia 

SM No. 2180, 26 (33) pp. 16-20 

25.06.99 Law on Changes and Amendments to the Organic 
Law of Georgia on Parliamentary Elections in 
Georgia 

SM No. 2175, 26 (33) pp. 4-16 

25.06.99 Law on Changes and Amendments to the Customs 
Code of Georgia 

SM No. 2201, 26 (33) pp. 2-3 

25.06.99 Law on Changes and Amendments to the Law of 
Georgia on Normative Acts 

SM No. 2203, 27 (34) pp. 13-14 
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II. ORDINANCES OF THE PRESIDENT OF GEORGIA  
 

18.01.99 Ordinance of the President of Georgia No. 18 on the Attestation of Judges and on 
Conducting the Qualification Examinations of Judges 

21.01.99 Ordinance of the President of Georgia No. 25 on the 1999-2000 Individual Programme 
for Georgia’s Co-operation with NATO 

22.02.99 Ordinance of the President of Georgia No. 75 on the Development of the 
Telecommunication Sector of Georgia and on the Strategy of attracting Investments  

11.03.99 Ordinance of the President of Georgia No. 94 on the Accession of Georgia to the 
Convention of May 26, 1993 adopted under the Hague International Conference on 
Private Law "On Protection of Children and Co-operation in respect of inter-country 
Adoption" 

13.03.99 Ordinance of the President of Georgia No. 102 on the Approval of the Regulation on 
Medical Insurance State Company of Georgia 

26.03.99 Ordinance of the President of Georgia No. 114 on Time Calculation in force on the 
Territory of Georgia 

04.05.99 Ordinance of the President of Georgia No. 232 on the Accession of Georgia to the 
Basel Convention of 1989 "On transborder Transit of dangerous Residues and on the 
Control over their Storage" 

04.06.99 Ordinance of the President of Georgia No. 351 on the Amount of the minimum Wage    

 

III.  DECREES OF THE PRESIDENT OF GEORGIA 
 

21.01.99 Decree of the President of Georgia No. 40 on the Attestation of Judges and conducting 
the Qualification Examinations of Judges 

28.01.99 Decree of the President of Georgia No. 59 on Safeguard Measures of legislative 
Activities in the Executive Authority 

25.03.99 Decree of the President of Georgia No. 207 on signing the European Convention on the 
Protection of Human Rights and Fundamental Freedoms" 

20.04.99 Decree of the President of Georgia No. 286 on signing the European Convention "On 
mutual Assistance in criminal Matters" 
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IV.  DECREES OF THE PARLIAMENT OF GEORGIA 
 
02.03.99 Decree of the Parliament of Georgia No. 1818 on Accession to "The second optional 

Protocol towards the Abolishment of Death Penalty of the international Covenant on 
civil and political Rights" 

 
02.03.99 Decree of the Parliament of Georgia No. 1819 on Accession to the European 

Convention "On Information about foreign Legislation" 
 
02.04.99 Decree of the Parliament of Georgia No. 1872 on the Ratification of "The Charter of 

the Council of Europe" 
 
16.04.99 Decree of the Parliament of Georgia No. 1899 on Accession to “The international 

Convention on the Elimination of all Forms of racial Discrimination" 
 
12.05.99 Decree of the Parliament of Georgia No. 1940 on the Ratification of the European 

Convention "On the Protection of Human Rights and Fundamental Freedoms" 
 
23.06.99 Decree of the Parliament of Georgia No. 2143 on Accession to the European 

Convention “On mutual Assistance in criminal Matters" 
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