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About Tacis and GEPLAC 
 
 
The Georgian Law Review (GLR) is a publication which is funded by the Tacis Programme through 
the Georgian-European Policy and Legal Advice Centre (GEPLAC). 
 
Launched by the EC in 1991, the Tacis Programme provides grant financed technical assistance to 13 
countries of Eastern Europe and Central Asia (Armenia, Azerbaijan, Belarus, Georgia, Kazakhstan, 
Kyrgystan, Moldova, Mongolia, Russia, Tajikistan, Turkmenistan, Ukraine, and Uzbekistan), and 
mainly aims at enhancing the transition process in these countries. 
 
When Tacis was initiated, technical assistance was a standalone activity, whereas the programme is 
now part of a complex and evolving relationship with each of the 13 countries concerned. Politicians 
and officials form the partner countries and the EU meet now on a regular basis. With the 
implementation of PCAs as well as the EU enlargement process, Tacis also becomes a more strategic 
instrument in the co-operation process between EU and partner countries. 
 
A new Regulation concerning the provision of assistance to the partner states in Eastern Europe and 
Central Asia replaces the former legal basis (Council Regulation (EC Euroatom) No. 1279/96, which 
expired on 31st of December 1999). This new Regulation covers the years 2000-2006 (Council 
Regulation (EC Euroatom) No. 99/2000 of 29th of December 1999). 
 
The new regulation is based on an understanding that cooperation is a reciprocal process, 
encouraging a move from �demand-driven� to �dialogue-driven� programming. More flexibility in the 
way that Tacis is structured will allow potential technical assistance to be mobilised and implemented 
according to the capacity of each partner country. 
 
The 2000 Regulation concentrates Tacis activities on fewer objectives: 
 

- institutional, legal and administrative reform; 
- private sector and economic development; 
- consequences of changes in society, infrastructure networks; 
- environmental protection; 
- rural economy; 
- nuclear safety. 

 
The new Regulation also focuses on projects of sufficient scale (projects of at least 2 million in Russia 
and Ukraine and 1 million in the other partner countries) and supports the objectives of the PCAs. 
 
GEPLAC was established in 1998 by the Tacis Programme in order to support economic and legal 
reform in Georgia. Activities under GEPLAC�s programme include besides GLR the edition of 
Georgian Economic Trends (GET), establishment of a library and the provision of economic policy and 
legal advice to the Parliament and Government of Georgia to support the implementation of the 
Partnership and Cooperation Agreement between Georgia and the European Communities and its 
Member States concluded in 1996. 
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INTRODUCTION 
 
 
Dear Reader, 
 
The present edition of GLR that covers first and second quarters of 2000 is introduced by Prof. Otar 
Melkadze, Department of Theory of Law and Constitutional Law of Tbilisi State University, and Omar 
Makharadze, post graduate student. The authors review and comment upon legal issues related to 
presidential governance in transitional legal systems of CIS countries and specifically concentrate on 
the peculiarities of the Georgian constitutional system.  
 
Prof. Pieter Jan Kuijper, Director of Legal Affairs of the World Trade Organization and Professor of 
European Community Law at the University of Amsterdam (Netherlands), discusses legal problems 
related to the approximation of legislation on the EU level concerning the movement of persons. In 
particular he focuses on procedures related to the granting of visa and asylum and issues of 
immigration that were agreed at Schengen in 1985 and modified with the Treaty of Amsterdam and 
which have now become known in Brussels as "Amsterdamisation". 
 
The legal mechanisms provided by the Portuguese Constitution to introduce the acquis 
communautaire following accession to the European Communities is reviewed and analysed by Gaga 
Gabrichidze, Leading Specialist of the Committee for Foreign Relations of the Parliament of Georgia. 
In his conclusion the author draws parallels to the Georgian system of application of rules of 
international organisations and outlines possible solutions to related legal problems. 
 
Alexander Tushuri and Tato Urjumelashvili, Legal Experts of GEPLAC, in their contribution provide 
for detailed analysis of the Law of Georgia on Monopolistic Activity and Competition and suggest 
measures for its further improvement in order to support the establishment of a competitive 
environment for business activities in Georgia. 
 
�The European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or 
Punishment is the specialised, but strong and efficient part of the international system of protection of 
human rights within the framework of the Council of Europe, pertinent application of which will 
definitely promote the improvement of the situation in this field and establishment of European 
standards� concludes Eric Svanidze, former Deputy Minister of Justice, in his assessment of the text 
of the Convention. The author previously was liaison officer responsible to represent Georgia in its 
relationship with the Council of Europe concerning matters related to this convention. 
 
On 23rd of July 1999 the Parliament of Georgia adopted the Law of Georgia on Obligation to 
compensate Damage caused by hazardous Substances. Nino Chokheli and David Kereselidze, 
Legal Experts of GEPLAC, provide analysis of the most important aspects of the Law and propose 
steps to be taken for further development in the light of approximation with European standards. 
 
Nikolaos Lyberis, Attorney at Law at the law firm Vayanos-Kostopoulos, Athens (Greece), and Legal 
Advisor at the Max-Planck-Institute for Private International Law, Hamburg (Germany), contributes on 
the legal rules related to the protection of appellations of origin and geographical indications and their 
implementation according to Greek law. These rules foster the protection of products especially of the 
agricultural sector and thus are of key relevance not only for Greece but for Georgia as well. 
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Finally, Alexander Barnewitz and David Kereselidze, Legal Experts of GEPLAC, review the 
development of the Georgian legal system since 1997 and continue the contribution provided by 
Siegfried Lammich and David Sulakvelidze in GLR 1st Quarter of 1998 that covers the preceding 
period since 1994. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Maik S. Masbaum      Alexander Tushuri 
Chief Legal Adviser      Deputy Director 
 
November 2000, Tbilisi 
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OTAR MELKADZE/OMAR MAKHARADZE� 
 

PROBLEMS OF PRESIDENTIAL GOVERNMENT
�� 

 
 
The Constitutional Commission that was established in 1993 started to elaborate a new Constitution 
for Georgia on the basis of the Georgian Constitution of 1921 in order to establish the constitutional 
foundation for a parliamentary republic. However, this constitutional process turned out to be quite 
difficult, primarily because the orientation of style and character of the state administration was 
frequently changed. During this process the concept of a parliamentary republic was changed to one 
of a semi-presidential, mixed government and finally the Constitutional Commission submitted a draft 
based on this to the Parliament. The result of the dispute about the draft was that the Parliament 
focused its attention on the model of presidential government. Here again Georgian �creative skill� has 
dominated. As a matter of fact before the recognition of Georgia as being European we were not able 
to predict that we would become the only country in Europe that has a presidential form of 
government, which is unacceptable for continental law.  
 
The form of political order of the Republic of Georgia is that of a democratic republic � with this 
concept the new Constitution of Georgia has entered into force.  
 
In order to assess the real degree of democracy and the balance between the branches of 
government deriving from the principles of separation of powers in our country, we should more 
actively apply the method of comparative jurisprudence. This is especially important now that it is 
obvious that the Georgian presidential republic has developed many peculiarities and that practical 
experience of seven years has evolved many problems characteristic of the processes taking place in 
our country. 
 
This article is divided into three parts. Before presenting our opinions with regard to the Georgian 
peculiarities of presidential government, we must note that many of them are argued with the 
language and examples of foreign constitutional law. This is why in the first part some conceptual 
ideas of presidential government instituted in the constitutional law will be touched upon for the 
purpose of critically judging these peculiarities in relation to respective international experience. The 
second part presents the innovations developed in the post soviet space in order to assess the 
experience of presidential authoritarianism carefully.   
 
 
PRESIDENTIAL GOVERNMENT AND CONSTITUTIONAL LAW 
 
The copyright of establishing presidential republic belongs to the 1787 US Constitution. Since then the 
head of the state elected by the people as a supreme entity of executive power has become the 
cornerstone principle of the constitutions of many countries in Latin America, Asia and Africa. Yet 
there is endless discussion of the positive and negative aspects of presidential government.  
 

                                                           
� Otar Melkadze is Professor of Law at the Department of Theory of Law and Constitutional Law of Tbilisi State University and 
Omar Makharadze is post graduate student. 
�� Translation from Georgian language by GEPLAC. 
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Disputes between well-known constitutionalists were sharper when choice was limited to presidential 
and parliamentary government and scientists were advocating opposing ideas. In particular R. Kent 
Viver tries to answer the question put in the heading of his article: �Are parliamentary systems better 
than other systems of government?"1 The author endeavours to arrange the issues of interest to him in 
separate sub-questions and by summarising the answers to these tries to get a final answer to the 
main question. However, this method could not give a perfect answer to the main question. 
Thereupon, J. Linz, a famous expert of Latin American countries and of presidential government 
generally, evidently on the basis of long study and analysis of this system, tries to show paradoxes of 
presidential government through the method of opposing parliamentary system with the presidential 
system in his article �The Failure of Presidentialism�.2   
 
The dispute has led to the particular result that constitutional law itself has increased the possibility of 
choice as well as extended the frontier of the subjects of the dispute. The point is that France�s 
Constitution of the Fifth Republic from 1958 under de Gaulle saw the introduction of a new French 
model, which in the system of its principles combines the characteristics of presidential and 
parliamentary governments and for this reason is called a mixed form of government. Today, under 
the forms of republican government, the head of state � the president � can exist in three forms of 
government: parliamentary, presidential and mixed or so-called semi-presidential republics. 
 
With regard to the given classification some interest is drawn to the research of M. Schugart, 
Professor of the University of California, �About President and Parliament�3, who offers his own 
classification of types of government. In his point of view there are five different models in 
constitutional law and they are: 
 

- �pure� presidential; 
- premier together with president; 
- presidential-parliamentary; 
- parliament together with president; 
- �pure� parliamentary. 

 
We believe the difference between the Schugartian variant and the above three-type traditional 
classification is that besides �pure� presidential and �pure� parliamentary models the three others are 
modifications of the mixed system of government. The presidential-parliamentary model of 
government is the semi-presidential model, which successfully functions in numerous countries of the 
world. Consequently, in the classification, the French model together with the classical formula, are 
represented actually in two variants and where they lie depends upon the balance of the force of 
president�s support in the parliament. In one case, which recently has been occurring quite frequently, 
the president has no guaranteed majority in the parliament and the premier�s candidature is the result 
of serious compromise. In such cases the premier-minister supported by the parliament appears as a 
quite independent figure next to the president. Thus, this is not �premier together with president� but in 
fact this is the semi-presidential variant when in the head of government stand the president and 
premier and executive authority is �halved� between them. The model of Schugart �parliament together 
with president� is the case when the president and the parliamentary majority represent one political 
power and the selection and approval of the premier�s candidature is the common task of both. This 
very case is �the premier with president� and the fully authorised president rules the country.  
 

                                                           
1 See O. Melkadze, Republic: Parliamentary or Presidential, Tbilisi, Upleba, 1996, pp. 16-37. 
2 See O. Melkadze, Republic: Parliamentary or Presidential, Tbilisi, Upleba, 1996, pp. 93-105. 
3 See O. Melkadze, Republic: Parliamentary or Presidential, Tbilisi, Upleba, 1996, pp. 137-144. 
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Accordingly, the classification of M. Schugart, in our opinion offers not five models but rather confirms 
the variability of mixed models, which in the situation of similarity of principles provides the opportunity 
of certain choice. The subject of our interest is the main element of this choice � the president�s figure, 
for upon it depends the position of the head of state in the system of government, his competence and 
actual power. 
 
As a matter of fact the notion of president differs. In some countries the president may be the head of 
state and head of government simultaneously as it happens in pure presidential republics. In other 
countries, the position of the head of government exists together with the position of the president 
among which the authorities are clearly separated. In the latter case, in some countries he is the head 
of state formally as in parliamentary republics and in other he is the actual head too, as in semi-
presidential republics. 
 
The president of semi-presidential republic is the head of state, however, as a rule, he is not the head 
of government and does not hold the position of premier-minister although he presides over 
governmental sessions concerning the determination of strategic orientation of governmental policy of 
the nation. Thereby he enjoys the authority through which he can influence the governmental policy. 
The president has the prerogative to approve the decrees and resolutions adopted by the government 
and has the right to send them back for reconsideration. In addition he has the right to veto the laws 
without interference of the parliament, the right to submit them to a referendum for the purpose of 
adoption of ordinary laws, the right to dissolve the parliament and to initiate new elections which leads 
to the replacement of the government. 
 
Unlike the American pure presidential model, the European model does not delegate unlimited 
executive power to the president. The formation of government derives from how political powers are 
vested in the parliament, and it will always depend upon the position of the parliamentary majority. For 
this reason, the government is accountable before the parliament and not the president.  
 
The merit of this model is that the president has many actual governmental powers, the premier and 
the cabinet head the executive authorities and at the same time are accountable before the 
parliament. However, conflict between the head of state and head of government may occur. 
 
In single cases the functioning of semi-presidential system is conditioned not by the legal but by the 
factual constitution i.e., the factual rules which reflect the vital basis of political order. This is the 
defining factor of the semi-presidential government of Finland. The Finnish Constitution reads that the 
executive authority is assigned to the president though in fact the government is headed not by the 
president but by the premier-minister. This enables for certain restriction of the president�s authority 
and rotation of presidential-parliamentary systems in the state government.  
 
Generally, in those countries where a president operates together with a premier the problem of co-
ordination of their authorities always arises. Even in a such legally stable country like France, the 
problem of coordination is quite ambiguously regulated on the level of constitutional law.  
 
Semi-presidential republic, as a term, is not subject to direct understanding and this does not mean 
that the president of this country, in terms of rights, holds an intermediate place between the 
presidents of presidential and parliamentary republics. This cannot be said about the president of 
France, who with regard to certain rights stands on a higher level than the president of a pure 
presidential republic. For example the president has the right of adoption of laws through referendum 
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without interference of the parliament. This is manifested with the dual nature of the French model of 
parliamentary government.  
 
The point is that full exercise of rights assigned to the president, as was noted above, depends upon 
the political powers in the parliament. In one case the president is somehow blocked by a majority of 
the political opposition in parliament and the country takes the form of parliamentary government 
because the candidate of the parliamentary majority takes a leading role in the form of the head of the 
executive authority � government. 
 
The choice of type of system depends on many factors. The point is that if the choice is made in 
favour of a classical presidential republic it is apparent that the reason for that is the existence of the 
American system. However, if different interests are involved preference usually is granted to either 
the parliamentary or the semi-presidential model. 
 
At first glance the most visible argument for choosing this or the other model appears to be the living 
standard and welfare of those countries that have a respective form of government; but only listing of 
all their classical model-countries: presidential � USA, parliamentary � Federal Republic of Germany 
and semi-presidential � France, proves that the foremost principle of government must be supported 
by many other legal, geopolitical, economic or intellectual factors.  
 
In the beginning of 1993, of the 183 countries member to the United Nations, 45 were monarchies and 
more than 130 were republics with some form of presidential institution in their systems of state 
structure. Prof. N. Sakharov elaborated the first table, which classifies the republics according to their 
type of government. He used figures from the years 1990-1992 but his table does not give a 
comprehensive picture for today as it contains only 96 republics out of which 63 are presidential, 20 
semi-presidential and 13 parliamentary republics.4 
 
Too much has changed in recent years. We tried to somehow update the given table and envisage 
some of the alterations that followed the change of form of government in various countries.5 The 
respective table shows that after some shifts in the governmental systems of the particular countries 
the number of presidential republics was increased by 25, that of semi-presidential by 2 and 
parliamentary by 11 and finally their total number amounts to 134. The table highlights those changes 
by showing the countries contained in Sakharov�s table in bold font. 
 
A comparison of the two tables describes the dynamics of this whole process. If the number of 
parliamentary republics has almost doubled and the list of semi-presidential republics has been 
enlarged by only several points and this happened on account of European countries, the number of 
presidential republics has increased by twenty five basically due to constitutional reforms taking place 
in African and Asian countries. Among all European countries only Georgia has discovered America � 
with the introduction of the so-called mixed Georgian-American presidential institution.   
 
As for some visible shifts from one group to another mostly was the result of constitutional reforms. It 
is supposed that there is a �movement� from semi-presidential to parliamentary government model 
(Bulgaria, Lebanon) and �movement� towards classical presidential government model from semi-
presidential in Sri-Lanka and from parliamentary in Georgia. However the reverse process has not 
occurred: the force of presidential government is evident.  
 

                                                           
4 N. Sakharov, Presidential Institute in Modern World, Moscow, 1994, p. 3. 
5 See Annex. 
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Not all of these shifts are caused for the purpose of changing the orientation. In particular, in 
Sakharov�s table we have shifted Greece from the list of parliamentary republics to semi-presidential 
because Greece itself declares its belonging to semi-presidential system. As for Italy�s situation it is 
quite complicated. The point is that, while selecting forms of government, certain countries introduce 
so many novelties and peculiarities that they exceed the principles of the traditional classification of 
constitutional law. 
 
If in such cases the Constitution does not directly determine the form of government it allows for 
discussions in the framework of a Schugartian classification. This is suitable not only with regard to 
Italy but it is the most illustrative example. N. Sakharov declared Italy as a semi-presidential republic 
whereas I. Karlov dispersed it between two models and noted that Italy�s constitution �has introduced 
a presidential (or at least a semi-presidential) form of government.6� It must be said that the position of 
the Italian president is significantly determined by specific features of the political life of Italy rather 
than the formal provisions of the law. This may explain the views of the given authors. In our opinion, 
from a legal point of view the legal status of the Italian president does not exceed the framework of 
parliamentary government. The same opinion is observed in many publications.7  
 
In addition to the expressed views if we deeply explore the presented list of presidential republics and 
considering social-economic parameters that are characteristic for their present situation, several 
general comments could be made. All the above together leads to the point that in terms of viability of 
the presidential system of government particular significance is granted to the fact about where and in 
what starting conditions the selected model functions, how organically it suits the nature and traditions 
of the country, the character and mentality of the nation. Furthermore, the main point lies not only in 
the orientation of the country, but similarly important is the whole legal system, the degree of 
compatibility of the legislation with the constitutional requirements and its flexibility, whether it creates 
perfect mechanism through securing protective norms.  
 
On the basis of above-mentioned and many other opinions, the attitude of the country�s population 
towards the law is also very important, in particular the degree of legal consciousness and the quality 
of the legislation. On the legal consciousness of the population as well depends the attitude towards 
the form of government of the country, or more precisely towards the ruler, who represents the form of 
government.  
 
Much is said nowadays about a new category of ruler, the super-president, an institution, which is 
often heard even in the circle of constitutionalists. To understand the term it is often personified in 
relation to the names of Latin American, Asian or African presidents. In these countries it is rather 
difficult to speak in such high-flown words such as legal consciousness or respect for the law. There is 
just obedience, dictatorship is not declared but respect mixed with fear and complacence dominates 
and the country has only few characteristics of democracy. All this together with a weak and unstable 
party system or the ghost of unsettled political parties, and a president prospers on the betrayal of 
legislative authority and the principle of separation of powers. Super-presidents are born not only in 
the republics of presidential government. If there is the desire, even semi-presidential republics are 
only half a step away from super-presidency and this can easily be taken in countries of the former 
Soviet Union, where the electorates are known for their obedient nature and this is preserved in the 
hands of many presidents of post soviet republics and fortified by them.   
 
                                                           
6 U. I. Karlov, Basics of Constitutional Law of Italy, Constitutional Law of Foreign Countries, M. V. Baglaya (edit.), Moscow, 
1999, p. 529. 
7 Constitutions of EU Countries, Moscow, 1997, p. 420; B. A. Strashuna (edit.), Constitutional (State) Law of foreign countries, 
Vol. 3, Moscow, 1997, p. 263. 
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PRESIDENCY IN POST SOVIET DEMOCRACY 
 
As shown by the experience of democratic transformation in the new independent republics that 
emerged from the Soviet Union notwithstanding the bitter experience of authoritarian years, it is very 
difficult to build a democratic, lawful state on those ruins. 
 
The analysis of the post soviet space shows that a society used to a strong handed regime tends to 
prefer authoritarian government. This is proved by the orientation of the former soviet republics: six of 
the 15 republics introduced a presidential system (Turkmenistan, Georgia, Tajikistan, Kazakhstan, 
Kyrgystan, Uzbekistan), a semi-presidential was introduced in eight (Azerbaijan, Belarus, Estonia, 
Lithuania, Moldova, Russia, Armenia, Ukraine) and a parliamentary only in one, the Latvian, republic. 
 
During a long time, in some cases seventy and others fifty years, these countries developed their own 
understanding of parliamentarism, if it is possible at all to consider the legislative imitation of the ruling 
party as such. The very first test of their functioning as independent legislators proved that the level of 
legal development of these countries turned out to be quite low because earlier their only task had 
been to �translate� legislative acts sent from the �Centre�. This came not unexpected and almost all of 
them moved from parliamentary to presidential or semi-presidential forms of government.  
 
The real picture shows that the most democratic institute of government � parliament � suffers most in 
the post soviet republics. This is evidenced not only by the fact that only one out of the 15 republics 
has chosen the parliamentary system but also the real picture of the situation of the parliament in 
these states.  
 
In the more authoritarian republics the legislative branch has been perceived from the beginning as 
something that automatically adopts the decisions and directions made by the �nation�s leader�, or in 
the best case is characterised by hidden, gradual yet complete transfer of legislative power to the 
executive.  
 
The noble goal of the post communist societies � to create stable legal systems � has actually 
produced the opposite that is the dissolution of the statehood. The situation is impaired by the different 
speed of the processes of destruction of old structures and the creation of new ones. This causes a 
severe degree of concern among the population and authoritarianism gains more strength and under 
the conditions of a weak democracy reveals its power. In such circumstances nostalgia for �strong 
hand� takes the form of a fundamental idea of state building.  
 
Propaganda for the necessity of authoritarianism is always built upon arguments of stability and future 
prosperity. Thus, the goal to establish an authoritarian regime is attained soon, but the goal of creating 
a flourishing country will never be achieved. The reason is that authoritarianism accompanied by 
dictatorship even loyally declared and oriented towards noble goals, suppresses human beings and 
restrains the abilities of the society.  
 
This situation is aggravated by a number of other problems: the falling standard of living characteristic 
for the transition period; a chaotic process of establishing a multiparty system; the establishment of a 
so-called ruling party; incompetence of the members of the parliament; a low parliamentary culture; 
and slow progress in lawmaking. All these together cause social dismay, disappointment and 
disillusionment.  
One important factor is that the development of a constitution by the simple copying of another 
country�s constitution will not work, especially if it has not been preceded either with a comparative 
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analysis of the different contexts or by an analytical prognosis as of its consequences. As we see 
subjectivism rather than reality is observed here. In the next factor, which will be discussed below, 
actual subjectivism conditioned by objective reality is observed. Perhaps because in many countries 
ex-secretaries of Central Committees of Communist Party themselves moved in as heads of 
constitutional government or returned at the request of the population in the hope for ideological 
�guarantees� of a �strong hand� or nostalgic preference for it. In any case it is obvious that this is why 
the state law took the direction of omnipotence. I believe that this is also proved by above presented 
data on systemic orientation of former soviet republics.  
 
In our opinion both factors to a varying degree in different republics resulted in the preconditions and 
atmosphere of the present situation. The main reason was nostalgic desire for a �strong hand�. This 
has led to post-soviet parliamentarism where secretaries of Central Committees have acquired the 
status of president, and when everything is their business, they govern everything and responsibility 
occurs only when health of the president breaks or the president breaks with country.  
 
The powers of these new presidents do not primarily base on the constitutions because these do not 
allow for authoritarianism that has become characteristic for their constitutional systems. In the new 
presidential republics the builders of democratic states acquired quite a free attitude - or more 
precisely - independence towards the constitutions founded and enacted under their initiative. Here is 
the most visible difference between the so-called legal and factual kinds of constitutions.  
 
Because former soviet republics are marked with the post communist democracy this is why it is 
difficult to talk about actual implementation of concepts and principles. We should remember the 1789 
French Declaration of the Rights of Man, Article XVI of which says �a society in which the observance 
of the law is not assured, nor the separation of powers recognised, has no constitution at all�.  
 
The above described situation is true not for legal but factual reasons related to the constitutional 
systems. This is especially the case in countries of totalitarian heritage where articles, clauses and 
formulas on the separation of powers are not missing as legal norms but are ignored in terms of 
practice. The factual material discussed below confirms the above in the large geographical area 
formerly known as the Soviet Union. 
 
Thus, the past has been not only a good lesson but also a guide to the future for the republics. 
Compared to the past the power and nature of authoritarianism has changed only in its scope and 
appearance. This was especially noticeable in the former Central Asian soviet republics, where a 
small but almighty team of super-presidents was established quite easily. We will emphasise only 
some of the peculiarities of presidential authoritarianism. We consider one methodological novelty in 
the affair of party building in the post soviet space. The future presidents have instituted the practice of 
�their own� parties formed from above. The party system set up in these republics without competition 
tends towards a one-party approach. All this is confirmed by the fact that so-called ruling parties 
become entrenched through election laws intentionally beneficial for them and consistent with their 
existence.  
 
Another marvel of constitutionalism of these regions is the fact that the presidents of Kazakhstan, 
Uzbekistan and Turkmenistan have built up firm base and achieved the desirable by prolonging their 
authority until the year 2000. Afterwards, the President of Kazakhstan, N. Nazarbaev, has extended 
the term of the presidency to seven years and has another six years of presidency before him. These 
Central Asian novelties may have a wider appeal. Inventions have no boundaries in this region. For 
instance, the leader of the only party in Turkmenistan, O. Musaev, has proposed to the parliament to 
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hand lifetime power to the president S. Niyazov and to grant him the title of Khan or Padishah instead 
of president. At the unveiling of his own monument in the centre of Ashgabat a modest S. Niyazov 
publicly rejected this proposal as not contemporary. However, given that he had made his own 
monument and put his portrait on the banknotes suggests that the proposal was �contemporary�. The 
population�s request had an effect and the presidential government system has turned into a new 
variant of parliamentary monarchy. It is already a fact that S. Niyazov officially bears the title of 
Turkmenbashi � the Father of Turkmen. As for the president of Kazakhstan N. Nazarbaev, it is said 
that though not yet displayed in the constitution, he instituted his own Khanate a long time ago. It will 
not be surprising when the �fathers of their countries� soon will train the successors in their families. 
The last year of �prolonged� term has come and apparently certain constitutional inventions should be 
expected in these countries too. Our forecast unexpectedly soon became true. The present article was 
just going to be published that we have been informed of one more amazing invention. The Parliament 
of Kazakhstan passed the bill on the First President of the Country. Nazarbaev has declared that he is 
not going to become Khan of Kazakhstan. Possibly it is true because another way of solving the 
matter was found. According to the reporters (newspaper �Akhali Taoba�, No. 177, 30th of June 2000) 
�Nazarbaev is trying to remain on the position of president for life.� But apparently the remaining six 
years of his term will not be enough and since the �solution� cannot be handled in the same way, 
everything is �legalised�. The draft-law hands large authority to Nazarbaev part of which he will retain 
after leaving the president�s post. This is the most significant value of this act, the law gives 
Nazarbaev the right of access to future presidents, government, parliament and the Kazakh people 
after he steps down, a permanent place - not just an honorary position - in the Defence Council is 
assured to him. The hereditary right to offer advice to his �successor� to the presidency on key policy 
issues concerning domestic and foreign affairs such as introduction of state of emergency or use of 
armed forces, was granted to �The Father of the Country� Nursultan Nazarbaev.      
 
So, nothing at all will happen without the will of Nazarbaev. The draft-law for promulgation is submitted 
to Nazarbaev, and after having studied it, he probably will behave as modestly as Niyazov, and 
probably will not agree to it, but in fact only five members of the parliament are against the draft, so 
that the faithful parliamentary majority will not fail to overcome the president�s veto.  
 
Under the conditions of such a constitutional regime nothing remains of the doctrinal principles of the 
separation of powers. Furthermore, the absolute authority of the president in terms of length of term 
and limitless powers evokes the hereditary issue; such a super president is inclined to absolute 
monarchy. This is how the independent, non-controllable system of state government in the form of 
super-president is being introduced in the republics and with it the danger of dictatorship. As a matter 
of fact, the legislators in Latin American countries, which are considered to be the homeland of 
legalisation of super-presidents, sensing such a danger have by means of the only protective 
constitutional norm available, introduced the prohibition of re-election of the president for a second 
term.  
 
Not only the presidents of those presidential republics emerging in the post-soviet space are 
characterised by state absolutism. Semi-presidential republics share this characteristic, too. For a 
general assessment we could say that the syndrome of gathering the centralisation of the government 
in one strong fist is the post-soviet heritage. The democracy that follows it came to be called post-
soviet democracy. We believe that this explains everything. And when the president is the former 
Secretary of Central Committee adapts this space how could the principle of separation of powers be 
applicable? In Russia, even at the start of the presidency of B. Yeltsin it was calculated that the 
presidential authority was four times greater than parliament's and the president would have four times 



PROBLEMS OF PRESIDENTIAL GOVERNMENT 

GEORGIAN LAW REVIEW � FIRST AND SECOND QUARTERS 2000 11 

more right to dissolve the State Duma than the parliament has to remove the president from office.8 
No doubt the calculations are very important but the power of the Russian president depended upon 
many other things. Against the background of the principle of separation of powers it sounds strange 
but it is a fact that the activity of the parliament was regulated by norms such as the presidential 
ordinances.  
 
Above all, the reason of it apparently is that the President of Russia acted freely. This is very often the 
result when the authorities of the different branches are not clearly separated. Now it is widely known 
that B. Yeltsin dismissed the Parliament by using his four times greater power and later he himself 
confessed that he violated the valid constitution. He based his non-constitutional decision not upon the 
positive law deriving form the principle of the right but on what he considered more fundamental like 
protection of national security and the future of social-economic reforms in Russia.  
 
The above is one example of the fact that presidential authoritarianism is not just a characteristic of 
presidential republics but of post-soviet presidency in general. This thesis is simply confirmed by even 
bitterer analogies. 
 
The president of Belarus Lukashenko acts in the situation of ignoring the principle of separation of 
powers as if the country had neither constitution nor laws nor any responsibility under international 
treaties. For example, he forced the General Prosecutor, appointed for ten years by the Supreme 
Council, to leave office although, according to the Constitution, it is the Parliament�s prerogative to 
accept such a resignation. One of the last ordinances of Lukashenko repealing the social and financial 
benefits for pensioners and other groups of socially unprotected population was published with over 
twenty violations of the Constitution.    
 
The relation between the president and the parliament became so tense that Lukashenko has blocked 
the bank account of the expiring parliament, imposed control over the property assets of the 
parliament and cancelled visits of its Speaker. In such circumstances, certainly, it is difficult to talk 
about the position of constitutional court at all. 
 
Moreover, Lukashenko was bold enough to cease the fulfilment of obligations imposed under the 
international treaty on reduction and limitation of conventional arming. The president explained that 
thus decision arose from �economic difficulties� obstructing further dismantling of tanks and artillery.  
 
Thus, President Lukashenko�s �individual rules of game� left the Republic of Belarus outside the 
Council of Europe. The game for retaining the authority is still continuing in rude relations with the 
constitution. In accordance with the Constitution of 1994, the term of office of president Lukashenko 
should have expired on 20th of July 1999. In November 1996, the reformer Lukashenko made changes 
to the constitution, dissolved his unfaithful Parliament and prolonged the term of presidency until 2001. 
 
The process of constitutional reform in Moldova deserves attention as well. At the end of 1998, in a 
republic of mixed presidential government as stipulated under the Constitution of 1994, the country�s 
president Luchinski raised the issue of presidential authority. At first, before the referendum, the 
president�s decision became subject of serious criticism. The majority of Moldavian politicians was 
against the expansion of presidential authority and still is after holding the referendum, which led to a 
new wave of dissatisfaction. The point is that the proposal for changes was supported by a bit more 
than two thirds of participators of the referendum, but only 52 % of voters participated in the voting 
instead of 60% as stipulated by the law on referendum. And still, the Central Electoral Commission 
                                                           
8 Journal �State and Law�, 1994, No. 11, p. 6. 
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ignored the law and declared that under �the special decision� it is going to confirm the �legitimacy� of 
the results of general public voting. The president encouraged by such �support� assigned a working 
group to elaborate the draft for constitutional changes according to which he will hold the positions of 
head of state and head of government jointly and become an �all-powerful� president.  
 
In such circumstances, as a rule, the constitutional supervisory bodies, established especially for such 
cases, remain silent for the good of the strong. However, it does not make any significant difference 
whether this body will be called the constitutional court or constitutional council, what should matter is 
the authority and their fair execution. Not accidentally in N. Nazarbaev�s draft of the Kazakhstan 
Constitution the Constitutional Court was replaced with the Constitutional Council. Six out of eleven 
members of the same Constitutional Court have publicly declared the presented draft as 
undemocratic. They were against strengthening of president�s authority. For this reason the judges 
�faithful� to the President refused to work with �colleagues having destructive inclination� and the court 
became incapacitated. At that moment, as before, the timely re-organisation put everything in its 
order, transformation of Constitutional Court into the Council buried sins and sinners.    
 
In the states established as a result of the dissolution of the Soviet Union the less than exemplary 
soviet legal traditions caused problems in the constitutional treatment of the principle of separation of 
powers. The conflicts that occur between the executive and legislative branches of government in 
newly democratic countries suggest that the principle of separation of powers has yet to become well 
understood and established.  
 
 
GEORGIAN FEATURES OF PRESIDENTIAL GOVERNMENT   
 
The idea of presidential government was born in Georgia unexpectedly and has given Georgian 
constitutionalism no end of surprises. I have provided an analysis of the new Georgian Constitution of 
1995 in my book �Discourse about Georgian Constitution� published in 1996 and from the point of view 
of the participant of the constitutional process I have noted certain deficiencies. For this reason, I 
anticipated some consequences from the very beginning and some more emerged during the previous 
five year period of Georgian constitutional practice.  
 
In order to have an objective impression of the recent stage of Georgian constitutionalism, the 
difficulties that derived from the constitutional process itself must be critically thought about. After more 
than two years of consultations by the Georgian legal elite and a cohort of world constitutionalists, the 
draft of Georgian Constitution oriented towards the French model of a semi-presidential republic was 
created. After two months of debates in sessions of the Constitutional Commission, the draft with 
numerous changes and amendments was transferred to the parliament. At the plenary meetings 
everything, except the rule of establishment of a cabinet of ministers, was agreed through the 
Conciliatory Commission. Then one omniscient member of parliament proposed that a solution may be 
found in the American version and then occurred what has become a characteristic feature of our 
legislative process. Raised hands of a majority rejected years of work done by Georgian lawyers and 
foreign experts. 
 
This is how the proposal turned out to be the �solution�, despite the fact that it was the least popular of 
four alternatives in an opinion survey. The Parliament closed its deliberations in the evening and after 
two days of rest it began a collective creation of a new version of the constitution. In about fortnight a 
constitution purportedly similar to that of the American Presidential Republic was ready, but in which 
Americans themselves see more difference than similarity. 
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Anyone thinking that what was proposed was the right solution is bitterly mistaken. The sequel has 
proved that the solution will have to be still sought and that with half measures nothing will be solved. 
Those who were against it at the time were not believed. Those offering the solution and �sacrificing� 
themselves for the adoption of this unread version as a constitution were awarded with high positions 
and those whose struggle for the adoption of the constitution was not duly rewarded are members of 
the opposition now and dislike the Constitution as much as the election laws adopted with it.  
 
Generally, the constitution is not only a legal but a political act as well and the relation of politics and 
politicians is legally regulated in it. In this respect our constitution is unusual in: it is the result of a 
rather political consensus, more a victory of politics than of constitutional law. Apparently, the fate of 
our constitution is not accidental and even today it often becomes the subject of political games and 
particularly on the level of the ideas about partial and radical changes of the country�s system of 
government. However, the majority of particular proposals publicly expressed on structural changes of 
country�s system of government are in no way compatible with the legal nature of a presidential 
republic. The most frequent proposals envisage an expansion of the president�s power and a 
maximum centralisation of the authority �balanced� by decentralisation of responsibility.  
 
I remember in the summer of 1998 another wave of debate about the establishment of the cabinet of 
ministers and prime minister. Though, this time the attempt went beyond political statement and one of 
our earlier consultants, the well-known constitutionalist Prof. Schwarz was urgently invited. It must be 
mentioned that the Georgian side gathered in the Krtsanisi Residence and received consultations on 
the level of an elementary course of constitutional law. Prof. Schwarz was not eloquent this time; he 
limited himself to only a few phrases of �educational� character. He said that the danger of presidential 
authority rises when it cannot organically adapt with local conditions. He also added that he himself 
does not grant special advantage to presidential government. He has expressed two opinions for our 
attention. First, that the American system is calculated for slow action and things have to be done 
quickly in our country. Second, that, generally, it is dangerous to introduce directly the American or 
French model, which are models of the countries characterised by centuries of stability and the 
guarantee for the efficiency of a relevant system of state government is based upon this very 
argument.  
  
Many interesting proposals from a highly skilled, neutral point of view had been heard from Prof. 
Schwarz earlier in Chicago, but that time our draft constitution was envisaged for a mixed government 
model and all foreign specialists considered it as the most acceptable of all for us. The discussion at 
Krtsanisi did not continue for long and the consultation ended with the question of Prof. Schwarz � 
how could you want a prime minister when you had established a presidential republic?  
 
Talks on structural changes are heard even today. All this is the fault of a hastily adopted constitution 
where a complex understanding of the conception of government cannot be felt, but it is observable 
that the main task of securing interaction between the branches of government lies with the president. 
However, taking into consideration the proposed diversity and overwhelming character of the 
presidential authority it would seem advisable to have an additional legal warrant to limit the powers of 
the president and to guarantee the country�s constitutionality stipulated by a general constitutional 
norm and not only in the text of presidential oath. Given that the legal nature of the Georgian president 
in the form of unlimited authorities significantly exceeds those of a president of the classical 
presidential republic; and since the American president is considered to be the standard of it and 
Georgian constitution is also oriented to the American model, this enables us to show the real picture 
with the method of comparison.  
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We will draw our attention to only those issues, which were introduced to the Georgian constitutional 
law that differ from the American model and after five years of examination need clarification in terms 
of theoretical aspect or practical execution.  
 
We still consider the issue of interrelations between a super-president and a legislative lawmaker 
parliament to be important. The point is that the complexity of the various norms scattered in the 
constitution, in addition to the legend of a constitutionally recognised president and full executive 
power, provided the Georgian presidency with a dominating position in the legislative power as well. 
Unlike the American president, the Georgian president holds a full set of authorities here: legislative 
initiative is supplemented with the right to require extraordinary consideration of draft-laws submitted 
by him, and the right of submission to the Constitutional Court on the issue of constitutionality of the 
law promulgated by the same president. So, �enrichment� of our so-called original American model 
with inorganic norms and mechanisms has affected all of our legislation. The fact that the quota of 
overcoming presidential veto is almost twice that for the adoption of a regular law adapts extremely 
well with this situation and performs a severe warning function for the whole legislative process.  
 
Consequently, in Georgia exists a two-subjected legislative system. This assumption is supported by 
the following facts: the parliament, which was elected in 1995 within the framework of a four-year 
authority adopted 685 laws including 11 Codes. Of these, the president initiated 307 laws and 9 
codes. It is also worth to note that at the same time the president used the right to veto 10 times, 
including on inner-parliamentary laws, such as on fractions and on temporary investigating 
commissions.  
 
Not only statistics but also essential analysis shows that actually the legislative authority is being 
pulled towards executive authority and it is important to note that this is done quite roughly. 
Apparently, the tonality was determined by the constitution when categorically establishing the 
�demand� concerning the norm of extraordinary consideration and in fact gave green light regime to 
president�s legislative initiative in the parliament. All this has offered the Georgian president not simply 
the right of advantageous initiator but for twice the head � head of state and executive authority, has 
opened the third head�s arena on legislative frontier.   
 
Consequently, the president�s factual authority significantly exceeds the legal, which is another 
important factor for judging the Georgian reality of the principle of separation of powers against the 
background of K. Lausano�s expression � �in the case when the legislative authority automatically 
approves the decision adopted in other branches of government, it is not difficult to define whom the 
factual legislative right belongs to�. 
 
It can be said that as much as the model of relation of president to legislative process is very much 
different from the American, the more it is close to the system transformed from the American into 
Latin American. Several factors emphatically prove this closeness. The mentioned countries as well as 
Georgia are characterised by the personification of government, which violates the balance between 
the branches of the government and ignores the doctrinal principle on the separation of powers. The 
weakness of the legislative body is characteristic of this very variant. All this, in both cases, is 
conditioned by the existence of a weak and unstable party system. One reason in Latin American 
countries is known to be that normally the presidents do not at the same time hold the position of 
political party leaders. In our country, as evident, neither ignoring the holding of more than one office, 
which is rejected under the constitution helps and it is so that the president passes the ruling party to 
the parliament and not vice versa.  
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The presidential elections, the rules of formation and conduct of the activities of the presidential 
cabinet significantly differ from the American one. Certainly, for us the selection of anticipated 
candidates for presidential elections inside the ruling party with American �primaries� is simply 
unimaginable but it does raise the question why the institute of vice-president and distribution of 
responsibilities, the so-called countersigning mechanism in general was refused. Ignoring the latter 
excludes it as classical lightning rod of responsibility in the system of presidential government and as if 
it was to cause the expansion of the president�s responsibility. However, the constitution determines 
the president�s responsibility at only the impeachment level for the violation of the constitution, high 
treason and other capital crimes. It has to be directly noted that such attitude towards the mechanism 
of countersigning has established the atmosphere of irresponsibility in the country not to mention the 
degree of enforcement of laws. There is no one responsible under the conditions of non-enforcement 
of an enormous number of president�s acts.   
 
D. Merker, one of the fathers of the American Constitution, could not believe that �the paper prepared 
by the legislators can govern the United States; everything will depend on people, who make up the 
government and their desire to support the constitution�. 
 
In the United States, the ruling party assumes the whole responsibility. In our country classical 
principles of formation of presidential cabinet by the president of people�s choice and parliamentary 
majority of its own party are violated. The fact that the �outer� persons who have come into the 
president�s cabinet formulated by the president and with parliament's approval, afterwards unite in the 
presidential party, in no way fits in these principles.  
 
The American President on the one hand guides the executive branch with a presidential cabinet. In 
this regard everything that can be expected is sincerely declared in the American source9: 
 

- �theoretically, the cabinet members create the advisory body whom the president meets in 
order to review main political decisions. In practice, the cabinet meetings are described as 
�absolutely meaningless and useless� (p. 317). 

 
On the other hand the president leads the personal administration � White House, which besides the 
staff includes administrative � budgetary department, National Security Council, Council of Economic 
Advisors etc.  
 
The same source raises also the issue of the necessity of observing the peculiarity of American 
presidency (p. 318): 
 

- �In policymaking modern presidents do not rely upon the cabinet because for this purpose 
they have large number of the staff of White House providing them with due advice. Unlike 
the secretaries of the cabinet, whom the desires of the president pull in one direction and of 
the subordinated department in another, the staff of White House is accountable before the 
president only. Thus, notwithstanding that the cabinet as a collective body of decision-making 
is periodically called, its sessions bear a rather academic character. In reality the presidents 
cooperate with the specialists, advisors of the staff of White House and some secretaries of 
the cabinet.�  

 

                                                           
9 Kanda, Berry, Goldman, The American Democracy � US Government and Political Process, 1995, p. 317. 
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The point of contiguity of these two subordinators of the American President is lifted to the level of the 
president unlike us where everything is combined in the state chancery, every link is mixed with each 
other and for this reason it is difficult to predict the activity of our executive system. 
 
Apparently, when quickly turning from one model of orientation of state administration into another we 
were not able to envisage many things. Our vision of a presidential republic in many terms is different 
from the �original�. However, it would not be correct to explain all innate deficiencies of Georgian 
presidential government with this.  
 
An important role is played by the non-consideration of two extreme factors, more precisely ignoring of 
both of them at the same time. The lessons of constitutionalism enable us to make two important 
conclusions. We share the position of Prof. Schwarz that it is certainly dangerous to introduce a 
perfect copy of the model of any country�s government, but in our opinion it is indeed dangerous to 
establish a model in the conditions of surgery of its basic principles. Our first decision was 
supplemented with other actions and there were so many problems caused that now we are not able 
to be exactly clear where the solution lies, in the cabinet of ministers with the premier-minister in the 
head or in the expansion of illusory rights of state minister.  
 
At this moment we should remember that the presidential cabinet in the United States and the cabinet 
of ministers in Latin American presidential republics without constitutional status and with the function 
of a consultation body cooperates with the president in the form of some kind of �assistants� staff. 
Thus, it seems that some proposals heard with regard to the perfection of the system, which is valid in 
Georgia, tends us towards semi-presidential model. However, if we do not take it into account and not 
respectively balance the authorities between the branches of the government concerning the 
introduction of premier-minister and cabinet of ministers, the super-president established by the 
Georgian Constitution will strengthen in relations with the parliament as much as is the dissolution of 
the parliament for various motivations and consequently we will get rather a president�s republic than a 
presidential. 
 
We tried to outline those peculiarities, which are a result of the Georgian legislator�s �creative� 
approach with regard to the American model. However, the problem will not be understood completely 
if we consider that the solution has to be sought in full Americanisation of the system. The deficiencies 
revealed during two centuries of practice of America�s firm constitution has to be taken into account 
together with the above mentioned deficiencies.  
 
Famous professors of state law K. Covington and R. Burkhardt, who in their fundamental work 
presented the full picture of American constitutionalism, explained the ambiguity of the idea of 
separation of authorities stipulating the relations of legislative and executive branches with the fact 
that the constitution failed to define accurately the term executive authority. Our situation is not very 
different from the American one, actually it is more ambiguous because in our imagination the soviet 
understanding of executive authority acts still and the constitution made no effort to establish a 
modern definition. Thus, five points outlined by J. Sandkvist and cited by the noted authors where the 
constitution allows for dual meaning10, is very pressing for our situation:  
 

- which branch should take the initiative in the legislative process; 
- on which bases and how often shall be the right to veto be usable; 
- what the term �executive authority� encompasses; 

                                                           
10 See O. Melkadze, Republic: Parliamentary or Presidential, Tbilisi, Upleba, 1996, p. 73. 
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- to what degree the Congress has the right to carry out control over the administrative 
process; 

- what kind of balance should be between the executor�s right on preferential information and 
legislator�s right towards the executor. The author�s opinion that during America�s history this 
dual meaning has more than once raised the conflict between the branches of the 
government is reasonable. 

 
Unlike in America such dualism is not allowed in the Georgian Constitution. Of the points noted above 
some are regulated unambiguously but it is hard to say that this has minimised the problems.  
 
But still, everything that takes place around us gives excellent basis for making serious conclusions. 
We have to at last comprehend that �strong government� is a multidimensional notion and does not at 
all mean an exceptionally strong president, in the same way that strong entity does not mean strong 
system and thus strong government. The strength of government depends upon the balance and unity 
of its branches when each of them is engaged in doing its own business and contributes to the 
common affair.  
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ANNEX 
 
PRESIDENTIAL REPUBLICS 
1. AFGHANISTAN 44. Laos 87. ZAMBIA 
2. Algeria 45. Liberia 88. ZIMBABWE 
3. ANGOLA 46. Libya  
4. ARGENTINA 47. MADAGASCAR  
5. BENIN 48. MALAWI  
6. BOLIVIA 49. Maldives   
7. BOTSWANA 50. MALI  
8. BRAZIL 51. Mauritania  
9. Burma 52. MEXICO  
10. BURUNDI 53. MOZAMBIQUE  
11. CAMEROON 54. NAURU  
12. CENTRAL AFRICAN REP. 55. NICARAGUA  
13. CHAD  56. NIGER  
14. CHILE 57. NIGERIA  
15. COLUMBIA 58. PANAMA  
16. COMOROS ISLANDS 59. PARAGUAY   
17. CONGO 60. PERU  
18. COSTA-RICA  61. PHILIPPINES   
19. IVORY COAST 62. RWANDA  
20. CYPRUS 63. SALVADOR  
21. DJIBOUTI  64. Sao Tome and Principe  
22. DOMINICAN REPUBLIC 65. SENEGAL   
23. ECUADOR 66. SEYCHELLES  
24. EGYPT 67. Sierra Leone   
25. EQUATORIAL GUINEA 68. Singapore  
26. GABON 69. Somalia   
27. GAMBIA 70. SOUTH AFRICAN REP.  
28. Georgia 71. SRI-LANKA   
29. GHANA 72. SURINAME   
30. GUATEMALA 73. SYRIA   
31. GUINEA 74. Tajikistan  
32. Guyana  75. TANZANIA  
33. Haiti 76. TOGO  
34. HONDURAS 77. Trinidad and Tobago  
35. INDONESIA 78. TUNISIA  
36. Iran 79. Turkmenistan  
37. IRAQ 80. UGANDA  
38. Ivory coast 81. Burkina Faso  
39. Kazakhstan 82. URUGUAY   
40. KENYA 83. USA  
41. Kyrgystan 84. Uzbekistan  
42. Kiribati 85. VENEZUELA  
43. KOREAN REPUBLIC 86. ZAIRE  
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SEMI-PRESIDENTIAL REPUBLICS PARLIAMENTARY REPUBLICS 
1. ARMENIA 1. Albania 
2. AZERBAIJAN 2. AUSTRIA 
3. Belarus 3. Bangladesh 
4. Bosnia-Herzegovina 4. BULGARIA 
5. Croatia  5. CABO VERDE  
6. CZECH 6. China 
7. ESTONIA 7. GERMANY 
8. FINLAND 8. GREECE 
9. FRANCE 9. Cape Verde Islands  
10. LITHUANIA 10. HUNGARY 
11. Macedonia 11. ICELAND 
12. MOLDOVA 12. INDIA 
13. MONGOLIA 13. IRELAND 
14. PAKISTAN 14. ISRAEL 
15. POLAND 15. ITALY 
16. PORTUGAL  16. LATVIA 
17. ROMANIA 17. LEBANON  
18. Russia 18. Romania 
19. SERBIA 19. San Marino 
20. TAIWAN 20. Slovakia 
21. TURKEY 21. Slovenia 
22. UKRAINE 22. SWITZERLAND 
 23. Vanuatu 
 24. Yemen  
  
- . 
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1. INTRODUCTION 
 
The "communitarisation" mentioned in the title concerns parts of the so-called Third Pillar of the Treaty 
of Maastricht, which has now been placed, following the Treaty of Amsterdam, in Title IV of Part Three 
of the consolidated EC Treaty. But this "communitarisation" exercise in fact goes even further than the 
subjects mentioned in those provisions, and also includes the cooperation in the field of civil law. This 
is an extremely important development, and the Commission has presented a number of proposals for 
Regulations and Directives in the area immediately after the entry into force of the Treaty of 
Amsterdam.1 The present contribution2, however, will concentrate on the aspects relating to 
movement of persons of what has now become known in Brussels as "Amsterdamisation". 
 

This overview of the 'Amsterdamisation" is in three parts: (i) an overview of the steps which are 
necessary in order to make the transition to Amsterdam, including the integration of the so-called 
Schengen acquis; (ii) an overview of the new Treaty articles on free movement, asylum and 
immigration (Arts. 62 and 63 ECT), and an indication of what the state of play is at present. I will 
mention existing Community or old Third Pillar law, existing Schengen law and any proposals that may 
be in the pipeline; (iii) I will finish with some remarks on a couple of selected topics, i.e. problems of 
transitional law cooperation and external relations in the field of asylum, immigration, and free 
movement. 
 

In the meantime, the Tampere summit of October 19993 has confirmed the political will to make rapid 
progress in this field. 
 
 

                                                           
� Pieter Jan Kuijper is Director of Legal Affairs at the World Trade Organization and Visiting Professor for European Community 
Law at University of Amsterdam. 
�� This essay has first been published in Common Market Law Review 2000, No. 37, pp. 345-366. Publication with kind 
authorisation of Kluwer Law International. 
1 The proposals for the so-called Brussels II Regulation, and the Directive on the service in the Member States of judicial and 
extrajudicial documents in civil or commercial matters. See COM (1999) 220 FIN and COM (1999) 219 FIN, O.J. 1999 C 247, 
pp. E1 and E11. These are conventions from the old Third Pillar, which had not (yet) been ratified by any of the Member States, 
and which have now been converted into Community law instruments. See also section 4.1 infra. 
2 This article is an updated and extended version of the presentation given at the London-Leiden meeting of 26 June 1999. The 
author is indebted to Ms. M. Bulterman for helping to prepare this version. A shorter Dutch version is published in (1999) SEW, 
434-442. 
3 See editorial comment "The Tampere summit: the ties that bind or the Policemen's Ball", 36CML Rev., 1119-1126. 
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2. THE TRANSITION TO TITLE IV EC TREATY (AS INTRODUCED BY THE TREATY OF 
AMSTERDAM) AND THE INTEGRATION OF SCHENGEN 
 
2.1. Integration of the Schengen acquis 
 
It is important to recall that the Schengen acquis was ipso facto integrated into Union (new Third Pillar) 
and Community (in particular, new Title IV) law from the moment of the entry into force of Amsterdam,4 
pursuant to Article 1 of the Schengen Protocol. This integration, as is implicitly clear from Article 2 of 
the Schengen Protocol, was to take place at the level of secondary Community law. Therefore, the 
primary, intergovernmental treaty law of Schengen5 was supposed to become in one fell swoop 
secondary Community or Union Law. Alongside this, there was also the secondary Schengen law,6 
which was transmuted into secondary Community or Union law. 
 
Although the Schengen Protocol carried an Annex with a broad indication of what constituted the 
Schengen acquis, this was rather vague. Moreover, it was not clear under which part of the Union or 
Community treaties Schengen was to be integrated. Article 2 of the Schengen Protocol provided the 
basis for further action to solve these problems. 
 
Accordingly, the Council later adopted two decisions on the basis of this Article. These decisions, 
whose preparation was begun under the UK presidency, were miraculously adopted briefly after the 
entry into force of the Amsterdam treaty in the course of May 1999, although curiously enough they 
were only published more than one and a half months later.7 
 
The first decision (1999/435/EC), concerning the definition of the Schengen acquis, is based on the 
phrase in Article 2 (1) of the Schengen Protocol which says that the Council acting by the unanimity of 
the Schengen States (at present, 13 of the 15 Member States) shall take any measure necessary for 
the implementation of the integration of the Schengen acquis into the Union and the Community. 
Article 1 of the Decision then gives, with the help of Annex A, a clear overview of the Schengen 
acquis, consisting not only of the Agreement of 1985,8 the Implementing Convention of 1990, and the 
accession protocols of the different latecomers,9 but also of a large number of Executive Committee 
decisions, and a few Central Group decisions.10 Even more importantly, it states that this acquis shall 

                                                           
4  I.e. 1 May 1999. See also Wagner, "The integration of Schengen into the framework of the European Union", 25 LIEI (1998/2), 
1-60 for a broad description of the status quo and the problems which were likely to arise following the signing of the Treaty of 
Amsterdam. 
5 In particular the Convention, signed in Schengen on 19 June 1990, between the Kingdom of Belgium, the Federal Republic of 
Germany, the French Republic, the Grand Duchy of Luxembourg and the Kingdom of the Netherlands, implementing the 
Agreement on the gradual abolition of checks at their common borders, signed in Schengen on 14 June 1985, with related Final 
Act and common declarations (30 ILM (1991) 68), hereinafter: the Implementing Convention, or Schengen Implementing 
Convention. 
6 Mainly decisions by the Executive Committee. 
7 This late publication was due to technical and translating difficulties. The two decisions are: Council Decision of 20 May 1999 
concerning the definition of the Schengen acquis for the purpose of determining in conformity with the relevant provisions of the 
Treaty establishing the European Community and the Treaty on European Union the legal basis for each of the provisions or 
decisions which constitute the Schengen acquis (Decision 1999/435/EC, O.J. 1999, L 176/1; Council Decision of 20 May 1999 
determining in conformity with the relevant provisions of the Treaty establishing the European Community and the Treaty on 
European Union the legal basis for each of the provisions or decisions which constitute the Schengen acquis (Decision 
1999/436/EC, O.J. 1999, L 176/17). 
8 The Agreement, signed in Schengen on 14 June 1985, between the Governments of the States of the Benelux Economic 
Union, the Federal Republic of Germany and the French Republic on the gradual abolition of checks at their common borders 
(Tractatenblad [Dutch Treaties Series] 1985, No. 102, pp. 1-10). 
9 The Accession Protocols and Agreements to the 1985 Agreement and the 1990 implementing Convention with Italy (signed in 
Paris on 27 November 1990), Spain and Portugal (signed in Bonn on 25 June 1991), Greece (signed in Madrid on 6 November 
1992), Austria (signed in Brussels on 28 April 1995) and Denmark, Finland and Sweden (signed in Luxembourg on 19 
December 1996), with related Final Acts and declarations. 
10 These decisions are listed in Annex A to Decision 1999/435/EC. 
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be published in the Official Journal of the EC. Finally there will be some transparency on the 
Schengen acquis, even though there is still an exception made for "secret" parts of the acquis.11 
 
Article 2 of this Decision, with the help of Annex B, lists those parts of the Schengen acquis which do 
not need to be allocated to an EC or EU legal basis. This was of great importance to keep the task of 
allocation within reasonable bounds. After all there were elements in the Schengen acquis which had 
been set aside by Community law, such as those on baggage checks,12 on weapons,13 on the 
responsibility for asylum requests.14 There were also the institutional provisions, whose continued 
existence was ipso facto impossible, because Schengen was now integrated into the institutional 
structure of the Union/Community.15 Finally, there were binding decisions of the Executive Committee 
which had become purely historical, and declarations which in most cases were not legally binding, 
etc. Hence, the need16 to weed out the Schengen acquis, and limit the task to what really needed to 
be "ventilated". 
 
The second Council decision of May is the one actually allocating an EU or EC legal basis to the 
provisions of the Schengen acquis which, pursuant to the first decision, needed such a legal basis. It 
is based on the sentence in Article 2 (1) Schengen Protocol which says that the unanimity of the 15 
shall decide on the determination of the relevant legal basis. This second decision was fashioned 
under the twin cross-pressures of on the one hand: 
 
(1) possible lack of agreement overall, with the result that the whole of the Schengen acquis would fall 
in the third pillar, as a kind of safety net (see the last sentence of Art. 2 (1) of the Schengen 
Protocol);17 and on the other hand  
(2) a possibly faulty decision allocating part of the Schengen acquis to the wrong legal basis, in 
particular with too many third pillar legal bases (there was a real tendency in this direction with regard 
to a number of Member States), with the concomitant risk that a Member State or the Commission 
would go to Court of Justice and have the decision wholly or partly annulled (see the third 
subparagraph of Art. 2 (1) Schengen Protocol). 
 
The result is a Decision which contains a partial allocation of the Schengen acquis. All the provisions 
that had to be given a legal basis, got one - either in the EC or the EU parts of the Treaties, except for 
the provisions relating to the Schengen Information System (SIS). That subject was controversial, 
because the SIS covers both data concerning persons who should not be admitted for immigration 
reasons (first pillar) and persons who are wanted for reasons of extradition, or because they are still 
serving (or must still serve) a criminal sentence or for other criminal law reasons (third pillar). The idea 
that the SIS should be based partly on a first pillar legal basis, and partly on a third pillar one (as for 

                                                           
11 These parts, labelled "confidential" in Decision 1999/435, mainly concern decisions which involve investigation aspects, or 
technical information concerning methods for protecting documents against falsification, etc. See also Curtin and Meijers, "The 
principle of open government in Schengen and the European Union: Democratic retrogression", 32 CML Rev., 391-442. 
12 Council Regulation (EEC) No 3925/91 of 19 December 1991 concerning the elimination of controls and formalities applicable 
to the cabin and hold baggage of persons taking an intra Community flight and the baggage of persons making an intra-
Community sea crossing O.J. 1991, L 374/4. 
13 Council Directive 91/477/EEC of 18 June 1991 on control of the acquisition and possession of weapons, O.J. 256/51. 
14 See the Convention determining the State responsible for examining applications for asylum lodged in one of the Member 
States of the European Communities (Dublin Convention), O.J. 1997 C 254/1. 
15 See Art. 1, in fine, Schengen Protocol: "This cooperation shall be conducted within the institutional and legal framework of the 
European Union and with respect for the relevant provisions of the Treaty on European Union and of the Treaty establishing the 
European Community." 
16 See Par. 4 of the Preamble to Decision 1999/435, supra note 7, in which the various reasons are mentioned. 
17 "As long as the measures ... have not been taken ... the provisions or decisions which constitute the Schengen acquis shall 
be regarded as acts based on Title VI of the Treaty on European Union." This cannot be disputed before the ECJ, whose 
jurisdiction is limited by Art. 46 (ex L) TEU. But see Art. 2 (1) third subparagraph of the Schengen Protocol, which grants the 
ECJ jurisdiction with regard to "such provisions and decisions [i.e. those in the first two subparagraphs, inter alia the decisions 
allocating legal bases] and in accordance with that determination". 
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example the customs information system: CIS)18 was anathema to many Member States, and thus 
they opted for what they saw as the legally least risky route: the Council did not decide that all 
provisions of the SIS should be allocated to Articles 31 and 34 TEU; it refrained from deciding 
anything on Articles 92-119 of the Implementing Convention (the SIS provisions), and by not deciding 
anything, it let them fall automatically in the third pillar - with the result that this "allocation by default" 
cannot be disputed before the ECJ. 
 
Let me give one or two examples of allocation and their consequences. The Schengen Implementing 
Convention provisions on short-term visas (Arts. 9-17) and quite a number of Executive Committee 
decisions on visas have been allocated to Article 62(2)(b) of the EC Treaty. There is thus 
instantaneous secondary Community law in this area for the 13 Schengen States, alongside and going 
beyond the existing Community instruments on the uniform visa format19 and the list of third countries 
of which the citizens do not require visa.20 As a consequence of their allocation to Article 62(2)(b) EC, 
these decisions now fall within the limited jurisdiction of the Court of Justice as provided for in Article 
68 EC. Furthermore, these decisions now have Article 62(2)(b) as their legal basis, without the 
procedural requirements for the implementation of measures on the basis of this provision as provided 
for in Article 67 EC having been complied with. Finally, it is important to note that through the 
allocation to Article 62(2)(b), European Community law is created that does not apply to the United 
Kingdom and Ireland (unless they opt in) and binds Denmark under general international law (see 
infra). 
 
At the same time, the provisions on police cooperation (Arts. 39-47 Implementing Convention), 
including hot pursuit and transfrontier observation, have been allocated legal bases in the new third 
pillar: Articles 34, 32 and 30(1) TEU. Here too, therefore, instant secondary Union law has been 
created. 
 
2.2. The Agreement with Iceland and Norway 
 
Another major task to be accomplished before the transition to Amsterdam and the integration of 
Schengen was the conclusion21 of two agreements with Iceland and Norway associating them with the 
implementation, and the further development, of the Schengen acquis. The first of those agreements 
was to be concluded by the Council (with unanimity of the 13 Schengen States) and was to lay down 
"appropriate procedures" for this association. This had to be done "on the basis of the agreement 
signed in Luxembourg on 19 December 1996". This Agreement - which had not yet been ratified - had 
actually admitted Iceland and Norway into the Schengen Group, but without the right to vote. They 
enjoyed thus a kind of strengthened observer status. The Agreement had moreover foreseen their 
taking over the whole Schengen acquis, also in the future; any failure to do so would lead to the 
immediate termination of the Agreement. 
 

                                                           
18 See Convention on the use of information technology for customs purposes ("the CIS Convention" - O.J. 1995, C 316/33). 
Council Regulation (EC) No 515/97 on mutual assistance between the administrative authorities of the Member States and 
cooperation between the latter and the Commission to ensure the correct application of the law on customs and agricultural 
matters, O.J. 1997, L 82/1. Several Implementing Convention Articles have been allocated a double basis (in the TEU and the 
EC Treaty): Arts. 76, 126(3), 128(2), 127. Art. 127 has a real "double" basis, in the case of the others, the content of the 
provisions is split between a Union and Community basis according to further description (e.g. for Art 76 Implementing 
Convention, the legal basis is a Community one "to the extent that these provisions deal only with measures relating to the licit 
trade in controlled drugs, Articles 30(1)(a) and 34 TEU, to the extent that these provisions deal with elements of Member States' 
control or enforcement regimes for licit or illicit drugs"). 
19 Council Regulation (EC) No. 1683/95 of 29 May 1995 laying down a uniform format for visas, O.J. 1995, L 164/1. 
20 Council Regulation (EC) No. 574/1999 of 12 March 1999 determining the third countries whose nationals must be in 
possession of visas when crossing the external borders of the Member States, O.J. 1999, L 72/2. 
21 Pursuant to Art. 6 of the Schengen Protocol. 



COMMUNITARISATION OF POLICY ON VISAS, ASYLUM AND IMMIGRATION 
 

GEORGIAN LAW REVIEW � FIRST AND SECOND QUARTERS 2000 24 

�How could such an agreement possibly be adapted to the institutional structure of the Community 
(where there is no trace of an observer status in Community institutions comparable to that of Iceland 
and Norway in Schengen)? How on earth could the complete application of the Schengen acquis and 
its future development within the Community framework be ensured (also by Iceland and Norway), 
while at the same time taking into account the sensitivity of the two Nordic partners, in particular 
Norway, as to any semblance of its accepting such new-fangled legal constructions as direct 
applicability and supremacy of Community law, or even the authority of the Court of Justice? This task 
of squaring the circle was, nonetheless, successfully carried out by the Council, Iceland and Norway. 
And that was because it was absolutely necessary. Otherwise the whole Nordic bloc would have 
tumbled out of the area without frontiers. After all, if Norway could not be associated with Schengen, 
then the very participation of Sweden would become problematic, since policing of the Norwegian-
Swedish border is physically impossible. Also Denmark would have faced great difficulties with 
continued participation in that case, for political reasons. 
 
The result is an agreement,22 which resembles the EEA Agreement,23 and is different from it at the 
same time. The participation of Iceland and Norway in Schengen aspects of the Union and the 
Community is restricted to decision-shaping, and does not extend to decision-making. It takes place 
within the framework of a so-called Mixed Committee, which can meet at all possible levels of the 
Council and is intended to meet "back-to-back" with the relevant Council working groups, Coreper, or 
the Council itself. The Mixed Committee, unlike the EEA Council, will not itself take any decisions. 
Decision-taking will occur in the Council itself, without Iceland or Norway being present. They are 
bound to carry out the Council's decisions and measures in the areas covered by the agreement and, 
if they do not do so,24 the agreement will be automatically terminated, unless the Mixed Committee at 
the highest level decides unanimously that the agreement may continue. In practice, this will be 
conceivable only when it concerns the non-application of a minor measure with little or no impact on 
the free movement of persons within an area without frontiers. If only one of them fails to take over a 
relevant measure, then the agreement could be amended, but in practice it is not conceivable that this 
would occur in relation to Norway. 
 
This position of Iceland and Norway, in fact comes very close to the position of Denmark under Article 
3 of the Schengen Protocol and Article 5 of the Danish Protocol. Pursuant to these provisions, the 
position of Denmark is such that it is bound to the existing Schengen acquis as an obligation under 
international law, over which the Court of Justice has no jurisdiction. Moreover, Denmark may take 
over in its national law, measures taken in the framework of the Community which "build upon" the 
Schengen acquis, within six months of these measures being decided by the Council, as obligations 
under international law, therefore also outside the jurisdiction of the Court of Justice. If Denmark does 
not take over some of these measures, the other member States may possibly take appropriate 
measures as a consequence. In short, Denmark is a member of the Community where free movement 

                                                           
22 Agreement with the Republic of Iceland and the Kingdom of Norway concerning the latters' association with the 
implementation, application and development of the Schengen acquis. See Council decision of 17 May 1999 on the conclusion 
of the Agreement with the Republic of Iceland and the Kingdom of Norway concerning the latters association with the 
implementation application and development of the Schengen acquis (Decision 1999/439/EC), O.J. 1999, L 176/35. An 
intriguing aspect of this agreement is that it is concluded by the Council alone, on the basis of Art. 6, first paragraph, of the 
Schengen Protocol. It is not at all clear on behalf of which body or bodies in international law the agreement has been 
concluded. In this author's opinion, the agreement is concluded on behalf of the Community insofar as it concerns Community 
aspects, and on behalf of the Member States, who have effected a one-off, specific delegation of their treaty-making powers to 
the Council pursuant to Art. 6 Schengen Protocol, insofar as it concerns European Union aspects. 
23 See generally on the EEA e.g. Norberg, "The Agreement on a European Economic Area", 29 CML Rev., 1171-1198; T. 
Laredo "The EEA Agreement: An overall view", 29 CML Rev., 1199-1214. 
24 The reception of the EC/Schengen decisions by Iceland and Norway takes place in accordance with their constitutional 
systems, entirely on the basis of a dualist regime. 
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of persons is concerned, but for the rest its position is not very different from that of the outsiders 
Iceland and Norway on this point.25 
 
A crucial question when discussing the directives for negotiation within the Community and during the 
negotiations with Iceland and Norway was which areas were to be covered by the agreement. It was 
obvious that the existing Schengen acquis was covered and had to be taken over by Iceland and 
Norway. But what was the mysterious category of subjects "building upon the Schengen acquis"?26 Is 
the Community forever (or at least for the foreseeable future) going to have a special category of law 
(even within the already rather complicated Chapter IV!), the so-called "building-upon-Schengen" law? 
Unfortunately, this does seem likely. Such law will necessitate the involvement of two outsiders 
(Iceland and Norway), entail the inter-governmental participation (if at all) by one insider (Denmark), 
and the possible participation (but on a Community basis) à la carte by two other insiders (UK and 
Ireland). 
 
After difficult internal discussions, the Council document containing the authorisation to negotiate 
included a list of subjects which would normally have been discussed in the Mixed Committee with 
Iceland and Norway. This list included inter alia the following subjects from Title IV (and was later 
formalised in Article 1 of the Council Decision on the arrangements for applying the Agreement27): 
 

- crossing of external borders by persons and the standards to be maintained in respect of 
controls on these persons, surveillance of border zones and cooperation between the 
competent services at the border (common manual); visas for short visits, rules on the uniform 
visa model, the list of countries with visa freedom, and the procedures and conditions for 
issuing such visas by the competent services (common consular instructions); 

- free movement of third country nationals during a maximum period of 3 months and the 
expulsion of persons in an unlawful situation; 

- the SIS system and questions of data protection relating to it; 
- sanctions against transport companies who transport aliens without documents, etc. 

 
This list is as such not part of the agreement, and is informal and non-binding on Iceland and Norway, 
but has nevertheless been shown to them. It can be changed by the Council at any moment, but it 
gives an important indication of what may be considered as "building upon Schengen", certainly for the 
Member States.28 
 

                                                           
25 One cannot avoid the impression that the exceptional position of Denmark as concerns Title IV EC Treaty, can have 
undesirable consequences for Denmark in the area of cooperation in the area of civil law, which is also included in this Title, cf. 
Art. 65 EC. One cannot seriously believe that Denmark really wished to be excluded from cooperation in this area. This could 
lead to a great many complications, since cooperation in the area of judicial cooperation in civil matters cannot be considered to 
be "building on" the Schengen acquis, so Denmark could only participate in this cooperation by means of intra-Community 
agreements with the 12, possibly extended to include the UK and Ireland if they make use of their opt-in. See in general on 
many issues related to the various flexibility provisions introduced by the Treaty of Amsterdam: Kortenberg, "Closer cooperation 
in the Treaty of Amsterdam", 35 CML Rev, 833-854; Gaja, "How flexible is flexibility under the Amsterdam Treaty?", 35 CML 
Rev., 855-870. 
26 A category to be found (although sometimes in different terms, which are not used consistently in the various language 
versions) in Art. 5 of the Schengen Protocol, concerning the participation of the UK and Ireland in such matters, and in Art. 5 of 
the Protocol on the position of Denmark, concerning its possibility to implement such measures within its internal law. In Art. 6 of 
the Schengen Protocol, concerning Norway and Iceland, the wording is "the Schengen acquis and its further development". 
27 Council Decision of 17 May 1999 on certain arrangements for the application of the Agreement concluded by the Council of 
the European Union and the Republic of Iceland and the Kingdom of Norway concerning the association of those two States 
with the implementation, application and development of the Schengen acquis (Decision 1999/437/EC), O.J. 1999, L 176/31. 
28 For the conclusion of the agreement, the Council declared this list to be without prejudice to the position of Denmark or to the 
other provisions of the Schengen Protocol, read: the position of UK and Ireland. That means that the further development of the 
Schengen acquis for external aims is separate from the same law for internal aims. The Council's wish in this is evident - the 
ultimate judgment on the question must come from the ECJ. 
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And yet it does not solve some important problems. Consider for a moment the possible 
communitarisation of the Convention of Dublin on the determination of the Member State responsible 
for asylum application. If that is turned into a Regulation under Article 63 (1) EC, can it be considered 
to build upon the Schengen acquis? It is not in the list, but it used to be part of the Schengen 
Implementing Convention (Art. 38), a part which was deactivated when the Dublin Convention entered 
into force not yet two years ago. 
 
If it is considered to build upon Schengen, all the Member States and third States concerned can 
participate in one way or another: the UK and Ireland pursuant to Article 5 Schengen Protocol; 
Denmark pursuant to Article 5 of its Protocol; Norway and Iceland, under their agreement. If it is not 
considered to develop the Schengen acquis, only UK and Ireland can participate (if they wish so), 
under Article 3 of their Protocol. 
 
Perhaps with a view to heading off this complicated situation, and possible disagreement about it, the 
agreement with Iceland and Norway contains an Article 7 which states that a special arrangement 
shall be made with these countries about the problem of the State responsible for asylum applications. 
The Commission has asked the Council for authorisation to start negotiations with Iceland and 
Norway, with a view to concluding an agreement on this subject. Assuming that the UK and Ireland will 
exercise their right to "opt in", the question then arises whether a sort of intra-Community agreement 
should be concluded with Denmark, in order to allow it to take part in the conclusion of the 
arrangements made with Iceland and Norway. This question is still open at the time of writing. 
 
2.3. The Request for participation in the Schengen acquis of the UK 
 
Finally, another important step in the process leading up to full application of the Treaty of Amsterdam 
was any request the UK or Irish Government might make, under Article 4 of the Schengen Protocol, to 
adhere in whole or in part to the existing Schengen acquis. In a letter of 20 May 1999, addressed to 
the President of the Council, the UK Secretary of State for Home Affairs, Jack Straw, tabled the UK 
request with its partners in the Council. Ireland has not yet followed suit, but such a request cannot 
take too long in coming. 
 
As could have been expected, the request is impregnated with the logic resulting from the Protocol on 
Article 14 (ex 7a) EC),29 namely that the UK does not wish to adhere to those aspects of the 
Schengen acquis which are linked to the disappearance of internal border controls in the Union, but 
only to those which have to do with the so-called flanking measures of the area without frontiers, 
namely police and judicial cooperation in criminal matters, including participation in the SIS. This logic 
may (and probably will) lead to the withdrawal of the UK from the current acquis communautaire on 
visas, based on old Article 100c EC (repealed by Amsterdam), as soon as it is enacted in its renewed 
and amended version, under the new Article 62(2)(b), and including Schengen elements - a clear step 
backward for the internal market. 
                                                           
29 It is of some importance to note the difference in the scope of the two protocols relating to the UK and Ireland: the scope of 
the Protocol on Art. 14 (ex 7a) is broader than that of the Protocol on Title IV. The former covers the whole Treaty, and contains 
a general authorisation for the UK to maintain border controls (and for the UK and Ireland to make arrangements between 
themselves relating to movement of persons between their territories); the latter only covers Title IV It excludes the UK and 
Ireland from participation in the adoption of Council measures under Title IV, and provides that such measures are not binding 
on or applicable in the UK or Ireland, but also includes a possibility for the UK and Ireland to choose to opt in to such measures. 
There could be a discrepancy insofar as certain aspects concerning free movement of persons which are ancillary to legal acts 
based on Title III (on free movement of persons, services and capital) could be undermined by the broad exception of the Art. 
14 Protocol, but could not be rectified by an opt-in under the Protocol on Title IV. Thus, in respect of a recent Commission 
proposal extending the so-called Van der Elst case law to third country citizens employed by Community service providers who 
are providing services in another Member State, which was based on Title III, the UK could claim that under the Protocol on Art. 
14 it had the right to continue to apply border controls to these third country citizens without having the possibility to remedy this 
under an opt-in pursuant to the Protocol on Title IV. 
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This request by the UK is now before the Council, where it should be adopted by unanimity of the 13 
Schengen States and the UK.30 Following Declaration 45 to the Amsterdam Treaty, the Council sought 
the opinion of the Commission on the UK request. This opinion does not give more than a few leading 
principles for requests such as that submitted by the UK, and the application of such principles to the 
actual request now made by the UK. The principles mentioned by the Commission briefly amount to 
the following: if a request is made to participate in part of the Schengen acquis, then this must be a 
part which is intrinsically coherent; moreover, in deciding on the territorial scope of that part of the 
acquis which is to be applied (this is a reference to the problem of Gibraltar) a number of factors 
should be taken into account, such as Article 299 EC, objective justifications for limited territorial 
application of parts of the acquis, the Protocol on Article 14 (ex 7a) EC (which in its Article 3 also 
entitles the UK's partners to maintain border controls with respect to persons coming from the UK), 
etc.31 
 
Apart from a few critical reservations, the Commission comes, on the basis of these criteria, to a 
generally positive opinion as to the UK request to take over part of the Schengen acquis, particularly in 
the area of cooperation in criminal matters. As mentioned above, the UK request is, at the time of 
writing, still a subject of discussion in the Council. 
 
2.4. Conclusion 
 
Hopefully, the above paragraphs will have brought home the fact that, in the fields covered by Title IV 
one has to reckon with different decision-making configurations in the Council. When measures are 
deemed to build on the Schengen acquis,32 Norway and Iceland may participate in the decision-
shaping, but outside the Council, in the Mixed Committee; UK and Ireland may participate, if they elect 
to do so, but in the Council; and Denmark may implement the measures afterwards. Denmark, Iceland 
and Norway implement the measures as intergovernmental obligations, outside the jurisdiction of the 
ECJ. Ireland and the UK participate in the measures on the normal Community basis. 
 
If measures are considered not to be building on Schengen, then the UK and Ireland may still opt in,33 
Iceland and Norway are excluded and probably Denmark, too (unless there was a willingness to grant 
Denmark either a certain leeway to decide for itself what measures "build upon Schengen", or a broad 
ad hoc interpretation of the possibility for Denmark to decide whether or not to invoke the Protocol 
granting it an exception).34 
 
 
3. AN OVERVIEW OF THE ARTICLES 62 AND 63 EC TREATY 
 
In general, Article 62 could be said to cover the subjects relating to physical movement of persons, 
while Article 63 relates to immigration (and asylum) policy. The provisions on visa are split between 
                                                           
30 See Art. 4 Schengen Protocol. 
31 See SEC(1999)1198 FIN. 
32 How should a decision be taken as to this question? And if it is by unanimity, should that be of the 13 or the 15 Member 
States? Or by simple majority? The answer to this question depends on the timing and context in which the decision must be 
taken, as part of the adoption of a legal act (substantive question), or as part of a decision as to the nature of an item on the 
agenda of the Council, which might need to be discussed in the Mixed Committee (procedural question). Council Decision of 17 
May 1999 on certain arrangements for the application of the Agreement concluded by the Council of the European Union and 
the Republic of Iceland and the Kingdom of Norway concerning the association of those two States with the implementation, 
application and development of the Schengen acquis (Decision 1999/437/EC) O.J. 1999, L 176/31, contains a procedure in 
Arts. 2 and 3, but does not mention the modalities of decision-making. 
33 Art. 3 Protocol on the UK and Ireland. 
34 The former might be imagined; the latter, which implies a broad interpretation of Art. 7 of the Danish Protocol, is also not 
impossible, but would seem to be excluded on grounds of Danish internal political reasons. 
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the two. Both these articles begin by giving the Council the task of adopting, in accordance with the 
procedures in Article 67, and within five years of the entry into force of the Treaty of Amsterdam, 
measures in the areas listed in the various sub-paragraphs. There are some interesting exceptions to 
the five-year limit (see below 3.6, 3.8). 
 
3.1. Article 62 (1): abolition of border controls 
 
This article requires, in compliance with the basic rule in Article 14 (ex 7a), the abolition of all controls 
on persons, both citizens of the Union and nationals of third countries. Article 2 of the Schengen 
Implementing Convention, now based on this EC Treaty provision, fully implements the freedom to 
cross the internal borders without controls between the (at present) 10 Schengen States where the 
acquis is in force.35 Article 2 of the Implementing Convention also contains an exceptional power 
briefly to re-establish border controls in case public order or security so require.36 There was an almost 
identical provision in one of the proposals of the so-called Monti package of 1995.37 
 
Obviously, as a result of the Protocol on Article 14 (ex 7a), the present state of Community law 
continues to apply (i.e. systematic but brief identity controls can be carried out) between the UK and 
Ireland on the one hand and the other Member States on the other.38 
 
3.2. Article 62(2)(a): measures on the crossing of external borders 
 
In the past, there has been a Commission proposal for a Convention (third pillar) on this matter, but 
now we have Articles 3 to 7 of the Schengen Implementing Convention, and the so-called Common 
Manual of the Schengen States on the crossing of the external borders, which regulate these matters 
more or less exhaustively, and which have instantaneously become secondary Community law for the 
12 (and a public international law obligation for Denmark). It is quite likely that the Commission will 
come with proposals to put this secondary law in better shape. 
 
3.3. Article 62(2)(b): Rules for visas for short stays 
 
There are four aspects to this question. First, as regards the list of third countries, according to the 
wording of Article 62 there should be a black list and a white list, and no longer a grey list, as this in 
fact existed in current Community law. The black list, which was established under the old Article 100c 
EC (now repealed), was de facto extended by certain Member States to include other third countries, 
which resulted in the "grey" list. Quite recently, the Council has (again) adopted a Regulation on the 
list of countries with visa freedom,39 after this Community Regulation was annulled by the Court the 
first time around, for lack of proper re-consultation of the European Parliament. However, the 
Commission has promised the Parliament to come with a new proposal soon after the entry into force 
of the Treaty of Amsterdam. This will then have to do away with the de facto grey list. Under the 
Implementing Convention, this grey list is de iure impossible; there is an Executive Committee 
decision to that effect.40 In practice, however, it was not strictly adhered to.41 

                                                           
35 The Schengen acquis at the time of writing was fully in force in 10 of the 13 Schengen States, since the last three acceding 
States had not yet completed the full implementation of the acquis. 
36 For example, as has been the case when France, out of dissatisfaction with Dutch drugs policy, reintroduced checks at its 
northern borders. 
37 See Arts. 1 and 2 Proposal for a Directive abolishing controls on persons at internal borders, COM(95)347 FIN. 
38 See Case C-378/97, Wijsenbeek, judgement of 21 Sept.1999, nyr. 
39 See Council Regulation (EC) No 574/1999 of 12 March 1999 determining the third countries whose nationals must be in 
possession of visas when crossing the external borders of the Member States, O.J. 1999, L 72/3, replacing Reg. 2317/95, 
annulled by the ECJ in case C-392/95, Parliament v. Council, [1997] ECR I-3213. 
40 SCH Corn ex (98) 53 Rev. 2. 
41 Under Art. 226 (ex 169) EC, obviously a stricter enforcement of Schengen law by the 13 may be expected. 
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It should also be noted that for Denmark, these measures, previously based on Article 100c EC, 
remain Community law.42 
 
Secondly, we have the procedures and conditions for issuing visas. This is a new power under the first 
pillar, and here again the Community has benefited from Schengen for the creation of instant 
secondary Community law: that is, the so-called common consular instruction, which was revised just 
before Schengen was swallowed up by the Community. It is not unthinkable that the Community 
institutions restrict themselves simply to putting this in the form of a standard Community act, or at 
least to providing it with a Community so-called "comitology" provision.43 The small alterations which 
regularly need to be made in the common consular instruction would be best suited to such a 
simplified procedure. 
 
Thirdly, there is the issue of uniform format for visas. Secondary law on this existed already in the 
Community44 and in Schengen. Both used in practice the same uniform format, and there is a 
Commission committee that runs the technical and security details of it to everybody's satisfaction. 
There is not likely to be much change in this. Since this is also an old power of the Community under 
Article 100c, for Denmark it remains Community law. 
 
Fourthly, and lastly, the provision mentions rules on a uniform visa. This must mean rules on a visa 
which is uniformly valid in all Member States, as is the visa according to Article 10 of the Implementing 
Convention. Such a visa must be issued by the country of principal destination or of first entry, 
according to Article 12 of the Implementing Convention. There is, therefore some secondary 
Community law immediately in place now, but there is little doubt that it will be replaced fairly soon by 
a Community act which will try to put existing Schengen law, and a little bit more, into a coherent 
whole. 
 
3.4. Article 62 (3): freedom to travel 
 
This relates to the freedom to travel of third country nationals. The right for third-country nationals to 
travel freely within the territory of the Member States for a limited (three months) period was also part 
of the Monti package of 1995, mentioned above, which was never adopted. Now at least we have 
Articles 19-23 of the Schengen Agreement, on the "conditions de circulation des étrangers" which 
constitute the beginning of further secondary Community law. These Schengen rules do not only cover 
the right to travel of those aliens who possess a visa, but also of those who profit from visa freedom 
and those who have a permanent residence permit. 
 
3.5. Article 63 (1): Measures on asylum 
 
Article 63 (1) starts by recalling that measures on asylum have to be in accordance with the Geneva 
Convention and the 1967 New York Protocol. 
 
3.5.1. Article 63(1)(a): State responsible for an asylum application 
 
As mentioned above, the Dublin Convention, which regulates the Member State responsible for 
considering and application for asylum from a third State person, has been in force for some two 
                                                           
42 See Art. 4 Protocol on Denmark. 
43 For the new comitology regulation, see Council Decision of 28 June 1999 laying down the procedures for the exercise of 
implementing powers conferred on the Commission (Decision1999/468/EC): O.J. 1999, L 184/23. 
44 Reg. 1683/95, supra note 19. 
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years.45 The Convention was agreed outside the scope of the Community, but also outside the Union's 
Third Pillar. Fairly recently, the joint action on Eurodac has been elaborated in the Third Pillar; the 
draft joint action has been converted into a proposal for a regulation by the Commission and intensive 
discussion is taking place on this in the Council.46 It takes account of the change of climate in the field 
of asylum (organised "refugee" travel; instructions to those who follow these routes to destroy identity 
papers wholesale), insofar as it provides for the fingerprinting of asylum seekers and persons 
irregularly on the territory of the Member States, and also the comparison of these fingerprints so that 
it is possible to check whether someone has already applied for asylum elsewhere in the 
Community.47 
 
For the medium term, one must reckon with a complete overhaul of the Dublin Convention system and 
integration of the still to be adopted Eurodac Regulation into that system in one new Community act. 
 
3.5.2. Article 63(1)(b): Minimum standards on the reception of asylum seekers 
 
Some work has been done in the Council on a recommendation concerning this matter, but with little 
result so far. The subject does not have the highest priority at the moment, although it could help limit 
some of the "pull factors", whereby refugees are drawn to certain Member States and not (or less) to 
others. 
 
3.5.3. Article 63(1)(c) Minimum standards for recognition as refugee 
 
There is an existing joint position on the definition of the term refugee within the meaning of Article 1 of 
the Geneva Convention.48 However, this common definition has been criticised from several sides. 
Setting this in the form of a binding Community instrument (and within the five-year period) will 
therefore undoubtedly encounter difficulties. 
 
3.5.4. Article 63(1)(d) Minimum standards on procedures 
 
Under this provision, measures must be taken relating to minimum standards on procedures in 
Member States for granting or withdrawing refugee status. This would be an extremely important 
instrument in order to counteract the so-called "asylum shopping", and limiting the (albeit 
understandable) attractiveness for refugees of Member States with a very full procedure involving 
many guarantees. It was one of the priorities of the Commission, but for the time being the 
Commission had limited itself (with the Treaty of Amsterdam in view) to putting forward a 
Communication49 on the subject. It is as good as certain that, as soon as it has inventoried the 
reactions to that Communication, the Commission will come with a new proposal. 
 
3.6. Article 63 (2): Temporary and subsidiary protection 
 
In the past, the Commission had made two proposals for Third Pillar measures in this area: one 
concerning temporary protection for large groups of persons who are in need of temporary protection 
in accordance with international obligations or for humanitarian reasons; and one concerning the 
                                                           
45 Dublin Convention, supra note 14. 
46 Proposal for a Council Regulation (EC) concerning the establishment of "Eurodac" for the comparison of the fingerprints of 
applicants for asylum and certain other aliens (Doc. COM(1999) 260 FIN). 
47 See on Eurodac: House of Lords, Select Committee on the European Communities, Fingerprinting illegal immigrants: 
Extending the Eurodac Convention, Session 1998-99, 10th Report. 
48 Joint Position of 4 March 1996 defined by the Council on the basis of Article K.3 of the Treaty on European Union on the 
harmonised application of the definition of the term 'refugee in Article 1 of the Geneva Convention of 28 July 1951 relating to the 
status of refugees, O.J. 1996, L 63/2. 
49 Doc. SEC (1999) 271 FIN. 
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division of the burden in such cases. There is obviously a link between the two, but this is not 
recognised by the Treaty of Amsterdam, which ties the former to the five-year time limit for adopting 
measures, but not the latter, which is explicitly placed outside the five-year period. 
 
The Commission saw the discussion of its proposals for Third Pillar instruments run aground on the 
"link" between the two, which some Member States considered unavoidable, and others unacceptable. 
In particular, problems were foreseen if the burden-sharing were to be expressed not just in terms of 
sharing the financial burden, but also in relation to the physical stream of refugees, with numbers of 
refugees allocated among the Member States. 
 
There is little doubt that the Commission will convert its proposals for third pillar instruments to 
proposals for first pillar instruments, probably directives, although probably not with precisely the same 
content. Nevertheless, also in the light of the recent discussions on the reception of Albanian 
Kosovars under a statute for temporary protection, which only led to two extremely weak declarations 
by the Presidency,50 the discussion over such new Commission proposals is likely to be very difficult. 
 
3.7. Article 63 (3) Immigration policy 
 
3.7.1. Article 63(3)(a) Conditions of entry and residence for aliens 
 
There is pending before the Council and the Parliament a proposal for a third pillar Convention from 
the Commission which has been drafted in such a way as to be easily convertible to a first pillar 
instrument.51 It takes over many points from earlier soft law instruments adopted in the third pillar. Its 
progress has been slow and halting in the Council, the Member States being very much attached to 
the flexibilities that were left them by the soft-law instruments and their possibility to favour nationals 
from specific third States (friendly, ex-colonies) in respect of admission and residence. Also the idea 
that long-term residents might also have rights in other Member States than the one in which they had 
been granted residence was not greeted with general enthusiasm by Member States. When the 
European Parliament then added its own act of political cowardice by omitting the chapter on rights of 
long-term residents from the proposal entirely, the position of the Commission became very difficult. At 
the moment, it seems as though the Commission is breaking up this proposal into smaller pieces, and 
making proposals on the various parts separately - to begin with the provisions on family reunion, for 
which a proposal was adopted by the Commission on 1 December 1999.52 
 
3.7.2. Article 63(3)(b): Illegal immigration, illegal residence and repatriation 
 
Although of course there was previously no "repatriation policy" as such in the Community - this is 
after all a new competence - there has existed something of a re-admission policy of the 
Union/Community, which was not entirely unconnected with making repatriation possible. Individual 
Member States often had too little leverage to obtain a readmission agreement from (emigration) third 
States, i.e. agreements through which these States recognised their duty to take back their nationals, 
or even third State nationals whose last known safe place of residence had been in the country 
concerned. For that reason, so called re-admission clauses were regularly included in or attached to 
broad co-operation and association agreements, which are usually mixed agreements. These were in 
reality pacta de contrahendo, through which parties took on the obligation to negotiate readmission 
agreements between the treaty partner concerned and individual Member States. The Member States 
                                                           
50 Conclusions of the presidency on Kosovo of 7 April and 4 Oct.1999. 
51 Proposal for a Council Act establishing the Convention on rules for the admission of third-country nationals to the Member 
States, Doc. COM(97)387 final. 
52 Com (99) 638 final of 1.12.1999. 
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thus retained the competence to conclude the readmission agreement itself, but used the "mixed 
agreement" character of the general agreements so as to make more effective use of their own 
powers.53 
 
The crucial question now is whether under Article 63(3)(b) readmission agreements can be concluded 
by the Member States at all. It is in fact obvious that a successful Community repatriation policy under 
this Article simply cannot work if there are no readmission agreements with the most important 
(emigration) third States. In that sense, readmission agreements are indispensable or necessary 
(within the meaning of Opinions 1/76 and 1/94)54 to the attainment of an internal Community policy. 
Just as tonnage on the Rhine can only be effectively reduced by means of an agreement with 
Switzerland, complementing the internal measures, so can illegal aliens only effectively be repatriated 
or expelled if the internal policy is complemented by a readmission agreement with the country in 
question. These may be good legal arguments; however, experience with the transition from 
commercial agreements of the Member States to commercial agreements of the Community has 
taught us that it is necessary to make careful arrangements, legal and otherwise, for this transition.55 
In any case, implementation at the national level will remain indispensable, as the national 
enforcement agencies (immigration department, border police) must ultimately execute the 
repatriation/readmission. 
 
3.8. Article 63 (4): Right of residence in other Member States 
 
To put it in full, this provision concerns the rights and conditions under which nationals of third 
countries who are legally resident in a Member State may reside in other Member States. This 
provision of the new Title IV does not serve as legal basis for any of the existing Schengen acquis, 
and insofar is unique among the provisions of Articles 62 and 63. This is already an indication that 
there is no acquis in this area, neither under Schengen nor in the Community/Union. Since this subject 
is also not subject to the five-year deadline for adoption of measures by the Council, one probably 
cannot expect much in this area for a while. 
 
3.9. Brief summary 
 
Article 62 contains the legal basis for secondary law that has already been proposed at Community 
level as part of the Monti package and in the form of the Convention on external borders, and is also 
already present in the Schengen Implementing Convention and its secondary law. Surprises in this 
area will not be very great or very common; there will be basically a continuation of the battle on ideas 
and proposals which have been in the air for years and  which hopefully can now be agreed upon, as 
the Member State with principled objection to abolition of border controls on persons at internal 
borders will no longer be involved in the decision-making. 
 
In the fields covered by Article 63 there is much less in the way of instant secondary Community law 
resulting from Schengen; there are a number of proposals pending before the Council which were 
under the third pillar, and which will be converted to Community proposals. However, the elements 
blocking them in the third pillar remain the same, as unanimity is still required and it is not necessarily 
the one Member State referred to earlier, which was the principal obstacle. The only added stimulus 

                                                           
53 Even more remarkable was the fact that these clauses sometimes occurred in Community agreements. 
54 Opinion 1/76 [1976] ECR 741, Pars. 3-4, and Opinion 1/94 [1994] ECR I-5267 Pars. 85-86. 
55 Council Decision of 16 December 1969 on the progressive standardisation of agreements concerning commercial relations 
between Member States and third countries and on the negotiation of Community agreements, Decision 69/494, O.J. 1969, L 
326/39. 
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for agreement is going to be the five-year deadline for most of the measures envisaged in this Article. 
Whether that will be enough is another question. 
 
 
4. SOME REMARKS ON SELECTED TOPICS 
 
4.1. Transitional law 
 
An interesting issue which came up in the period, which was actually much more relevant to the civil 
cooperation sector than to the free movement, visa and asylum sector, was the question of the fate of 
old third pillar instruments after the entry into force of the Amsterdam Treaty. This would concern, 
more particularly, third pillar conventions of which the text had been adopted, but not yet ratified by the 
Member States, notably the so-called Brussels II Convention (on recognition of acts in the field of 
matrimonial law, parental authority, alimentation) and the Convention on the transmission of judicial 
and extra-judicial acts. 
 
The question, in brief, was: is the Opel Austria56 doctrine applicable to such conventions, i.e. would 
ratification of such conventions after or even shortly before the entry into force of Amsterdam be 
contrary to the principles of good faith which, according to the Court of First Instance, underpin 
simultaneously the Law of Treaties57 and Article 10 (ex 5) of the EC Treaty? The Commission said 
yes, the German Presidency (in the first half of 1999) said no. For the Commission, the main point was 
the avoidance of obligations and procedures under the Treaty of Amsterdam. For the German 
Presidency, it was simply a question of completing a national procedure that had been set in motion; 
the text of the conventions had been validly established under the Treaty of Maastricht. Others 
occupied a position somewhat in between, and found that the principles of good faith would be 
infringed if Member States pushed through their ratification procedures of Third Pillar instruments 
while there were already proposals from the Commission before the Council under the First Pillar. 
Accordingly, and also in order to blunt the conflict with the Presidency and other Member States, the 
Commission has made an enormous effort to convert the Convention texts into Community 
instruments and to place these before the Council immediately after Amsterdam came into force. 
 
To no avail. The German Presidency remained stubborn and has even ventured to make a declaration 
on behalf of the Council to the effect that Member States should start or speed up their ratification 
procedures of the third pillar Conventions, in spite of the Commission proposals, which are on the 
table. This gives rise to what I would characterise as an illegal race between the Community process 
and national ratification procedures, which is clearly contrary to the duty of Community loyalty under 
Article 10 EC. The first ratification by a Member State has now taken place, and it remains to be seen 
whether the Commission will commence proceedings under Article 226 (ex 169) EC. 
 
4.2. External relations 
 
The mistrust of Community procedures revealed above may not only have to do with the personal 
habits of the ministers and civil servants in the area of Justice and Home Affairs (who have, in my 
personal view, always regarded the third pillar primarily as a kind of Council of Europe, after the real 
Council of Europe had become too populous for their liking), but also with the fear of losing external 
relations powers. It has appeared in the past (1975-1985) that the ERTA doctrine58 did not always lead 
                                                           
56 See Case T-115/94, Opel Austria, [1997] ECR II-39; annotated by Fischer in 35 CML Rev., 765-781; see also note by the 
present author in (1999) SEW, 62. 
57 In particular Art. 18 Vienna Convention. 
58 Case 22/70, ERTA, [1971] ECR 263, Pars. 17 et seq. 
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to more efficient and unified external operations of the Community, but often to less and less 
ambitious internal legislation, such was the fear of the Member States that they might lose external 
powers as a result of the creation of internal Community rules. 
 
Similar tendencies have been immediately visible in the field of visa, asylum, immigration and civil 
cooperation. The unwillingness to convert third pillar Conventions on civil cooperation into first pillar 
instruments is a clear example: the consequences for the positions of the Member State within, inter 
alia, the Hague Conference for International Private law are only too obvious. 
 
Another interesting question about the ERTA effect can arise in connection with the integration of the 
Schengen acquis. As was indicated above, the Community has thus acquired instant secondary 
Community law, and thus potentially created an instant ERTA effect. For instance, under Article 20 
Schengen Implementing Convention, the Community now suddenly has Community rules in respect of 
visa freedom and of the right of third country nationals who benefit from a regime of visa freedom to 
travel in the Community. Arguably, therefore, the conclusion of agreements59 with third countries on 
such matters is as of now the exclusive competence of the Community (in its Schengen configuration). 
That is naturally something of a shock for the Schengen States, which had always continued to go 
their own way in this area, as well as for their partners in visa freedom, such as the US and Canada. 
Especially if subsequently it becomes clear from the text of Article 62 (3) that free travel without a visa 
within the Community is limited to three months for the whole territory of the Community, and thus that 
it is no longer to stay for a maximum of three month in the territory of each Member State 
(successively). 
 
Further, the question has to arise what the position of the UK and of Ireland is in such a situation, and 
what is that of Denmark, if that country takes over such measures concerning visa freedom (building 
upon Schengen), but only as intergovernmental measures? Do they maintain their freedom to 
conclude reciprocal visa agreements? For the UK and Ireland the reply is probably "yes", for Denmark 
it is less certain. Does Article 10 EC Treaty nevertheless impose certain restrictions on this freedom? 
What if these countries want to conclude parallel agreements on visas (and for instance also on 
readmission) to Community agreements? 
 
Just asking the questions reveals how fiendishly complicated the issues are. 
 
 
5. CONCLUSION 
 
The overall conclusion to be drawn from the above is: the legal translation of the political compromise 
reached at Amsterdam on free movement of persons, elimination of border controls, asylum and 
immigration has probably become too complicated to work properly. Perhaps one should even hope 
that the system will prove too complicated for UK and Denmark to operate the opt-outs and opt-ins 
properly in what is, after all, a core area of the internal market. This author moreover hopes that, since 
these countries apparently do not have any problem applying the security aspect of the area of 
freedom, security and justice, this will convince them that applying the freedom and justice aspects is 
also fully justified. 

 

                                                           
59 Often these are not agreements or treaties in the classic sense, but reciprocal one-sided declarations and suchlike. 
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GAGA GABRICHIDZE� 
 

THE CONSTITUTION OF THE PORTUGUESE REPUBLIC  
AND EUROPEAN COMMUNITY LAW

��

 

 
 
1. LEGAL GROUNDS FOR EUROPEAN COMMUNITY MEMBERSHIP 
 
1.1. Basic Provisions  
 
According to Art. 8, Par. 3 of the Constitution of the Portuguese Republic valid at the moment of 
accession to the European Community,1 �rules made by the competent organs of international 
organisations to which Portugal is a member apply directly in national law if the constitutive treaty 
explicitly provides for that.�  
 
The said provision was added to the Constitution in 1982 with due consideration of the fact that 
Portugal was preparing for accession to the European Community.2 Though it does not express verbis 
refer to the accession procedure and only regulates the issue of application of normative acts adopted 
by international organisations, it could as well be considered as the basis for the authorisation of 
accession to international organisations that have legislative functions. In this respect and with due 
consideration of the fact that the basis for introduction of this provision into the Constitution was a 
preparatory measure for Portugal�s accession to the European Union, debates prior to the introduction 
of this amendment to the Constitution, whether the Constitution provides for a sufficient legal basis for 
the accession of Portugal to the European Union, turns out to be groundless nowadays. Most of the 
authors do not doubt about the existence of such a basis.  
 
Despite the above said, Article 8, Par. 3 says nothing about the accession to an international 
organisation. In this regard the general provisions of Portugal�s Constitution on the conclusion of 
international treaties are applicable. Namely, Art. 135 b) of the Constitution authorises the President 
�to ratify international treaties once they have been duly approved�. According to Article 161 i) the 
Assembly of the Republic has the competence of giving its consent on making these international 
treaties legally binding for Portugal if they provide �for the membership of Portugal in international 
organisations.� To this provision was explicitly referred to with the adoption of the law on 
Acknowledgement of Treaties establishing European Communities as legally binding for Portugal.  
 
In accordance with Art. 8, Par. 2, rules provided for in international conventions shall apply in national 
law, following their official publication, as long as they remain internationally binding with respect to the 
Portuguese State. According to established opinion in literature, international treaties concluded and 
published in compliance with the law are of higher ranking than the laws, but not than the 
Constitution.3 
 

                                                           
� Gaga Gabrichidze is a leading specialist of the Committee for foreign Relations of the Parliament of Georgia. 
�� Translation from Georgian language by GEPLAC. 
1 After the introduction of amendments to the Constitution in 1989 the word �explicitly� has been removed.  
2 See C. Chapuis, Die Übertragung von Hoheitsrechten auf supranationale Organisationen, Basel, Frankfurt/Main, 1993, p.146; 
N. Lorenz, Die Übertragung von Hoheitsrechten auf die Europäischen Gemeinschaften, Frankfurt/Main, 1990, pp.262. 
3 C. Chapuis, Die Übertragung von Hoheitsrechten auf supranationale Organisationen, Basel, Frankfurt/Main, 1993, pp 276. 
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1.2. Formal Requirements for Accession to the European Community 
 
The Assembly of the Republic approved the agreement on the accession of Portugal to the European 
Community by Resolution No. 22/85 from 10th of July 1985. There existed no special requirement 
regarding the majority of votes upon the adoption of the resolution. The mentioned resolution together 
with the accession treaty and the Treaty establishing the European Community was published on 18th 
of September 1985 (Diário da República 1985 I, No. 215).4 
 
1.3. Material Limits for the Transfer of the Part of Sovereignty to the European Community 
 
In respect to the mentioned issue, it is expedient to establish limits for the transferable part of the 
sovereignty in compliance with Art. 288 of the Constitution which, even before the introduction of 
amendments to the Constitution in 1982, caused some doubt whether it was at all possible to create 
the basis for the accession to the European Community from a standpoint of constitutional law.5 In 
accordance with Art. 288 of the Constitution �national independence and the unity of the State�, as 
well as the �rights, freedoms and guarantees of citizens� should remain untouched when amendments 
are made to the Constitution. An international treaty should not restrict the sovereignty of Portugal. An 
opinion, that though even the legislator is prohibited to change the meaning of these provisions, there 
still exist limits for adopting such an amendment through giving consent to the acknowledgement of 
the binding nature of an international treaty for Portugal in compliance with Art. 161, Par. i) of the 
Constitution, is devoid of substantiated grounds. 
 
The literature mentions other restrictions as well: the republican and democratic character of the State, 
human rights and separation of powers. Apart from this, it is mentioned that membership of the 
European Community has not affected the principle of review of the compatibility of all rules with the 
Constitution.  
 
It is beyond question that limitations for the above mentioned authorisation provided by the 
constitution follow from the limits for the absolute primacy of the EC Law over national legislation, 
which will be discussed in the following.6 
 
1.4. Interrelation between the EC Law of and the National Law  
 
The literature acknowledges the supremacy of EC law over Portuguese laws that are below the 
Constitution.7 This opinion, in case of primary Community Law, is first of all based on Art. 8, Par. 2 of 
the Constitution and in respect to the directly applicable secondary Community law on Art. 8, Par. 3 of 
the Constitution, in accordance with which the rules made by the competent organs of international 
organisations apply directly in national law to the extent that the relevant constitutive treaty explicitly 
provides for. 
 
As regarding the primacy of Community Law in relation with the Constitution, here it hampers over the 
general obstacles that exist in Portuguese legislation for the operation of international law. In this 
respect, Art. 3 of the Portuguese Constitution should be mentioned, in compliance with which only the 

                                                           
4 For detailed information regarding Portugal�s accession to the European Community see D. Kreidler-Pleus, Voraussetzungen 
für die Beurteilung der Konsequenzen des EG-Beitritts Portugals unter Berücksichtigung wirtschaftlicher, politischer und 
rechtlicher Aspekte, Diss., Münster, 1988. 
5 C. Chapuis, Die Übertragung von Hoheitsrechten auf supranationale Organisationen, Basel, Frankfurt/Main, 1993, pp.147; N. 
Lorenz, Die Übertragung von Hoheitsrechten auf die Europäischen Gemeinschaften, Frankfurt/Main, 1990, pp. 262. 
6 For detailed information see: N. Lorenz, Die Übertragung von Hoheitsrechten auf die Europäischen Gemeinschaften, 
Frankfurt/Main 1990, pp. 265. 
7 N. Lorenz, Die Übertragung von Hoheitsrechten auf die Europäischen Gemeinschaften, Frankfurt/Main, 1990, pp. 274. 
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rules compatible with the Constitution could be applicable. In this regard Articles 204, 277 and 280 of 
the Constitution are important first of all.  
 
In compliance with Art. 204 of the Constitution, in matters brought before them for decision, the courts 
are explicitly prohibited to apply the legal rules that contravene the provisions of the Constitution or the 
principles contained there. The same is true with the rules provided by the international treaties as 
well, as demonstrated in relation with Art. 277 of the Constitution. The only exemption is provided by 
Art. 277, Par. 2 of the Constitution, in accordance with which �organic or formal unconstitutionality� of 
an international treaty, ratified in compliance with the legislation, does not exclude the applicability of 
the rules of this treaty in national law, provided these rules are applicable in national law of the other 
contracting party and the grounds for the unconstitutionality is not the violation of basic principles.  
 
Apart from this the issue on constitutionality of the international treaty could be brought before the 
Constitutional Court, as far as Art. 280 of the Constitution grants parties with the right of appeal 
against court decisions, which refuse to apply a legal rule on the grounds of their unconstitutionality or 
apply a legal rule, constitutionality of which was challenged during the proceedings. In certain cases, 
for instance, when the application of some rule, provided for by an international treaty, has been 
refused, the prosecutor�s office is obliged to refer the case to the Constitutional Court.  
 
On the grounds of this ability of general courts and the Constitutional Court to review the rules of 
international treaties, the majority of authors come to the conclusion, that in Portugal the Constitution 
is of higher rank than international law. At the same time, it was mentioned that likelihood of incidence 
of such a conflict is minimal.  
 
But it is not clear, what are legal consequences of declaring some rule of an international treaty as 
unconstitutional. Probably, we should agree to the opinion, that the rule itself remains untouched, and 
only its application in national law of Portugal is suspended.8 
 
 
2. HARMONISATION OF NATIONAL LAW WITH EC LAW AND THE INSTRUMENTS FOR THE 
IMPLEMENTATION OF EC LAW  
 
2.1. Provisions on Publication 
 
There are no special rules for the publication of the rules of EC secondary law. The Ministry of Foreign 
Affairs is to pass the acts of the European Community to the relevant agencies that are responsible for 
their implementation.9  
 
2.2. Implementation of the EC Regulations  
 
There has not been envisaged any need for the establishment of special procedures for the 
implementation of EC-Regulations. In case additional normative acts are needed, they should be 
adopted in compliance with the procedures, provided for by national normative acts. The above said 
was confirmed by the Constitutional Court of Portugal in Decision No. 184/89 from 1st of February 
1989. Namely, the Government was willing to implement EC Regulation 724/75 establishing a 
European Regional Development Fund by means of a sub-legal act. It considered that the EC 
Regulation itself substituted the national law, which normally would have been necessary. The 

                                                           
8 C. Chapuis, Die Übertragung von Hoheitsrechten auf supranationale Organisationen, Basel, Frankfurt/Main, 1993, pp. 280. 
9 Comp. S. Griller, F. Maislinger, A. Reindl, Fundamentale Rechtsgrundlagen einer EG-Mitgliedschaft, Wien, 1991, p. 165. 
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Constitutional Court rejected this opinion and revoked the relevant sub-legal act due to the absence of 
legal grounding.10 
 
2.3. Implementation of EC directives 
 
The Portuguese legal system is based upon the principle of the rule-of-law state. In Portugal this, first 
of all, means that the executive power carries out its activities on the grounds of existing laws. 
However, the Constitution of Portugal has one peculiarity, namely, none of the acts of executive power 
require the existence of relevant law as the grounds for the adoption, as far as the Government enjoys 
the legislative authority in a rather large field. According to the Constitution three fields should be 
distinguished: Art. 164 of the Constitution covers the list of the subjects of regulation that fall within the 
exclusive competence of the Parliament (including the issues, related to citizenship, education, system 
of parties, elections and defence). Though the fields, listed in Art. 165 of the Constitution fall within the 
scope of competence of the Parliament in general, it is authorised to delegate its legislative 
competence upon the Government (relative competence concerning for example rights, freedoms and 
guarantees, prescriptions of offences, taxes, organisation of judicial system). Delegation of powers 
shall be carried out by means of the laws, which should set out the purpose, content, limits and 
duration of the delegation. In other field the Government shall be authorised to adopt the legislative 
decrees in compliance with Art. 198, Par. 2 of the Constitution, which should be ratified by the 
Parliament. 
 
The issues falling within the exclusive competence of the Parliament are of minor importance for the 
implementation of EC law. In the field of relative competence, the legislative function is often 
delegated in compliance with Art. 165. Consequently, the major part of the EC law is implemented by 
means of the legislative decrees of the Government; in this case the Parliament does not play an 
active part. This could be explained by the fact that the Government can always rely upon the majority 
of the Parliament. Delimitation of competence between the Government and the Parliament is no 
problem at all. Implementation of the 7th EC Directive on corporate law could serve as an example, 
what was for the most part effected through the adoption of a legislative decree by the Government; 
the Parliament has set forth only the provisions regulating the issues of responsibility under criminal 
law.  
 
A parliamentary commission, consisting of approximately 30 members, has been established, which 
manages the issues of European integration. However, its influence is rather insignificant, inasmuch 
as it is insufficiently consulted regarding the policy, related to the European Communities.11 
 
Separate Ministries do not regulate the implementation of directives in accordance with some 
particular mechanism on coordination among them. However, each ministry should be relevantly 
informed before the final adoption of the directives, whether what measures is to be carried out for the 
implementation of a relevant directive within the scope of its competence. As soon as the necessary 
normative acts are adopted, this fact should be immediately notified to the General Directorate, 
established with the State Secretariat on Issues related to the European Communities. The said 
General Directorate should be provided with all the legislative decrees, which later shall be transferred 
to the Ministerial Council of the European Communities. In case the implementation is not effected in 
due course or suspended due to the existence of the conflict between the functions of the Ministries, 
the General Directorate will try to coordinate cooperation between the Ministries and to ensure the 
implementation. However, it should be mentioned, that it does not enjoy specific decision-making 

                                                           
10 Comp. S. Griller, F. Maislinger, A. Reindl, Fundamentale Rechtsgrundlagen einer EG-Mitgliedschaft, Wien, 1991, pp. 165. 
11 Comp. S. Griller, F. Maislinger, A. Reindl, Fundamentale Rechtsgrundlagen einer EG-Mitgliedschaft, Wien, 1991, pp. 166. 
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competence. Powers of the General Directorate cover the organisation and promotion of the 
communication between the institutions of the European Communities and Portuguese agencies.  
 
Though there are two autonomous regions in Portugal that have own legislative powers12 their 
importance for the implementation of the EC law is very small, as far as they do not enjoy the powers 
independent and detached from the State, provided by the Constitution. The State is authorised to 
carry out measures of implementation in practically every field. The role of the regions is limited to the 
adoption of the laws for the regulation of those issues that have specific regional importance.13 
 
2.4. Implementation of the Decisions of the European Court of Justice and the European 
Commission 
 
There exist no provisions for the implementation of the decisions neither of the Court of Justice of the 
European Community nor of the European Commission. Decisions of the Court of Justice of the 
European Community are notified to the legal department of the General Directorate, which is 
responsible for informing the relevant agencies, these decisions refer to.  
 
 
3. APPROXIMATION OF THE NATIONAL LEGISLATION WITH THAT OF THE EC  
 
Approximation of national legislation with the acquis communautaire was carried out on the same 
basis as the introduction of secondary EC legislation. In regard with many fields, the Constitution 
authorises the Government to issue legal acts, so that there is no need for the existence of special 
procedural provisions.14 
 
 
4. MEANS OF REVIEWING THE EC LAW BY NATIONAL BODIES 
 
4.1. System of Reviewing of the Rules 
 
The Portuguese Constitution of 1976 envisages several possibilities for reviewing the compatibility of 
the rules of law with the Constitution.15 In compliance with Art. 277, Par. 1 the Constitution defines 
those rules that contravene the Constitution or its principles as unconstitutional.  
 
In accordance with Art. 204 of the Constitution, every court is authorised to review and reject rules of 
law. In case the court, upon reviewing the rule of law, comes to the conclusion that it is 
unconstitutional, it should not apply this rule. Validity of such a decision is limited to the specific case 
that was subject to the decision.  
 
Apart from this, since 1982 a special Constitutional Court � Tribunal Constitucional � was put into 
operation, which is granted with extensive authorisation of reviewing legal rules. First of all, it has 
special reviewing function as an appellate court for the decisions adopted by other courts in regard to 
the unconstitutionality of a legal rule. In case the application of a rule of law was rejected due to its 
unconstitutionality in compliance with Art. 204 or it is applied despite the arguments brought about its 
unconstitutionality, Art. 280 of the Constitution provides for the possibility of lodging an application 
                                                           
12 Azores and Madeira;  Article 6, Par. 2, Article 225 of the Constitution.  
13 Comp. subparagraphs a) and b) of Article 227, Par. 1 of the Portuguese Constitution, in accordance with which the regions 
should respect the Constitution of the Republic and the laws and provisions on implementation shall be admissible only in 
cases, when the competence of implementation is not within the powers of the bodies of supreme authority. 
14 Comp. S. Griller, F. Maislinger, A. Reindl, Fundamentale Rechtsgrundlagen einer EG-Mitgliedschaft, Wien, 1991,1 p. 177. 
15 Comp. N. Lorenz, Die Übertragung von Hoheitsrechten auf die Europäischen Gemeinschaften, Frankfurt/Main, 1990, pp. 281. 
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before the Tribunal Constitucional. In the event the case refers to the provision of an international 
treaty, legislative act or a sub-legal act, a prosecutor � under Art. 280, Par. 3 of the Constitution � shall 
be obliged to make use of the said possibility of appealing against the court decision. Decisions of the 
Tribunal Constitucional are legally binding only for the parties to particular proceedings and shall not 
serve as the grounds for the revocation of the relevant legal rule. Only in cases, when the 
unconstitutionality of a rule of law has been held by the Tribunal Constitucional three times, the 
procedure provided for by Art. 281 of the Constitution could be initiated, what may be followed by the 
revocation of the rule concerned.  
 
Moreover, there exists the possibility of an abstract, preventive review within the legislative procedure. 
For instance, if the constitutionality of any provision of an international treaty, a draft law or a draft of a 
legislative decree, is doubtful, the President, in compliance with Art. 278 of the Constitution, may 
request the Constitutional Court to undertake an anticipatory review of the said provision. In this event 
adopted court decisions shall be legally binding, disputed provision is to be changed or it is to be 
adopted by the majority of two thirds of the members of the Parliament on list.  
 
Art. 281 of the Constitution provides for the possibility of some abstract, further review. In this case 
only the public bodies and agencies, provided for by Art. 281, Par. 2, such as the President, the Prime 
Minister or an Ombudsman, enjoy the right of lodging an appeal. Decisions of the Constitutional Court 
that meet the requirements of the appeal, have the force of a law. They act ex tunc, though the courts 
are entitled to establish certain time limits for their application.  
 
International treaties and decisions of international organisations are fully subjected to the system of 
constitutionality review. Though Art. 204 of the Constitution mentions the general term �legal rules� Art. 
277 of the Constitution, as well as some other articles, which make reference to international treaties 
several times, imply, that constitutionality of these treaties may as well be reviewed. The system of Art. 
277 provides for special provisions in regard with international treaties. In case international treaties 
are ratified in compliance with the law and moreover the other contracting party to the treaty applies 
these treaties, they could be applied in Portuguese national legislation despite their organic or formal 
inconsistency with the Constitution. However, it should be mentioned that the said inconsistency 
should be based solely upon the violations of the procedure of making an international treaty and 
should not themselves violate the basic provisions of the Constitution. Substantive unconstitutionality 
should always result in non-application of the relevant legal rule.  
 
4.2. EC Law in the Review System of legal Rules  
 
In literature there is not much distinction between the accession agreement and EC secondary law.16 It 
seems that the accession agreement is considered to be subject to the review system of rules and to 
the procedure, provided for by Art. 280 of the Constitution. Hence, it is not clear what force would the 
declaration of this agreement as unconstitutional have. We should suppose, that this would result in 
the suspension of its application in national law of the Portuguese Republic and not in the revocation 
of the rule of the international law.17 
 
Possibility of application of the mechanism of review of rules of law is not excluded in regard with the 
acts of the EC secondary law as well. Detailed debates, whether what place should be allocated to 
these acts in the framework of Portuguese law, have not been held. This could be explained by the 
fact, that Art. 204 of the Constitution mentions the general term �rules or law� and EC secondary law is 

                                                           
16 Comp. S. Griller, F. Maislinger, A. Reindl, Fundamentale Rechtsgrundlagen einer EG-Mitgliedschaft, Wien, 1991, p. 221. 
17 N. Lorenz, Die Übertragung von Hoheitsrechten auf die Europäischen Gemeinschaften, Frankfurt/Main 1990, p. 282. 
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understood to be one of the constitutive part of Portuguese national law, according to the monist 
concept. Acknowledgement of the unconstitutionality of some act of the Community law by the court 
would result in suspension of the application of the Community law.  
 
4.3. Scope of Review 
 
There has not been yet elaborated the detailed criteria for the evaluation of the EC Law; mention is 
made of the conflict in general between the EC Law and the Constitution. First of all, the grounds for 
this conflict in given in Art. 288 of the Constitution, which sets forth the principles that could not be 
changed even in case of revision of the Constitution. Essential between them is the principle that the 
EC Law should not violate the State sovereignty and independence, Article 288 a). Apart from this, the 
rights, freedoms and guarantees of the citizens are protected, Article 288 d).  
 
The majority of authors considers that the Portuguese Constitution is of higher rank than the 
international legal rules. In this respect they mention the possibility of reviewing international law, 
provided by the Constitution, which is applicable in regard with the rules of the EC Law. It is supposed 
that review of the constitutionality is the basic principle of the Constitution that could not be changed 
by Portugal�s accessions to the European Community. It could be concluded from the above said, that 
each of the provisions of the Constitution prevails over the rules of the EC Law and serves as the 
criteria for the evaluation of its constitutionality. This issue has not been considered in details in 
literature, as far as it is supposed that the possibility of incidence of the conflict between the EC Law 
and Portuguese Constitution is too small.  
 
 
5. CONCLUSION  
 
In 1992 an amendment was made to the Portuguese Constitution with the view of its harmonisation 
with the Treaty establishing the European Union. The major change that the text of the Constitution 
has undergone, was the introduction of Art. 7, Par. 6, in accordance with which Portugal, having due 
regard of the principle of subsidiarity, �may enter into agreements for the joint exercise of the powers 
necessary to establish the European Union.�  
 
Apart from this, the following amendments were made to the Constitution: citizens of the Member 
States of the European Community were conferred upon the right to vote for, and to stand for election 
as Members of the European Parliament. It was also provided for the provision, entitling the European 
Central Bank to issue the common currency.18 Before making the said change the monopoly over 
issuing of currency, according to the Constitution, belonged to the Central Bank of Portugal � �Banco 
de Portugal.� 
 
Through making the above quoted changes, the main problems, that required urgent solution, were 
removed. However, in Portuguese Constitution there still are the problems, related to the application of 
the rules of EC law in national law. Namely, in accordance with the Constitution, the treaties 
establishing European Communities and the rules of secondary Community law are subject to the 
supervision of the Constitutional Court and other courts in terms of constitutionality. Hence, we have a 
system, which is not compatible with the primacy of EC law and with the principle of its unified 
application in national law.  
 

                                                           
18 F. de Quadros, Europäische Integration und nationales Verfassungsrecht in Portugal, in: U. Battis , D. Tsatsos, D. Stefanou 
(edit.), Europäische Integration und nationales Verfassungsrecht, Baden-Baden, pp.380. 
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Finally, probably it will be interesting for the reader to draw parallels between Georgian and 
Portuguese Constitutions in regard to the above-discussed provisions. Their similarity apparent.  
 
In the Georgian Constitution Art. 6 is of particular importance for the determination of the place of rules 
of international law in the Georgian legal system. In accordance with Par. 1 of this Article the 
Constitution is the supreme law of the state. Relevantly every legal act should correspond to the 
Constitution. In accordance with Par. 2 of the same Article, international treaties or agreements 
concluded with and by Georgia, if they do not contradict the Constitution of Georgia, take precedence 
over domestic normative acts. As shown by the quoted provisions, international law is of higher rank 
than the laws. However, this primacy does not encompass the Constitution.  
 
In regard with joining some international organisations, provisions of Georgian Constitution shall apply, 
which regulate the ratification of international treaties. Namely, in accordance with Art. 65 of the 
Constitution, apart form the international treaties, that require ratification by the Parliament, 
international treaties, which provide for Georgia�s accession to some international organisations or 
inter-state unions, should become subject to ratification as well.  
 
In accordance with the Georgian Constitution, international treaties are fully subjected to the system of 
constitutional review. Namely, in accordance with Art. 89, Par. 1, the Constitutional Court of Georgia is 
entitled to review the constitutionality of an international treaty. Par. 2 of the same Article states that 
normative acts or their parts recognised as unconstitutional become invalidated from the moment of 
publication of the appropriate decision of the Constitutional Court. According to Art. 65, Par. 4 of the 
Constitution, upon lodging a Constitutional complaint or submission, ratification of an international 
treaty or agreement shall be prohibited until the decision of the Constitutional Court is made.  
 
It should be mentioned, that unlike Portuguese Constitution, there are no provisions in Georgian 
Constitution, establishing material limits for making amendments to the Constitution. Chapter 8 of the 
Constitution sets forth only the formal requirements for general or partial review of the Constitution.  
 
Whenever the issue of Georgia�s accession to the European Communities is placed on the agenda, it 
will become necessary to include some provisions into Georgian Constitution, similar to the changes 
and amendments to the Portuguese Constitution, in order to make it possible to establish legal basis 
for joining an international organisation, having legislative functions. Moreover that � as it was 
mentioned above � there are no material limits established for the review of Georgian Constitution.  
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ALEXANDER TUSHURI / TATO URJUMELASHVILI�  
 

THE LAW OF GEORGIA ON MONOPOLISTIC ACTIVITY  
AND COMPETITION - AN OVERVIEW 

 
 

1. INTRODUCTION 
 
The simple, fundamental economic proposition on which competition law and policy are based is that 
the creation of, and exploitation of, positions of market power can diminish economic welfare. The 
instruments of competition policy are �... those tools of public policy that lay the foundation for markets 
or facilitate the creation and growth of efficient and competitive firms that can both deliver goods and 
services to the nation�s own citizens (and inputs to intermediate businesses) and engage in trade and 
competition in international markets�1. 
 
A country�s economic welfare depends on its ability to produce goods and services, which are directly 
or indirectly (through trade) consumed by its citizens. It is diminished when firms are able to, and do, 
exploit market power by restricting output or limiting competition.  
 
It is possible to identify a number of objectives that are often associated with competition policies. 
These are: 
 

- consumer welfare. This is a technical function of competition policy, which assumes a direct 
and formal relationship between the promotion of competition and improved economic 
performance. 

- protection of the consumer. This involves the defence of the individual against big business, 
usually for moral or political reasons. 

- redistribution of wealth. This is an attempt to inhibit a small number of firms from 
accumulating a large amount of wealth, an inherently political objective, which implies that 
monopolies and cartels are undemocratic. 

- protection of small and medium-sized enterprises. This does not just imply the protection of 
infant industries, but also assumes that a large number of small firms in a market is in itself a 
good thing. 

- regional, social and industrial considerations. These reflect the frequent use of competition 
policy as an instrument working for non-competition policy ends, such as the development of 
regions in decline, the reduction of unemployment or the attainment of a global presence in a 
particular sector. 

 
Just as there are many different competition policy objectives, so there is no one competition policy. 
With anti-competitive practices taking a number of different forms, it is clear that a variety of 
corresponding policy responses is also required. These often come under the heading of restrictive 
practices policy, monopoly policy and merger policy. When we talk of competition policy, therefore, we 
may be talking of one or of all of these policy dimensions.2   
 

                                                           
� Alexander Tushuri is Deputy Director of GEPLAC for Legal Issues and Tato Urjumelashvili is Legal Expert of GEPLAC. 
1 J. Fingleton, E. Fox, D. Nevers and P. Seabright, Competition Policy and the Transformation of Central Europe, London, 1996. 
2 M. Cini, L. McGowan, Competition Policy in the European Union, New York, 1998, p.4.  
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At the same time, it is only fair to mention theories, which go against the common approach to the 
promotion of competition. Many famous scientists thought (and still do) that competition laws 
represent an unwarranted and harmful intervention of the State in the markets. Some believed that the 
State should own important industries (J. Galbraith), others that industries should be encouraged to 
grow because only size guarantees survival, lower prices and innovation (E. Hawley).  
 
It should be stressed, however, that we do not share the radical views of the above-mentioned 
scientists and consider that Georgia should have effective competition legislation ensuring that 
consumers pay the lowest possible prices coupled with the highest quality of goods and services, 
which they consume. However, there are many different ways of achieving of these goals.  
 
In this context, it would be advisable if Georgia will follow the European Community (EC) experience in 
establishing an efficient competition system, since by Article 43 of the Partnership and Cooperation 
Agreement between Georgia and the EC and their Member States3 Georgia expressed its readiness 
to approximate its existing and future legislation in the field of competition with that of the EC. 
Moreover, Resolution of the Parliament No. 828-1S from 2nd of September 1997 provides for the 
harmonisation of Georgian legislation with that of the EU. Therefore, this study will review the 
Georgian competition legislation in the light of fundamental provisions of the EC competition 
legislation.  
 
 
2. GENERAL OVERVIEW OF REGULATORY FRAMEWORK 
 
The basic principles of EC competition policy are laid down in Arts. 81 and 82 of the Treaty 
Establishing the European Community (EC Treaty). Art. 81 focuses on anticompetitive behaviour while 
Art. 82 regulates the abuse of a dominant position. Moreover, Arts. 31 and 86 � 88 of the EC Treaty 
contain provisions on state monopolies, public undertakings and state aid. The Merger Regulation 
4064/89, adopted in 1990, corrects for the EC Treaty�s lack of guidelines for controlling mergers in the 
EC and establishes Commission jurisdiction over mergers and acquisitions with a "Community 
dimension". 
 
The first legal act, governing competition in Georgia, was the Decree of the State Council of Georgia 
�On Restriction of Monopolistic Activities and Development of Competition�, adopted on 26th of 
October 1992. The Decree was replaced by the Law of Georgia on Monopolistic Activity and 
Competition4 from 25th of June 1996. As the Law is quite new, it is not surrounded by well-developed 
or fully formed legal practice. Compared to the competition laws of most European countries, the 
Georgian law sets forth rudimentary rules on restrictive agreements, dominant position and merger 
control and contains no provisions on granting of block or individual exemptions. 
 
Certain provisions containing antimonopoly requirements can be found in the Law on Consumer 
Protection, Law on Advertising, Law on Grounds for Prices and Price-making, Code of Administrative 
Offences, Criminal Code, Presidential Decree on State Register of Natural Monopolies, Presidential 
Decree on State Regulatory Framework of Natural Monopolies, etc. 
 

                                                           
3 The Agreement was signed on April 22, 1996 and entered into force on July 1, 1999. 
4 See Parlamentis Utskebani, 1996, Nr. 22-23. 
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3. SCOPE OF APPLICATION 
 
The Law of Georgia on Monopolistic Activity and Competition regulates relations, which influence 
competition at the product market and in which natural and legal persons (including foreigners) and 
organs of executive authority of Georgia take part. The Law addresses the issue of extra-territorial 
application of competition rules. According to Art. 4, Par. 2 the Law also applies to those cases �when 
the actions carried out by the abovementioned persons or the agreement concluded by them out of 
the borders of Georgia restrict (or may restrict) competition or exert a negative influence on the 
product market of the country�. 
 
Ideally, competition law should apply to all sectors of the economy and to all economic agents, 
including government enterprises, which are engaged in commercial activities. However, in practice, 
there are certain fields that are exempted from the scope of the competition laws. Example of this in 
most of the European countries includes intellectual property rights, financial services, measures 
considered necessary for the protection of the essential interests of state security etc. 
 
In this context, it should be noted, that the relations connected with copyright, inventor�s rights, 
trademarks, and industrial designs are exempt from the scope of the Law. Likewise, relations linked 
with monopolistic position and unfair competition in the securities and financial services markets are 
also exempt from the scope of this Law, except when these relations influence competition in product 
markets. Moreover, the Parliament of Georgia is authorised, in compliance with the interests of the 
State, not to apply (fully or partially) the Law over the separate kinds of monopolistic activity by means 
of a resolution (Art. 5, Par. 2). 
 
 
4. ANTICOMPETITIVE BEHAVIOUR   
 
Competition laws of most European countries contain provisions on the prohibition of agreements, 
concluded in any form between undertakings, or concerted practices of undertakings including 
decisions made by them that have as their object or effect the restriction of competition or that may 
restrict competition. Generally, these provisions reflect the requirements of Article 81 of the EC Treaty, 
which prohibits agreements, decisions and concerted practices that:  
 

- directly or indirectly fix purchase or selling prices or any other trading conditions; 
- limit or control production, markets, technical development, or investment; 
- share markets or sources of supply; 
- apply dissimilar conditions to equivalent transactions with other trading parties, thereby 

placing them at a competitive disadvantage; 
- make the conclusion of contracts subject to acceptance by the other parties of supplementary 

obligations, which, by their nature or according to commercial usage, have no connection with 
the subject of such contracts. 

 
Art. 8 of the Law of Georgia on Monopolistic Activity and Competition provides that economic agents 
are prohibited from concluding an agreement or taking a decision, which directly or indirectly causes 
restriction of competition. The same article specifies that prohibited agreements and decisions include 
activities which: 
  

- restrict one of the parties in the selection of market, sources of supply, providers or 
consumers; 
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- place an obligation on one of the parties to the agreement, in exchange for the goods 
stipulated in the agreement, to make additional supplies or buy goods not connected with the 
goods specified in the agreement; 

- substantially restrict competition at the interchangeable product market. 
 

It is not clear from the content of Article 8, what kinds of relations are regulated. It seems that the first 
paragraph aims to regulate vertical relations (e.g., between supplier and distributor), though this 
provision might have sense only if one of the parties to such an agreement were in a monopolistic 
position. However, this kind of relations falls under the scope of Article 13 (abuse of monopolistic 
position). The third paragraph regulates horizontal relations (i.e., agreements between competing 
economic agents), but it is too general, as the prohibition of agreements and decisions that restrict 
competition at the market is not enough and requires further clarification. Only the second paragraph 
of Art. 8, to some extent, reflects the relevant provision of the EC Treaty, namely paragraph e) of Art. 
81. 
 
It should be also stressed, that the Law of Georgia on Monopolistic Activity and Competition, unlike 
common practice elsewhere, does not prohibit concerted practices between competing economic 
agents, which distort competition. Although, in this respect, it is important to note that Art. 5 of the Law 
of Georgia on Grounds for Prices and Price-making (27 July 1993) prohibits concerted practices 
between undertakings which restrict competition, but this restriction refers only to price-making 
process.  
 
Apparently no agreement or decision may be regarded as a violation of the Law unless it falls within 
the list of anti-competitive agreements and decisions. Hence, a number of anti-competitive 
agreements, decisions and concerted practices considered illegal under the EC competition rules are 
not prohibited by Georgian legislation.  
 
It is likely that the Law will need to be modified in the future to encompass all types of anti-competitive 
behaviour (including concerted practices). While introducing the relevant changes into the Law it 
would be advisable to reflect the corresponding provisions of Art. 81 of the EC Treaty. 
 
 
5. EXEMPTIONS 
 
European competition law stipulates that certain anti-competitive agreements, which contribute to 
improving the production or distribution of goods or to promoting technical or economic progress and 
allow consumers a fair share of the resulting benefit, might be exempted from the prohibition. Article 
81 of the EC Treaty provides for the following types of exemptions from the prohibition of anti-
competitive agreements. The first is an "individual exemption." An individual exemption is a 
certification from the European Commission - following a formal application or �notice� that, although a 
particular transaction violates Article 81 (1) of the EC Treaty, the beneficial aspects of the transaction 
are so great and the detrimental aspects so minor that the transaction will be deemed legal. The 
second is obtaining (again only upon submission of a notice) a "negative clearance." A negative 
clearance is a certification from the Commission that the transaction is not in violation of Article 81 (1) 
or satisfies the requirements of a block exemption. The third is qualifying under a "block exemption." 
Qualifying for a block exemption requires no application to or formal authorisation from the 
Commission. When a party determines that the transaction satisfies the minimal requirements 
established by the Commission under an applicable regulation for a particular category of contract or 
transaction exempting the transaction from the application of EC competition law, the contract or 
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transaction is subject to a block exemption from the prohibitions of Article 81 (1). It is also possible to 
establish that a particular transaction is so minor in character as to be a matter of indifference to EC 
competition law (de minimis rule). 
 
The Law of Georgia on Monopolistic Activities and Competition does not stipulate for any type of 
exemptions from the prohibition of anti-competitive behaviour (this might be explained by the fact, that 
the list of anticompetitive agreements and decisions is too general, vague and short). Consequently, 
even if the agreement at issue has certain pro-competitive aspects, for example: it has the effect of 
improving the conditions of supply in the market, leading to substantial benefits for consumers; or is 
related, in particular, with increases of production, improvements in the quality of production, or 
distribution; or with technical and technological progress; it will be nevertheless considered anti-
competitive and void.  
 
We consider that the introduction of an exemptions clause into the Law should be made in parallel 
with amendments to the list of anti-competitive behaviour, mentioned in section 4 above. In this 
context, it would be reasonable to empower the Antimonopoly Service to determine whether the 
agreement at issue falls under the exemption clause. 
 
 
6. UNFAIR COMPETITION 
 
Generally, unfair competition is defined as any act, which restricts free entrepreneurial activity and is 
contrary to good morals and customs. According to Art. 9 of the Law of Georgia on Monopolistic 
Activity and Competition, economic agents are prohibited from performing any actions contrary to fair 
business practice and good customs, if such actions may restrict or impede competition. Thus, the 
economic agents are prohibited from behaving in an unfair manner, as defined below: 
 

- to transfer the information on goods through any means of communication, when this 
information gives a false impression to the addressee and thereby incites a certain economic 
action; 

- to hide the real aim of the deal by the economic agent and purposely to mislead the contractor 
and gain an uncompetitive advantage; 

- to gain advantage in competition through the use of dumping prices and by misleading the 
consumer; 

- to damage the reputation of competitors by the economic agent (to discredit an enterprise, 
product, or trade activity) as well as to discredit and criticise a competitor without any grounds; 

- to use wilfully the trade name or the trade mark of the competitor or of a third person; 
- to misappropriate the form, packing or design of the goods produced by the competitor or by a 

third person; 
- to receive, collect, use and divulge scientific-technical, enterprise and trade information or 

commercial secrets without the assent of its owner. 
 
As the list of prohibited acts of unfair competition is exhaustive, it does not seem to be enough. 
Therefore, no act may be forbidden as an act of unfair competition, unless it falls within these stated 
prohibitions.  
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7. DOMINANT POSITION 
 
According to the provisions of competition laws of most European countries, dealing with the definition 
of a �dominant position�, the position of economic agent, which, in view of its market share, financial 
strength, possibilities for access to the market, economic relations with other economic agents, may 
hinder competition in the relevant market, since it is independent of its competitors, suppliers and 
purchasers, shall be considered dominant. In general, an economic agent has a dominant position if it 
can act on the market independently from its competitors. Thus, if a seller can ask any price for a 
product, even though its competitors are selling a similar product for much less, it is likely that the 
seller in question is in a dominant position. 
  
Market share is a very important element. In general, a large market share will warrant a finding of a 
dominant position. However, the body authorised to determine whether an economic agent has a 
dominant position, will normally not limit its inquiry to determine the market share, but will examine 
other relevant circumstances, such as the size and the economic might of the competitors. In Alsatel 
case5, the European Court of Justice (ECJ) stated that a large market share is not necessarily 
evidence of a dominant position, but must rather be examined with other relevant circumstances. 
 
A large market share alone therefore does not necessarily imply a dominant position. On the other 
hand, in Metro SB-Grossmarkt GmbH&Co. KG v. Commission (1986) ECR 3021, the ECJ ruled that, 
while a company�s market share is not the only criterion for determining domination, the defendant�s 
small market share (7.5%) was enough to justify, by itself, a finding that there was no dominant 
position.   
 
Art. 82 of the EC Treaty forbids all practices which amount to the abuse of a dominant position in the 
Common Market by an undertaking where the practice could potentially affect trade between Member 
States. Such abuse may, in particular, consist in:  
 

- directly or indirectly imposing unfair purchase and sale prices or other unfair trading 
conditions;  

- limiting production, markets or technical development to the prejudice of consumers;  
- applying dissimilar conditions to equivalent transactions with other trading parties, thereby 

placing them at a competitive disadvantage;  
- making the conclusion of contracts subject to acceptance by other parties of supplementary 

obligations which, by their nature or according to commercial usage, have no connection with 
the subject of such contracts 

 
Thus, for Art. 82 to apply, an undertaking must, on the one hand, have a dominant position within the 
common market or within a substantial part of the common market; and on the other hand, the 
undertaking in question must engage in a practice which amounts to an abuse of the dominant 
position, and which is likely to affect trade between Member States. 
 
The Law of Georgia on Monopolistic Activity and Competition defines �monopolistic position�6 as the 
�particular position of an economic agent or state organ, when this position gives possibility to exert a 
significant influence over the market and to restrict competition�. 
 
                                                           
5 See Societe alsacienne de telecommunications et d'electricite (Alsatel) v. S.A. Novasam (1984) ECR 5987. 
6 The Law uses the term �monopolistic position� instead of �dominant position� unlike most of the countries. It should be stressed 
that the Decree of State Council �On Restriction of Monopolistic Activities and Development of Competition� used the term 
�dominant position�. 
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The Law also defines �monopolistic activity� as an �activity, which gives an economic agent the 
possibility of exerting a significant influence over the market price of interchangeable commodity at the 
product market and to restrict competition�.  
 
At the same time, according to the Article 11 of the Law, an economic agent will be considered as 
having a monopolistic position �if its share in a particular product market directly or indirectly (through 
the branch, branch establishment or through any other way) exceeds the maximum norm established 
by the Antimonopoly Service�.7  
 
Thus, an economic agent, in order to be considered monopolistic, has to fulfil two conditions: (i) its 
market share should exceed the maximum norm established by the Antimonopoly Service, and (ii) it 
should have the possibility to exert a significant influence over the market and to restrict competition. 
 
As we can see, the Georgian definition of a �monopolistic position� is not sufficient and does not cover 
all aspects of European notion of a �dominant position�. The point of concern is that, irrespective of 
their influence in the market or the nature of their actions, economic agents may not be considered 
monopolistic and, as a result guilty of abuse of monopolistic position, if their market share in a relevant 
market is below the maximum norms that are to be established by the Antimonopoly Service of 
Georgia.8 
 
Furthermore, the above-said maximum norms, which actually, according to the Law, are the only 
means for the determination of a �monopolistic position�, are not yet officially established. This means, 
that despite the existence of a provision on a �monopolistic position� in the Georgian Law, there is no 
legal basis for the determination of a �monopolistic position� and, proceeding from this, of �abuse of a 
monopolistic position�. 
 
We consider, that in the view of calculating market share, the meaning of the term �economic agent�9 
should be broadened. Economic agents involved in mergers, agents having acquired the right to have 
either all or part of the total capital of another economic agent at their disposal, and economic agents 
having concluded agreements which influence their management decision, should be considered as 
single economic agents. 
 
Attention should also be paid to the fact that the Law does not define the term �relevant market�, which 
is an important option for the determination of �monopolistic position�. The relevant market, the place 
where supply and demand interact, constitutes a framework for analysis that highlights the competition 
constraints facing the firms concerned. The objective in defining the relevant market is to identify the 
firms that compete with each other in a given product and geographical area, in order to determine 
whether other firms can effectively constrain the prices of the alleged monopolist. In other words, the 
task is to identify the competitors of these firms that are genuinely able to affect their behaviour and 
prevent them from acting independently of all real competitive pressure. Thus, definition of the 
relevant product and geographical markets is a key step in the analysis of many competition law 
cases. 
The product10 market is the first element that must be taken into account for determining the relevant 
market. In practice, two closely related and complementary tests have been applied in the 
                                                           
7 In most of the European countries (for instance Germany, Greece, Bulgaria, Lithuania, etc.) the market share of an enterprise 
above which it is considered to be in a market dominant position, is specified in a law itself. 
8 According to Article 2 of the Decree of State Council �On Restriction of Monopolistic Activities and Development of 
Competition�, such kind of maximum norm was 35 %.  
9 According to the definition given in the Law, the term �economic agent� means any �natural or legal person carrying out 
entrepreneurial activity, irrespective of organizational-legal from of an enterprise, kind of property or nature of the activity�. 
10 Reference to product includes services. 
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identification of the relevant product market, namely the reasonable interchangeability of use and the 
cross-elasticity of demand. In the application of the first criterion, two factors are generally taken into 
account, namely, whether or not the end use of the product and its substitutes are essentially the 
same, or whether the physical characteristics (or technical qualities) are similar enough to allow 
customers to switch easily from one to another. In the application of the cross-elasticity test, the factor 
of price is central. It involves inquiry into the proportionate amount of increase in the quantity demand 
of one commodity as a result of a proportionate increase in the price of another commodity. In a highly 
cross-elastic market a slight increase in the price of one product will prompt customers to switch to the 
other, thus indicating that the products in question compete in the same market while a low cross-
elasticity would indicate the contrary, i.e., that the products have separate markets. 
 
The geographical market is the second element that must be taken into account for determining the 
relevant market. It may be described broadly as the area in which sellers of a particular product or 
service operate. It can also be defined as one in which sellers of a particular product or service can 
operate without serious hindrance. The relevant geographical market may be limited - for example, a 
small city - or it may be the whole international market. In between it is possible to consider other 
alternatives, such as a number of cities, a province, a State, a region consisting of a number of States. 
For example in the context of controlling restrictive business practices in a regional economic grouping 
such as the European Community, the relevant geographical market is the �Common Market or a 
substantial part thereof�. In this connection, the Court of Justice in the �European Sugar 
Industrycase�11 found that Belgium, Luxembourg, the Netherlands and the southern part of the then 
Federal Republic of Germany constituted each of them �substantial parts of the Common Market� (i.e. 
the relevant geographical market). Furthermore, the Court found that it was necessary to take into 
consideration, in particular, the pattern and volume of production and consumption of the product and 
the economic habits and possibilities open to sellers and buyers. For determining the geographical 
market, a demand-oriented approach can also be applied. Through this approach, the relevant 
geographical market is the area in which the reasonable consumer or buyer usually covers his 
demand.  
 
Summarising, it would be expedient to introduce the definitions of �relevant market�, �product market� 
and �geographical market� into the Georgian Law.12 
 
As for the abuse of the monopolistic position, the Law of Georgia on Monopolistic Activity and 
Competition regulates the issue similar to the common practice elsewhere. Maintenance of a 
monopolistic position is not illegal per se under Georgian Law. Only the abuse of a monopolistic 
position is prohibited, provided it is harmful to the economy. Art. 13, Par. 1 of the Law states that an 
�economic agent having a monopolistic position is prohibited to misuse this position through 
purposeful discrimination against other participants in the market�. The Article specifies certain acts 
that shall be considered �abusive�. The list, however, is not exhaustive. Thus, dominant economic 
agents are generally prohibited from the following activities: 
 

- decrease or cessation of production, withdrawal of goods from economic circulation in order to 
establish or maintain deficit at the market and exert an influence on prices; 

- to lay down conditions hampering other economic agents entering or leaving the market, or 
impeding the activity of an economic agent already operating in the market; 

                                                           
11 Generale Sucriere etc. v. Commission of European Communities, ECJ, ruling of 15 December 1975, OJC 43, 25 February 
1976. 
12 For comparison, the Decree of State Council �On Restriction of Monopolistic Activities and Development of Competition� 
defined �republican product market� and �local product market�. 
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- to lay down discriminative conditions for market participants, which impose irrespectively high 
or low purchasing or selling prices on it, as well as to conclude an agreement, with additional 
conditions, not connected with the agreement; 

- compulsion of any kind in order to conclude an agreement; 
- to establish high or low monopolistic price, which, within a certain period, considerably differs 

from the cost of production, sales and marketing; 
- to decrease or cease production of goods in demand, when the order of consumer is at hand 

and it is possible to produce the goods without damage; 
- to use dumping prices; 
- other actions leading to the restriction of competition or infringement of lawful interests of  

economic agents and consumers. 
 
In addition the Law also prohibits those agreements (concerted practices) between non-competing 
economic agents, one of whom is in a monopolistic position and the other a supplier or consumer, that 
have as their object or effect the restriction of competition. 
 
From this point of view, it has to be noted, that the Criminal Code of Georgia (Art. 195) stipulates for 
the criminal liability for the abuse of the monopolistic position (as well as for the restriction of 
competition on the market). 
 
As we can see, provisions of the Georgian legislation on the abuse of the monopolistic position are 
almost compatible with the relevant provisions of the EC Treaty (Art. 82). 
 
 
8. MERGERS 
 
Some countries with smaller markets believe that merger control is unnecessary because they do no 
want to impede restructuring of firms trying to obtain a �critical mass� which would enable them to be 
competitive in world markets. Others believe that having a �national champion� even abusing a 
monopoly position domestically might allow it to be competitive abroad in third markets. Two 
objections can be made to these views. First, it is often the case that monopolies enjoy their 
�monopoly rent� without becoming more competitive abroad, at the expense of domestic consumers 
and eventually of the development of the economy as a whole. Second, if the local market is open to 
competition from imports, the world market might be relevant for the merger-control test, and the 
single domestic supplier might anyway be authorised to merge. Moreover, by not having a merger-
control system, a host country deprives itself of the powers to challenge foreign mergers and 
acquisitions that might have adverse effects on the national territory. 
 
As a rule, merger control aims at preventing the creation, through acquisitions or other structural 
combinations, of undertakings that will have the incentive and ability to exercise market power. Most 
merger control systems apply some form of market share test, either to guide further investigation or 
as a presumption about legality. Most systems specify procedures for pre-notification of enforcement 
authorities in advance of larger, more important transactions, and special processes for pre-expedited 
investigations, in order that problems can be identified and resolved before the restructuring is actually 
undertaken when the merger is consummated.  
 
According to Art. 14 of the Law of Georgia on Monopolistic Activity and Competition the merger of an 
economic agent, having monopolistic position, with another economic agent, in order to be registered, 



LAW OF GEORGIA ON MONOPOLISTIC ACTIVITY AND COMPETITION � AN OVERVIEW 

GEORGIAN LAW REVIEW � FIRST AND SECOND QUARTERS 2000 52 

has to undergo an anti-monopoly assessment. The same article states that in case of negative 
conclusion by the Antimonopoly Service the court rejects the registration of the economic agent. 
 
Another provision on merger control is contained in Art. 10 of the Law, which stipulates that all organs 
of state power are prohibited from merging fiscal enterprises, to establish alliances, associations, 
concerns, consortiums, interim section of governing, and intersector regional unions, if this action 
weakens or restricts competition. 
 
The absence of the definition of �merger� might be considered as a deficiency of the Law. The Law 
also does not regulate the various stages of the process, for instance: 
 

- when and how the assessment could be initiated; 
- what kind of notification should be submitted to the Antimonopoly Service; 
- timetables for the issuing a decision permitting or denying the requested merger activity. If 

within the specified time periods the Antimonopoly Service will not issue its decision, the 
economic agents should automatically acquire the right to carry out the planned merger 
activity;  

- the grounds for permitting or denying the requested activity. 
 
Another point of concern is that the Law on Monopolistic Activity and Competition, unlike worldwide-
accepted practice, regulates only mergers of fiscal enterprises or mergers when one of the parties is a 
monopolistic economic agent. In most countries, it is obligatory to notify competition authorities and 
obtain their permission for merger, if the combined aggregate income of the economic agents 
concerned exceeds the specified thresholds and they have a capacity to influence negatively the 
market, and it is not necessary at all that one of the parties involved be in a monopolistic position. 
 
 
9. STATE AID 
 
State aid, i.e., any aid granted by the state or through state resources in any form, which distorts or 
threatens to distort competition by favouring certain economic agents is considered to be illegal under 
the Georgian Law. According to Art. 10, Par. b) of the Law, all organs of state power are prohibited 
from laying down such tax- or other privileges for the economic agent, which gives advantage to it 
over competitors (or potential competitors) and leads to restriction of competition. The Law does not 
provide for any exemption from this rule and therefore this might be considered as de facto prohibition 
of subsidies. Our study does not aim at the assessment of economic advantages or disadvantages of 
this approach as far as this issue requires deep insight from the economic and not from the legal point 
of view.  
 
For comparison it would be interesting to mention what forms of state aid are considered incompatible 
with the competition rules in the EC (Art. 87 of the EC Treaty): 
 

- if it confers an economic advantage on the recipient;  
- if it is granted selectively to certain firms or to the production of certain goods;  
- if it could distort competition. 

 
However, unlike the Georgian law, competition laws usually contain a number of exemptions from the 
prohibition of state aid. For instance, in the EC state aid is considered to be in compliance with 
competition rules if: it has a social character granted to individual consumers; makes good the 
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damage caused by natural disasters or exceptional occurrences; promotes the economic development 
of areas, where the standard of living is abnormally low or where there is serious underemployment; 
facilitates the development of certain economic activities or of certain economic areas, where such aid 
does not adversely affect trading conditions to an extent contrary to the common interest; or promotes 
culture and heritage conservation, etc.  
 
 
10. ENFORCEMENT OF THE LAW  
 
While the adoption of a competition law is a necessary first step towards the establishment of 
competition policy, the effective enforcement of the law is equally important. Enforcement agencies 
have a significant role in interpreting the general substantive principles in concrete cases and, along 
with any other institutions involved in enforcement, in making significant decisions about the effects of 
particular practices on competition in particular cases. While some countries have established several 
different bodies with different functions in the administration of the law, there appears to be growing 
tendency towards the establishment of a single independent competition agency which is largely 
insulated from political pressure, which has extensive powers to investigate, adjudicate and sanction 
anti-competitive behaviour and whose decisions are subject to judicial review. This tendency has the 
advantage of simplicity and is probably more cost-efficient in avoiding the need for time-consuming 
exchanges and consultations when several bodies are dealing with these issues. Most laws require 
the agency to submit annual reports to the Minister with responsibility for competition policy or to 
Parliament. In addition, decisions made by the competition authority are subject to review by other 
administrative or judicial bodies in all countries. 
 
Georgia followed the tendency towards the establishment of a single competition agency, as the state 
control over the enforcement of the Law on Monopolistic Activity and Competition is entrusted to the 
Antimonopoly Service under the Ministry of Economy, Trade and Industry. Authorisation of the 
Antimonopoly Service of Georgia is defined by this Law and a regulation on the Antimonopoly Service, 
which was adopted by the Presidential Decree (14 March 1997). The service is led by a Head, who is 
appointed or dismissed by the President of Georgia, after nomination by the Minister of Economy, 
Trade and Industry. The Service is accountable to the President of Georgia and submits annual 
reports to him. 
 
According to Art. 20 of the Law on Monopolistic Activity and Competition, the main function of the 
Antimonopoly Service are: to prevent the abuse of monopolistic position; implement preliminary 
measures in order to avoid unfair competition; analyse the product and financial markets in order to 
reveal instances of unfair competition or restriction of competition; examine the facts of violation of 
antimonopoly legislation; and to take decision within the scope of its competence etc. 
 
As we can see, the Law gives to the Antimonopoly Service the right to examine alleged violations of 
competition rules. On the basis of its examination, the Antimonopoly Service has the right to raise a 
question before the appropriate organ to stop or prohibit such activity of that organisation which 
violates antimonopoly laws (Art. 21, Par. a); to request the organisation, which has violated this law, to 
rescind the unlawful decision and if it does not do so, to refer the matter to the corresponding higher 
organ or official (Art. 21, Par. b); to request from an economic agent to abolish the agreement or 
decision, concluded or adopted in violation of this Law and if the demand is not satisfied to lodge a 
complaint in the court and to take part in the examination of the case (Art. 21, Par. c); to raise a 
question about administrative and criminal responsibility of the official who has violated the 
antimonopoly laws (Art. 21, Par. g) etc. 
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If the fact of abuse of monopolistic position by the economic agent is proved by the Antimonopoly 
Service, the latter can demand from the economic agent to put an end to this situation. According to 
Art. 15 of the Law, in case of repeated violation of competition rules by the economic agent taking 
monopolistic position, the Antimonopoly Service is authorised to propose its compulsory division to the 
appropriate organs, if the possibility of territorial or organisational separation exists, or to implement 
other anti-monopolistic measures (to establish fixed prices, maximum norm of profitability etc.). 
 
Fulfilment of a decision taken by the Antimonopoly Service within the scope of its competence is 
mandatory both for economic agent and corresponding state body. Art. 1592 of the Code of 
Administrative Offences of Georgia envisages penalties for natural persons in amount of 300-600 
GEL, and 1000-3000 GEL for enterprises and organisations for the non-fulfilment of the requirements 
of the Antimonopoly Service concerning the cessation of violation of the antimonopoly law. Art. 1953 of 
the same Code stipulates for the penalty in the amount of 500 -1000 GEL for the non-provision of the 
information envisaged by the Georgian legislation to the Antimonopoly Service.   
 
As we can see, the provisions of the Law on functions and responsibilities of the Antimonopoly Service 
are too general and not comprehensive. Taking into account the experience of other countries in the 
enforcement of competition laws as well as the practical experience of the Georgian Antimonopoly 
Service, it would be expedient to amend the Law in a way to make its implementation more effective 
and to guarantee the independence of Antimonopoly Service. 
 
 
11. CONCLUSION  
 
Summarising the above, we can conclude that the competition legislation in Georgia still needs further 
development. The Law on Monopolistic Activity and Competition can be considered as an important 
step towards the establishment of competitive environment. However, it should be stressed, that 
although the existing Law was acceptable for the transitional period, in the light of changed economic 
conditions, it now needs significant amendment or even replacement by a new law.  
 
In introducing changes, special attention should be paid to the deficiencies of the existing Law 
regarding anti-competitive agreements and decisions, concerted practices, exemptions, definition of 
the monopolistic position, mergers, state aid, and enforcement authorities discussed in this article. In 
addition to these deficiencies, it should be underlined, that the Law does not regulate such important 
issues as state monopolies and public undertakings. 
 
In this context, it would be advisable to rely on the experience of other countries, and particularly that 
of the EC, though their experience should be applied carefully, taking into consideration the specific 
characteristics of Georgian economy as well as the fact that the conditions in a large country differ 
radically from those in a small country. 
 
Hence, the adoption of effective competition rules and their implementation has an essential 
importance for the emerging Georgian economy, since fair competition is a great spur to business 
effectiveness and efficiency. Competition gives the consumer the benefits of lower prices and services 
better tailored to his or her needs. Through the operation of competitive markets, scarce economic 
resources are directed to produce and distribute those goods and services, which customers and 
consumers want and they will then be able to choose how their demands can be met by the most 
effective firms in the most efficient way. Competitive market promotes innovation and international 
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competitiveness. The function of competition law is to ensure the proper operation of a healthy, 
because competitive, market. Conversely, if competition does not work, new entry to the market will be 
discouraged, consumers will not get the goods and services they need and want, and inevitably prices 
will be unnecessarily high and variety and choice will be suppressed.  
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THE EUROPEAN CONVENTION FOR THE PREVENTION OF TORTURE AND 
INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT AND ITS PLACE IN THE 

INTERNATIONAL SYSTEM FOR THE PROTECTION OF HUMAN RIGHTS, 
ESTABLISHED WITHIN THE COUNCIL OF EUROPE

� 
 
 
 
One of the main tasks of the Council of Europe is the maintenance and further realisation of human 
rights and fundamental freedoms (see the Statute of the Council of Europe, Art. 1, Par. b). The 
attainment of this goal, declared on 5th of May 1949 by ten States, became main direction of the 
activities of the Council of Europe and all its administrative bodies � Council of Ministers, Consultative 
(Parliamentary) Assembly, General Secretariat.  
 
The basic achievement of the Council of Europe is the establishment of an international system for the 
protection of human rights within its framework, which consists of several conventions, charters and 
supervising mechanisms that operate on the basis thereof.  
 
Among them is the European Convention for the Protection of Human Rights and fundamental 
Freedoms with its relevant protocols and the European Court of Human Rights, which acts on the 
basis of the Convention. Through the examination of individual cases, this body takes decisions that 
are legally binding for all Member States and thus secures the protection of the rights and freedoms 
that are protected under the Convention. 
 
Several specific international legal acts have as well been adopted within the framework of the Council 
of Europe, which enhance the European system for the protection of human rights and make it 
overwhelming. Among them are to be stressed: the Convention for the Protection of national 
Minorities; the European Charter for regional or Minority Languages and the European Convention for 
the Prevention of Torture and inhuman or degrading Treatment or Punishment of 1987 (hereinafter 
referred to as the �Convention�).1 
 
The practice of the 1970-80-ies and later periods has proved that places, where persons are deprived 
of their liberty - prisons, detention cells, establishments for mentally ill persons, etc. � are still of great 
danger for human rights. 
 
The United Nations Organisation has treated this problem with particular interest and adopted a 
respective Convention in 1984, which gives a definition of �torture� and sets forth the obligations of the 
Parties, etc. The second part of the Convention provides for the establishment of a special Committee 
for the Prevention of Torture. 
 
Despite the fact that Art. 3 of the European Convention for the Protection of Human Rights and 
fundamental Freedoms contains a provision, which directly prohibits torture, inhuman or degrading 
                                                           
� Translation from Georgian language by GEPLAC. 
1 Ratified by the Georgian Parliament on 3rd of May 2000 together with the 1st and 2nd Protocols thereto; in force in Georgia since 
1st of October 2000. 
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treatment or punishment, it was considered imperative to reinforce the protection of the rights of 
detainees, due to the urgent and specific nature of this problem. It was included in the Preamble of the 
Convention, that unlike the Convention for the Protection of Human Rights and fundamental 
Freedoms, which is oriented on the elimination of the alleged violations, the main task of the former is 
the application of non-judiciary preventive measures.  
 
Unlike similar Conventions of the United Nations Organisation, the European Convention regulates the 
establishment and activities only of the supervisory system and its main constituent - the Committee 
for the Prevention of Torture and inhuman or degrading Treatment or Punishment.  
 
The contents of the obligation to safeguard the protection of human rights is defined on the basis of 
the European Convention for the Protection of human Rights and fundamental Freedoms.  
 
Paragraph 27 of the Explanatory Report to the Convention states that the Committee is to be guided 
by the decisions of the Court and the Commission of Human Rights.2 The same paragraph of the 
Explanatory Report stresses that the activities of the Committee are aimed at future prevention rather 
than the application of legal sanctions to existing circumstances and it should not seek to interfere with 
the interpretation and application of Art. 3 of the European Convention on Human Rights.3  
 
Apart from the preamble, the criteria for the delimitation between these Conventions are stated in Art. 
7, Par. b) of the Convention under the consideration, and more specifically in the paragraphs 91 and 
92 of the Explanatory Report. It is noteworthy, that it is considered to be inadmissible that the Court 
refuses to accept an application on the basis of Art. 35, Par. 2 (b) (in the version of 11th Protocol) of 
the European Convention for the Protection of Human Rights and Fundamental Freedoms, as the 
issue is referred to other procedures of international investigation or settlement.4 Hence, one and the 
same fact may become the subject of consideration under both Conventions, what can be regarded as 
an additional warranty for the protection of human rights. 
 
During the elaboration of the Convention the authors introduced only basic principles to it, while the 
rules related to its interpretation and application can be found in a detailed Explanatory Report. 
However, the Explanatory Report does not found a part of the Convention and thus is not legally 
binding, because it does not have an authentic status. But at the time being, this document has 
acquired remarkable practical importance for the interpretation of the Convention.5 
 
In this respect the Rules of Procedure of the Committee, adopted in 1989 according to Art. 6, Par. 2 
are not of less importance. This normative act enhances and develops the provisions of the 
Convention. In the past several changes and amendments were made to the Rules of Procedure.  
 
The main way of carrying out the activities of the Committee under the Convention is to make visits in 
order to examine the treatment of persons deprived of their liberty (Art. 1). The scope of competence 
of the Committee for investigations is strictly limited to the criteria of deprivation of liberty. According to 
the purpose of this Convention this term is understood in analogy to the definitions provided by Art. 5 
of the European Convention for the Protection of Human Rights and fundamental Freedoms and the 

                                                           
2 In accordance with the 11th Protocol of the relevant Convention, since November 1998 the European Count of Justice is put 
into operation. 
3 European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment. Text and 
Explanatory Report CPT/C (89). 
4 European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment. Text and 
Explanatory Report CPT/C (89), pp. 23-24. 
5 Some Issues concerning the Interpretation of the European Convention for the Prevention of Torture and inhuman or 
degrading Treatment or Punishment, CPT/Inf (93), Strasbourg, 3 May 1993. 
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jurisdiction of the European Court of Justice. However, the �lawfulness� or �unlawfulness� of the 
deprivation of liberty is irrelevant for the Committee�s competence (see paragraph 24 of the 
Explanatory Report).  
 
Taking into consideration the fact that Art. 5 of the European Convention for the Protection of Human 
Rights and fundamental Freedoms �exercises control over every type of imprisonment effected by the 
State��6, during its visits the Committee examines the situation in the places of preliminary detention, 
placement of arrested and convicted persons, other penitentiary establishments, as well as other 
places of deprivation of liberty.  
 
For instance, in 1992 and 1996, during visits to Cyprus, the Committee visited police institutions 
(prison, regional departments), the transit room at the international airport (for deported persons and 
individuals, who with due consideration of the existing circumstances have been refused to enter the 
country), the central prison (including its medical division), psychiatric hospitals, department for 
minors, cells for detaining military persons.7 
 
According to Art. 7 of the Convention the Committee is to organise periodic and ad hoc visits. The 
delegation of the Committee shall consist of at least two members as well as experts and interpreters. 
With the exception of the interpreters they are entitled to the privileges and immunities that are 
provided for by the Annex to the Convention. 
 
Each Party to the Convention assumes the obligation to permit visits to any place within its jurisdiction, 
where persons are deprived of their liberty by a public authority (Art. 2). Over and above, in 
compliance with Art. 9 of the Convention, the Party is entitled to raise objections to the Committee 
against a visit at the time or to the particular place proposed by the Committee. However, such 
objections are allowed on the grounds of national defence, public safety, serious disorder in the places 
where the persons are deprived of their liberty, the medical condition of a person or that an urgent 
interrogation relating to a serious crime is in progress. It follows on from the structure of the mentioned 
provision that this list is to be considered as exhaustive. Apart form this, Par. 2 of the same provision 
demands the initiation of immediate consultations in order to enable the Committee to exercise its 
functions expeditiously. A possible way to solve this issue according to this rule is the transfer of the 
detainee to another place. The obligation assumed by the Parties practically does not provide for 
exemption. 
 
It should as well be mentioned, that Art. 20 of the Convention entitles the Parties to specify the 
territory, to which the convention shall apply. The Georgian Parliament has exercised this right when 
depositing its instrument of ratification, acceptance or approval and has stated in its Resolution No. 
272-II S from 3rd of May 2000, by which the Convention was ratified, and namely in its Art. 2 that 
��Georgia will not be responsible for violations of the provisions of the Convention and the safety of 
the members of the Committee on the territories of Abkhazia and the Tskhinval region until the 
territorial integrity of Georgia is restored�. 
 
Direct cooperation of the Committee and competent national bodies is mandatory. Each Party is to 
inform the Committee of the name and address of the relevant authority, and of the liaison officer (Art. 
15 of the Convention). During the ongoing reform of the penitentiary system in Georgia as such an 

                                                           
6 D.J. Harris; M. O� Boyle; C. Warbrick, �Law of the European Convention on Human Rights�, London, Dublin, Edinburgh, 1995, 
p. 97. 
7 Reports to the Government of Cyprus on the Visits to Cyprus carried out by the European Committee for the Prevention of 
Torture and Inhuman or Degrading Treatment or punishment (CPT), (CPT/INF (97), Strasbourg, 22 May 1997. 
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authority was assigned the Ministry of Justice. The author of this article held the position of liaison 
officer within that period as a Deputy Minister of Justice.  
 
The above mentioned provisions directly point out the procedural order of the Committee�s activities, 
which require close cooperation with the Member States. It is important to stress that according to 
paragraph 33 of the Explanatory Report, it is not seen as the task of the Committee to condemn 
States for revealed violations, but to cooperate with them to strengthen the protection of persons 
deprived of their liberty. 
 
As the activities of the Committee concern many important and �sensitive� areas of the State it has to 
respect the principle of confidentiality, which follows from Arts. 6, 9, 11-13 of the Convention, 
Paragraphs 43, 76-80 of the Explanatory Report and Arts. 18, 42, 44-49 of the Rules of Procedure.  
 
This rule relates to information that was collected by the Committee during its visits, the reports on the 
results of the examinations, including the annual general report, as well as to the procedures of the 
meetings of the Committee that are held according to the principle of �camera�,8 in which Members of 
the Committee, invited experts and other persons that were assisting the Committee participate. They 
are requested to maintain strict confidentiality after the expiration of their terms of office as well.  
 
The logical consequence of the principle of confidentiality is the order of publication of reports. It 
requires the request of the concerned Party or its consent. It is prohibited to publish personal data 
without the express consent of the person concerned. 
 
As a general rule relations of the Committee with Member States commence with the submission of a 
notification, in which the intention to conduct a visit is expressed. After the submission of a notification 
the delegation may at any time visit any place, where persons are deprived of their liberty in the 
concerned Member State (Art. 8, Par. 1).  
 
It follows from the principle of cooperation that each Party has to be provided with a sufficient period of 
time to ensure that the visit will be conducted in an efficient manner. According to Art. 31 of the Rules 
of Procedure the Committee is obliged to publish annually the list of those States in which it plans to 
carry out visits. The concerned Party is to be informed about the exact date of the visit in advance.  
 
Visits to new Member States to the Convention have some peculiarities. According to established 
practice, competent national authorities are requested to notify existing relevant structures about tasks 
and functions of the Committee and to organise training of law enforcement and penitentiary 
personnel. On its part, the Committee conducts the relevant training workshop, which precedes the 
visit. A respective letter was sent to Georgia on 8th of September 2000.  
 
Apart from ensuring unlimited access to the institutions of interest (including places, which have not 
been notified in advance) and free movement on the territory of the visited Member State, Parties are 
obliged to provide the Committee with the information that is necessary to carry out the requested 
task. As a general rule, this is information on general conditions in the country and laws in force, as 
well as the data about the places of deprivation of liberty. The Committee may request some other 
information as well, including that, connected with the specific facts or persons (Art. 30 of the Rules of 
Procedure). 
 

                                                           
8 In the official Georgian text, the term �collegially� is used, which does not convey the content of the rule and is an inaccurate 
translation. 
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When carrying out visits, the members of the Committee are authorised to interview in private the 
person, deprived of his/her liberty. In should be noted, that the term �personal interview�, used in the 
official Georgian version of the Convention (Art. 8, Par. 3), which is the direct and in this case, 
unacceptable translation of the English expression �in private� does not convey the exact meaning of 
the rule. 
 
Apart from this, the members of the delegation are authorised to communicate freely with any person 
(family member of the arrested person, lawyer, doctor, personnel of the relevant establishment, etc.) 
who they think can supply relevant information (Art. 8, Par. 4 of the Convention and Par. 68 of the 
Explanatory Report). 
 
In exceptional cases, for instance, whenever there is urgent need for intervention, the delegation is 
authorised to immediately communicate observations to the competent authorities of the Party 
concerned, even before drawing out the report. Unfortunately, in the official Georgian version of the 
Convention this provision is vaguely formulated (Art. 8, Par. 5).  
 
The listed rights and rules for the organisation of a visit shall foster the creation of working conditions 
for the Committee to exclude the possibility of any influence, hindrance or interference. Taking into 
consideration the principles of cooperation among Member States and confidentiality, it could be said, 
that the rules on the activities of the relevant Committee is a balanced system.  
 
This balance is as well maintained in relation with the procedure of drawing out the reports on the 
facts found during the visit. In compliance with Art. 10, Par. 1 of the Convention it is mandatory to take 
into account the observations and conceptions, submitted by the Parties.  
 
Arts. 40 and 41 of the Rules of Procedure make a distinction between the reports drawn out by the 
delegation and by the Committee. Observations of the Parties, which could be submitted to the 
Committee, should be reflected in the report written by the Committee (Art. 41, Par. 2 of the Rules of 
Procedure). This document, which should include the recommendations, considered as necessary, is 
to be provided to the relevant Party.  
 
Unlike the European Convention for the Protection of Human Rights and fundamental Freedoms, in 
accordance with Art. 46 of which the decisions of the European Court of Justice are legally binding for 
the Parties, the Convention under consideration does not provide for a similar rule concerning the 
recommendations of the Committee.  
 
The only direct means of influence is stipulated by Art. 10, Par. 2 of the Convention, which entitles the 
Committee to make a public statement, provided the concerned Party refuses to improve the situation 
according to the recommendations of the Committee or fails to cooperate. Hence, the Convention is, 
first of all, designed for voluntary enforcement. But the said provision and Art. 12 concerning a general 
report to be submitted to the Committee of Ministers, which is to be transferred to the Consultative 
Assembly and made public, directly indicate the possible results of failure to duly cooperate with the 
Committee. 
 
Drawing out of reports and issuance of the recommendations does not mean the termination or 
suspension of the relations with a Party until the next, periodic or ad hoc visit. Moreover, in 
accordance with Art. 33 of the Rules of Procedure, they shall be designed as follow-up visits. For 
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instance, during the visit, carried out in 1996 to Cyprus, the Committee, in addition to new issues, 
examined the reaction of the concerned Party to the comments that were expressed in 1992.9 
 
The Convention in Art. 10, Par. 1 and the Rules of Procedure in Par. 43 provide for the possibility of 
holding consultations concerning the implementation of the Convention as well.  
 
Apart from outlining the scope of competence and forms of activities of the Committee, the Convention 
and relevantly the Rules of Procedure and the Explanatory Report regulate the composition of staff 
and procedural issues. In short, it could be said, that the number of members of the Committee is 
equal to that of the Parties; they are elected by the Committee of the Ministers of the Council of 
Europe for a period of four years and serve in their individual capacity, which means independent from 
the concerned Party.10 
 
Thus, the European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or 
Punishment is a specialised, but strong and efficient part of the international system of protection of 
human rights within the framework of the Council of Europe. Its pertinent application will definitely 
promote the improvement of the situation in this field and the establishment of European standards in 
Georgia.  
 

                                                           
9  See footnote 7, p. 77. 
10 The Georgian official translation of Art. 4, Par. 4 of the Convention needs improvement as well.  
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CIVIL LIABILITY FOR DAMAGE RESULTING FROM ACTIVITIES DANGEROUS TO 
THE ENVIRONMENT UNDER GEORGIAN LEGISLATION 

 
 
1. INTRODUCTION 
 
The ecological catastrophes of the world highlight the urgent need for the implementation of more 
sophisticated and efficient mechanisms for the protection of environment. A precondition for 
maintaining healthy living standards and for effectively fighting against their infringement is the 
coexistence of regulatory laws and various market-economy orientated instruments (for instance, 
ecological audit, insurance and a special system of ecological taxes).  
 
In recent times environmental liability legislation has acquired particular significance. One of its main 
purposes is to establish an adequate compensation system for damages caused by the 
environmentally dangerous activities and to provide incentives and guarantees for prevention of 
damage.  
 
Special attention is granted to the establishment of such instrument in western European countries. In 
these countries, as a rule, the issue of compensation for environmental damage is regulated by 
general civil legislation and only few of them have specific environmental liability legislation.1 However, 
as one of the first attempts to create a common legal framework for an environmental liability policy in 
Europe can be considered the Convention of the Council of Europe of 1993 on Civil Liability for 
Damage Resulting from Activities Dangerous to the Environment (hereinafter Lugano Convention2) 
and the suggestions for a common policy addressed by the �White Paper on Environmental Liability� 
(hereinafter White Paper3), adopted by the European Commission on 9th of February 2000. 
 
Although Georgia has not yet acceded to the Lugano Convention and is at present not considered as 
a candidate for EU membership, it has assumed the obligation to approximate as much as possible 
national legislation with that of the EU in many spheres - including environmental legislation - by 
signing the Partnership and Cooperation Agreement.4 This serves to establish a market-economy 
orientated legal framework which is suitable to create a favourable climate to support business and to 
attract investment in Georgia. It has to be stressed that investors are significantly interested in the 
existence of transparent and stable legislation, one of the major elements of which is the clearly 
defined liability system. Investors shall be able to assess and be familiar with the risks related to their 
activities being often risky and hazardous for the environment. Thus an important step is to establish 
in Georgia a system that is as close as possible to European environmental policy and should be 
considered as a priority in the country's policy.    

                                                           
� Nino Chokheli and David Kereselidze are the Legal Experts of GEPLAC. 
1 See Act on Compensation for Environmental Damage of Denmark, 1994; the Law of Germany on Environmental Liability, 1991 
(Umwelthaftungsgesetz, BGBI. 1, pp. 2634). 
2 European Treaty Series No. 150.  
3 COM (2000) 66 final, 09.02.2000. 
4 Article 43, Par. 2 of the Partnership and Cooperation Agreement between Georgia and the European Communities and their 
Member States (PCA). The PCA was signed on 22 April 1996 and entered into force on 1 July 1999. 
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In this respect, the Law of Georgia on �Obligation to Compensate for Damage Caused by Hazardous 
Substances�5 (hereinafter the Law) adopted on 23rd of July 1999 may be considered as an important 
step forward. In the context of certain aspects the Law is in compliance with the standards and 
requirements of European environmental protection policy, as it provides for the compensation of 
damage caused to the environment, the introduction of strict liability and ecological insurance. 
However, in our opinion, there is still space for reconsideration and further development of some of its 
provisions. 
 
Below, we will try to indicate the main shortcomings of the Law and point out how it might be improved 
as well as methods of establishing of new institutions and instruments. Our suggestions are based on 
European experience as reflected in the Lugano Convention, as well as in the White Paper and are 
focused only on the most important issues that are or have to be regulated by the Law.   
 
 
2. SCOPE OF THE LAW 
 
The scope of the Law is regulated by Article 3. It does not actually give any information with regard to 
the legal relations that fall under its scope and under what circumstances it should be applicable.  
 
Paragraph 1 of Article 3 includes reference only to the exceptions from the Law - i.e. the use of 
hazardous substances intended for consumer purposes according to the rules established by the 
Georgian Legislation - but does not give any positive definition. We believe that the noted wording - 
use "according to the rules established by the Georgian Legislation� requires the further improvement 
as it could be misunderstood as if the rule of usage of any hazardous substances - or products 
containing them - intended for consumer purposes shall be defined by the Law. We suggest that it 
should be made clear in the Law that the use of hazardous substances intended for consumer 
purposes "in compliance with their destination" - an not "according to the rules established by the 
Georgian Legislation" - is exempted from the scope of application.  
 
According to paragraph 2 of this Article, "compensation of damage caused to human health and 
environment by hazardous substances is carried out according to the rules established by  Georgian 
legislation". However, it is unclear to us why the legislator addresses the compensation of damage 
caused "to the human health and environment" only, although Article 1 explicitly makes human life, 
property, economical interest and historical and cultural objects subject to the application of the Law. 
Should it mean that those subjects are to be regulated by other normative acts? It is difficult to find an 
answer to this question because even the interpretation of Article 3 ("Scope of the Law") with a close 
view on Article 1 (�Aim of the Law�) does not allow to receive acceptable results and leaves the Law in 
this respect vague. This is why we propose to indicate in Article 3, which defines the " Scope of the 
Law" that the Law shall regulate �legal relations related to civil liability for compensation of damage 
caused by environmentally dangerous activity if the damage has occurred directly in the territory of 
Georgia�. 
 
It should be noted that the scope of the Law could be extended and cover also those legal relations 
that arise from the damage occurred in an other country provided that the activity, which resulted in a 
damage, happened on the territory of Georgia. However, such extension of the scope of the Law 
should be made subject to the observance of the principle of mutuality, i.e. the legislation of the 

                                                           
5 See Sakartvelos Sakanonmdeblo Matsne 1999, No. 40 (47). 
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respective country should have an analogous provision.6 This is to be regulated by bilateral or 
multilateral international agreements. 
 
 
3. SUBJECT OF INFRINGEMENT  
 
According to the Law, the liability for causing damage by an environmentally dangerous activity -or as 
the Law stipulates, by hazardous substances - arises when the environment is directly damaged and 
as a consequence other subjects protected under the Law, such as �human life and health... subjects 
of historical and cultural significance, property and economic interests� are indirectly damaged. 
Thereby, the damage must be caused through the impact on a component of the environment, i.e., 
through pollution of water, soil or air, however, this letter condition is not clearly addressed by the Law.  
 
Thus, the distinction should be made between direct and indirect subjects of damage.7 This leads to 
the result that the obligation for compensation of damage becomes due in case of infringement of 
both. Concerned are the environment as the direct subject and human life, health and subjects of 
historical and cultural value as indirect subjects.  
 
In this regard it might be useful to introduce a separate article to the Law that distinguishes between 
direct and indirect subjects of infringement. Because the items to be defined as indirect subjects 
according to this Law are partly protected under the Civil Code.8 One of the purposes of the Law is to 
regulate the liability for damages of indirect subjects in a different manner than it is stipulated by the 
Civil Code as they are affected indirectly through an additional component that is the direct subject, 
the environment. 
 
Further, it should be noted that the imposition of liability for the damage caused to the direct subject, in 
other words, the infringement not of the interest of a particular person but of the environment in 
general (for instance, where certain species of animals or plants are exterminated, water or air was 
polluted etc.), is one of the most progressive characteristics of this Law.9  
 
 
4. LIABLE PERSON  
 
Paragraph f) of Article 2 of the Law defines the notion of the liable person. According to this  liability 
generally lies upon both legal and natural persons. The notion of a legal person provided for in Article 
24 of the Civil Code comprises legal persons of both private and public laws. Consequently, the State 
as well is subject to the rules on environmental liability.  
 
The issue of liability of natural persons requires further specification. In our opinion, the liable persons 
stipulated by this Law can be natural persons whose activities that are dangerous for the environment 
have a professional character.10 This concerns individual entrepreneurs who are not established as 
legal entities but carry out entrepreneurial activity under the name of their undertaking and persons 
engaged in agricultural or forestry activities. However, according to the wording of paragraph 2 of 
Article 6 of the Law, liability may lie with other natural persons as well, namely with superiors, agents 
and employees of legal entities and therefore one could receive the impression that under the Law 
                                                           
6 Comp. Article 3 of the Lugano Convention, which extends the scope of application also to the damage occurring abroad. The 
signatories of the Convention agree upon this only on the basis of the principle of mutuality.  
7 Comp. paragraph 4.2.1 of the White Paper. 
8 See Civil Code of Georgia, Part 3, Division 3, On Obligations arising from Tort. 
9 With regard to the regulation of the given matter in the legislation of European countries see: White Paper, paragraph 3.3. 
10 See Chapter 5 of this essay �Activity resulting in liability�.  
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liability lies with the mentioned persons even if an exemption from liability applies. Taking into account 
that the Law does not define in what case and to what extent liability will not lie upon the legal entity 
but upon its superior, agent or employee, we must suppose that an editorial mistake has been made 
here and that the legislator did not intend to regulate the liability of these persons.11  
 
Furthermore, the list of activities related to substances that are considered to be dangerous provided 
with the definition of the notion of �liable person�, e.g. production, processing, maintenance, storage, 
transportation, etc. is not necessary and even misleading because it can be understood to be 
exhaustive.  
 
In our opinion, it would be preferable to stipulate this similar to the Lugano Convention, where it is 
explicitly said that liability rests with the person under whose direct control the particular dangerous 
activity took place at the time the damage was caused.12 In addition, it should be stipulated in the Law 
that �control� is carried out by a person who is responsible for the proper conduct of an 
environmentally dangerous activity and who takes the risk related with this activity upon himself. 
 
Taking into account the provision of the Lugano Convention, it would be reasonable to cover by the 
Law also cases when two or more persons successively (and not simultaneously) exercise control 
over the environmentally dangerous activity. Subsequently, when the damage-causing legal fact 
(circumstance or action) consists of a continuous or series of occurrence, each person exercising the 
control shall be jointly and severally liable.13 If the damage becomes known after the termination of the 
dangerous activity, the liability lies upon the last operator, the person last exercising control over the 
dangerous activity, unless it is proved that this damage was caused by an incident that occurred at the 
time of the activity of another operator.14  
 
Moreover, the issue of the liability of other subjects (indirect perpetrators) of damage caused through 
the pollution of the environment also arises. Is the parent company of the liable legal entity jointly 
liable or not? It should be also defined to what extent the public authority, permitting the exercise of 
the activity, which turned out to be the source of the damage, is liable.15 
  
 
5. ENVIRONMENTALLY DANGEROUS ACTIVITY 
 
The Law does not precisely define what a dangerous activity is that leads to liability under the Law. A 
definition of a hazardous activity is only indirectly provided in the definition of �pollution� (Article 2, 
paragraph d). According to this definition the pollution is understood as �discharge, escape, spilling, 
leaking, pumping, pouring, emitting, emptying, injecting, escaping, leaching, dumping, or disposing 
into the environment, including the abandonment or discarding of barrels, containers, and other closed 
receptacles containing any hazardous substances�. 
 
The definition of �dangerous activities� set forth in Article 2 of the Lugano Convention besides 
hazardous substances also provides for the activity dealing with genetically modified organisms, 
micro-organisms and waste. However, according to the Convention, all the above mentioned activities 
should be performed �professionally� in order to be a source of liability under environmental legislation. 
 
                                                           
11 According to Paragraph 4.4 of the White Paper, imposition of liability upon the superiors and staff of the legal entities is 
prohibited.  
12 See paragraph 1 of Article 6 of the Lugano Convention and Paragraph 4.4 of White Paper. 
13 See paragraphs 2 and 3 of Article 6 of the Lugano Convention. 
14 See Article 4 of the Lugano Convention. 
15 See paragraph 4.3 of White Paper. 
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Although it is not directly pointed out in the Law, it has to be assumed that the activity that is 
dangerous must be conducted in a professional manner. This assumption bases on paragraph 1 of 
Article 3, according to which the use of hazardous substances intended for consumer purposes is 
excluded from the scope of the Law.  
 
Proceeding from the above, it would be advisable to have the notion of environmentally dangerous 
activity defined in the Law, which is envisaged in the �categories of activity� defined by the Law of 
Georgia �On Environmental Permits� from 15th of October 1996.16 This would make the provisions 
provided with the notion of �pollution� and the reference to the professional character of the dangerous 
activity more precise.  
 
 
6. STRICT (ABSOLUTE) LIABILITY  
 
The theory of strict (absolute) liability for the conduct of activities that are dangerous for the 
environment bases on the principle of social responsibility for acceptable risks; i.e., a person who in 
his or her own interest exercises an activity bearing a high risk for the environment should always be 
held liable in the event that the risk materialises into actual damage or injury. The theory of strict 
liability gives importance only to causal links between the act and the occurred damage and it is not a 
matter whether the person acted by intent, negligence or without fault at all. The occurrence of 
damage is enough to raise the liability of a person causing it.17 
  
A person�s mental attitude towards the occurred result i.e. person's fault is irrelevant for his 
responsibility. This is due to the fact that with the decision to exercise the environmentally dangerous 
activity a person consciously takes upon himself the risk of damaging the environment.  
 
The principle of strict liability is stipulated in Article 1 of the Law, which imposes liability no matter 
whether the person acted faulty or not. However, paragraph 1 of Article 4 of the Law depreciates the 
application of this principle as according to this provision a person is held liable for the damage 
caused to another person or a territory only �by intention, negligence or pollution caused by the action 
of a third party�. However, in view of Article 1 it is not clear why the legislator mentioned the �intention� 
and �negligence� and what is the meaning of the notion of the "third party" in this case i.e. who does 
the Law consider under �the third party�.18  
 
It is preferable that the Law will not make liability depend on the existence of perpetrator's fault as 
within the scope of the Law falls only the environmentally dangerous activity to which the regime of 
strict liability applies. However, if the scope of the Law extends to cases where damage is caused by 
an �environmentally non-dangerous activity�, i.e. an activity (action) which is not inherently hazardous 
for the environment, than the regime of general or fault-based liability would apply to it.19  
 

                                                           
16 Parlamentis Utskhebani, Sakanonmdeblo Damateba - Sakartvelos Kanonebi 1996, No. 27-28/4. 
17 Excluding certain generally accepted exceptions stipulated by Article 6 of the Law. 
18 Also from a structural point of view, paragraph 1 of Article 4 is improperly formulated. The separation of a damage-causing act 
(sub-paragraph a) and a person�s fault (sub-paragraph b), as if these two circumstances were two independent grounds of 
liability, is absolutely unjustifiable. If the legislator considers that the liability should be based on the fault (which contradicts to 
the principles of the Law), these two circumstances must together cause the liability and be formulated in one paragraph or 
combined with the conjunction �and�.  
19 See paragraph 4.3 of the White Paper. 
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7. BURDEN OF PROOF IN STRICT LIABILITY  
 
Under the general rule the burden of proof lies upon the plaintiff, being the one who must demonstrate 
and prove the fault of a person, as well as the causal link between the damage and the act. However, 
taking into the account the specific nature of the environment - the necessary component of all the 
disputes raised in the case of infringement of direct or indirect subjects protected by the Law - it is 
obvious that proving the existence of causal link becomes extremely difficult for the plaintiff.  
 
In terms of burden of proof, there are particular problems: remote damage (when the damage takes 
place far from the source of its cause), long-term damage (caused by repeated action during a long 
period of time), secondary damage (the damage becomes harmful to another subject via additional 
environmental circumstances) and damage coming from several sources simultaneously (damage was 
caused by several independent actions together and damage would not occur if just one of these 
actions was exercised). For this reason, according to paragraph 4.3 of the White Paper, it is necessary 
to alleviate the burden of proof of the plaintiff.20  
 
On that account, one of the most important aims of the Law besides the establishment of strict liability, 
should be the alleviation of the burden of proof. By introducing strict liability a plaintiff is released from 
the burden to prove a liable person's fault. Besides, in terms of existence of causality link between the 
occurred damage and its causing action, a plaintiff shall be required to demonstrate only high 
probability of the existence of causal link. Afterwards the burden of proof is transferred to defendant 
and the latter shall prove that its activity (action) could not cause the occurred damage.21 
 
Thus, in order to alleviate the plaintiff�s burden of proof of causality, it is reasonable to lay down 
special provisions on causal link in the Law.  
 
 
8. THE GROUNDS OF EXEMPTION FROM LIABILITY 
 
The Law provides grounds for exempting a person from liability, which are almost analogous to those 
exceptional circumstances considered in article 8 of the Lugano Convention.22 In particular, according 
to paragraph 1 of Article 6 of the Law, a person shall be exempt from liability to compensate the 
damage if the damage is caused by an act of emergency or war (subparagraph a); by carrying out 
compulsory measures required by a public authority (subparagraph b); or if the amount of released 
hazardous substances does not exceed the limits stated by the Law (subparagraph c). 
 

In subparagraph c) the Law provides that �clean up of the pollution and compensation of the damage 
shall be conducted according to the rules stipulated by Georgian Legislation�. Such formulation may 
lead to a certain misunderstanding, because while stipulating for the obligation on compensation of 
damage, it does not exactly point out upon whom the liability lies. Certainly here is supposed the 
liability of the State to clean up the pollution and compensate the occurred damage according to 
corresponding normative acts (though, it was possible to give the relevant provision already in this 
Law). This suggestion is proved by the second sentence of subparagraph b) of this Article, which 
reads that the obligation to compensate the damage lies directly upon the �public authority� (i.e. the 
State).   

                                                           
20 Special provisions on the alleviation of burden of proof are envisaged by for example Article 10 of the Lugano Convention and 
Articles 6 and 7 of the Law of Germany on Environmental Liability.   
21 Comp. Articles 6 and 7 of the law of Germany on Environmental liability. 
22 Additionally, Paragraph e) of Article 8 of the Lugano Convention provides for one more exemption from the liability - urgent 
necessity. 



ENVIRONMENTAL LIABILITY 

GEORGIAN LAW REVIEW � FIRST AND SECOND QUARTERS 2000 68 

 
Further ground for exemption (partly or wholly) from the obligation of damage compensation, 
according to paragraph 2 of Article 6, may be the case when the damage is caused by the �third 
person�s act or inevitable natural phenomena (force majeure)�. Furthermore, it is absolutely 
inadmissible, that, when these grounds exist, only the liable (legal) person is exempted from the 
liability. As for its superior, agent or employee they will still be held liable even if the circumstances for 
exemption from liability exist.23 
 
Another shortcoming of paragraph 2 of Article 6 is the following circumstance: even though the noted 
paragraph does provide for the grounds for exemption which are equal to those stipulated by 
paragraph 1 of Article 6, the legislator has formulated it as a separate paragraph and defined 
additional conditions for its application which, in our opinion, is superfluous. It is odd that the grounds 
for exemption from liability, such as damage caused by force majeure, are regulated differently from 
the grounds listed in paragraph 1 (e.g., damage caused by an act of war).  
 
Accordingly, a person shall be exempted from civil liability if the damage is caused by the act of God 
(force majeure), the act (contribution) or consent by the plaintiff and the intervention by a third party 
(e.g. compulsory order given by a public authority).24 
 
In addition, we consider it unacceptable that a person �shall not be exempted from the obligation to 
compensate the costs needed for the initial response and for taking its further measures� (paragraph 
4), unlike paragraph 1, only under the conditions provided for in paragraph 2.  
 
We believe that the provisions provided for in paragraph 4 should be formulated as a separate article 
and should equally apply to the conditions defined in paragraph 1 and in paragraph 2. Paragraph 4 
needs to be reviewed in terms of its subject matter, for, according to it, the liable person shall be 
exempted only from the obligation of compensation of the damage caused to an indirect subject 
(which might not occur at all), and the burden of reinstatement of the direct object, i.e., the polluted 
environment, remains his full responsibility, which is wrong taking account of the existence of 
conditions for exemption from the liability.  
 
Paragraph 3 of the same Article of the Law, in the form as it is presented, neither structurally (its 
location in the article) nor with regard to its subject matter (taking account of its complicated 
formulation) is not justifiable. Thus it is preferable to combine it with the existing paragraph 4 and for it 
to be formulated in a separate article. In the new Article it is reasonable to stipulate that 
notwithstanding the availability of grounds for the exemption from the obligation of damage 
compensation:  
- a liable person may not be exempted from the obligation of damage compensation, if the damage 

is wholly or partially caused by his unlawful (and/or faulty) act; 
- a person shall not be exempted from the obligation of initial response and of taking necessary 

urgent measures25 for the prevention and/or avoidance of further spread of the damage and its 
consequences.  

 
 

                                                           
23 See 3rd paragraph of Chapter 4 of this essay. 
24 See paragraph 4.3 of the White Paper. 
25 We believe that a person shall not be exempted from the obligation of initial response and of taking necessary urgent 
measures instead of "the obligation to compensate the costs needed for the initial response and for taking its further measures" 
as defined in Paragraph 4 of Article 6 of the Law.  
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9. THE RIGHTHOLDER OF CLAIM ON COMPENSATION 
 
Under the rightholder is meant the circle of persons who have the right of claim for damage 
compensation. Generally, right of claim is granted to a person whose right was infringed. Having the 
general rule applied to this Law, only one part of rightholder-related issues may be regulated, in 
particular when as a result of hazardous impact on the environment damage was caused to an indirect 
subject i.e. the life, health, property and economic interests of a certain person were infringed. 
 
The additional regulation is required for cases when the subject of infringement is not a particular 
person�s interest i.e., the subject of infringement is directly the direct object - the environment - or such 
indirect objects as are monuments of historical and cultural significance. In this case, the rightholder is 
the State26 and it is expedient to point out directly in the Law the body (institution) to whom the State 
grants the authority to represent its interests.  
 
Besides, one of the trends of the European environmental policy is the tendency to broaden the circle 
of rightholders. In particular, the right of submission of a claim for damage compensation and for the 
termination of the environmentally dangerous activity is granted to environmental protection 
organisations as well.27 
 
 
10. FINANCIAL SECURITY SCHEME 
 
The establishment of environmental civil liability and its effective functioning depends significantly on 
the availability of relevant financial security schemes. The Introduction of such a scheme guarantees 
adequate compensation of damage caused to the environment, because only persons having relevant 
financial security for risk will be able to carry out environmentally dangerous activity.28  
 
One of the instruments of financial security scheme is the system of compulsory insurance of 
environmental liability, which is reflected in Article 8 of the Law. Accordingly the Law obliges every 
"liable person"29, dealing with hazardous substances, to insure �the possible risk of pollution�. 
Envisaging the Law-given definition of "liable person" and that the Law does not make the requirement 
of a compulsory insurance dependant upon the size of the risk of pollution, it is obvious that the 
requirement for compulsory insurance applies to an unjustifiably broad circle of persons. 
 
It would be expedient for the legislator to take into account the Law on �Environmental Permits�, 
according to which all types of activities are divided into four categories on the basis of their scope, 
significance and degree of the impact on environment.30 Based upon these same categories, the 
compulsory insurance requirement should be linked to the activity with the higher degree of the risk 
and as for other cases, the insurance should be based upon voluntary principle. An adequate bank 
guarantee for the risk can be considered as an alternative instrument of financial security. 
 
An instrument of financial security scheme such as the so-called liability fund is not regulated by the 
Law. It is established on the basis of contributions of persons who carry out environmentally 
dangerous activity. The liability fund becomes especially important when the perpetrator can not be 
                                                           
26 See paragraph 4.7 of the White Paper and Article 18 of the Lugano Convention. 
27 See paragraphs 4.7 and 4.7.2 of the White Paper and Article 18 of the Lugano Convention. 
28 See suggestions presented in Paragraph 4.9 of the White Paper. 
29 A person, obliged to insure the risk related with his activity, cannot beforehand be considered as a �liable� person; he 
becomes �liable� only after the occurrence of relevant damage and it is impossible to stipulate in the law the post factum 
obligation of insurance, i.e. the possibility to have person insured after the occurrence of the damage.  
30 See Article 4 of the Law On Environmental Permits 
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identified. Moreover, the disposition of resources of the liability fund may be based upon the regional 
principle; in other words, the funds should benefit the regions in which they were paid. Their use would 
thus become more transparent and practical.  
 
 
11. CONCLUDING REMARKS 
 
Above discussed issues of environmental liability reinforces the application of �polluter pays� principle 
and releases the public from the burden of restoration of polluted environment. However, 
environmental liability law is of a preventive nature and aim rather at avoiding environmental pollution 
than punishing the companies for such activity as well as ensuring the immediate cessation of 
pollution and urgent restoration and rehabilitation of the environment.  
 
The legislation does not lay down how persons engaged in environmentally dangerous activity are to 
avoid damage. Rather it leaves to such persons freedom of action and they can themselves decide 
what precautionary action to take and at what cost in order to avoid the environment pollution and 
consequently the obligation to bear the costs of environment reinstatement. This can mean first of all 
that certain activities will not be conducted if the related high risk of damage and thus liability is not 
appropriately insured. The extent of the risk involved in financial liability will influence the transaction 
price and respectively aspects of environment protection will significantly affect the adoption of 
commercial decisions (the principle of �ecologically honest prices�). 
 
By making appropriate changes and amendments into the Law, Georgia has now the possibility to 
establish a environmental civil liability system, that is both transparent and relevant to the modern 
legal consciousness.  
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NIKOLAOS LYBERIS� 

 

APPELLATIONS OF ORIGIN, INDICATIONS OF SOURCE 
AND GEOGRAPHICAL INDICATIONS

�� 
 

 
I. INTRODUCTION  
 
In practice, Greek Law was only to a limited extent familiar with the notions of indication of source and 
appellation of origin until their introduction by secondary Community Legislation. In particular, Greek 
Law mentioned them only fragmentarily in specific laws related to the rural sector. 
 
From a perspective of the legislation on trademarks indications of source were always classified as 
signs not suitable for registration as trademarks, because the latter are designated to specify the origin 
of goods or services from particular enterprises, but not from geographical locations. In this sense an 
indication of source - unlike a trademark - cannot become monopolised. This would contravene 
legitimate interests of all of those producers or service providers that are located at the same place of 
origin. 
 
Consequently, Greek law did not consider indications of source to be a subject of industrial property 
rights as this is for example the case with regard to trademarks. Untrue indications of source were 
combated only with general rules against unfair competition and since 1991 also with legislation on 
consumer protection that follows the principles of Community legislation.   
 
The right to use indications of source derives from the principle of freedom to act according to market 
economic principles, which is fortified by Constitution. However, their use is conditioned by two basic 
principles: 
 

- The use of an indication of source has to respect the principle of truth, and 
- The use of an indication of source is open to all market participants without any discrimination. 

 
Further, there is no doubt that the as much as possible far reaching and cross-border regulated usage 
of indication of source is of vital meaning for a country that largely depends on the rural sector of the 
economy, as it is Greece. 
 
Already in ancient Greece (4th century BC) in business practices existed connections between certain 
names of locations and products, as for instance the wine of Zakynthos, Lefkas, Naxos, Rhodos, 
Thassos and Thrakia. Honey of Hymettos, marble from Paros, ceramic from Elefsis and Tanagra were 
also widely known. 
 
In modern Greece as well exist many indications of source, as wines from Samos, Rhodos and 
Naoussa, raisins from Korinth, olives from Kalamai/Kalamata, cheese from Metsovo, loukoumi from 

                                                           
� Nikolaos Lyberis is attorney at law at the law firm Vayanos-Kostopoulos in Athens (Greece), and legal advisor at the Max-
Planck-Institute for private international Law in Hamburg (Germany). 
�� This contribution has first been published in Yearbook 1998/I of the International Association for the Protection of Industrial 
Property (AIPPI). Publication with kind authorisation of AIPPI. 
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Syros, silver objets d�arts from Ioannina, marble from Penteli, water from Loutraki, pistachio from 
Aigina, butter from Kerkyra, fur from Kastoria.  
 
 
II. LEGAL DEFINITION OF APPELLATIONS OF ORIGIN AND GEOGRAPHICAL INDICATIONS  
 
The first legal definition for appellation of origin can be found in the special provisions of the Greek 
legislation on wines. In Article 4, Par. 1 of Regulation No. 243 from 19th of July 1979, as an appellation 
of origin for a wine product is defined the particular name of the place or region, which distinguishes 
the wine product and by which the wine is determined as typical for the place, which shall mean that 
the particular wine is of a quality and of those characteristics that go back to those circumstances of 
natural and technical kind, that are related to the specific place. 
 
The first coherent regulation on indications of source can be found in Article 11 of the Law No. 2040 
from 23rd of April 1992 related to olive oil. Subject of this provision is the precondition for the legal 
usage of an indication of source or an appellation of origin in order to distinguish �excellent pure olive 
oil�. Accordingly, under the notion �appellation of origin� is to be understood the name of a place or a 
region that is appropriate to characterise extra virgin olive oil with an acid-concentration of up to 
maximum 1 degree. The oil product in question shall come from the specific region and have the 
quality or characteristics that in general or exclusively stem from the geographical environment of 
production including its natural and human factors (variety, ecological environment, techniques of 
cultivation, etc.). 
 
As an �indication of source� in the meaning of the same provision is defined the name of a place or a 
region, that is used to characterise extra virgin olive oil with an acid-concentration from 1 to 2 degrees, 
whereby the oil product stems from the respective place or the region and its quality and reputation 
goes back to the particular geographical environment, including its natural and human factors. 
 
The above definitions were used as well in Presidential Decree No. 81 from 19th of March 19931 on 
preconditions, conditions and the procedures for the introduction of appellations of origin for 
agricultural products. Its rules respect the fundamental principle of appellation of origins to function as 
additional guarantees, which is different from indication of source, which merely indicate the 
connection of a product with a place, region and - as an exemption - the whole territory of Greece. 
This Presidential Decree, which is meant to cover the legal gap that will exist until the enforcement of 
the EU regulation of the European Council No. 2081/92 on the protection of agricultural products and 
foodstuffs, introduces the so-called �protected appellations of origin� and �protected geographical 
indications.� 
 
 
III. PROTECTION UNDER THE LAW 
 
1. Law No. 146/1914 against unfair Competition 
 
As already mentioned, indications of source are not protected in the framework of protection against 
non-material damages. Accordingly, they cannot be used by natural or legal persons as exclusive 
rights. 
 

                                                           
1 Published in the Governmental Bulletin No. A 36/1993. 



APPELLATIONS OF ORIGIN, INDICATIONS OF SOURCE AND GEOGRAPHICAL INDICATIONS 

GEORGIAN LAW REVIEW � FIRST AND SECOND QUARTERS 2000 73

As a consequence of the duty of truth that is to be respected during the use of these distinguishing 
signs, Arts. 3-5 of Law No. 146/1914 against unfair competition are to be applied to prevent the use of 
false and misleading geographical indications. False and misleading indications of source are 
consequently classified under the provisions of competition law against misleading advertisement and 
their use is sanctioned by civil- and criminal law. This understanding of untrue indications of source in 
business relations necessitates, that there is a danger that consumers and competitors will be mislead 
in their use and as a consequence an unjustified impression of a favourable offer will be provoked. 
However, this view has the advantage, that all misleading indications of source are regulated and not 
only those that are considered as highly appreciated.  
 
Among the available legal remedies of the concerned market participants (competing companies of 
the same business sector, competent local chambers of commerce, competent business associations 
of enterprises) are to be mentioned claims on cease and desist and compensation, as well as 
injunctions. In case of intentional creation of false impressions concerning an extremely favourable 
special offer, the case has to be considered as an offence that is to be sanctioned with pecuniary 
penalties or prison sentence.  
 
Imaginary indications of source and designations of a kind are not protected by the Law. The 
development of a protected indication of source to a descriptive designation of a kind has to be judged 
according to the specific circumstances of the particular case. The more well-known the indication of 
source is and the more intense its application in business relation by the consumers is, the bigger is 
the danger that distinctiveness of this indication of source decreases and it step-by-step develops to 
an unprotected designation of a kind.  
 
The use of national flags or other signs including foreign words may indirectly indicate the origin or the 
nationality of concerned goods. An in this respect untrue and misleading action should be controlled 
according to Arts. 3-5 of the Law No. 146/1014. The common usage and the appropriation of foreign 
words by the average Greek consumer serve as important criteria for evaluation. Consequently, 
words, as e.g. extra, best, styled, special, light, super, etc., because of their widely spread usage are 
not to be considered as a misleading indication to the origin.  
 
The Law on Consumer Protection No. 2251/1994 that meanwhile to a large extent has been adjusted 
to Community legislation can be applied as a legal basis to combat false indication of source as well.  
 
2. Special Provisions on the Protection of Indications of Source 
 
a) Agricultural Products and Foodstuffs  
 
In the Greek legal system can be found legal rules on the protection of indications of source for all 
agricultural products and foodstuffs, which basically are included in the above-mentioned Presidential 
Decree No. 81 from 19th of March 1993 and that were replaced by EC Council Regulation No. 
2081/1992 (L 208), which is directly applicable in Greece. In this regard, wine and winery products are 
explicitly exempted from the field of application of these provisions and are made explicitly subject to 
the application of special legislation. 
 
The quality related conditions for the acknowledgement of appellations of origin or indications of 
source are to be particularly stressed. The protection of an appellation of origin as a basic rule is 
provided in a way that the name of a place which has been acknowledged as a protected appellation 
of origin shall not be at the same time used as a protected indication of source for the same type of 
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goods (Article 1, Par. 4 of Presidential Decree No. 81 from 19th March 1993). Regulatory provisions 
related to the conduct on the business market, which regulate the labelling and design of particular 
product categories remain in force. 
 
The objective to avoid misleading of consumers is to be attained also by the protection of names of 
geographical places or regions as appellation of origins for agricultural products in such a way that 
these names may not be used for similar products of another origin, even if this name is supplemented 
with expressions such as �sort�, �type�, �kind�, �procedure�, �mode�, or �similar�. 
 
b) Legislation on Wines 
 
Greek legislation on wines remarkably developed since the introduction of Law No. 3501 from 2nd of 
May 1928. Significant influence of French legislation is evident. 
 
Regulation No. 243/1269 in its today applicable version, is considered to be the legislative core of the 
Greek legislation on wines. The directly and with priority towards national law applicable provisions of 
EC regulations No. 822 and 823/1987, 2392/1989 and 3201/1990, as a matter of fact, have their 
impact as well. 
 
The basic distinction between table wine and quality wine (typical wine) has to be especially 
underlined. Appellations of origin for the quality of typical wines can be acknowledged, which is due to 
the origin of the product at a specific place or region and also to the guarantee for the quality of the 
product. Table wines, e.g. wines that are not typical wines in the above sense may also enjoy the 
protection of indications of source. However the latter refers only to the geographical origin and does 
not provide the consumer with a guarantee of quality. 
 
The requirements for the indication of �the name of the winery company or a group of winery 
companies� on the labels of Greek wines are stipulated by the joint ministerial decision of the Ministers 
of National Economy and for Agriculture, No. 334539 from 3rd of April 19952. According to this decision 
the indications �Pyrgos, Monastiri, Kastro, Villa, Ktima, Archontiko� are reserved to those categories of 
Greek wines which are acknowledged and classified as appellations of origin (V.Q.P.R.D.) or as local 
wine (topicos oinos) in connection with an indication of source. The guarantee of quality of the 
procedure of obtaining the permission, which is stipulated by these provisions is that the respective 
wine is exclusively made of wine-grapes that were cultivated in the vineyard that belongs to the 
particular company. The permission for the use of the above indications is granted upon application of 
the interested market participant by the Special Committee for Winery Issues. If the respective 
procedure for obtaining the permission is not followed, administrative and criminal sanctions will be 
imposed.  
 
c) Legislation on Olive Oil  
 
Under close consideration of Community Regulations No. 2081/92 and 2082/92 has been adopted 
Law No. 2040/92 to protect among others indications of source and appellations of origin for olive oil. 
As already mentioned, subject of its regulation is the so-called �extra virgin olive oil� and the 
administrative requirements for the acknowledgement of the respective qualification. 
 
The name of a place may not be used for products of another origin than the applied, even if this 
name of a place is supplemented with clarifying declarations such as sort, type or similar. If the name 
                                                           
2 Published in the Governmental Bulletin No. B 304 from 19th of April 1995. 
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of a place is qualified as a protected appellation of origin it may not be used at the same time as a 
protected indication of source. 
 
With regard to trademarks that are used to distinguish olive oil, Article 11, Par. 9 of the Law No. 2040 
from 23rd of April 19923 stipulates that trademarks which have been deposited in the trademark office 
until the enforcement of this Law and which in any way refer to the names of places or geographical 
regions were only protected until 31st of December 1992. Since this date the provisions concerning the 
granting of the qualification as an indication of source or appellation of origin are applicable.  
 
3. Indications of Source and Protection by Trademarks 
 
a) Prohibition of individual Trademarks 
 
The new Greek Law on Trademarks No. 2239/94, which to a large extent reflects the substantive 
provisions of the EC trademark directive (89/104/EEC), stipulates the requirements that are to be met 
in order to register a new trademark. The application for a trademark, which comprises an indication of 
source is prohibited and its registration will be rejected as illegal and unsuitable for registration (e.g. 
ARGENTINOS for beef, TEHERAN for carpets). The reason for the rejection of such applications 
because of absolute inadmissibility is either the lack of the necessary capability of the trademark to 
distinguish or the danger to mislead. This is also true if the indication of source forms the part of the 
company name of an applicant. An indication of source is to be considered capable to be registered 
according to respective jurisdiction if it is unlikely that the consumer imagines that this indication is the 
real place of production or marketing of the respective products (e.g. MONTBLANC for pens, 
EVEREST for foodstuffs, CASABLANCA for disks and camera-films, KENTUCKY-NUGGETS for 
foodstuffs, HOLLYWOOD for cigarettes, AMERICAINE for pharmaceutical products). 
 
Even if someone succeeds to register an indication of source as an own trademark, other companies 
that are located at the same place, are not prohibited to use the same indications of source for their 
products freely as long as these are not used as trademarks (principle of exhaustion). This principle 
does not decide the conflict created by Community rules between indications of source as truly but 
freely usable signs for distinguishing on the one hand and registered trademarks on the other. In the 
interest of strengthening the principle of legal certainty, it might be extremely helpful if the Greek 
Trademark Office would include indications of source that are protected in Greece or within the EU in 
the official ex officio control of new trademark applications. 
 
The Greek legislator is looking for a clear border between ordinary agricultural products and those for 
which an appellation of origin is acknowledged. In this regard Art. 5, Par. 7 g) of Regulation No. 
81/1993 regulates that trademarks, which are used for ordinary agricultural products of the same kind, 
can not be used to distinguish those products that are labelled with a protected appellation of origin.  
 
b) Collective Marks  
 
Article 25, Par. 2 of the Law on Trademarks allows the registration of collective marks, which 
exclusively or primarily consist of indications of source, e.g. German Winery Seal Rheinhessen, 
German Winery Seal Rheinpfalz and German Winery Seal Wurttenberg for wine products, Danish 
Butter for dairy products, German Wagon Construction Joint Stock Company. However, the applicant 
of a collective mark may not prohibit the use of respective indications of source according to bonos 
mores rules or in accordance with common usage, respectively.  
                                                           
3 Published in the Governmental Bulletin No. A 70-1992. 
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c) Certification Marks  
 
The new Greek Trademark Law did not introduce the system of certification marks. Those are 
deposited in Greek practice as collective marks if the other remaining legal requirements are met.  
 
 
IV. TRIPS AGREEMENT  
 
The Greek Parliament made the rules of the TRIPS Agreement in Greece applicable with the 
ratification law No. 2290/19954. A general overview on the legal system of Greece allows the 
statement that the basic provisions of Articles 22 to 24 of the TRIPS Agreement are already 
incorporated in the Greek Law.  
 
 
V. BILATERAL AND MULTILATERAL INTERNATIONAL AGREEMENTS  
 
Up to now, Greece did neither ratify the Madrid Agreement on Appellations of Origin (1891) nor the 
Lisbon Agreement (1958). Instead, Greece concluded bilateral agreements with France (11th of March 
1929, ratified by Law No. 4431/1929) to combat the abuse of appellations of origin in the field of wine 
and cheese products, with Germany (16th of April 1964, ratified by Law No. 4556/1966), to protect 
indications of source, appellations of origin and other geographical indications and with Austria (11th of 
August 1970) to protect indications of source, appellations of origin, and characteristic agricultural and 
industrial products. 
  
In view of the intensification of international trade it should be stressed that more bilateral and 
multilateral international agreements related to this field should be concluded.  
 
 
VI. SUMMARY  
 
The protection of appellations of origin and indications of source is of vital importance for the Greek 
economy, which has a considerable agricultural orientation. The Greek law concerning appellations of 
origin and indications of source has been harmonised to a remarkable extent according to the 
respective European regulations. This happens not only with regard to foodstuffs and agricultural 
products in general but also with regard to the specific provisions governing wine and spirits on the 
one hand and olive oil on the other hand.  
 
Legal protection against untrue or misleading geographical indications in relation to the origin of the 
products is safeguarded in the frame of unfair competition law, but also by means of specific marking 
regulations and laws referring to categories of products. Individual marks consisting of a geographical 
indication are principally not accepted except for those, which are fanciful or obviously do not indicate 
the origin of the goods and services to be distinguished. However, according to law and practice 
geographical indications can be registered as collective marks. Certification marks are not provided 
for.  
 

                                                           
4 Published in the Governmental Bulletin No. A 28 from 9th of February 1995. 
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Greece has not yet ratified the Madrid and the Lisbon Agreements but has done so with respect to 
TRIPS-Agreement whereas several bilateral agreement in the field of foodstuffs and agricultural 
products have promoted the interests of both producers and consumers rather effectively.  
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ALEXANDER BARNEWITZ/DAVID KERESELIDZE� 

 
 

THE DEVELOPMENT OF THE LEGAL SYSTEM OF GEORGIA SINCE 1997�� 
 
 
1. INTRODUCTION 
 
The present contribution is the follow-up of the series of articles dedicated to the development of the 
legal system of Georgia.1 It provides the general overview of laws enacted for the past three years, 
namely from 1997 to the mid of 2000. Similar to the previous articles of this kind, here too, the laws 
have been selected solely by the authors and through their review only the �basic principles� of the 
development of the legal system can be reflected. 
 
 
2. CONSTITUTION AND STATE ORGANISATION 
 
The Constitutional Change of 20th of July 20 19992, according to which a 7 % threshold was 
established for political parties and blocs participating in the elections, has acquired particular 
importance for the 1999 Parliamentary elections. Respective amendments were made to the Law of 
Georgia on Parliamentary Elections3, from 20th of July 1999. Consequently, only three out of 33 
political groupings managed to overcome the 7 % threshold and three more were slightly under the 
limit and did not enter the Parliament.4 
 
The Organic Law5 of Georgia from 16th of October 1997 on Local Self-government and -
Administration6 regulates the issues of institutional arrangement of democratically elected local 
representative (Sakrebulos) and executive (Gamgeoba) bodies in villages, Temi (administrative unit 
consisting of 2-3 villages), Daba (small town) and cities (Article 9). In six major cities of the country the 
executive body is the municipality lead by the Mayor appointed by the President (Article 10). Also each 
region has independent representative and executive bodies, Sakrebulos and Gamgeobas (Article 
11). The state tasks, which have to be implemented on different levels of government, are distributed 
according to the targets based on the principle of efficacy (Articles 13 and 14). The local self-
government and government bodies dispose of an independent local budget financed on the basis of 
local taxes, shares in the tax collection of the central state and target transfers (Article 34). 
 
 

                                                           
� Alexander Barnewitz and David Kereselidze are Legal Experts of GEPLAC. 
�� This article was first published in German language in �Die wichtigsten Gesetzgebungsakte in den Ländern Ost- und 
Südosteuropas --Monatshefte fur Osteuropaisches Recht�  (WGO � MfOR), 2000, No. 42/2, p. 91. 
1 See S. Lammich, D. Sulakvelidze: The major characteristics of the post-communist development of the legal system in 
Georgia, WGO � MfOR 1994, p. 361; the same: Fundamentals in the development of the Georgian Legal System, WGO � 
MfOR 1998, p. 7.  
2 Sakartvelos Sakanonmdeblo Matsne (SSM)1999, No. 35 (42). 
3 SSM 1999, No. 35 (42). 
4 The data from the Final protocol of the Central Election Committee, 7th November 1999.  
5 The pre-condition of the adoption of the Organic Law by the Parliament, according to Article 66, section 2 is the approval of the 
majority of the legal delegates of the Parliament. Organic laws hierarchically are on the higher level than general laws and 
require special constitutional directives for the approval of the law.  
6 Parlamentis Utskebani (PU) 1997, No. 44. 
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3. ADMINISTRATIVE LAW 
 
General Administrative Code7 of Georgia from 25th of June 1999 and the Administrative Procedure 
Code8 of Georgia from 23rd of July 1999 share the experience of the western countries and serve as a 
basis for administrative reform in Georgia. 
 
The General Administrative Code includes a chapter on the cooperation between the governmental 
and/or state authorities (Article 16-26), the data protection, the administrative act and the 
administrative contract (Article 51-71), administrative proceedings in general (Article 72-103), the 
enforcement of administrative acts (Article 162-176) and the review of the administrative proceedings 
(Article 177-206). Because administrative bodies and courts lack still experience in dealing with these 
issues the application of this law that entered into force on 1st January 20009 might be hampered by 
some difficulties. Therefore special training for judges and officials with principles of the administrative 
proceedings and their application in practice is conducted. 
 
The Administrative Procedural Code, in 35 provisions, regulates the administrative court procedure in 
three instances and is applied together with the relevant provisions of the Civil Procedural Code10 
(Article 1, Par. 2). The General Courts with their special sections will deal with these proceedings 
(Article 1, Par. 1). The Administrative Procedure Code is applied on disputes related to those legal 
relations, which are based upon administrative law. An administrative dispute may have as its object: 
the legality of a judicial administrative acts, the enforcement of a contract concluded by an 
administrative authority, the obligation to pay compensation or commit other action or to issue an 
judicial administrative act (Article 2. Par. 2). 
 
Law on State Procurement11 from 9th of December 1998, which as a whole was put into force on 1st of 
July 1999, provides for three methods of state procurement (Article 6). Accordingly, the method of 
direct negotiation with a single chosen participant shall be conducted in case the estimated price of 
the subject of procurement does not exceed 25 000 Georgian Lari (GEL)12, while in the case of 
construction works � 120 000 (Article 22). Closed tender is held in the cases when the estimated value 
of the subject to procurement fluctuates between 25 000 and 70 000 (while in the case of 
procurements of construction works � between 120 000 and 230 000) GEL (Article 7, Par. 2). If the 
estimated value of procurement is higher, open tender shall be held in which any person has the right 
to participate (Article 7, Par. 2). In the case of participation of a foreign bidder 15 % preference is 
granted for local bidders (Article 13), which is subject to repeal in case of accession of Georgia to the 
Government Procurement Agreement of the WTO.13 If the estimated value of a subject to procurement 
exceeds 600 000 (in case of construction works 8 000 000) GEL announcement shall be also placed 
in internationally accessible publication (Article 9, Par. 2). 
 
The Law on Statistics of 12th of November 199714 regulates the legal basis for obtaining, processing 
and use of statistical information. The State Department on Statistics carries out the coordination of 
statistical activity and by obtaining and processing of information as defined by the law creates 
informational resources (Article 4). The Law provides for the obligations of the State Department of 
Statistics in respect to the confidentiality, accessibility and publicity of data (Article 17). 

                                                           
7 SSM 1999, No. 32 (39). 
8 SSM 1999, No. 39 (46). 
9 Comp. Georgian Times from January 25, 2000, p. 2, on the discussion about the implementation of the law. 
10 See herein after section 6. 
11 SMM 1999, No. 98 (7)   
12 The currency exchange rate of GEL/Euro for May 1 2000 was approx. 1 GEL/0,50 Euro. 
13 Georgia is obliged to take part in negotiations on the accession to this convention. 
14 PU 1997, No. 46. 
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4. JUDICIARY 
 
With the law of 11th of November 199715 the requirement of Article 15, Par. 2 of the Constitution on 
total abolition of death penalty was fulfilled and replaced by life imprisonment. Until that moment death 
penalty was still applied in the cases of the especially grave crime. However, by the Ordinance of 25th 
of July 1999, the President of Georgia pardoned all 54 prisoners sentenced to death and their penalty 
was changed by 20 years of imprisonment.16   
 
In the Organic Law of 13th of June 1997 on General Courts17 are laid down the fundamentals for the 
independence, appointment and responsibilities of judges as well as of participation of public in civil 
proceedings. The Law regulates the arrangement of the district - rayon' (city) courts (article 13), circuit 
(Olqi) courts (being at the same time courts of appeal) (Article 19) and supreme courts of the 
Autonomous Republics of Adzara and Abkhazia exercising supervisory function as well (Article 28). 
The functions and arrangement of the Supreme Court of Georgia is regulated by the Law on the 
Supreme Court.  
 
The Judges are appointed for a 10-year period and each candidate including former judges have to 
pass a special examination. Only the members of the Supreme Court are not obliged to pass an 
exam.18 Moreover, a candidate on the position of a judge may be 30 years old Georgian citizen with 
legal education and 5 years of the legal professional experience (Article 46). Coordination of 
conduction of judicial reform is the competence of Council of Justice of Georgia (Article 60).  
 
The Law of 12th of May, 1999 on the Supreme Court of Georgia19 stipulates the competence of the 
Supreme Court as of supreme and final instance court of criminal, administrative and civil jurisdiction 
and provides for judges election procedure. In particular, the candidature for the judge of Supreme 
Court is nominated by the President to a ten-year term and appointed by a majority vote of the 
Parliament to that position. 
 
A re-examination of the staff of prosecutors� offices is under preparation, as well. Until now the 
Organic Law on Prosecution20, from 21st of November 1997, regulates their assignment.  
 
The Law on Enforcement Proceedings21, 16th of April 1999 provides for the rule and terms for the 
execution of decisions made by the courts of general jurisdiction and administrative officials. It is also 
applied to the execution of decisions of private arbitration or foreign courts. The Law specifically 
regulates the status of the court executives, stipulates the legal issues in respect with execution 
procedure and imposition of a seizure, compulsory pledge, compulsory auction and sequestration. 
 
 

                                                           
15 PU 1997 No. 45. 
16 The amnesty of the President according to the Constitution of Georgia (Article 73, par. 1n).  
17 PU 1997, No. 33. 
18 Com. the law on �the Supreme Court� Article 20 par. 2. 
19 SSM 1999, No. 14 (21). 
20 PU 1997, No. 46. 
21 SSM 1999, No. 13 (20). 
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5. CRIMINAL LAW AND CRIMINAL PROCEEDURE 
 
The new Criminal Code22 of 22nd of July 1999 was enforced on 1st of July 2000. The General Part 
includes the general doctrines on criminal crimes and is a good example for the excellent tradition of 
criminal law theory in Georgia. The Special Part has taken shares from the reform model of the 
Commonwealth of Independent States. A relative extensive chapter is dedicated to the economic 
crimes, the importance of which is increased by the fact, that according to the Georgian legal 
understanding it is not allowed for criminal legal norms to be included in the relevant specific laws as 
common practice in some western countries. 
 
The new Criminal Procedure Code23 entered into force on 1st of August 1998. It regulates the criminal 
law procedures in accordance with the principles of the rule of law. The new Law on Penitentiary24, 
from 22nd of July 1999, aims at reforming the administration of the penal institutions and jails in 
Georgia. In future the competence of the execution of the verdict, including the conditional sentence, 
will be assigned to the Ministry of Justice and not to the Ministry of Internal Affairs. 
 
 
6. CIVIL LAW AND CIVIL PROCEDURE 
 
The Civil Code of Georgia25, of 26th of June 1997, represents the private law codification with an 
overall application on all civil matters in question. �It regulates the property, family, and other civil law 
relations on the basis of the equality of the engaged persons� (Article 1). According to its structure it is 
similar to the system developed by the pandect scientists.26 The Civil Code reveals the influence of 
different legal systems, especially those of the Netherlands and Germany, which was conditioned by 
participation of foreign experts in the process of its drafting.27 It embodies 6 Books and regulates 
classical institutes of civil law. The General Part (Articles 1-146) provides for the rules that are equally 
applicable to all following parts including the major institutions of civil law such as persons and 
transactions. Articles concerning legal entities contain reference to the law on entrepreneurs (Article 
29). The Second Book � Law on Things (Articles 147-315) regulates the �right of domination� 
(absolute right) of a person over a thing, in particular ownership and possession. The Third Book � 
Law on Obligations - includes general provisions on the relations that are applicable for each type of a 
contract as well as specific provisions for particular types of contract (Articles 316-1106). The Fourth 
Book on Intellectual Property has been significantly reduced due to changes made to it, namely on the 
basis of the approval of the relevant special law.28 The Fifth Book concerns family law (Articles 1107-
1305) and the Sixth Book - the law on succession (Articles 1306-1503). 
 
The Civil Procedure Code29 of 14th of November 1997 was enforced on 1st of August 1998. It regulates 
procedural matters in respect to civil proceedings and covers the rules of the trial by the record (on 
check and promissory note, as well as default action) and indisputable proceedings. There is a three-
stage proceeding at various instances. Disputes related to claims with a value of less than 500 000 
GEL is subject to judgement at district (rayon, city) courts. If the value of a claim exceeds 500 000 
GEL circuit (Olqi) courts are considered as courts of first instance (Articles 13 and 14). The Procedure 
                                                           
22 SSM 1999, No. 41 (48). 
23 PU 1998, No. 13-14. 
24 SSM 1999, No. 38 (45). 
25 PU 1997, No. 31 (Annex). 
26 The German Civil Code is based as well on the system developed by pandect science, though in the structure of the code the 
law on obligations was put prior to the law on things. 
27 Comp. the draft for the Section on the Law of Obligations in the Georgian Civil Code, the elaboration of which was supported 
by Germany in: M. Pelegrino: Postkommunismus und Zivilrecht � das Obligationenrecht Georgiens, Frankfurt/Main, 1997. 
28 See herein after section 8. 
29 PU 1997, No. 47-48. 
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Code, first time in Georgia, establishes the default court proceeding. In civil proceedings the 
participation of attorneys is not required (Article 93). 
 
The Law on International Private law30 of 29th of April 1998 entered into force on 1st of October 1998 
and includes the provisions on definition of norms of foreign country�s law, public order, reference and 
renvoi, international competence of Georgian courts. Further the law provides for the rules on choice 
of law applicable to the legal status of natural and legal persons, on transactions, mutual obligations, 
things, family and succession cases. Moreover the relevant procedures are regulated. 

 

The new Law on the Arbitration Courts, that will be also applied to the International arbitration 
proceeding is in the process of elaboration and will replace the existing Law on Private Arbitration31 of 
17th of April 1997. The draft law takes into consideration the content of the UNCITRAL model law on 
International Trade Arbitration.  

 

 
7. COMPANY LAW 
 

The Law on Entrepreneurs32, from 1st of March 1995 was reformed by the Law33 from 9th of June 1999. 
The changes to the Law, primarily concern the responsibilities of companies with regard to syndicates. 
These responsibilities in the old version of the law needed to be revised and bared unjustifiable risk 
(Article 17). The amendment also concerns the protection of the rights of shareholders in the process 
of issuance or transfer of shares (Article 52), the shareholders� rights to ransom their shares from the 
company in case of adopting of a new charter or changing the old one (Article 53), the obligation to 
notify shareholders in case of conducting shareholders� meetings, the necessary quorum and the 
competencies of the Supervisory Council (Article 54 and 55).  

 
In the Law on Entrepreneurs the strengthening of the protection of the minority of the shareholders is 
connected with the establishment of the securities market. The Law on the Securities Market34, from 
24th of December 1998, regulates the public offering of securities, sets requirements towards the 
prospectus (through which the securities are admitted to public trading) and requirements towards 
responsible companies. Supervision over securities market shall be carried out by independent five-
member Security Markets Commission the functions of which are: to issue Commission regulations, 
issue or revoke licenses of �Regulated Securities Market Participants�, adopt decisions on the issues 
related with the activity of �Self-regulatory organisations� (Articles 41-49). 
 
With the Law of Georgia on Regulation of Accounting and Reporting35 from 5th of February 1999 
Georgia, among all other post soviet countries, is one of the first introducing International Accounting 
Standards (IAS). Individual entrepreneurs, small enterprises and non-commercial legal entities, as an 
exception, have the right (and not obligation) to use standards of accounting and financial reporting 
(Article 10). Joint-stock companies are obliged to follow the accounting standards from 1st of January 

                                                           
30 Sakartevlos Respublika, 20.05.1998, No. 121. 
31 PU 1999, No. 17-18. 
32 More detailed: R. Kieper, L. Chanturia in: G. Brunner, K. Schmid, K. Vesten (edit.): Wirtschaftsrecht der Osteuropaischen  
Staaten (WOS), Part II.3 Georgian, Baden-Baden , April 1999. 
33 SSM 1999, No. 24 (31). 
34 SSM 1999, No. 1 (8). 
35 SSM 1999, No. 4 (11). 
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2000 and societies with other organisational-legal forms that are foreseen under the law on 
Entrepreneurs from 1st of January 2001  (Article 11).  
 

The Law on Licensing of Entrepreneur Activities36, 14th of May 1999 defines the types of 
entrepreneurial activities conduction of which shall be subject to licensing considering particular 
danger that they may cause to human life, health, state security and public order (Article 1). The Law 
is not applied to environment protection and foodstuff production field. It contains the list of activities, 
that are permitted on the basis of a license (pointing out the relevant authorised body on the issuance 
of a license), to which belong insurance and banking, production, repairs and trade in arms and 
ammunition, designing and construction, production and sale of medicines, activities of medical 
institutions and audit (article 4). The license is issued for indefinite term (Article 6 Par.1). Further, 
according to the major features are established the grounds for issuing and repealing of licenses. The 
refusal of issuing the license can not be conditioned by the restricted quantity of the issuance licenses. 

 

The re-formulation of the Law of 25th of June 1999 on Standardisation37 provides for a gradual 
approximation of Georgian standardisation rules to international standards. The task of the 
standardisation department �Sakstandart� is to change the obligatory (mandatory) product standards, 
which exist from the times of planned economy to a voluntary standard system, during a three year 
transition period, beginning with the accession to the WTO. Besides the above-mentioned goal, in this 
time frame, the department has to elaborate obligatory technical rules providing for the protection of 
human life, health, national security, environment and production security. 

 

By the amendment of the Law on Promotion and Guarantees of Investment Activities38, from 26th of 
June 1998 the obligatory registration of investments was abolished. This provision (Article 6) was 
criticised, from the beginning of its introduction in 1996 as a bureaucratic barrier to be avoided.  

 

The Law on Advertising39 from 18th of February 1998 takes into account to a large extent the EU 
advertising directives; namely requirements set for misleading and comparative advertising and 
separate groups of advertising products (alcohol, tobacco, medicines and weapons). The anti-
monopolistic agency is competent for the supervision of the advertising business and the adherence to 
the Law. 

 

The Law on Promotion of the Small Enterprises40, of 23rd of June 1999, sets forth general 
programmatic norms for the encouragement of small enterprises and gives the definition of small 
enterprises on the basis of number of employees and annual turnover of an enterprise. Accordingly, 
for instance in the industrial field a small enterprise is an enterprise with 40 employees and turnover of 
500 000 GEL and enterprises in agricultural field - 20 employees and turnover of 150 000 GEL. 

 
The Law on Commodity Stock Exchange and Trade on Stock Exchange41, from 23rd of June 1999, 
regulates the legal relations with regard to the establishment and activity of stock exchange and trade 
on commodity stock exchange. Stock exchanges shall be established as limited liability or as joint-

                                                           
36 SSM 1999, No. 18 (25). 
37 SSM 1999, No. 30. 
38 PU 1998, No. 25-26. 
39 PU 1998, No. 11-12. 
40 SSM 1999, No. 40 (47). 
41 SSM 1999, No. 27 (34). 
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stock societies with a minimum authorised capital of 100 000 GEL. The share of each founder of a 
society is limited to 25% (Article 9).  
 
On the basis of the Law on Oil and Gas42 from 16th of April 1999 a state body regulating oil and gas 
resources of wide competence is established in order to carry out state control over the acquisition of 
oil and gas resources (Article 7). It is authorised to organise tenders and auctions for the conduction of 
oil and gas operations, concludes relevant contract and issues licenses (Article 8). The law does not 
affect the validity of contracts concluded prior to the enforcement of the law (Article 26). 
 

 
8. COPYRIGHT AND INDUSTRIAL PROPERTY LAW 
 
The accession of Georgia to the WTO required the adoption of the international standards for the 
protection of intellectual property. The laws that are considered important in relation to these issues 
are given hereby: 
 
The Law on Copyright and Related Rights43, from 22nd June 1999, safeguards property and personal 
non-property rights that arise from the creation of scientific, literary and artistic works as copyright as 
well as some of their related rights regarding performers, phonograms, video records and data base 
manufacturers and broadcasting organisations as related rights to copyright. The scope of the law 
extends to the property rights related to the computer programs and data bases (Article 19). The 
duration of the copyright is the life of the author and for 70 years after his death (Article 31) and the 
term of protection of related rights is 50 years after its origin (Article 57). 
 

The Patent Law 44, from 5th of February 1999 regulates property and personal non-property relations 
formed in connection with the creation, legal protection and exploration of the industrial property 
objects-inventions, utility models and industrial designs. The legal enforcement of the rights is 
implemented by �Sakpatenti�, in the National Centre of the Intellectual Property (Article 8). Patent 
validity term for the invention is 20 years, for the utility models 8 years and industrial design 15 years 
(Article 5). 

 

The Law on Trademarks45, of 5th of February 1999, defines the notion trademark, establishes the scale 
of the trademark protection and exclusive right (Articles 6 and 7). The competence of the registration 
of the trademarks belongs to Sakpatenti (Article 9) The validity term of a trademark registration is 
defined by ten years and can be extended (Article 20). 

 
The Law on Appellations of Origin and Geographical Indications of Goods46, from 22nd of June 1999, 
brings Georgian legislation in line with the WTO agreement on �Rules of Origin�. The Law provides for 
the stipulations for identification of the county, in which imported goods have been produced or 
essentially processed and regulates as well the issues related with the registration and application of 
appellations of origin and geographical indications. 
 

                                                           
42 SSM 1999, No. 13 (20). 
43 SSM 1999, No. 28 (35). 
44 SSM 1999, No. 5 (12). 
45 SSM 1999, No. 5 (12). 
46 SSM 1999, No. 28 (35). 
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9. INSURANCE 
 
The Law on Insurance47, from 2nd of May 1997 regulates the basics of the supervision of the Georgian 
insurance market by the insurance supervisory body. The law provides for the terms on the issuing of 
licenses for insurance companies (Article 18�30) and defines the general criteria for authorised 
capital, insurance reserves and the system of reinsuring (Article 13-17). Due to the accession of 
Georgia to the WTO the limit of 49% in the charter capital for foreign participation in Georgian 
insurance and reinsurance companies was abolished (Article 7, Par 4). The articles 799-858 of the 
Civil Code comprising general provisions with regard to insurance contract and also special norms on 
insurance of damage, life and accidents, provide for the terms of insurance contracts. 
 
The Law on Mandatory Insurance of Third Party Liability of Vehicle Owners48 defines the amount of 
annual insurance premiums for each type of vehicle (Article 8). According to the Law on Mandatory 
Fire Insurance49, form 3rd of February 1999 was established a mandatory fire insurance system for 
companies. The law on Non-state Pension Security and Insurance50 allows to establish private 
pension insurance companies.  
 

  
10. TAX AND CUSTOMS LAW 
 

The fundamental reform of the tax law was implemented by the new Tax Code51 of 13th of June 1997. 
It differentiates between state taxes (income tax, profit tax, value added tax (VAT), excise duty, 
property tax, land tax, tax on ownership of motor vehicles, tax on transfer of property, social tax, tax on 
use of natural resources, tax on pollution of the environment with harmful substances, tax on entering 
the territory of Georgia with motor vehicles) and local taxes (tax on economic activity, tax on gambling 
business, resorts tax, hotels tax, tax on advertising, tax on parking, tax on use of local symbols) 
(Article 6). The Tax Code includes specific provisions defining each type of taxes, stipulates its 
amount, terms of its payment and grounds for exemption. Furthermore are established the rules of tax 
accounting (Section 2, Chapter 9), the procedure for the administration of taxes (Section 14) and the 
status, structure and functions of the tax authorities of Georgia (Section 15).  

 

Two new laws regulate the customs activity, Customs Code52 from 14th of November 1997 and the 
Law on Customs Tariff and Duty53 from 20th of March 1998. Customs regimes such as transit, customs 
warehousing of goods, processing of goods and temporary importation of goods are insufficiently 
regulated in the Code, and respective sub-normative acts are in the process of elaboration. 

 

 

                                                           
47 PU 1997, No. 21-22. 
48 PU 1997, No. 33. 
49 SSM 1999, No. 3 (10). 
50 SSM 1998, No. 5. 
51 PU 1997, No. 37-38; No. 47-48; 1998, No. 8-9. 
52 PU 1997, No. 47-48. 
53 PU 1997, No. 13-14. 
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11. PRIVATIZATION AND LAND PURCHASE  
 

The Law on State Property Privatisation54, from 30th of May 1997 replaces two laws valid since 1991 
and creates legal framework for application of four forms of privatisation of state-owned property - 
tender, auction, lease with redemption and direct sale (Article 6). The Law defines the state property, 
which is not subject to privatisation (Article 4). The rules and procedural issues with regard to the 
forms of privatisation of state-owned property are in detail stipulated in relevant Orders of the Ministry 
of State Property Management. 

 
The right on ownership of land is regulated by the Laws on the Rule of Declaring Non-agricultural 
Lands Owned by Legal and Natural Persons to be a Private Property and on Management and 
Possession of the State-owned Agricultural Lands from 28th of October 199855. The Civil Code 
regulates the transfer of the right on ownership of land, which requires a document authenticated by a 
notary and the acquirer�s registration in the public register (Article 183 Civil Code). 
 

 
12. LABOR LAW 
 
The Labour Code of Georgia56, from 1st of October 1973, has been brought in line with new economic 
relations through the changes from 12th of November 199757. The amendments concerned the 
contents of labour contracts, employees� rights and duties, the terms and grounds for termination of 
contract as well as the status of trade unions. The complete modification of the Labour Code, though it 
already is on the political agenda, requires long and fundamental work. 
 
Among the laws adopted in the period reviewed in the present Article the following have to be also 
mentioned: the Law on Trade Unions58, of 2nd of April 1997, the Law on Collective Contracts and 
Agreements59 of 10th of December 1997 and the Law on the Rule of Regulation of Collective Labour 
Disputes60 of 30th of October 1998. 
 

 
13. ENVIRONMENT 
 

The law On Compensation of Damages caused by hazardous Substances61, from 23rd of July 1999, 
regulates the strict liability for the damage caused to human life and health, property and economic 
interest through the release of hazardous substances into the environment. The compensation of the 
damage also includes the ecological damage. The compensation does not include damage caused by 
hazardous substances, which were used for the customers� purposes (Article 3). The Law provides for 
the relevant substances on the basis of provisions of the Tax Code and a directive of the Ministry of 
Environment (Article 2). In addition, the law provides for the establishment of a mandatory insurance 
for the relevant persons, carrying out activities within the field covered by the law (Article 9). 

                                                           
54 PU 1997, No. 29-30. 
55 SSM 1998, No. 4. 
56 Sakartvelos SSR Umaglessi Sabtchos Utskebebi 1973, No. 6, pos. 118. 
57 PU 1997, No. 45. 
58 PU 1997, No. 15-16. 
59 PU 1997, No. 47-48. 
60 SSM 1998, No. 5. 
61 SSM 1999, No. 40 (47). 
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The Law on Water62, of 16th of October 1997, aims at regulating the protection of water and its rational 
utilisation in the land territory of Georgia, its entrails, continental shelf, territorial waters and special 
economic zone. The scope of the law covers protection of Black Sea, production of water products 
(drinking and medicinal water) and special licensing of water utilisation. The Law gives procedural 
rules of issuance of relevant licensing on water utilisation. The Forest Code63 of 22nd of June 1999 
replacing the Law on Regulation of Forest Utilisation, and the Law on Protection of Atmospheric Air64 
of 25th of June 1999 are of paramount importance for the environment protection field. 
 

 
14. CONCLUSION 
 
After gaining of the independence and overcoming the internal political crisis, Georgia, in relevantly 
short time, has modified many fields of legal system. Integration of the country within international 
economic and political unions has stimulated these processes. Georgia elaborated legislative 
frameworks for the purpose of promoting international trade through which at the same time it has 
fulfilled necessary requirements for the accession to WTO.65 The accession of Georgia to the Council 
of Europe has also conditioned the adoption of some laws.66 And finally, conclusion of the Partnership 
and Cooperation Agreement with EU67, enforced on 1st of July 1999, serves for long-term objective of 
approximation of Georgian legal system with western European standards.  
 

Although this process is still continuing and several laws of �the first hour� require a revision, for the 
further work in the legal area the implementation of enacted laws and the improvement of the 
efficiency of the legal system will gain of importance.  
 

                                                           
62 PU 1997, No. 44. 
63 SSM 1999, No. 28 (35). 
64 SSM 1999, No. 30. 
65 The Parliament of Georgia ratified the WTO Establishing Agreement on 20th of April, 2000. 
66 On 5th of May 1999 Georgia became a member of European Council. 
67 Official Journal, No. L/205, 4.8.1999, pp. 3-52. 
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MOST IMPORTANT LEGAL ACTS 

ADOPTED IN THE FIRST AND SECOND QUARTERS OF 2000 
 
I. LAWS ADOPTED BY THE PARLIAMENT OF GEORGIA 
 

24.02.2000 Law on Changes and Amendments to the  
Administrative Procedure Code of Georgia 

SM1 No. 7. p. 3 

23.02.2000 Law on Disciplinary Responsibilities of the Judges 
of General Courts of Georgia and on Disciplinary 
Justice  

SM No. 8. p. 2 

23.02.2000 Law on Transplantation of Human Organs SM No. 8. p. 26 

24.02.2000 Law on Changes and Amendments to the Law of 
Georgia on Parliamentary Groups 

SM No. 8. p. 33 

10.03.2000 Law on Changes and Amendments to the Law of 
Georgia on Parliamentary Elections 

SM No. 10.  

10.03.2000 Law on State Budget of Georgia for 2000  SM No. 11  

07.03.2000 Law on Changes and Amendments to the Law on 
Melioration of Lands  

SM No. 12. p. 2 

10.03.2000 Law on Changes and Amendments to the Code of 
Administrative Offences of Georgia 

SM No. 12.  p. 6 

20.04.2000 Law on Amendments and Changes to the 
Constitution of Georgia 

SM No. 15. p. 2 

20.04.2000 Law on Amendments to Some of the legislative 
Acts of Georgia [Status of a Member of the 
Parliament, Parliamentary Group] 

SM No. 16. p. 2 

11.05.2000 Law on Changes and Amendments to some of the 
legislative Acts of Georgia [Law on Framework and 
Activities of the Executive Power] 

SM No. 17. p. 2 

05.05.2000 Law on Changes and Amendments to the Criminal 
Code of Georgia 

SM No. 18. p. 2 

05.05.2000 Law on Changes and Amendments to the Code of 
Administrative Offences of Georgia 

SM No. 18. p. 8 

                                                           
1  �Sakanonmdeblo Matsne� is the Georgian official law gazette. 
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05.05.2000 Law on Changes and Amendments to the Criminal 
Procedure Code of Georgia  

SM No. 18. p. 10 

05.05.2000 Law on the Rights of a Patient SM No. 19.  

14.06.2000 Law on Changes and Amendments to the Law on 
Ownership of Agricultural Lands 

SM No. 23. p. 2 

14.06.2000 Law on Changes and Amendments to the Code of 
Administrative Offences of Georgia 

SM No. 24. p. 2 

28.06.2000 Law on Changes and Amendments to some of the 
legislative Acts of Georgia [Criminal Procedure 
Code, Customs Code] 

SM No. 24. p. 7 

28.06.2000 Law on Approval of the Number of Military Forces 
of Georgia 

SM No. 26. p. 6 

28.06.2000 Law on Amendments to the Code of Administrative 
Offences of Georgia 

SM No. 26. p. 8 

29.06.2000 Law on Amendments to the Code of Administrative 
Offences of Georgia 

SM No. 26. p. 9 

28.06.2000 Law on Changes and Amendments to the Law of 
Georgia on Communication and Post 

SM No. 27. p. 2 

30.06.2000 Law on Changes and Amendments to the Criminal 
Code of Georgia 

SM No. 27. p. 6 

30.06.2000 Law on Amendments and Changes to the Law of 
Georgia on Advertisement 

SM No. 27. p.7 

30.06.2000 Law on Changes and Amendments to some of the 
legislative Acts of Georgia [Environmental 
Protection] 

SM No. 27. p. 8 

 
II. ORDINANCES OF THE PRESIDENT OF GEORGIA  
 

10.01.2000 Ordinance of the President of Georgia No. 6 on Approval of the Regulation of Cutting 
Trees in Forests and on the Number of Measures for Restoring and Protecting of 
Forests 

19.01.2000 Ordinance of the President of Georgia No. 11 on Regulations on Diplomatic and 
Service Passports 

28.01.2000 Ordinance of the President of Georgia No. 25 on indicative Plan of Georgia�s economic 
and social Development for 2000 
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14.02.2000 Ordinance of the President of Georgia No. 43 on Conveyance of arrested and convicted 
Persons 

25.02.2000 Ordinance of the President of Georgia No. 64 on Approval of the Plan for Fighting 
against Violence towards Women (2000-2002) 

01.03.2000 Ordinance of the President of Georgia No. 71 on individual Programme of Cooperation 
with NATO for 2000-2001 

13.03.2000 Ordinance of the President of Georgia No. 91 on the Statute of the Ministry of Justice of 
Georgia 

28.03.2000 Ordinance of the President of Georgia No. 111 on Approval of the Regulation for 
Temporarily Rule of Expelling Foreigners from Georgia 

06.04.2000 Ordinance of the President of Georgia No. 131 on Establishing the International Agency 
for sustainable Growth of Georgia 

06.04.2000 Ordinance of the President of Georgia No. 132 on Approval of the Statute and 
Programme of the Youth Council of the President  

08.04.2000 Ordinance of the President of Georgia No. 141 on Establishing the Rescue and Escort 
Service as a legal Person of public Law 

21.04.2000 Ordinance of the President of Georgia No. 161 on establishing the Investment Centre of 
Eurasian Transport Corridor as a legal Person of public Law 

30.04.2000 Ordinance of the President of Georgia No. 170 on Powers of the Members of the 
Government 

05.05.2000 Ordinance of the President of Georgia No. 174 on Approval of the common legislative 
Subject Classifier and Securing the Publicity of Legal Information  

07.05.2000 Ordinance of the President of Georgia No. 180 on Approval of the Common State 
Employment Foundation of Georgia as a Legal Person of Public Law 

20.05.2000 Ordinance of the President of Georgia No. 191 on Approval of the National Programme 
of Environment Protection Activities 

25.05.2000 Ordinance of the President of Georgia No. 204 on Approval of the Statute of Security 
Council�s Office of Georgia 

31.05.2000 Ordinance of the President of Georgia No. 217 on Approval and Entering into Force of 
the Framework Agreement on Co-operation Between Georgian Government and 
UNICEF 

12.06.2000 Ordinance of the President of Georgia No. 251 on Approval and Entering into Force of 
the Agreement on Exchange of Legal Information between Georgia and Azerbaijan 
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III. DECREES OF THE PRESIDENT OF GEORGIA 
 

27.01.2000 Decree of the President of Georgia No. 74 on Signing the European Convention on the 
Prevention of Torture and Inhuman or Degrading Treatment or Punishment, and 
Additional Protocols thereto 

13.02.2000 Decree of the President of Georgia No. 124 on Measures for Providing and Co-
ordinating the Legal Drafting Activities in the Executive Power 

14.02.2000 Decree of the President of Georgia No. 131 on improving Investment Activities in the 
industrial Sector of Georgia 

20.02.2000 Decree of the President of Georgia No. 152 on Measures necessary for the Enactment 
of the General Administrative Code of Georgia  

28.02.2000 Decree of the President of Georgia No. 165 on signing the European Convention on 
Extradition and additional Protocols thereto 

07.03.2000 Decree of the President of Georgia No. 196 on signing the Memorandum of 
Understanding between the Government of the USA and the Government of Georgia 

13.03.2000 Decree of the President of Georgia No. 213 on signing the Agreement on financial 
Cooperation between the Federal Republic of Germany and the Government of Georgia 

26.03.2000 Decree of the President of Georgia No. 255 on signing the Memorandum of 
Understanding between the Republic of Turkey and the Government of Georgia 

30.03.2000 Decree of the President of Georgia No. 270 on signing the European Convention for the 
Combat against Terrorism 

25.04.2000 Decree of the President of Georgia No. 374 on signing the European Convention on 
Human Rights and Biomedicine and the additional Protocol on the Prohibition of Cloning 
Human Beings. 

29.04.2000 Decree of the President of Georgia No. 387 on signing the Agreement of Cooperation in 
the Field of Industrial Property between the Georgian Government and the Government 
of the Russian Federation 

31.05.2000 Decree of the President of Georgia No. 532 on signing the UN Convention on the 
Suppression of the Financing Terrorism  

29.06.2000 Decree of the President of Georgia No. 674 on the Development of Georgia�s Civil 
Aviation System 

27.06.2000 Decree of the President of Georgia No. 657 on signing the European Social Charter  
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