
qarTuli samarTlis mimoxilva 6/2003-4526

statiebi

rwmenis, aRmsareblobisa da sindisis Tavisuflebani

saqarTvelos konstituciis mixedviT1

konstantine korkelia*

1. daculi sfero

rwmenis, aRmsareblobisa da sindisis Tavisuflebebs mniSvnelovani roli eniWeba

saqarTvelos konstituciiT ganmtkicebul uflebebsa da Tavisuflebebs Soris.

konstituciis ramdenime debuleba eZRvneba am Tavisuflebebs. upirveles yovlisa,

aRsaniSnavia konstituciis me-19 muxli, romlis Tanaxmad:

`1. yovel adamians aqvs sityvis, azris, sindisis, aRmsareblobisa da rwmenis

Tavisufleba.

2. dauSvebelia adamianis devna sityvis, azris, aRmsareblobis an rwmenis gamo,

agreTve misi iZuleba gamoTqvas Tavisi Sexeduleba maT Sesaxeb.

3. dauSvebelia am muxlSi CamoTvlil TavisuflebaTa SezRudva, Tu maTi gamovlineba

ar laxavs sxvaTa uflebebs~.

konstituciis me-9 muxliT gaTvaliswinebulia mniSvnelovani debuleba, romlis

Tanaxmad saxelmwifo acxadebs rwmenisa da aRmsareblobis srul Tavisuflebas, amasTan

erTad, aRiarebs qarTuli marTlmadidebluri eklesiis gansakuTrebul rols

saqarTvelos istoriaSi da mis damoukideblobas saxelmwifosagan.

saqarTvelos konstitucia aseve adgens debulebas diskriminaciis akrZalvis

Sesaxeb, romlis Tanaxmad yvela Tanasworia kanonis winaSe, ganurCevlad, inter alia,

religiis, politikuri an sxva Sexedulebebisa.2  konstituciis 26-e muxli, romelic

exeba gaerTianebis Tavisuflebas, krZalavs iseTi gaerTianebis Seqmnasa da saqmianobas,

romlis mizania religiuri SuRlis gaRviveba.3

saqarTvelos konstituciiT gaTvaliswinebuli debulebebi uzrunvelyofs rwmenis,

aRmsareblobisa da sindisis Tavisuflebebs, rac moicavs piris uflebas, individu-

alurad an sxvebTan erTad aRiarebdes nebismier religias, an ar aRiarebdes arcerTs,

Tavisuflad airCios, hqondes da gaavrcelos religiuri an arareligiuri (msofl-

mxedvelobrivi) mrwamsi da imoqmedos maT Sesabamisad. rwmenis, aRmsareblobisa da

sindisis Tavisuflebani niSnavs, rom piri ar SeiZleba daeqvemdebaros mopyrobas,

romlis mizania azrovnebis wesis Secvla. rwmenis, aRmsareblobisa da sindisis

Tavisufleba moicavs piris uflebas, iyos an ar iyos religiis mimdevari.

konstituciis me-19 muxliT daculi sfero moicavs rogorc adamianis Sinagan

religiur da msoflmxedvelobriv rwmenas (Sinagani Tavisufleba), ise religiuri da

msoflmxedvelobrivi rwmenis gamovlinebis Tavisuflebas (garegani Tavisufleba).

*`jeplakis~ eqsperti samarTlebriv sakiTxebSi.
1 statia momzadebulia aSS-is saerTaSoriso ganviTarebis saagentosa (USAID) da merilendis

universitetis IRIS Center-is finansuri mxardaWeriT proeqtis – `saqarTvelos konstituciis

adamianis uflebaTa debulebaTa komentarebi~ – farglebSi.
2 me-14 muxli; aseve ix. konstituciis 38-e muxlis 1-li punqti.
3 me-3 punqti.
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sxva sityvebiT, am muxliT daculia piris ufleba, erTi mxriv, damoukideblad

gansazRvros sakuTari religiuri da msoflmxedvelobrivi Sexedulebebi (rwmena),

xolo meore mxriv, sajarod gamoxatos da gaavrcelos isini. es ukanaskneli moicavs

ritualebis Sesrulebas, religiur procesiebs, religiur swavlebas, religiuri da

msoflmxedvelobrivi dResaswaulebis Catarebas.

rwmenis TavisuflebiT daculia piris ufleba, rogorc hqondes da gamoavlinos

Tavisi religiuri Tu msoflmxedvelobrivi rwmena, ise ufleba – uaryos isini, an ar

gamoTqvas Tavisi Sexeduleba sakuTari religiuri Tu msoflmxedvelobrivi rwmenis

Sesaxeb. amas pirdapir adgens saqarTvelos konstituciis me-19 muxlis me-2 punqti,

romlis Tanaxmad dauSvebelia adamianis iZuleba, gamoTqvas Tavisi Sexeduleba

rwmenisa da aRmsareblobis Sesaxeb.

miuxedavad imisa, rom konstituciis me-19 muxlis 1-li punqtis mixedviT, yovel

adamians aqvs, inter alia, sindisis, aRmsareblobisa da rwmenis Tavisuflebani, amave muxlis

me-2 punqti iTvaliswinebs, rom dauSvebelia adamianis devna aRmsareblobis an rwmenis

(magram ara sindisis) gamo, agreTve misi iZuleba, gamoTqvas Tavisi Sexeduleba maT Sesaxeb.

amdenad, me-19 muxlis me-2 punqti tovebs `sindiss~ im safuZvlebidan, romelTa gamo

dauSvebelia adamianis devna. Tumca es problema SeiZleba gadawydes samarTlebrivi

interpretaciis gziT, daculi uflebis obieqtisa da miznis Sesabamisad.

sayuradReboa, rom gansxvavebiT konstituciis me-19 muxlis me-2 punqtisagan,

romelic krZalavs piris devnas aRmsareblobis an rwmenis, magram ara sindisis, gamo,

sisxlis samarTlis kodeqsis 156-e muxli aseve moicavs `sindiss~ da adgens

sisxlissamarTlebriv pasuxismgeblobas am mizeziT piris devnisaTvis. Tumca sisxlis

samarTlis kodeqsi ar adgens sisxlissamarTlebriv pasuxismgeblobas piris

iZulebisaTvis, gamoTqvas Tavisi Sexeduleba sindisis, aRmsareblobis an rwmenis Sesaxeb,

rogorc es gaTvaliswinebulia saqarTvelos konstituciis me-19 muxlis me-2 punqtiT.

konstituciis me-19 muxliT daculia ara mxolod im pirebis rwmena da aRmsarebloba,

romlebic tradiciuli religiis mimdevrebi arian, aramed misi moqmedeba vrceldeba yvela

religiur mimdinareobaze. amdenad, konstituciiT gaTvaliswinebuli Tavisufleba

vrceldeba rogorc tradiciul, ise aratradiciul religiur mimdinareobebze da maTi mimdev-

rebi Tanabrad arian daculi, miuxedavad imisa, Tu romel religiur gaerTianebas ekuTvnian.

konstituciis me-19 muxliT daculi Tavisuflebebi vrceldeba nebismier pirze da ara

mxolod saqarTvelos moqalaqeebze. aqedan gamomdinare, rwmenis, aRmsareblobisa da sindisis

Tavisufleba uzrunvelyofilia nebismieri pirisaTvis, misi moqalaqeobrivi statusis

miuxedavad. es dasturdeba konstituciis me-14 muxliTa da 38-e muxlis 1-li punqtiT. rwmenisa

da aRmsareblobis TavisuflebiT sargebloba pirs SeuZlia rogorc individualurad, ise

koleqtiurad. koleqtiurad es Tavisufleba SeiZleba ganxorcieldes, inter alia, iuridiuli

piris, religiuri da msoflmxedvelobrivi gaerTianebebis meSveobiT.

amis dasturad SeiZleba saqarTvelos iusticiis saministros mier SemuSavebuli

sindisis Tavisuflebisa da religiuri gaerTianebebis Sesaxeb kanonproeqtis moSvelieba,

romelic miznad isaxavs religiur gaerTianebaTa samarTlebrivi mdgomareobis

mowesrigebas.4  kanonproeqtis mixedviT, religiuri gaerTianeba aris erTi da imave

4 religiuri gaerTianebebis konkretul iuridiul statusTan dakavSirebiT ukve arsebobs

garkveuli sakanonmdeblo safuZvlebi. saqarTvelos samoqalaqo kodeqsis 1509-e muxlis pirveli

nawilis `e~ qvepunqtis Tanaxmad, samoqalaqo kodeqsiT gaTvaliswinebul sajaro samarTlis

iuridiul pirebad iTvlebian sajaro miznebis misaRwevad kanonmdeblobis safuZvelze Seqmnili

arasaxelmwifoebrivi organizaciebi (politikuri partiebi, religiuri gaerTianebebi da sxva).
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sarwmunoebis, srulwlovan moqalaqeTa an saqarTvelos teritoriaze mudmivad mcxovreb

moqalaqeobis armqone pirTa nebayoflobiTi gaerTianeba, romelic Seqmnilia aranakleb

50 piris mier erTiani aRmsareblobisa da mrwamsis gavrcelebis mizniT da registri-

rebulia am kanoniT dadgenili wesiT.5

koleqtiurad rwmenisa da aRmsareblobis Tavisufleba  SeiZleba ganxorcieldes

religiuri da msoflmxedvelobrivi rwmenis qadagebiT, religiuri da msoflmxedve-

lobrivi swavlebiT, ritualebis SesrulebiT da a.S.6

konstituciiT ganmtkicebuli Tavisuflebani vrceldeba ara mxolod religiur,

aramed arareligiur rwmenaze. garda religiuri rwmenisa, pirs SeuZlia airCios,

hqondes da gaavrcelos msoflmxedvelobrivi rwmena da imoqmedos maT Sesabamisad.

msoflmxedvelobrivi rwmenis magaliTia pacifizmi.7

rwmenis, aRmsareblobisa da sindisis Tavisuflebani saxelmwifos akisrebs ara mxolod

negatiur, aramed aseve pozitiur valdebulebas. saxelmwifom unda uzrunvelyos ara

mxolod is, rom saxelmwifo organoebi da misi warmomadgenlebi ar Caerion konstituciiT

ganmtkicebuli TavisuflebebiT sargeblobaSi, aramed isic, rom gansxvavebuli rwmenis

mqone pirebma an maTma jgufebma ar SezRudon sxva rwmenis mimdevar pirTa rwmenisa da

aRmsareblobis Tavisuflebani. amis dasturad SeiZleba adamianis uflebaTa evropuli

sasamarTlos gadawyvetilebis moSvelieba, romelic exeboda religiis Tavisuflebas

(adamianis uflebaTa evropuli konvenciis me-9 muxli). saqmeze – oto-premingeris instituti

avstriis winaaRmdeg (Otto-Preminger-Institut v. Austria) – adamianis uflebaTa evropulma

sasamarTlom ganacxada, rom: `pirebs, romlebic avlenen TavianT religias, miuxedavad

imisa, isini ganekuTvnebian religiur umravlesobas Tu umciresobas, ara aqvT gonivruli

safuZveli varaudisa, rom isini ar iqnebian gakritikebulni. maT unda moiTminon da Seeguon

imas, rom sxva religiurma jgufma SeiZleba uaryos maTi religiuri mrwamsi da gaavrcelos

kidec swavleba, romelic ewinaaRmdegeba maT mrwamss. Tumca kritikis xerxebma an religiuri

swavlebisa da mrwamsis uaryofam SeiZleba gamoiwvios saxelmwifos pasuxismgebloba, Tu

igi ver uzrunvelyofs me-9 muxliT garantirebuli uflebis mSvidobian sargeblobas

yvelasaTvis, vinc emxroba am swavlebasa da mrwamss. eqstremalur SemTxvevebSi kritikis an

religiuri mrwamsis uaryofis Sedegi SeiZleba iseTi iyos, rom xeli SeuSalos am pirTa

mier TavianTi mrwamsis mimdevrobas an gamoxatvas.~8

rwmenis an sindisis gamo samxedro samsaxurze uaris Tqmis ufleba saqarTvelos

konstituciis me-19 muxliT gaTvaliswinebuli rwmenisa da sindisis Tavisuflebis

fundamenturi aspeqtia.9  rwmenisa da sindisis gamo samxedro samsaxurze uaris Tqmis

uflebis ganxorcieleba sami aTeuli wlis ganmavlobaSi evropis sabWos mudmivi

5 me-9 muxlis 1-li punqti.
6 am sakiTxTan dakavSirebiT yuradRebas ipyrobs saqarTvelos uzenaesi sasamarTlos

gadawyvetileba, romlis Tanaxmad: `rac Seexeba saqarTvelos konstituciis me-19 muxliT

aRiarebul sityvis, azris, sindisis, aRmsareblobis da rwmenis Tavisuflebas, igi Sinaarsis

gaTvaliswinebiT, adamianis ZiriTadi uflebaa da SeiZleba gaaCndes gaerTianebis wevrebs da

ara iuridiul pirs~. ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da

gakotrebis saqmeTa palatis ganCineba, saqme #3k/599, 2001 wlis 22 Tebervali.
7 ix. adamianis uflebaTa evropuli komisiis moxseneba, saqme _ erousmisi gaerTianebuli

samefos winaaRmdeg (Arrowsmith v. the United Kingdom), 1978 wlis 10 oqtomberi, 69-e punqti.
8 1994 wlis 20 seqtemberi, Series A no. 295, 47-e punqti.
9 Para. 2, Recommendation 1518 (2001) on “Exercise of the Rights of Consciences Objections to Military
Service in Council Europe Member States”.
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zrunvis sagania.10  evropis sabWos wevri saxelmwifoebis umravlesobam gaiTvaliswina

rwmenisa da sindisis gamo samxedro samsaxurze uaris Tqmis ufleba TavianT

kanonmdeblobaSi.11

evropis sabWos ministrTa komitetma Tavis 1987 wels miRebul rekomendaciaSi

aRniSna, rom ̀ nebismier samxedrovaldebul pirs, romelic mrwamsis gamo uars acxadebs

iaraRis gamoyenebaze, aqvs ufleba, ganTavisufldes aseTi samsaxuris gavlis

valdebulebisagan, dadgenili pirobebis gaTvaliswinebiT. aseT pirebs SeiZleba

daekisroT alternatiuli samsaxuris Sesruleba~.12

rwmenis an sindisis gamo samxedro samsaxurze uari ar aniWebs pirs uflebas, ganTavisufl-

des samoqalaqo samsaxurisagan. pirs SeiZleba daekisros misi gavla, rogorc samxedro

samsaxuris Semcvlelisa. amdenad, saxelmwifos SeuZlia daawesos samoqalaqo samsaxuris

gavla da daakisros pasuxismgebloba maT, vinc uars acxadebs, gaiaros es samsaxuri. sxva

evropuli saxelmwifoebis msgavsad, saqarTvelos kanonmdebloba aRiarebs rwmenisa da

sindisis gamo samxedro samsaxurze uaris Tqmis uflebas.13 im pirTa samarTlebrivi

mdgomareoba, romlebic uars acxadeben samxedro samsaxurze rwmenisa da sindisis gamo,

wesrigdeba sakanonmdeblo da kanonqvemdebare aqtebiT. specialuri kanoni ̀ arasamxedro,

alternatiuli SromiTi samsaxuris Sesaxeb~ awesrigebs samxedro valdebulebis arasamxedro,

alternatiuli SromiTi samsaxuris formiT moxdasTan dakavSirebul urTierTobebs.

kanoni gansazRvravs arasamxedro, alternatiul SromiT samsaxurs, rogorc

sazogadoebrivad sasargeblo samoqalaqo samsaxurs, romelic cvlis samxedro

samsaxurs da emyareba samxedro valdebulebis samxedro samsaxuris formiT moxdaze

uaris Tqmis dasabuTebas sindisis, aRmsareblobisa da rwmenis Tavisuflebis

safuZvelze.14  arasamxedro, alternatiul SromiT samsaxurSi gawvevas awarmoebs

moqalaqeTa samxedro, alternatiul SromiT samsaxurSi gawvevis saxelmwifo komisia.15

samxedrovaldebuli saqarTvelos moqalaqe (e.i. piri 18-dan 27 wlamde), romelic

azris, sindisis an religiis gamo uars acxadebs samxedro samsaxurze, gaiwveva arasamxe-

dro, alternatiul samsaxurSi.16  pirebi, romlebic gadian arasamxedro, alternatiul

SromiT samsaxurs, dakavebulni arian iseTi saqmianobiT, romelic dakavSirebulia

saavario-samaSvelo da xanZarsawinaaRmdego RonisZiebebTan, ekologiasTan, mSeneb-

lobasTan, soflis meurneobasTan, janmrTelobasa da komunalur momsaxurebasTan.17

10 Para. 1, Recommendation 1518 (2001) on “Exercise of the Rights of Consciences Objections to Military Service in
Council Europe Member States”.
11 Para. 3, Recommendation 1518 (2001) on “Exercise of the Rights of Consciences Objections to Military Service in
Council Europe Member States”.
12 Recommendation No. R(87)8. See also Resolution No. 337 (1967) of the Parliamentary Assembly of the
Council of Europe and Recommendation 1518 (2001) on “Exercise of the Rights of Consciences Objections
to Military Service in Council Europe Member States”.
13 kanoni arasamxedro, alternatiuli SromiTi samsaxuris Sesaxeb (1997 wlis 28 dekemberi);

debuleba arasamxedro SromiTi samsaxuris gavlis Sesaxeb (2001 wlis 1 maisi); moqalaqeTa

arasamxedro, alternatiul SromiT samsaxurSi gawvevis saxelmwifo komisiis debuleba (2001

wlis 1 maisi); gankarguleba moqalaqeTa arasamxedro, alternatiul SromiT samsaxurSi

gawvevis saxelmwifo komisiis Semadgenlobis damtkicebis Sesaxeb (2001 wlis 10 dekemberi);

saqarTvelos Sromis, janmrTelobisa da socialuri dacvis saministros arasamxedro,

alternatiuli SromiTi samsaxuris departamentis debuleba (2002 wlis 2 aprili).
14 me-3 muxlis 1-li punqti.
15 me-3 muxlis 1-li punqti.
16 me-3 muxli.
17 me-5 muxlis 1-li punqti.
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mniSvnelovania aRiniSnos, rom saqarTvelos kanonmdebloba ar mijnavs im pirTa sxvada-

sxva kategorias, romlebic uars acxadeben samxedro samsaxurze mrwamsis gamo, imis mixedviT,

Tu vin SeiZleba ganTavisufldes samxedro samsaxurisagan da Seasrulos arasamxedro,

alternatiuli samsaxuri. saqarTvelos kanonmdebloba ar iziarebs zogierTi saxelmwifos

midgomas, rom mxolod iehovas mowmeebi Tavisufldebian samxedro samsaxurisagan. amdenad,

saqarTvelos yvela moqalaqe, romelic uars acxadebs samxedro samsaxuris gavlaze

rwmenis, sindisis an aRmsareblobis gamo (da ara mxolod iehovas mowmeebi) Tavisufldebian

samxedro samsaxurisagan da gadian arasamxedro, alternatiul samsaxurs.

kanonis mixedviT, arasamxedro, alternatiuli SromiTi samsaxuris vadaa 18 Tve

umaRlesi ganaTlebis mqone pirebisaTvis, xolo 24 Tve umaRlesi ganaTlebis armqone

pirebisaTvis.18  aRsaniSnavia, rom `samxedro valdebulebisa da samxedro samsaxuris

Sesaxeb~ kanonis mixedviT, samxedro samsaxuris vadaa 12 Tve umaRlesi ganaTlebis mqone

pirebisaTvis da 24 Tve umaRlesi ganaTlebis armqone pirebisaTvis.19

kanoni gansazRvravs wesebs, procedurebsa da pirobebs, romlebic gamoiyenebian arasamxe-

dro, alternatiuli samsaxuris mimarT, maT Soris samxedro samsaxurisagan ganTavisuflebis

Sesaxeb ganacxadTa ganxilvasTan dakavSirebiT.20 pirs, romelic iTxovs arasamxedro,

alternatiuli samsaxuris gavlas, ufleba aqvs, daeswros im komisiis sxdomas, romelic wyvets

am sakiTxs da daasabuTos Tavisi mosazreba.21 gawvevis an gawvevaze uaris Tqmis Sesaxeb gadawyve-

tilebas iRebs da Sesabamis brZanebas gamoscems saqarTvelos Sromis, janmrTelobisa da

socialuri dacvis ministri arasamxedro, alternatiul SromiT samsaxurSi gawvevis

saxelmwifo komisiis daskvnis safuZvelze. gadawyvetileba SeiZleba gasaCivrdes sasamarT-

loSi 10 dRis ganmavlobaSi. sasamarTlo valdebulia, 10 dRis ganmavlobaSi ganixilos sakiTxi

da gamoitanos gadawyvetileba ministris brZanebis ZalaSi datovebis an gauqmebis Sesaxeb.22

saqarTvelos kanonmdebloba iTvaliswinebs samarTlebriv pasuxismgeblobas arasam-

xedro, alternatiuli samsaxuris gacdenis an misTvis Tavis aridebisaTvis. ̀ arasamxedro,

alternatiuli SromiTi samsaxuris Sesaxeb~ kanoni adgens, rom arasamxedro, alterna-

tiuli samsaxuris gacdenili dReebi gaormagdeba.23 saqarTvelos sisxlis samarTlis

kodeqsi aseve iTvaliswinebs sisxlissamarTlebriv pasuxismgeblobas alternatiuli

SromiTi samsaxurisagan Tavis aridebisaTvis.24

aRsaniSnavia, rom amJamad ar arsebobs specialuri kanoni, romelic yovlismomcvelad

moawesrigebda rwmenisa da aRmsareblobis Tavisuflebis dacvasTan dakavSirebul sakiTxebs.

Tumca, rogorc ukve aRiniSna, kanonproeqti sindisis Tavisuflebisa da religiuri

gaerTianebebis Sesaxeb, romelic miznad isaxavs sindisis, aRmsareblobisa da rwmenis

TavisuflebaTa yovlismomcvelad mowesrigebas, ukve SemuSavebulia saqarTvelos

iusticiis saministros mier.25  kanonproeqti miznad isaxavs konstituciiT aRiarebuli

sindisis, aRmsareblobisa da rwmenis TavisuflebaTa garantirebas da awesrigebs religiuri

gaerTianebebis samarTlebriv statuss da maT saqmianobasTan dakavSirebul urTierTobebs.26

18 me-6 muxlis 1-li punqti.
19 32-e muxlis 1-li punqti.
20 daaxloebiT 200 ganacxadia miRebuli saxelmwifo komisiis mier, romlebSic iTxoven

arasamxedro, alternatiuli samsaxuris gavlas.
21 me-7-me-10 muxlebi.
22 me-11 muxli.
23 me-16 muxlis 1-li punqti.
24 356-e muxlis me-2 punqti.
25 ix. Draft Law on the Freedom of Conscience and Religious Entities of Georgia and Explanatory Note,
Strasbourg, 27 November 2003, CDL (2003) 90.
26 1-li muxli.
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27 me-3 muxli.
28 1-li punqti.
29 me-4 muxlis me-4 punqti.
30 me-4 muxlis me-2 punqti. ix. aseve kanonproqetis me-5 muxlis 1-li punqti.
31 me-5 muxlis me-3 punqti.

kanonproeqti adgens ZiriTad principebs, romlebiTac uzrunvelyofilia yvela

piris azris, sindisisa da religiis Tavisuflebani. es principebia: moqalaqeTa

Tanasworoba, religiisadmi maTi damokidebulebis miuxedavad, religiuri gaerTia-

nebebis damoukidebloba saxelmwifosagan da religiuri gaerTianebebis Tanasworoba

kanonis winaSe.27

kanonproeqti gansazRvravs piris ZiriTad uflebas sindisis, aRmsareblobisa da

rwmenis mimarT. kanonproeqtis me-4 muxli adgens: `saqarTveloSi garantirebulia

sindisis, aRmsareblobisa da rwmenis Tavisufleba. yoveli 14 wlis asaks miRweuli

piri Tavisufalia religiuri mrwamsis arCevanSi, ufleba aqvs individualurad an

sxvebTan erTad aRiarebdes nebismier religias an ar aRiarebdes araviTars, Seicvalos

religiuri mrwamsi an uari Tqvas rwmenis aRmsareblobaze, Tavisuflad gamoxatos

Tavisi religiuri mrwamsi da imoqmedos mis Sesabamisad.~28  amasTanave, ikrZaleba

adamianis iZuleba, gamoTqvas Tavisi Sexeduleba religiisadmi damokidebulebisa da

religiuri gaerTianebis saqmianobaSi misi monawileobis Sesaxeb, garda kanoniT

dadgenili SemTxvevebisa.29

proeqti iTvaliswinebs, rom ucxoeli moqalaqeebi da moqalaqeobis armqone pirebi

saqarTvelos moqalaqeTa Tanabrad sargebloben sindisis, aRmsareblobisa da rwmenis

TavisuflebebiT.30  dauSvebelia raime upiratesobis miniWeba, SezRudva, devna an

diskriminaciis sxva formis gamoyeneba religiuri aRmsareblobis gamo.31

saqarTvelos sisxlis samarTlis kanonmdebloba aseve awesrigebs rwmenis,

aRmsareblobisa da sindisis TavisuflebebTan dakavSirebul sakiTxebs. sisxlis

samarTlis kodeqsi iTvaliswinebs samarTlebriv garantiebs azris, sindisisa da

religiis TavisuflebaTa dacvisaTvis. kodeqsis 155-e muxli adgens, rom RvTismsaxu-

rebis an sxva religiuri wesisa Tu Cveulebis aRsrulebisaTvis ukanonod xelis SeSla

ZaladobiT an Zaladobis muqariT, anda Tu mas axlda morwmunis an RvTismsaxuris

religiuri grZnobis Seuracxyofa, isjeba jarimiT an gamasworebeli samuSaoTi vadiT

erT wlamde, anda Tavisuflebis aRkveTiT vadiT or wlamde (1-li punqti). igive qmedeba,

Cadenili samsaxurebrivi mdgomareobis gamoyenebiT, isjeba jarimiT an Tavisuflebis

aRkveTiT vadiT erTidan xuT wlamde, Tanamdebobis dakavebis an saqmianobis uflebis

CamorTmeviT vadiT sam wlamde an uamisod (me-2 punqti).

sisxlis samarTlis kodeqsis 156-e muxli iTvaliswinebs sasjels jarimis, an vadiT

or wlamde Tavisuflebis SezRudvis, anda imave vadiT Tavisuflebis aRkveTis saxiT

sityvis, azris, sindisis, aRmsareblobis, rwmenis an mrwamsis gamo, anda mis religiur

moRvaweobasTan dakavSirebiT adamianis devnisaTvis (1-li punqti). 156-e muxlis me-2

punqti adgens ufro mZime sasjels, Tu am muxlis 1-li punqtiT gaTvaliswinebuli

qmedeba Cadenilia samsaxurebrivi mdgomareobis gamoyenebiT.

amasTan erTad, sisxlis samarTlis kodeqsis 142-e muxli adgens sisxlissamar-

Tlebriv pasuxismgeblobas religiisadmi damokidebulebis an aRmsareblobis gamo

adamianTa Tanasworuflebianobis darRvevisaTvis.



qarTuli samarTlis mimoxilva 6/2003-4538

statiebi

32 ix. adamianis uflebaTa evropuli konvenciis me-9 muxli; aseve ix. adamianis uflebaTa

evropuli sasamarTlos gadawyvetileba saqmeze – kokinakisi saberZneTis winaaRmdeg

(Kokkinakis v. Greece), 1993 wlis 25 maisi, Series A No. 260-A, 33-e punqti.

2. dacul sferoSi Careva

saqarTvelos konstituciis me-19 muxlidan gamomdinareobs, rom garkveul

garemoebebSi saxelmwifo SeiZleba Caerios am muxliT gaTvaliswinebul TavisuflebaTa

sargeblobaSi. aseT CarevaSi igulisxmeba saxelmwifos mier iseTi RonisZiebis gatareba,

romelic pirs saerTod ukrZalavs an zRudavs konstituciiT gaTvaliswinebuli

TavisuflebebiT sargeblobas.

saqarTvelos konstituciis me-19 muxlis me-3 punqti zogadad krZalavs am muxlSi

CamoTvlil TavisuflebaTa SezRudvas, magram uSvebs gamonakliss Tavisuflebis

SezRudvasTan dakavSirebiT. am debulebidan gamomdinare, dasaSvebia me-19 muxliT

gaTvaliswinebul TavisuflebaTa SezRudva, Tu maTi gamovlineba laxavs sxvaTa uflebebs.

vinaidan konstituciis me-19 muxliT daculi sfero moicavs rogorc adamianis

religiuri da msoflmxedvelobrivi rwmenis Sinagan Tavisuflebas, ise rwmenis

gamovlinebis Tavisuflebas (garegani Tavisufleba), naTelia, rom me-19 muxlis me-3

punqti uSvebs Tavisuflebis SezRudvis SesaZleblobas mxolod daculi Tavisuflebis

gamovlinebasTan dakavSirebiT (mag., ritualebis Sesruleba, religiuri procesiebi,

religiuri swavleba, religiuri da msoflmxedvelobrivi dResaswaulebis Catareba).

amdenad, Sinagani Tavisuflebis SezRudva ikrZaleba nebismier garemoebaSi. rac

Seexeba garegan Tavisuflebas, – me-19 muxliT daculi Tavisuflebis gamovlinebas, –

konstitucia uSvebs misi SezRudvis SesaZleblobas. konstituciiT gaTvaliswinebuli

midgoma Seesabameba adamianis uflebaTa saerTaSoriso aqtebs, maT Soris adamianis

uflebaTa evropul konvencias.32

saqarTvelos konstitucia uSvebs me-19 muxlis me-3 punqtiT gaTvaliswinebuli

Tavisuflebis SezRudvas mxolod erTi mizeziT – Tu Tavisuflebis gamovlineba laxavs

sxvaTa uflebebs. me-19 muxliT daculi Tavisuflebis SezRudvis safuZveli (sxvaTa

uflebebi) Zalze SezRudulia saerTaSoriso dokumentebTan SedarebiT. magaliTad,

adamianis uflebaTa evropuli konvenciis me-9 muxlis me-2 punqti iTvaliswinebs

ramdenime safuZvels, romelTa gamoc SeiZleba SeizRudos rwmenisa da aRmsareblobis

Tavisufleba. kerZod, evropuli konvenciis me-9 muxlis me-2 punqti iTvaliswinebs

rwmenisa da aRmsareblobis SezRudvisaTvis iseT safuZvlebs, sxvaTa uflebebisa da

Tavisuflebebis dacvis garda, rogoricaa: sazogadoebrivi usafrTxoebis interesebi,

sazogadoebrivi wesrigi, janmrTelobis an zneobis dacva.

vinaidan saqarTvelos konstituciis me-19 muxlis me-3 punqti awesebs rwmenisa da

aRmsareblobis Tavisuflebis SezRudvis erTaderT safuZvels, es Tavisufleba SeiZleba

SeizRudos mxolod sxvaTa uflebebis dacvisaTvis, miuxedavad imisa, rom evropuli

konvencia (romlis monawile saqarTveloa) aseve iTvaliswinebs sxva safuZvlebs rwmenisa

da aRmsareblobis Tavisuflebis SezRudvisaTvis. konstituciis me-19 muxlis me-3 punqtis

gaTvaliswinebiT, arcerTi sxva safuZvliT (mag., sazogadoebrivi usafrTxoebis interesebi,

sazogadoebrivi wesrigi) ar SeiZleba SeizRudos rwmenisa da aRmsareblobis Tavisufleba.

miuxedavad amisa, sindisis Tavisuflebisa da religiuri gaerTianebebis Sesaxeb

SemuSavebuli kanonproeqtis me-4 muxlis me-3 punqti adgens, rom: `sindisis,

aRmsareblobisa da rwmenis Tavisufleba eqvemdebareba mxolod iseT SezRudvebs,
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romlebic gaTvaliswinebulia konstituciiTa da kanoniT da aucilebelia konstitu-

ciuri wyobilebis, sazogadoebrivi usafrTxoebisa da wesrigis, saqarTvelos moqala-

qeTa da sxva pirTa Tanasworobis, sicocxlisa da janmrTelobis, agreTve maTi uflebebis,

Tavisuflebebisa da kanonieri interesebis dasacavad~.33

aSkaraa, rom gansxvavebiT saqarTvelos konstituciisagan, romelic adgens rwmenisa

da aRmsareblobis SezRudvis mxolod erT mizezs (sxvaTa uflebebi), kanonproeqti

iTvaliswinebs am TavisuflebaTa SezRudvis ramdenime safuZvels (mag.: konstituciuri

wyobileba, sazogadoebrivi usafrTxoeba da wesrigi), rac ewinaaRmdegeba konsti-

tucias.

analogiuri problema arsebobs sindisis Tavisuflebisa da religiuri gaerTianebebis

Sesaxeb kanonproeqtSi religiuri gaerTianebebis Seqmnisa da saqmianobis SezRudvasTan

dakavSirebiT. kanonproeqtis me-9 muxlis me-3 punqtis mixedviT, dauSvebelia religiuri

gaerTianebebis Seqmnisa da saqmianobisaTvis SezRudvis daweseba, garda im SemTxvevisa,

rac gaTvaliswinebulia kanoniT da aucilebelia erovnuli uSiSroebis an sazogadoeb-

rivi usafrTxoebis interesebisaTvis, sazogadoebrivi wesrigis darRvevis an danaSaulis

Tavidan acilebisaTvis, zneobis an sxvaTa uflebebisa da Tavisuflebebis dacvisaTvis.34

vinaidan saqarTvelos konstituciis me-19 muxlis me-3 punqti iTvaliswinebs

erTaderT safuZvels rwmenisa da aRmsareblobis TavisuflebaTa SezRudvisaTvis,

kanonproeqtis debulebebi, romlebic am TavisuflebaTa SezRudvis sxva safuZvlebsac

adgens, ewinaaRmdegeba qveynis konstitucias.

saqarTvelos konstituciis me-19 muxlis me-2 punqtTan Sesabamisobis TvalsazrisiT

yuradRebas ipyrobs zemoxsenebuli kanonproeqtis sxva debulebebic. rogorc

aRiniSna, konstituciis Tanaxmad, dauSvebelia adamianis iZuleba – gamoTqvas Tavisi

Sexeduleba aRmsareblobis an rwmenis gamo. am debulebis mixedviT, ikrZaleba Sinagani

Tavisuflebis SezRudva, Tumca kanonproeqtis me-4 muxlis me-4 punqti iTvaliswinebs,

rom `dauSvebelia adamianis iZuleba, gamoTqvas Tavisi Sexeduleba religiisadmi

damokidebulebis ... Sesaxeb, garda kanoniT dadgenili SemTxvevebisa~.

marTalia, konstituciis me-19 muxlis me-3 punqtidan gamomdinareobs, rom SeiZleba

SeizRudos rwmenisa da aRmsareblobis Tavisuflebis mxolod gamovlineba, anu

garegani Tavisufleba da ara Sinagani Tavisufleba, kanonproeqti mainc dasaSvebad

miiCnevs adamianis iZulebas, gamoTqvas Tavisi Sexeduleba religiisadmi damokidebu-

lebis Sesaxeb, garda kanoniT dadgenili SemTxvevebisa.35

3. dacul sferoSi Carevis konstituciur-samarTlebrivi gamarTleba

rogorc aRiniSna, saqarTvelos konstituciis me-19 muxlis me-3 punqti iTvaliswinebs,

rom dauSvebelia rwmenis, aRmsareblobisa da sindisis TavisuflebaTa SezRudva, Tu maTi

gamovlineba ar laxavs sxvaTa uflebebs. miuxedavad imisa, rom am debulebis mixedviT

saxelmwifos SeuZlia SezRudos rwmenis, aRmsareblobisa da sindisis Tavisuflebani, man

33 ix. Draft Law on the Freedom of Conscience and Religious Entities of Georgia and Explanatory Note,
Strasbourg, 27 November 2003, CDL (2003) 90.
34 me-9 muxlis 1-li punqti.
35 ix. Opinion of the Draft Law on Freedom of Conscience and Religious Entities of Georgia, the Venice
Commission for Democracy Through Law, 57th Plenary Session, 12-13 December 2003, CDL-AD (2003) 20,
N 262/2003, 16 December 2003, para. 10.
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TiToeuli aseTi SezRudva unda gaamarTlos. saxelmwifom unda Seadaros, awon-dawonos

is uflebebi da interesebi, romlebic konkretul garemoebaSi ewinaaRmdegebian erTmaneTs.

aseTi Sedarebis (awon-dawonvis) safuZvelze saxelmwifom unda daadginos, konkretul

garemoebaSi romeli mxaris uflebebi da interesebi imsaxurebs ufro metad dacvas.

rwmenis, aRmsareblobisa da sindisis TavisuflebaTa SezRudva maSin iqneba

gamarTlebuli, Tu maTi gamovlineba laxavs sxvaTa uflebebs. konstituciis me-19

muxlis me-3 muxlis mixedviT, am muxliT gaTvaliswinebuli Tavisuflebis SezRudva

mxolod marTlzomierad unda moxdes. cxadia, rom Tu daculi Tavisufleba izRudeba

imaze metad, vidre amas sxva pirTa uflebebis dacva moiTxovs, aseTi SezRudva

aramarTlzomierad unda iqnes miCneuli.

rogorc ukve aRiniSna, rwmenis Tavisufleba moicavs piris uflebas, nebismieri

gadawyvetileba miiRos religiuri wesebisa da Sinagani rwmenis Sesabamisad da

imoqmedos maT mixedviT. es sakiTxi gansakuTrebiT sainteresoa samedicino

momsaxurebasTan dakavSirebiT. am konteqstSi rwmenis Tavisufleba unda ganimartos

ise, rom pirs hqondes ufleba, Tavad gadawyvitos, isargeblos Tu ara samedicino

momsaxurebiT. es sakiTxi wesrigdeba saqarTvelos kanonmdeblobiT. `janmrTelobis

dacvis Sesaxeb~ saqarTvelos kanonis me-9 muxlis mixedviT, qmedunarian pacients

ufleba aqvs, uari Tqvas nebismier samedicino Carevaze, Tumca kanoni adgens

gamonakliss gansakuTrebiT saSiSi gadamdebi daavadebebis ganviTarebis maRali riskis

mqone moqalaqeebisaTvis samkurnalo, saprofilaqtiko da sakarantino RonisZiebebis

ganxorcielebasTan dakavSirebiT.36

kanonis 146-e muxli aseve awesebs, rom kritikul mdgomareobaSi da/an terminalur

stadiaSic ki avadmyofs aqvs samedicino Carevis Sesaxeb uaris Tqmis ufleba.

kanoni adgens gonivrul balanss mxareTa uflebebsa da interesebs Soris – erTi

mxriv, piris uflebasa, imoqmedos Tavisi religiuri Tu arareligiuri rwmenis

mixedviT da, meore mxriv, sxva pirebis interesebs Soris, daculi iyos maTi

janmrTeloba. piris uflebis SezRudva, imoqmedos Tavisi rwmenis mixedviT,

marTlzomierad CaiTvleba mxolod maSin, Tu safrTxe eqmneba sxva pirebis

janmrTelobas, xolo aramarTlzomieri iqneba, Tu ar arsebobs safrTxe sxva pirebis

janmrTelobisaTvis.

36 aseve ix. `pacientis uflebebis Sesaxeb~ kanonis me-15 muxli.


