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About Tacis and GEPLAC 
 
 
The Georgian Law Review (GLR) is a publication which is funded by the Tacis Programme through 
the Georgian-European Policy and Legal Advice Centre (GEPLAC). 
 
Launched by the EC in 1991, the Tacis Programme provides grant financed technical assistance to 13 
countries of Eastern Europe and Central Asia (Armenia, Azerbaijan, Belarus, Georgia, Kazakhstan, 
Kyrgystan, Moldova, Mongolia, Russia, Tajikistan, Turkmenistan, Ukraine, and Uzbekistan), and 
mainly aims at enhancing the transition process in these countries. 
 
When Tacis was initiated, technical assistance was a standalone activity, whereas the programme is 
now part of a complex and evolving relationship with each of the 13 countries concerned. Politicians 
and officials form the partner countries and the EU meet now on a regular basis. With the 
implementation of PCAs as well as the EU enlargement process, Tacis also becomes a more strategic 
instrument in the co-operation process between EU and partner countries. 
 
A new Regulation concerning the provision of assistance to the partner states in Eastern Europe and 
Central Asia replaces the former legal basis (Council Regulation (EC Euroatom) No. 1279/96, which 
expired on 31st of December 1999). This new Regulation covers the years 2000-2006 (Council 
Regulation (EC Euroatom) No. 99/2000 of 29th of December 1999). 
 
The new regulation is based on an understanding that cooperation is a reciprocal process, 
encouraging a move from “demand-driven” to “dialogue-driven” programming. More flexibility in the 
way that Tacis is structured will allow potential technical assistance to be mobilised and implemented 
according to the capacity of each partner country. 
 
The 2000 Regulation concentrates Tacis activities on fewer objectives: 
 

- institutional, legal and administrative reform; 
- private sector and economic development; 
- consequences of changes in society, infrastructure networks; 
- environmental protection; 
- rural economy; 
- nuclear safety. 

 
The new Regulation also focuses on projects of sufficient scale (projects of at least 2 million in Russia 
and Ukraine and 1 million in the other partner countries) and supports the objectives of the PCAs. 
 
GEPLAC was established in 1998 by the Tacis Programme in order to support economic and legal 
reform in Georgia. Activities under GEPLAC’s programme include besides GLR the edition of 
Georgian Economic Trends (GET), establishment of a library and the provision of economic policy and 
legal advice to the Parliament and Government of Georgia to support the implementation of the 
Partnership and Cooperation Agreement between Georgia and the European Communities and its 
Member States concluded in 1996. 
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INTRODUCTION 
 
Dear Reader, 
 
With the present edition we finalise three years of publication of the Georgian Law Review. We hope 
that during this period you may have found some interesting ideas and discussions and will remain a 
faithful reader of further editions. As we intend to further develop our publications we invite you to 
discuss with us the editorial style and contents of this journal and we will be grateful for any 
suggestions from your side that aim at the further improvement of this magazine. 
 
In the introductory essay of this edition Christophe Hillion, Deputy Director of the Centre for European 
Legal Studies at the University of Cambridge, reviews Partnership and Co-operation Agreements in 
view of the process of establishment of a new type of relations between the EU and the Newly 
Independent States that emerged from the disintegration of the former Soviet Union. The author 
focuses on the institutional aspects of the EU Partnership with Russia and Ukraine and the Common 
Strategy of the EU towards these countries. 
 
Giorgi Papuashvili, Director of Rule of Law Program of the Open Society-Georgia Foundation, 
examines the lustration processes that took part in the New Independent States that have evolved 
from the former Soviet Union and in the Countries of Central and Eastern Europe. The essay does not 
claim to answer the question as to whether lustration is the best solution to deal with the past-time 
legacies, but to emphasise that in each country the application of such mechanisms depends much on 
the specific conditions, and they should be used very carefully, with the purpose of protection of 
democratic developments, public order and national security of the country.  
 
Eka Siradze, Head of the Legal Department of Ocean Maritime Navigation, analyses legal problems 
related to carriage of goods by sea and highlights the importance of their settlement for Georgia’s 
prospects to become a transit country. She discusses inconsistencies in the Maritime Code of Georgia 
that emerged after the accession of Georgia to the “Convention for the Unification of certain Rules 
Relating to Bills of Lading, 1924 as amended by the protocol of 1968” (i.e. Hague-Visby Rules) on the 
one hand and the “United Nations Convention on the Carriage of Goods by Sea, 1978” (i.e. Hamburg 
Rules) on the other. In order solve this dilemma she suggests to consider the experience of 
Scandinavian and other maritime countries in combining the Hamburg Rules with the Hague-Visby 
Rules, what will give Georgia the opportunity to make use of the advantages of both Conventions. 
 
Christopher Waters and Anneke Smit in their contribution describe the way Canadian federalism works 
and then analyse the recent decision of the Supreme Court of Canada on the possibility of the 
secession of Quebec. The issue might help those unfamiliar with Canadian federalism to decide 
whether it would be useful to import the elements of Canadian model to Georgia. 
 
Konstantine Korkelia, Lecturer of the Faculty of International Law and International Relations at Tbilisi 
State University, analyses the compatibility of Georgian legislation with the European Convention on 
Human Rights and Fundamental Freedoms in the light of protection of human rights during emergency 
situations. The author concludes that the rules established by the Georgian legislation with regard to 
the declaration of the state of war or emergency basically meet the requirements of the said 
Convention. Moreover, he stresses that in certain cases Georgian legislation establishes even 
stronger guarantees for the protection of human rights than the European Convention does. 
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Otar Melkadze, Professor of Law at the Department of Theory of Law and Constitutional Law at Tbilisi 
State University, discusses the Georgian election law. His suggestions for legal reform base on his 
observations made during his term as a Member of the Parliament of Georgia. 
 
Sulkhan Gamkrelidze, Project Co-ordinator of the German Society for Technical Cooperation (GTZ) in 
Georgia, stresses that the implementation of the new legislation comprises its teaching, commenting, 
interpretation and improvement. Focussing on the latter he draws the readers’ attention towards 
certain inconsistencies existing in the Georgian Law on Private International Law in the drafting of 
which he participated and proposes measures for its further improvement. 
 
Besarion Zoidse, Judge of the Constitutional Court of Georgia, being one of the authors of the new 
Civil Code of Georgia illustrates the concept of the Georgian law on obligations. He compares the 
provisions of the Code with those of other legal systems showing the history of drafting of the law on 
obligations and their context in the process of approximation of Georgian legislation with European 
legislation. 
 
Finally and according to common GLR practice, we provide an overview of legal acts of superior 
importance for the development of the legal system of Georgia that were adopted during the third and 
fourth quarters of 2000.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Maik S. Masbaum      Alexander Tushuri 
Chief Legal Adviser      Deputy Director 
 
March, 2001, Tbilisi 
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CHRISTOPHE HILLION* 
 
 

INSTITUTIONAL ASPECTS OF THE PARTNERSHIP BETWEEN THE EUROPEAN 
UNION AND THE NEWLY INDEPENDENT STATES OF THE FORMER SOVIET UNION: 

CASE STUDIES OF RUSSIA AND UKRAINE! 
 
 
1. INTRODUCTION 
 
The Treaty on European Union emphatically states in its Preamble "the historic importance of the 
ending of the division of the European continent and the need to create firm bases for the construction 
of the future Europe". 
 
Indeed, since the fall of the Berlin wall, the European Community and its Member States have 
established various kinds of relations with third European States with the aim of overcoming the 
division of the continent. Europe Agreements (EAs) have been signed with countries from Central and 
Eastern Europe (CEECs); these agreements regulate the Parties' mutual relations until the latters' 
accession to the EU some time in the future. Other agreements are to be concluded with various 
countries from South Eastern Europe,1 aiming at their stabilization and also establishing an 
association with the EC, coupled with a perspective of accession to the European Union. Finally, the 
Partnership and Cooperation Agreements (PCAs) form the contractual framework of EU relations with 
the so-called "Newly Independent States" (NIS),2 which emerged from the disintegration of the Soviet 
Union in 1991, Baltic States excluded (Estonia, Latvia, and Lithuania). In contrast to the CEECs and 
the countries from South Eastern Europe, the NIS are not recognized by the Union as official 
candidates for EU accession, at least for the time being.3 They are nonetheless related to the EU 
eastern enlargement process, the effect of which will be to make some of them (Belarus, Moldova, 
Ukraine) EU neighbours.4 Hence, the analysis of the EU-NIS relations should be made in the context 
of the Union's expansion eastwards. One should also take into consideration the legal developments 
introduced by the Treaty of Amsterdam in the field of EU external policy. 
 
On 3 and 4 June 1999, the European Council meeting in Cologne decided on a "Common Strategy of 
the European Union on Russia".5 It was the first time this new instrument, introduced by the TEU as 
altered by Amsterdam, was used. Another Common Strategy (CS), this time on Ukraine, was adopted 
in December 1999 by the European Council meeting in Helsinki.6 The fact that the first CSs concern 

                                                           
* Christophe Hillion is Deputy Director of the Centre for European Legal Studies at the University of Cambridge. The author 
wishes to thank Anne Myrjord  for her comments and suggestions. 
! This article was first published in Common Market Law Review 2000 (37), pp. 1211-1235. Publication with kind authorisation 
of Kluwer Law International. 
1 Bosnia and Herzegovina, Croatia, Federal Republic of Yugoslavia, Former Yugoslav Republic of Macedonia, and Albania. 
2 Armenia, Azerbaijan, Belarus, Georgia, Kazakhstan, Kirghizhstan, Moldova, the Russian Federation, Tajikistan, Turkmenistan, 
Ukraine and Uzbekistan. 
3 Ukraine, as well as Moldova, has made clear her aspiration to become an EU member. President of the European 
Commission Romano Prodi reacted cautiously to Ukraine's aspirations: "for objective reasons, the EU is not ready to speak of 
membership for Ukraine, the aim must be to work constructively through the existing PCA and for relationships to be built over 
time" (emphasis added); see Euro-east, No. 83, Dec.1999, 38. 
4 Russia already has borders with Finland. 
5 O.J. 1999, L 157. 
6 O.J.1999, L 331. 
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Russia and Ukraine indicates that the EU Member States are committed to develop EU's relations with 
these two countries. It is a strong political signal.7 
 
The CSs on Russia and Ukraine have been conceived as means to strengthen the Partnership initially 
based on the respective PCAs.8 The latter already constituted a new set of relations, established in the 
framework of the TEU adopted in Maastricht. Particularly, account was taken of the principles founding 
the then newly created Common Foreign and Security Policy (CFSP). Hence, the adoption of the CSs 
was the second time the Member States decided to test a new tool of EU external policy in the context 
of EU-NIS relations. 
 
Supplemented by the CSs, the EU Partnerships with Russia and Ukraine respectively, are the most 
developed EU-NIS relations. Relying on two key legal instruments elaborated according to different 
procedural models, under the EC Treaty (the "first pillar") on the one hand and the CFSP (the "second 
pillar") on the other, the Partnerships with Russia and Ukraine constitute a specific and complex 
formula of EU external policy. Shedding light on legal links between the two constituting elements of 
the Partnership may provide for a tentative evaluation of the consistency of the whole EU policy vis-a-
vis the NIS. Incidentally, it could also allow for an initial assessment the first CSs. 
 
The first part of this contribution will discuss the PCAs. Then, the CSs with Ukraine and Russia will be 
considered. A final part will attempt to give, through the analysis of the first implementation measures 
of the CS on Russia, a provisional evaluation of the consistency of the Partnership itself. 
 
 
2. THE PARTNERSHIP AND COOPERATION AGREEMENTS: THE CORE OF EU-NIS RELATIONS BEFORE THE 

AMSTERDAM TREATY 
 
The PCAs signed with each of the NIS, except Tajikistan,9 constitute the contractual framework of the 
Union's relations with the former Soviet Union. Nine of these agreements have entered into force. 
They result from a change of political and legal environment characterized by the concomitant 
disappearance of the two initial contracting parties. Established by each of the PCAs, the Partnership 
aims at giving an original dimension to the relations between the new partners. 
 
 

                                                           
7 Mr Verheugen, then German Secretary of State for Foreign Affairs, said after the Cologne European Council had formally 
approved the CS on Russia, that the purpose of the strategy "whose strategic importance goes well beyond today's decision 
alone" is to strengthen “the strategic partnership" between the EU and Russia; Agence Europe, 3 June 1999. 
8 The official Title of the PCAs is "Agreement on Partnership and Cooperation establishing a partnership between the European 
Communities and their Member States, of one part, and the Russian Federation, of the other part". 
9 Council and Commission Decision of 30 Oct. 1997 on the conclusion of a PCA between EC and their Member States, of the 
one part, and the Russian Federation, of the other part (O.J. 1997, L 327); Council and Commission Decision of 26 Jan. 1998 
on the conclusion of the between the EC and their Member States, of the one part, and Ukraine, of the other part (O.J. 1998, L 
49); Council and Commission Decision of 28 May 1998 on the conclusion of a PCA between the EC and their Member States, 
of the one part, and the Republic of Moldova, of the other part (O.J. 1998, L 181); Council and Commission Decision on the 
conclusion of a PCA between the EC and their Member States, of the one part, and Armenia, of the other part (O.J.1999, L 
239); Council and Commission Decision on the conclusion of a PCA between the EC and their Member States, of the one part, 
and Azerbaijan, of the other part (O.J. 1999, L 246); Council and Commission Decision on the conclusion of a PCA between the 
EC and their Member States, of the one part, and Georgia, of the other part (O.J. 1999, L 205); Council and Commission 
Decision on the conclusion of a PCA between the EC and their Member States, of the one part, and the Republic of 
Kazakhstan, of the other part (O.J. 1999, L 196); Council and Commission Decision on the conclusion of a PCA between the EC 
and their Member States, of the one part, and the Kyrgyz Republic, of the other part (O.J. 1999, L 196); Council and 
Commission Decision on the conclusion of a PCA between the EC and their Member States, of the one part, and Uzbekistan, of 
the other part (O.J. 1999, L 229); see also the proposal for a Council and Commission Decision on the conclusion of the PCA 
between the EC and its Member States, on the one hand, and Belarus, on the other hand (COM(95)44); the proposal for a 
Council and Commission Decision on the conclusion of the PCA between the EC and its Member States, on the one hand, and 
Turkmenistan, on the other hand (O.J. 1998, C 50/2). 
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2.1. The origins of the Partnership: an EC specific response to the transformation of the NIS 
 
The relations between the NIS and the EU are recent - it could not be otherwise, since neither of these 
entities existed before 1992. Furthermore, the establishment of official links between the two pre-
existing entities had been delayed due to the diverging approach as to the nature and form such 
potential relations could take.10 A formal recognition between the European Economic Community and 
the Council of Mutual Economic Assistance (better known as COMECON) took place only in 1988.11 
Such a step was crucial for initiating legal relations between the two sides.12 A first type of contractual 
relations was signed in 1989 between the Soviet Union and the EEC in the form of a Trade and 
Cooperation Agreement (TCA) based on Articles 133 and 308 EC (ex 113 and 235).13 It was included 
in a broader network of similar bilateral agreements signed with other COMECON countries like 
Hungary14 and Poland.15 
 
Although considered revolutionary,16 such a legal undertaking soon became outdated due to the 
dissolution of the COMECON in June 1991 but mostly because of the Soviet disintegration in the 
following December, in the aftermath of the abortive anti-Gorbatchev coup. Consequently, the NIS, 
newly sovereign States, were in principle free to establish their own foreign policy and conclude 
agreements with third countries. A new structure, the Commonwealth of Independent States (CIS), 
was established by most NIS on a voluntary basis.17 Due to diverging views on what the CIS should 
be, it was not granted legal personality by its initiators, excluding any potential regional agreement 
between itself and the Community. At the same time, the EEC was transformed into the EC, and 
supplemented by the EU, also (apparently) deprived of legal personality; the EU was “founded on the 
European Communities, supplemented by the policies and forms of cooperation established by [the] 
Treaty",18 such as the CFSP. The shaping of EU-NIS relations was substantially determined by this 
new legal and political context. 
 
Once the EEC/EC and its Member States formally recognized the new States in Eastern Europe and 
in the territory of the former Soviet Union,19 an exchange of letters transformed the TCA with USSR 
into a bundle of bilateral TCAs with each NIS.20 Further, the Community decided to establish an 
entirely new type of agreement, in order to respond more adequately to the transformation of the 
former Soviet Union.21 In doing so, it chose to differentiate its approach to the former People's 
                                                           
10 See Pinder, "Les negociations entre la CEE et le COMECON", Politique étrangére, Sept.1980; de Ia Serre, “A Ia recherche 
d'une Ostpolitik" in L'Union européenne: Ouverture a l'Est? PUF, 1994, p. 11 and Delwit, "Historique des relations entre la 
Communauté et les pays de l'Europe Centrale et Orientale" in Un défi pour Ia Communauté européenne: Les bouleversements 
a l'Est et au Centre du Continent; Collection Etudes Européennes, Université de Bruxelles, 1991, p. 7. 
11 Council Decision of 22 June 1988 on the conclusion of the Joint Declaration on the Establishment of official relations between 
the European Economic Community and the Council for Mutual Economic Assistance; O.J. 1988, L 157/34. 
12 In the aftermath of the EEC/COMECON mutual recognition, the European Council in Rhodes in Dec. 1988 underlined its 
determination to strengthen the international role of the EC and to take the necessary actions to go beyond the division of 
Europe. 
13 For an analysis of this agreement, see Shemiatenkov, "Prémisses du partenariat: L’accord de cooperation avec l'URSS" in 
Raux and Korovkine (Eds.), Le Partenariat entre l’Union européenne et la Fédération de Russie (Apogee, 1998), pp. 37-44. 
14 O.J. 1988, L 327. 
15 O.J. 1989, L 339. 
16 For more details, see Maresceau, "The European Union and Central and Eastern Europe” in Demaret et. al., Regionalism and 
Multilateralism after the Uruguay Round (European Interuniversity Press, 1997). 
17 The Presidents of Belarus, Russia and Ukraine, meeting in the outskirts of Minsk on 8 Dec. 1991, acknowledged the end of 
the Soviet Union and signed an agreement establishing a “Commonwealth of Independent States". On 21 Dec. 1991, eleven 
Presidents of the former Soviet Republics met in Alma-Ata to sign the definite text of the Agreement establishing the CIS. The 
three Baltic States (Estonia, Latvia, and Lithuania) did not participate, nor did Georgia, which joined later. The text of the CIS 
Charter can be found in Documents d’actualités internationales, No.9, 1 May 1993, p.171. 
18 Ex-Art. A TEU. 
19 Bull. EC, 12-1991, point 1.4.13. 
20 The Russian Federation, recognized successor of the Soviet Union for international treaties, took over the EC-USSR Trade 
and Cooperation Agreement, see Documents d'Actualité Internationale, No. 7, 1 April, 1992. 
21 See the Communication of the Commission on the Relations between the Community and the Independent States, which 
suggested the replacement of the old TCA by another agreement taking into account the NIS political and economic 
transformation as well as the objectives of the new EU; Bull. EC 1/2-1992, point 1.4.2. 
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Republics (the CEECs) on the one hand and to the former Soviet republics (the NIS) on the other.22 
On the basis of this differentiation, each group of countries was granted a specific kind of technical 
assistance in the form of EC unilateral measures: PHARE23 for the CEECs, and TACIS24 for the NIS. 
This approach was coupled with a specific regime as to their contractual relations with the Community: 
the network of EAs that were being signed with Hungary, Poland and the Czech and Slovak 
Federation was not extended to the NIS. With the latter, the Community concluded PCAs.25 
 
In addition to the distinction between associated countries in Europe and NIS, the EC introduced a 
second level of differentiation among the NIS themselves. The analysis of the provisions of the various 
PCAs clearly shows a distinction between the Agreements with Belarus, Moldova, Russia and Ukraine 
on the one hand, and those signed with Central Asian and Caucasian countries on the other. There is 
a stronger EU commitment vis-a-vis the countries which are potentially neighbours of the future Union 
enlarged to include the CEECs.26 In that respect, the PCAs signed with Belarus, Moldova, Russia and 
Ukraine contain an evolutionary clause, absent from other PCAs, whereby the Parties undertake to 
examine at a later stage the creation of a free trade area between themselves.27 
 
The present contribution does not intend to discuss more extensively the rationale and impact of this 
multilevel differentiation.28 A deliberate choice was made to focus on the most developed Partnerships 
established between the EU and the NIS, i.e. the Partnerships with Russia and Ukraine. 
 
2.2. The PCA: a mixed agreement established in the framework of the Treaty on European 

Union 
 
As stated earlier, the PCA differs from the EA. The latter is an association agreement based on Article 
310 EC (ex 238), establishing a “privileged link” between the associate country and the Community. 
Indeed, it implies the former's ability to “participate, at least to a certain extent to the EC legal 
system".29 This fundamental difference was accentuated in 1993, when the Copenhagen European 
Council transformed the EAs into instruments leading to the CEECs' accession to the Union. 
 
Indeed, the difference might deepen, given the establishment of Stabilization and Association 
Agreements (SAAs) between the Community and "countries from South Eastern Europe".30 The 
objective of such a specific association is to "draw the region closer to the perspective of full 

                                                           
22 The Baltic States were treated as CEECs. See O.J. 1998, L 26 (Latvia); O.J. 1998, L 51 (Lithuania) and O.J. 1998, L 68 
(Estonia). 
23 French acronym for "Pologne-Hongrie, Aide á Ia Restructuration Economique" initially based on Council Regulation 3906/89 
on economic aid to the Republic of Hungary and the Polish People's Republic (O.J. 1989, L 375/11); it then became the EU aid 
programme to Central and Eastern Europe. For more details on assistance to Central and Eastern Europe, see for instance 
Mayhew, Recreating Europe (Cambridge University Press 1998), in particular pp. 132-158. 
24 Initially established in July 1991 to support the economic reforms taking place in the USSR, the Technical Assistance to the 
Commonwealth of lndependent States (TACIS) became an instrument of financial assistance to the various NIS. It aims at 
supporting the economic and political transformation undertaken by these countries, as such it is an instrument supporting the 
partnership as it helps to achieve the objectives of the PCA. See O.J. 1991, L 201/2; O.J. 1993, L 187/1; and O.J. 1996, L 
165/1. On 29 December 1999, the Council adopted the new Tacis Regulation for the period 2000-2006. See also Tacis on the 
Europa server: http://europa.eu.int/comm/dg1a/tacis/index.htm. 
25 About the differentiation, see Maresceau, “Association, Partnership, Pre-accession and Accession" in Maresceau, Enlarging 
the European Union, Longman 1997, pp. 3-22. 
26 See from the same author, "Partnership and Co-operation Agreements between the EU and the New Independent States of 
the Ex-Soviet Union", 3 EFARev. (1998/3). 
27 E.g. the last sentence of Art. 3 PCA with Russia states that "(t)he Parties shall examine together in the year 1998 whether 
circumstances allow the beginning of negotiations on the establishment of a free trade area". 
28 Indeed, this differentiated approach with respect to NIS might be reviewed considering that the EU has recognized Turkey as 
an official candidate for accession. A future enlargement to Turkey would create new NIS neighbourhood for the EU, i.e. 
Georgia, member of the Council of Europe - as Moldova, Russia and Ukraine - and Armenia. 
29 See Case 12/86, Demirel v. City of Schwäbisch Gmünd, [1987] ECR 3719. See in general on developments in the EAs, in this 
Review: Inglis, "The Europe Agreements compared in the light of their pre-accession orientation". 
30 See note 1. 
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integration into EU structures".31 This development introduces a further differentiation in the EU's 
relations with its eastern neighbours that embodies a stronger EU commitment than the PCA, but not 
as strong as the EA. Also, it moves the accession perspective further away from the PCA32 and 
consolidates the latter as an alternative to association-accession, at least as long as the current 
associate CEECs remain outside the EU. 
 
The EC Treaty does not provide for a specific legal basis for agreements such as the PCA. Similarly to 
the TCA, the Partnership agreement is a mixed agreement initially based on Articles 133 and 308 EC 
(ex 113 and 235). It involves both EC exclusive competence (Common Commercial Policy) and 
shared competence between the Community and the Member States (economic cooperation).33 This 
being said, the extent of the respective fields of exclusive and shared competence was affected by the 
ECJ Opinion 1/94 on the Agreement establishing the WTO.34 By limiting the field of the Common 
Commercial Policy, the Court's opinion has limited the extent of the Community's exclusive 
competence in the framework of the PCA. In concrete terms, the EC exclusive competence covers the 
agreements' provisions relating to trade in goods and cross-border supply of services. Concerning 
goods, the PCA anticipates the NIS' accession to WTO35 and provides that trade relations shall be 
regulated according to the main GATT principles.36 Beyond these fields,37 the Community shares 
competence with the Member States on the basis of specific legal grounds, which were 
(controversially) added to the initial legal basis of the PCA.38 

                                                           
31 See "The Stabilization and Association Process for countries of South-Eastern Europe"; COM(99)235. See also the 
Commission report on the feasibility of negotiating a Stabilization and Association Agreement with the former Yugoslav Republic 
of Macedonia, COM(1999)300 and the report of the EP Committee on Foreign Affairs, Human Rights, Common Security and 
Defence Policy on the Commission Recommendation for a Council Decision authorizing the Commission to negotiate a 
Stabilization and Association Agreement with the former Yugoslav Republic of Macedonia, PE 232.458. 
32 It is worth noting that the re-elected Ukrainian President Kuchma has measured the Impact of such a development by 
underlining in his inaugural speech that the Ukraine is a "part of Central, Southern and Southern-Eastern Europe all at once", 
see Euro-east No.83, Dec. 1999, p. 42. Indeed, the Ukrainian Foreign Minister has argued for Ukraine to be admitted to the 
reconstruction process in South-Eastern Europe. At present Ukraine is only an observer to the Stability Pact for Southeastern 
Europe (European Report, 10 May 2000). Also, leaders of 20 out of 28 Moldova parliamentary and out-of-parliament political 
parties have asked to join the Stability Pact for Southeastern Europe and to sign an Association Agreement (BBC Monitoring 
Service: 12 May 2000). 
33 As the PCA also covers matters relating to the European Coal and Steel Community and European Atomic Energy 
Community, a general reference to the ECSC Treaty, particularly Art. 95, and to Art. 101 EAEC was made in the Council and 
Commission Decisions on the Conclusion of the PCAs. 
34 Opinion 1/94, WTO [1994] ECR I-5267. For comments on the opinion, see for instance: Tridimas and Eeckhout, "The external 
Compétence of the Community and the Case-law of the Court of Jusfice: Principles versus Pragmatism", 14 YEL (1994), 143; 
Simon, "La compétence de la Communauté pour conclure l'accord OMC: l'avis 1/94 de la Cour de Justice", (1994) Europe, 
Chronique 9. 
35 Only the Kyrgyz Republic is a WTO Member [since publication of this article Georgia joined WTO as well (edit. ann.)]. 
36 Among the GATT principles set out in the PCA, “the Parties shall accord to one another the Most-Favored-Nation treatment 
according to Art. I, paragraph 1 of the GATT". Additionally, Art. III (2) GATT introduces the principle of non-discrimination in 
internal taxes, charges or regulations. A reference is made to Art. V (2, 3, 4, 5) GATT to guarantee the freedom of transit, 
regarded as an essential condition of attaining the objectives of the Agreement. Other GATT principles on valuation for custom, 
purposes (Article VII (1, 2, 3, 4a, 4b, 4d, 5)), on the limitation of fees and formalities connected with the importation and 
exportation (Art. VIII), on the marks of origin (Art. IX), on the obligation of publication and of uniform, impartial and reasonable 
administration of trade regulations (Art. X) are applicable mutatis mutandis between the Parties. One should add that the 
derogation to these principles are also inspired by GATT; for an analysis on GATT/WTO provisions in the PCA, see 
Lebullenger, "Un Accord confronté aux régles du GATT et de l'OMC" in Raux and Korovkine, op. cit. supra note 13, p.199. 
37 On the basis of its exclusive competence, the Community has also concluded specific agreements. One may mention the 
Agreement concluded by the Community with the Russian Federation on trade in textile products (O.J. 1998, L 222). An 
Agreement has been concluded in the form of an exchange of letters between the European Community and Ukraine 
establishing a double-checking system without quantitative limits in respect of the export of certain steel products covered by 
the EC and ECSC Treaties from the Ukraine to the Community (O.J. 1997, L 210); the same agreement has been concluded 
with Russia (O.J. 1997, L 300). 
38 In the Council and Commission Decision on the Conclusion of the PCA with Russia the following legal basis is stated: Art. 
44(2) (ex 54(2)), the last sentence of Art. 47(2) (ex 57(2)) and Art. 55(ex 66) for the PCA provisions on services and 
establishment; Art. 57(3) (ex 73c(3)) for the provisions on payments (connected with the movement of goods) and capitals; Art. 
71 (ex 75), Art. 80 (ex 84(2)) for the provisions on transports; Art. 93 (ex 99), and Art. 94 (ex 100) for the provisions on direct 
and indirect taxation, in conjunction with the second sentence of Art. 300 (ex 228(2) and 228(3)) EC, together with Art. 95 ECSC 
and Art. 101 Euratom. See also the Commission Document on the amended proposal for a Council and Commission Decision 
on the conclusion of the PCAs with Belarus, Kazakhstan, Kirghizhstan, Moldova and Ukraine (O.J. 1995, C 127/2). For an 
analysis of this inflation of legal basis, see Flaesch-Mougin, "Quel partenaire européen pour la Fédération de Russie: Union 
européenne, Communauté, Etats membres?" in Raux and Korovkine, op. cit. supra note 13, p.66; Peers, "EC frameworks of 
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From the point of view of EU-NIS relations, such an inflation of legal grounds shows that the PCA 
covers much more than what belongs to the Common Commercial Policy and strengthens the mixed 
character of the agreement. It also underlines the Member States' decisive role not only in elaborating 
and concluding the PCAs as a consequence of Article 308 (ex 235), but also in further developing the 
Partnership. In particular, it implies that the Member States are intimately involved in establishing the 
Community's positions to be defended within the Cooperation Council and the Cooperation Committee 
of the PCA.39 
 
The role of the Member States also stems from the remarkable political dimension given to the PCA. 
First, the Agreement underlines the Parties' "firm" commitment to the full implementation of all 
principles and provisions contained in the Final document of the Conference on Security and 
Cooperation in Europe (CSCE), the Concluding documents of the Madrid and Vienna follow-up 
meetings, the document of the CSCE Bonn Conference on economic cooperation, the Charter of Paris 
for a New Europe and the CSCE Helsinki document 1992, "The Challenges of Change".40 Secondly, 
the Parties commit themselves to promote international peace and security as well as the peaceful 
settlement of disputes and co-operate to this end in the framework of the United Nations and the 
Organization for Security and Cooperation in Europe (OSCE; ex CSCE). Such commitments directly 
correspond to the CFSP objectives enshrined in Article 11 (ex J. 1) TEU. 
 
Moreover, the Preamble of the PCA with Russia underlines the "commitment of the Community and its 
Member States acting in the framework of the European Union by the Treaty on European Union ... to 
strengthening the political and economic freedoms which constitute the very basis of the partnership" 
(emphasis added).41 
 
In other words, not only does the ambit of the PCA go beyond the EC Common Commercial Policy, it 
also goes beyond the Community framework stricto sensu. Although legally based on the EC Treaty, 
the PCA is also influenced by the CFSP principles. The PCA illustrates that the Community's external 
relations will be influenced by, and gives at the same time a concrete dimension to, CFSP principles, 
seemingly in line with the requirement of Article 3(2) (ex C(2)). Hence, from the outset, the concept of 
Partnership, in the context of EU-NIS relations, has been connected with the Union as a whole. It 
constitutes an example of what could be seen as a mixed external action of the EU, with a cross-pillar 
dimension, ensured in particular by the dual nature of the Council of the European Union. 
 
An illustration of this specific feature is the conditionality linked to the Partnership. Article 2 of the PCA 
with Russia states that "respect for the democratic principles and human rights as defined in the 
Helsinki Final Act and the Charter of Paris for the New Europe42 underpins the internal and external 
policies of the Parties and constitute an essential element of partnership and of the Agreement". The 
concept of "essential element" implies that its violation by any of the Parties constitutes a "case of 
material breach of the Agreement"43 and in turn a "case of special urgency" which, in derogation from 

                                                                                                                                                                                     
international relations: Cooperation, Partnership and Association" in Dashwood and Hillion (Eds.), The General law of EC 
external Relations (Sweet and Maxwell, to be published by the end of 2000). 
39 Art. 2(1) of the Decision on the Conclusion of the PCA with Russia indicates that the position to be adopted by the Community 
in the Cooperation Council and the Cooperation Committee shall be "determined by the Council, on a proposal from the 
Commission, or where appropriate by the Commission, in each case in accordance with the relevant provisions of the Treaties 
establishing the European Community the European Coal and Steel Community and the European Atomic Energy Community" 
(emphasis added)", see Council and Commission Decision of 30 Oct.1997 on the conclusion of the PCA with Russia, cited 
supra note 9. See the analysis by Flaesch-Mougin, op. cit. supra note 38, pp. 67-68. 
40 See e.g. the Preamble of the PCA with Russia. 
41 Preamble of the PCA with Russia exclusively (third indent). 
42 Both documents are stated in Art. 11 (ex J.1) TEU. 
43 A Joint Declaration to Art. 107, annexed to the PCA with Russia (the same Declaration exists in the PCA with Ukraine, 
concerning Art. 102) defines "the material breach" by reference to Art. 60(3) of the Vienna Convention on the Law of Treaties 
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the rules attached to the dispute settlement mechanism established by the PCA,44 allows the injured 
Party to suspend unilaterally the implementation of the Agreement.45 The substantive obligations 
covered by the concept of "essential element" are not explicitly stated in the Agreement. A Joint 
Declaration attached to the PCA with Russia indicates that "the reference to the respect for human 
rights, constituting an essential element and to the cases of special urgency, flows from the 
attachments of both Parties to the relevant obligations, arising in particular from the Helsinki Act and 
the Charter of Paris on the New Europe". Hence, the principles to be observed belong to international 
political documents which, by being mentioned in the core of the Agreement, are given a legal value 
by and for the Parties. These documents were established within international political fora where the 
Community did not participate as such; only the Member States did, in their own capacity. Moreover, 
the Joint Declaration mentions that "the Community's policy in the area of human rights [is], in 
conformity with the Council Declaration of May 1992,46 requiring the inclusion of this reference in 
cooperation or association agreements between the Community and OSCE partners" (emphasis 
added). The Community's external relations are in that sense used as a legal tool to give a concrete 
dimension to political principles to which the Member States are committed in their own rights.47 
 
The actual observance of these diverse principles and control of their observance in the context of the 
PCA is highly dependent on the way the two Parties interpret them.48 Indeed, the Joint Declaration 
mentions "Russia's policy in the field of human rights" among the sources of the PCA political 
conditionality. Hence, in order to bring some common understanding of PCA key principles, a 
framework for political dialogue has been established.49 The Agreement provides for consultations at 
the highest level, within the institutional framework it establishes. The Cooperation Council is, in 
principle, in charge of monitoring the implementation of the PCA.50 In particular, it is to handle any 
dispute relating to the application of the agreement.51 It brings together once a year the members of 
the Council of the EU and members of the Commission on the one hand and members of the Partner's 
Government on the other hand. Additionally, the PCA with Russia provides for meetings between the 
President of the Council of the EU and the President of the Commission on one side and the President 
of the Russian Federation on the other side. This formula has become the so-called "EU-Russia 
Summits", the fifth of which took place on 29 May 2000 with the participation of the Secretary-General 
of the Council/High Representative for CFSP, assisting the President of the European Council.52 The 
practice has also developed in relation to Ukraine, although not provided by the PCA.53 Indeed, these 
summits have become a forum where difficult trade disputes and sensitive political issues between the 
parties are raised. All the more so, that the Cooperation Council can only adopt recommendations for 
solving disputes. The role of the Cooperation Council is therefore limited given that recommendations, 

                                                                                                                                                                                     
(1969) as either a repudiation of the Agreement not sanctioned by the general rules of international law or a violation of the 
essential elements of the Agreement. 
44 The PCA dispute settlement mechanism normally requires that before a Party retaliates in response to the other Party's non-
compliance with its obligations, the former must supply the Cooperation Council with all the relevant information required for a 
thorough examination of the situation with a view to seeking a solution acceptable to the Parties (Art. 101 PCA with Russia). For 
an illustration of how the Panties may handle a dispute, see the remarks from the same author on the "Daewoo" trade dispute 
between the EU and Ukraine, "Trade dispute overshadows entry into force of EC agreement", 6 EU Focus (1998). 
45 Art. 61(1) of the Vienna Convention provides that the "material breach" by one Party allows the other Party to terminate the 
Agreement or suspend, partly or wholly its implementation, in observance of the procedure set out in Art. 65 which requires 
three months between the notification and the suspension. The "case of special urgency" allows derogation from the obligations 
set out in Ant. 65 of the Vienna Convention. 
46 Council Declaration of 11 May 1992, Press Release No. 6326/92. 
47 COM(95) 216. 
48 In the case of Ukraine, respect for the principles of market economy by reference to the “Documents of the CSCE Bonn 
Conference" is another "essential element" of the Agreement; see Art. 2 PCA. 
49 Art. 1 PCA with Ukraine, Art. 1 PCA with Russia; also in other PCAs. 
50 See Art. 90 PCA with Russia; Art. 85 PCA with Ukraine. 
51 E.g. Art. 101 PCA with Russia. 
52 See Joint Statement EU-Russia Summit, 29 May 2000, Press Release No.8976/00. 
53 See the Joint Press Release of the first EU-Ukraine Summit, 16 Oct.1998; No. 12113/98. 
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in contrast with decisions adopted by the Association Council established by the Europe Agreements, 
do not have binding effect.54 
 
A Cooperation Committee assists the Cooperation Council in performing its duties. It is composed of 
representatives of the members of the Council of the EU and members of the Commission on the one 
hand and representatives of the Partner's Government on the other, at senior civil servant level. 
 
Sub-committees55 and working parties operating under its aegis and dispossessed of the right to make 
recommendations56 assist the Committee. Finally, the dialogue also involves parliamentarians. The 
Parliamentary Cooperation Committee, consisting of members of the European Parliament on the one 
hand and of members of the Partner's parliamentary body on the other, may require information on the 
Agreement's implementation. It shall be informed of the recommendations adopted by the Cooperation 
Council, which is free to publish them,57 and can itself make recommendations to the latter. 
 
Hence, the political dialogue relies on the PCA multilevel institutional framework. Yet it can also take 
place on other occasions, inter alia with the Union's troika, by mutual agreement. Moreover, the 
Agreement underlines that other procedures and mechanisms for political dialogue shall be set up by 
the parties by establishing appropriate contacts, exchange and consultations.58 The fact that the 
political dialogue takes place within or outside the PCA structures indicates a degree of flexibility of the 
Partnership, indeed necessary considering the limits of the dispute settlement mechanism. Yet, it also 
reflects the dual institutional logic existing within the Union. 
 
At the first meeting of the Cooperation Council with Russia, the Parties acknowledged that 
"implementing the PCA would ensure greater coherence between the various aspects of their 
relations, such as the political dialogue on foreign policy issues of mutual interest; cooperation in the 
fight against crime; trade relations and economic cooperation including the creation of the necessary 
conditions for the future establishment of a free trade area".59 Nonetheless, in the course of their 
proceedings, the Parties "adopted" three documents, among which a "Joint work programme for 1998" 
and "Conclusions on foreign policy subjects".60 The separation of the two documents indicates that 
foreign policy issues, although a matter explicitly covered by the political dialogue established by the 
PCA, do not belong to the PCA work as such. Indeed, the official Press Release of the Cooperation 
Council. mentions that the "Parties" discussed a "Joint PCA Work Programme” while "Ministers" had 
an exchange of views "on foreign policy issues over dinner" (emphasis added).61 Thus the substantive 
distinction is coupled with an institutional division of tasks. The meeting of the Cooperation Council 
offers an occasion for its members to discuss political matters, but outside the room and with another 
mandate and a different loyalty. Such distinction would seem legitimate given the prima facie 

                                                           
54 Art. 101(3) PCA with Russia, Art. 96(3) PCA with Ukraine. 
55 In the case of Ukraine, six sub-committees were created in the framework of the PCA, the most important being the one on 
trade and market access. 
56 See Rules of Procedure of the Cooperation Council and the Cooperation Committee (O.J. 1998, L 187/170 for Russia, O.J. 
1998, L 194/25 for Ukraine). 
57 Art. 11 of the rules of Procedure of the Cooperation Council on Publicity provides in para. 2 that "[e]ach Party may decide to 
publish recommendations of the Cooperation Council in its respective official gazette" (emphasis added). 
58 Art. 8 PCA with Ukraine, Art. 8 PCA with Russia. 
59 Press Release No. O5273/98 of the first Cooperation Council between the EU and the Russian Federation. The first 
Cooperation Council between the EU and Ukraine also underlined that the "PCA would lead to greater coherence between the 
various aspects of the relations between the EU and Ukraine"; see Press Release No.9594/98. 
60 Document "Conclusions on Foreign Policy Subjects by the EU/Russia Cooperation Council on 27 January". 
61 The press releases of the Cooperation Council meetings with Russia and Ukraine respectively mention that "Ministers had an 
exchange of view on Foreign policy issues over dinner" (emphasis added). Dinners and lunches should not be underestimated; 
they may have an institutional impact on the Community! See in that respect the Bangladesh Joined cases C-181/91 & C-
248/91, EP v. Council and Commission, [1993] ECR 3685. 
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compartmentalized structure of the Union. Yet, it does not seem to be systematic, given that the item 
"Justice and Home Affairs" was included in the PCA work programme.62 
 
Therefore, the PCA embodies a variety of procedural formula ratione materiae, following the evolving 
internal institutional arrangements of the EU. The Secretary-General/High Representative for the 
CFSP attended the third meeting of the Cooperation Council with Russia. However, he did not attend 
a later meeting of the Cooperation Council with Ukraine,63 but still participated afterwards in the 
EU/Russia Summit in Moscow on 29 May 2000, assisting the President of the European Council.64 
Such variations show that the new system established by the Amsterdam Treaty is being tested. A 
more systematic presence of the High Representative for the CFSP would embody a further 
institutionalization of the CFSP's influence on the PCA development and further, a growing 
interpenetration of the different EU pillars within the Partnership or depending on one's view, a 
growing CFSP interference with Community work.65 
 
 
3. THE EU PARTNERSHIP WITH RUSSIA AND UKRAINE IN THE LIGHT OF THE AMSTERDAM TREATY 
 
The reform of the TEU introduced the Common Strategy (CS) as a new instrument in the Treaty.66 
Used for the first time in relation to Russia and Ukraine, it represents a potential for strengthening the 
Partnership, provided it develops consistently with the existing instrument, i.e. the PCA. 
 
3.1. The origins of the Common Strategies on Ukraine and Russia: the decisive role of the 

European Council 
 
Contrary to the PCA, the CS has a specific legal basis in the TEU, which presents it as an instrument 
of external policy. Article 13 (ex J.3) TEU included in Title V on CFSP provides that: 
 
“The European Council shall decide on common strategies to be implemented by the Union in areas 
where the Member States have important interests in common" (emphasis added). 
 
The Council of the EU shall recommend the CS to the European Council,67 following the principles and 
general guidelines previously defined by the latter.68 Already before the entry into force of the 
Amsterdam Treaty, the Vienna European Council invited the Council, following the latter’s 
recommendations,69 to prepare CSs on Russia, Ukraine, the Mediterranean region, as well as on the 
Western Balkans, on the understanding that the first CS would be on Russia.70 The recommendations 
made by the Council underlined that the first CSs “should focus on the neighbouring regions of the 
EU. Not least in the context of enlargement and the development of the acquis; it is there that the EU 

                                                           
62 "[On the basis of Art. 84 PCA] both sides will seek to give new impetus to cooperation in tackling organized crime including 
drug trafficking and illegal activities in the sphere of economics. They will explore in particular the possibilities for enhancing 
practical law enforcement cooperation", point 17 of "Joint PCA work programme for 1998", Annex 1 to the Press Release of the 
first Cooperation Council between the EU and the Russian Federation, op. cit. Indeed the Press Release states that the 
"Cooperation Council welcomed the commitment of the Parties to step up their fight against organized crime in its various 
manifestations" (emphasis added). 
63 see Press Release No. 8741/00 following the third meeting of the Cooperation Council on 23 May 2000. 
64 See the Joint Statement following the Russia - EU Summit, Press Release No. 8976/00. 
65 This development might not necessarily be appreciated on the side of the Commission, particularly of the Commissioner in 
charge of external relations. See in general, on delimitation of EU and EC external competencies, in this Review, Wessel, "The 
inside looking out: Consistency and delimitation in EU external relations". 
66 For a deeper analysis of this new instrument, see Dashwood, "External relations provisions of the Amsterdam Treaty", 35 
CML Rev. (1998), 1019-1045; and des Nerviens, Les relations extérteures", 33 RTDE (1997), 801-812. 
67 Art. 13(3.1)TEU. 
68 Art. 13(1) TEU. 
69 Document submitted to the Vienna European Council, 11-12 Dec.1998, Press Release No. 13643/98. 
70 See point 74, Conclusions of the Presidency, Vienna European Council, 11-12 Dec. 1998, Bull. EU 12/98 p. 8. 
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has the greatest long term common interests and the greatest need for coherence and 
effectiveness".71 
 
Although there is no EU obligation to discuss the CS with its addressee, it was nonetheless presented 
to Russian officials during the second EU-Russia Summit on 18 February 1999.72 The draft CS was 
then introduced in the agenda of the General Affairs Council meeting on 17 May 1999 for approbation, 
after consensus had finally emerged at the level of both the Committee of the Permanent 
Representatives (COREPER) and the Political Committee.73 The same day, the EU briefed Russian 
authorities on the CS within the Cooperation Council, i.e. within the institutional framework established 
by the PCA.74 The European Council meeting in Cologne eventually endorsed the CS on Russia in 
June 1999.75 The CS on Ukraine was adopted at the Helsinki European Council in December 1999.76 
 
Besides the Council and the European Council, the European Commission is entitled by the TEU to be 
"fully associated" with the work carried out in the CFSP. The Commission prepared, already before 
Amsterdam, the draft of a "Common Position on European Union – Russia relations" included in a 
Communication "on the future relations between the European Union and Russia".77 Another 
Communication containing the draft of "an Action Plan for Ukraine" was also presented to the 
Council.78 The CSs with Russia and Ukraine clearly recall that the Commission shall be "fully 
associated"79 in accordance with Articles 18 and 27 TEU.80 Thus the Commission is potentially 
involved both in the definition and the implementation of the CS.81 Moreover, the European 
Commission participates in the adoption of the CS given that, on the basis of Article 4(2) (ex D(2)) 
TEU, its President is a Member of the European Council. This element has been seen as a veto power 
given to the Commission in the adoption of CSs,82 although it seems unlikely that the Commission 
would go against a consensus reached by the Member States. In any case it provides the Commission 
with a tool to make its views considered. 
 
The European Parliament (EP) may equally make recommendations to the Council and it shall also be 
consulted by the Presidency of the Union on the main aspects and the basic choices of the CFSP and 
in principle its views shall be duly taken into consideration.83 In the context of EU-NIS relations, the EP 
has adopted several resolutions,84 one of which preceded the adoption by the European Council of the 
CS on Russia. Indeed, the EP does not participate in the CS adoption. Complaining about the lack of 
consideration accorded to its work the EP asked, in its recommendation to the Council, to be formally 

                                                           
71 Document submitted to the Vienna European Council, 11-12 Dec. 1998, op. cit. 
72 There was also an "exchange of information" on the CS towards Ukraine and on the Ukraine's strategy of integration with the 
EU at the EU-Ukraine Summit on 23 July 1999; see para. 4 of the Joint Press Communiqué, No. 10391/99. 
73 Europe No. 7465, 15 May 1999, p. 8. 
74 See Press Release 99/152 of the second meeting of the Cooperation Council between the EU and Russia. Brussels, 17 May 
1999. 
75 See point 78, Presidency Conclusions, Cologne European Council, 3-4 June 1999; Bull. EU 6/99; p. 7. 
76 See point 56, Presidency Conclusions, Helsinki European Council, 10-11 Dec.1999; Bull. EU 12/99; p. 7. 
77 COM(95)223. 
78 COM(96)593. 
79 See Part on "Instruments and Means" in the two CSs. 
80 Art. 18(4) TEU indicates that the Commission is "fully associated in the tasks referred to in paragraphs 1 and 2", that is inter 
alia implementation of decisions taken under the CFSP. Art. 27 TEU provides that the Commission is "fully associated with the 
work carried out in the common foreign and security policy field". 
81 Art. 22 (ex J.12) TEU. 
82 See Dashwood, op. cit. supra note 66, 1031. 
83 Art. 21 (ex J.11) TEU. 
84 See e.g. Report of 12 Feb. 1998 on the Commission Communication "The future of relations between the European Union 
and Russia" and the Action Plan "The European Union and Russia – the future relationship" (A4-0060/98); Report of 11 Feb. 
1998 on the Communication from the Commission to the Council on an Action Plan for Ukraine (A4-0059/98); Report of 19 Feb. 
1999 on the Commission Communication "Towards a European Union strategy for relations with the Independent States of 
Central Asia" (A4-0069/99); Report of 13 Sept. 1996 on the Commission Communication "Towards a European Union strategy 
for relations with the Transcaucasian Republics" (A4-0279196). 
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consulted on CSs, arguing that they constitute "a basic choice of the CFSP".85 It also called for such 
consultation on CSs to be made "the subject of an inter-institutional agreement which spells out the 
respective responsibilities and commitment of Parliament, the Commission and the Council (in 
particular of its Presidency and High Representative for the CFSP)".86 
 
Both CSs were adopted for an initial duration of four years with the possibility of being prolonged, 
reviewed and if necessary adapted by the European Council, on the recommendation of the Council. 
As provided by the TEU under Title V, the tandem European Council – Council, representing the 
Member States, has had a major role in elaborating the CS on Russia and Ukraine. It also keeps 
discretion on their further development. 
 
3.2.The objective of the Common Strategies on Russia and Ukraine: strengthening the 

Partnership 
 
The CSs on Russia and Ukraine are conceived by the EU as means to strengthen the "strategic 
partnership" with both partners.87 They are based on the EU's "strategic goals" with respect to each of 
the two countries and determined by its "vision of the partnership". 
 
In the case of Russia, the EU wants a "stable, open and pluralistic democracy in Russia, governed by 
the rule of law and underpinning a prosperous market economy benefiting alike all the people of 
Russia and of the EU"; in addition, the EU wishes "to maintain European stability promoting global 
security and responding to the common challenges of the continent through intensified cooperation 
with Russia". As for Ukraine,88 the Union wants "to contribute to the emergence of a stable, open and 
pluralistic democracy, governed by the rule of law and underpinning a stable functioning market 
economy which will benefit all the people of Ukraine; to cooperate with Ukraine in the maintenance of 
stability and security in Europe and the wider world, also in finding effective responses to common 
challenges facing the continent" and finally "to increase economic political and cultural cooperation 
with Ukraine as well as cooperation in the field of justice and home affairs”.89 
 
Just as important as the "vision of the partnership" is the idea that the CS represents a single 
framework designed to foster the co-ordination of all policies and instruments elaborated by the 
Community and the Member States with respect to Russia and Ukraine. The aim of the exercise is to 
give full effectiveness to the Partnership. The CS on Ukraine states that "the EU and its Member 
States will develop the coordination, coherence and complementarity of all aspects of their policy 
towards Ukraine. The Union, the Community and its Member States will also work together with and 
within regional and other organizations and with like-minded partners to meet the objectives set out in 
the PCA and in this Common Strategy".90 
 
In order to give a concrete dimension to the "strategic goals", the CSs provide for priority areas 
generating "specific initiatives" on which the EU and its Member States shall focus. Although not 

                                                           
85 The EP claims that "the provisions of Art. J.11 (new Art. 21 TEU), already in the Maastricht Treaty, have never been applied, 
despite repeated calls by Parliament, notably during the annual debate on the CFSP" (emphasis added). See Report containing 
a proposal for a European Parliament recommendation to the Council on the common strategy towards the Russian Federation 
(A4-0219/99). 
86 Ibid. 
87 See para 4 of Part I ("Vision of the EU for its Partnership with Russia") in the CS on Russia and para 7 of Part I ("Vision of the 
EU for its Partnership with Ukraine") in the CS on Ukraine; see also point 78, Presidency Conclusions, Cologne European 
Council, 3-4 June 1999, op. cit. 
88 See "Dossier" on Ukraine Common Strategy, Euro-east, No. 79, July 1999. 
89 In contrast to the final text, the draft of the CS on Ukraine stated exactly the same “strategic goals" as the one set out in the 
CS on Russia. 
90 Para. 8 of Part I of the CS on Ukraine. Part I of the CS on Russia contains the same provisions except that it refers only to the 
objectives of the CS but not to "the objectives of the PCA”. 
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necessarily dealt with in similar terms in the CS and in the PCA, some fields of cooperation are dealt 
with by both instruments,91 raising the question of how the risks of duplication will be avoided. Solving 
this issue is actually the guarantee that the CS brings an added value to the Partnership, originally 
established on the basis of the PCA. 
 
One way to avoid duplication is to grant the CS precedence over other EU measures. Although 
recognizing that "the core of the relationship between the Union and Russia remains the PCA”92 and 
that “the legal basis of the relationship between the EU and Ukraine is the PCA",93 both CSs call on 
the Council, the Commission and the Member States to review, according to their powers and 
capacities, existing actions programmes, instruments and policies to ensure their consistency with the 
CS.94 They shall also make full and appropriate use of existing instruments and means, in particular 
the PCA, to implement the CS.95 
 
Therefore, by adopting a CS, the European Council mobilizes all existing and future EU instruments, 
in a very wide sense, and institutions to achieve the objectives set out in the Strategy. Hence the CS 
becomes a vehicle for consistency of the EU's overall policy vis-a-vis Russia and Ukraine, but it is so 
by being conceived as hierarchically superior to any other instruments adopted by the EU. Indeed, 
according to the wording of the CS, the PCA becomes an instrument that shall give effect to the CS. 
Once again, Community measures are used to give concrete dimension to common political 
commitments of the Member States, meeting here within the European Council. 
 
According to the TEU, the CSs shall set out their objectives, duration and means to be made available 
by the Union and the Member States.96 Thus, the CS establishes a framework on the basis of which 
additional measures shall be adopted. A brief analysis of such implementation measures may indicate 
to what extent the CS actually strengthens the Partnership. 
 
3.3. Implementation of the Common Strategy: testing the consistency of the partnership with 

Russia 
 
The CS is “implemented by the Union" in accordance with Article 13 TEU. The Treaty adds that the 
Council takes the decisions necessary for implementing the CS,97 through instruments such as joint 
actions and common positions.98  
 
The provisions of the CSs on Russia and Ukraine respectively state that they shall be implemented in 
accordance with the applicable procedures of the Treaties. A Declaration of the European Council 
attached to both CSs clarifies the procedural aspects of the implementation.99 It underlines that the 
Council acts by qualified majority when adopting joint actions, common positions or any other 
decisions within the scope of Title V of the TEU, on the basis of the CS. However, "acts adopted 
outside the scope of Title V of the TEU shall continue to be adopted according to the appropriate 
decision-making procedures provided by the relevant provisions of the Treaties, including the Treaty 
                                                           
91 In the case of Ukraine, "Cooperation in the field of Environment, Energy and nuclear safety” are covered by both the PCA 
(Arts. 61, 62, 63) and CS (Part III, "Specific Initiatives"). 
92 Para. 5, Part I of the CS on Russia. 
93 Para. 7, Part I of the CS on Ukraine. 
94 See point 41 in “Instruments and Means" of the CS on Ukraine; point 2 of "Instruments and Means" in the CS on Russia. 
Moreover, the CS on Ukraine requires the positions taken by the Community and its Member States in all relevant fora to 
conform to the CS. see point 8 of Part I of the CS on Ukraine. In that sense, the CS on Ukraine goes further than the CS on 
Russia which obliges only the Member States to conform their positions to the CS in all relevant fora, not the Community; see 
para 5 of Part I. 
95 Ibid. 
96 Art. 13(2) TEU. 
97 Art. 13(3) TEU. 
98 Art. 23(2) TEU. 
99 "European Council Declaration on the Common Strategy on Russia" and "European Council Declaration on the Common 
Strategy on Ukraine". See notes 5 and 6 supra. 
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establishing the European Community and Title VI of the Treaty on European Union" (emphasis 
added).100 
 
Therefore, although established on the basis of Title V as a CFSP measure, the CS is implemented 
through instruments other than those available in the framework of CFSP. The EC Treaty and Title VI 
on police and judicial cooperation in criminal matters can be used to give effect to the CS, in 
accordance with their respective procedural requirements. In that sense, the CS strengthens the 
"cross-pillar" dimension101 of the Partnership but, by formally introducing the different pillars' 
procedural frameworks in its development.102 Through the CS, the EU, as described in Article 1(3) (ex 
A) TEU, emerges as the Partner of Russia and Ukraine. Two measures, falling in principle under the 
scope of the two "inter-governmental" pillars, have been taken to implement the CS on Russia.103 
 
The first measure is a Council Joint Action (JA) adopted in December 1999, establishing an EU 
cooperation programme for non-proliferation and disarmament in the Russian Federation.104 It is 
grounded on Article 14 (ex J.4) TEU which is the legal basis for the adoption of Joint Actions, and 
Article 23(2) (ex J.13) TEU allowing the use of qualified majority voting within the Council when 
adopting Joint Actions on the basis of a CS.105 The JA also clearly states in its Preamble that it derives 
from the CS on Russia. The Programme it establishes aims at supporting Russia in its efforts towards 
arms control and disarmament, in line with the "strategic goals" and the "specific initiatives" included in 
the CS. In addition, the Preamble states that the JA also corresponds to the objectives of the PCA, as 
it promotes "inter alia an increasing convergence of Parties' positions on international issues of mutual 
concern thus increasing security and stability". 
 
The combination of such references tends to indicate the Council's will to ensure coherence in the 
EU's policy in the framework of the Partnership with Russia. Indeed, the Preamble stresses that the 
activities covered by the programme would take place in parallel with activities carried out by the EC 
and the Member States, implying co-ordination to the greatest extent possible to avoid unnecessary 
duplication. Furthermore, the provisions of the JA underline that the latter is subject to bilateral 
consultations with Russia and other partners within the framework of existing political meetings, i.e. 
within the institutional framework established by the PCA. It also recalls the Council and Commission's 
general obligation to ensure co-ordination between the programme, Community assistance and the 
bilateral assistance provided by the Member States. Overall, the JA tends to show that the 
implementation of the CS is done in co-ordination with existing frameworks in order not to impede the 
Partnership. 
 
The EU Action Plan (AP) on Common Action for the Russian Federation on combating organized 
crime adopted by the Council106 is the second measure taken "in fulfilment of the EU Common 
Strategy on Russia as adopted by the European Council in Cologne". The specificity of the AP is that 
in principle, it touches upon all three pillars of the Union and therefore should embody a high level of 

                                                           
100 See para. 2 of the Declaration, op. cit. 
101 The Finnish Presidency's Progress Report on the Implementation of the Common Strategy of the EU on Russia and the 
Presidency Work Plan, submitted to the Helsinki European Council, clearly recognized the "cross-pillar" feature of the CS; see 
Press Release No. 13860/99. 
102 In its Report on the CS towards the Russian Federation, the EP considers that "the purpose of the common strategy should 
be both to add value to the existing partnership and to ensure the coherence and consistency of the EU's relationship with the 
Russian Federation, both within and between each of the pillars of the EU's activities ("cross-pillar approach") (emphasis 
added)"; Report cited supra note 85. 
103 No implementing measure has been adopted so far with respect to Ukraine. 
104 Council Joint Action 1999/878/CFSP of 17 Dec. 1999 establishing an EU cooperation programme for non-proliferation and 
disarmament in the Russian Federation. O.J. 1999, L 331/11. 
105 Art. 23 TEU provides that, by derogation from the rule applying in the field of CFSP, namely decisions being taken by 
unanimity at the Council, "the Council shall act by qualified majority when adopting joint actions, common positions or taking any 
other decision on the basis of a Common strategy". 
106 O.J. 2000, C 106/5. 
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co-ordination. It is a measure implementing the CS on Russia adopted on the basis of Title V 
(CFSP),107 it concerns criminal matters referred to in Article 29 TEU (Title VI, on Police and Judicial 
Cooperation in Criminal Matters)108 but also covers issues such as money laundering dealt with in the 
EC framework. This EC legislation has been adopted initially on the basis of Article 47(2) (ex 57(2)) 
EC, included in the chapter on free movement of persons, services and capital and Article 95 (ex 
100a) EC, thus dealing with the internal market.109 
 
The AP deals with a subject covered by the fields of cooperation included in the PCA, particularly 
between the EU and Russia. Although the Agreement with Russia does not explicitly mention the 
concept of "organized crime", it does contain provisions on the prevention of illegal activities (Title 
VIII), drug trafficking (Art. 82) and money laundering (Art. 81) which are also items covered by the 
judicial cooperation in criminal matters mentioned in Article 29(2) (ex K.1) TEU and as stated above, 
also by the CS. Moreover, the field of Justice and Home Affairs was included from the outset in the 
PCA work programme approved by the Parties.110 
 
Indeed, the AP mentions the PCA. Its Preamble "takes into account" the fact that it "entered into 
force".111 It also recalls the PCA's "reference" to cooperation against illegal activities including money 
laundering and drug trafficking and acknowledges the "work on organized crime undertaken by the 
relevant sub-committee established under the PCA”.112 
 
This being said, the AP is not an instrument promoting such a cooperation on the basis of the PCA. It 
clearly provides for a cooperation based on the third pillar of the TEU as defined in the Amsterdam 
Treaty and following the commitment of the Cologne European Council to set a durable and effective 
cooperation with Russia in the area of Justice and Home Affairs.113 Moreover, the AP is also 
conceived as an EU external action participating in the establishment of an area of freedom, security 
and justice in the EU.114 Finally, the General Principles (Part III) of the Plan mention that "account 
should be taken of related work already pursued by individual Member States or carried out in other 
international forums and of the possible need for coordination in that regard" (emphasis added). 
 
Therefore, the AP introduces a new development in the EU-Russia relations by establishing a specific 
framework for cooperation in a given field of Justice and Home Affairs. It does so by disconnecting the 
field from the PCA. In concrete terms, Part D of the AP dealing with the "implementation of the Action 
Plan" states the EU's will to "urgently consider the question of developing an agreement under Article 

                                                           
107 Point 4 of the "Areas of Action" in the CS on Russia provides that the EU will cooperate with Russia in inter alia, fight against 
organized crime, money laundering and illicit traffic in human beings. Moreover, the "Specific Initiatives" include provisions on 
fight against organized crime whereby the Union is "proposing to set up a plan focused on common action with Russia to fight 
against organized crime, including actions to fight corruption, money laundering, trafficking in drugs, human beings and illegal 
immigration". 
108 Art. 29(2) (ex K.1(2)) TEU states that the objective linked to the police and judicial cooperation in criminal matters shall be 
achieved by "preventing and combating crime, organized or otherwise, in particular terrorism, trafficking in persons and offences 
against children, illicit drug trafficking and illicit arms trafficking, corruption and fraud". 
109 Council Directive 91/308/EEC of 10 June 1991 on prevention of the use of the financial system for the purpose of money 
laundering; O.J. 1991, L 166/77. A new proposal has been prepared by the Commission for a EP and Council Directive 
amending Council Directive 91/308/EEC; see COM(1999)352. 
110 See supra. 
111 See fifth indent, Preamble of the AP. 
112 The Presidency also underlines that concerning cooperation injustice and Home Affairs, the "PCA Sub-Committee 6 (dealing, 
inter alia, with fight against crime) is a central common institution for dialogue in this area". See Presidency's Progress Report 
on the Implementation of the Common Strategy of the European Union on Russia and the Presidency's Work Plan; Press 
Release No. 13860/99. 
113 Before any reference to the PCA, the Preamble of the AP refers to the Common Strategy on Russia endorsed by the 1999 
Cologne European Council and to Russia's "Medium-term strategy for development of relations between the Russian Federation 
and the EU (2000 to 2010)”, then to the Union's Action Plan on organized crime approved by the Amsterdam European Council 
in 1997 and to the EU drug strategy (2000-2004) endorsed by the Helsinki European Council in 1999. 
114 The AP refers to para 56 of the Conclusions of the Tampere European Council, requiring “all competencies and instruments, 
particularly external relations to be used in an integrated and consistent way to build an area of freedom, security and justice" 
(emphasis added). 
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38 TEU with the Russian Federation for the purpose of implementing this Action Plan".115 Article 38 
TEU, which is the only reference the AP makes to the TEU and more precisely to Title VI, provides for 
the possibility to conclude "agreements" of the EU, with one or more States or international 
organizations in the framework of Title VI, by reference to the new procedure set out in Article 24 (Title 
V) TEU. This Article allows the Council, acting unanimously, to ask the Presidency, assisted by the 
Commission as appropriate, to open negotiations with a third State or international organization. The 
Presidency recommends the negotiated agreement to the Council who can conclude it, acting 
unanimously. Such a procedure is heavy and the outcome rather unpredictable given that in order to 
conclude such an "EU international agreement" with Russia, a double unanimity is required within the 
Council. Thus, one of the side-effects of the European Council Declaration attached to the two CSs, is 
in fact to reintroduce unanimity for implementing the CS, whose essential feature was to allow 
qualified majority in the field of CFSP. This might hinder development of a "more effective cooperation 
between the EU and Russia", which was the main objective of the AP. Concrete cooperation might 
eventually be the same lengthy exercise as the development of the PCA.116 
 
The complex implementation procedure introduced by the AP clearly illustrates that following the 
Amsterdam Treaty and as a result of the CS, the EU plural structure and logic penetrate the EU's 
relation with Russia.117 Although such a development might create a new momentum for strengthening 
the Partnership, it might well be limited in scope and effect if the various procedural frameworks 
involved, work too independently from one another. Duplication and risks of contradiction might 
appear in the EU's position vis-a-vis its Partner.118 In that regard, the TEU insists on the Commission 
and Council's responsibility to ensure the consistency of the Union's "external activities as a whole".119 
Indeed, the Treaty of Amsterdam introduced an obligation for the two institutions to co-operate to this 
end. However it might turn out to be a difficult exercise considering the different logic on the basis of 
which each of the two institutions work. Moreover, the Treaty is itself equivocal. The provisions 
concerning the CS only refer to the Council for ensuring "unity, consistency and effectiveness of action 
by the Union".120 Indeed, the Council's report that was submitted to the Vienna European Council is 
informative on the Council's role.121 It explicitly states that the General Affairs Council will be 
responsible for ensuring coherence in the Common Strategies on all aspects of the EU external 
relations, by making full use of all means and instruments available to the EU. 
 
                                                           
115 The overall approach follows the "Action Plan of the Council and the Commission on how best to implement the provisions of 
the Treaty of Amsterdam on an area of freedom, security and justice" adopted by the Justice and Home Affairs Council of 3 
Dec.1998. Part E of the Plan's introductory part states that "the advances introduced by the Amsterdam Treaty will also enhance 
the Union's role as a player and partner on the international stage...., this external aspect of the Union's action can be expected 
to take on a new and more demanding dimension. Full use will need to be made of new instruments available under the 
Treaty.... In those subjects which remain in Title VI of the TEU, the Union can also make use of the possibility for the Council to 
conclude international agreements in matters relating to Title VI of the Treaty, as well as for the Presidency, assisted by the 
General Secretariat of the Council and in full association with the Commission, to represent the Union in these areas"; O.J, 
1999, C 19. 
116 The development of the co-operation covered by the PCA is a complex venture given the lack of binding effect attached to 
the recommendations of the Cooperation Council. Any further measure to develop the PCA implies the negotiation, the 
conclusion and the ratification of an additional agreement between the Parties in accordance with their respective procedures. 
Art. 3 of the PCA with Russia provides that: "The Parties undertake to consider development of the relevant titles of this 
Agreement.... The Cooperation Council may make recommendations on such developments.... Such development shall only be 
put into effect by virtue of an Agreement between the panties in accordance with their respective procedures". 
117 In a speech given on 29 May 2000 at Maly Manege in Moscow, Prodi, President of the Commission, explained why the CS 
had been adopted: "It was essential to bring our partnership into line with the new emerging dimensions of the EU – the 
introduction of the Euro and the significant headway made in the fields of Justice and Home Affairs and of our Common Foreign 
and Security Policy. Russia was the obvious choice for our very first Common Strategy, which is a new foreign policy tool under 
the Amsterdam Treaty"; see europa.eu.int/comm/external_relations/russia/summit…/prodi_speech_29_05_00.htm. 
118 E.g., the provisions on the establishment of a free trade area with Ukraine are different in the PCA and in the CS. The former 
provides in Art. 3 that the Parties "shall examine together in the year 1998 whether circumstances allow the beginning of 
negotiations on the establishment of a free trade area". The latter provides that the Union will examine the circumstances, which 
might, in addition to the WTO accession, allow for the future establishment of an EU-Ukraine free trade area. 
119 Art. 3 (ex C) TEU. 
120 Art. 13(3) TEU, last indent. 
121 Document submitted to the Vienna European Council, 11-12 Dec. 1998, Press release No. 13643/98. 
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Hence, at the internal level, tensions could also arise between institutions, in particular with respect to 
the choice of legal basis for adopting acts supposed to implement the CS.122 The Council Report on 
Common Strategy,123 insists on the respect of the decision-making procedures foreseen by the 
Treaties and on the observance of Article 47 (ex M) TEU. In other words, the establishment of the CS 
shall respect the respective powers of the institutions and make sure that the CS does not affect the 
Treaties establishing the European Communities and subsequent Treaties and Acts modifying or 
supplementing them. This reference is of great interest as it means that judicial procedures are 
possible. Article 46 (ex L) TEU recognizes the ECJ's jurisdiction to guarantee the due observance of 
Article 47 TEU. Indeed, in a decision of 12 May 1998, the ECJ recognized its jurisdiction to review the 
content of an Act adopted by the Council of the basis of Title VI in the light of former Article 100c of the 
EC Treaty “in order to ascertain whether the Act affects the powers of the Community under that 
provision and to annul the act if it appears that it should have been based on Article 100c of the EC 
Treaty".124 The question is whether the Court would adopt the same reasoning if a conflict of legal 
basis arose involving a CFSP measure implementing the CS which affected the powers of the 
Community. 
 
4. CONCLUDING REMARKS 
 
From the outset the Partnership between the EU and the NIS has had a cross-pillar dimension. The 
PCA, on which it has developed, allowed through its mixed nature an interpenetration of the different 
EU pillars within a single institutional framework established by the Agreement. 
 
This feature has now been modified by the Amsterdam Treaty and particularly through the CSs on 
Ukraine and Russia. Following the adoption of the latter, the various aspects of the increasingly 
multifaceted Partnership have referred to the different legal frameworks and procedures covered by 
the TEU. Although the CS states that the PCA remains the core of the relationship, some fields of 
cooperation covered by the PCA might be dealt with outside the latter's framework. In other words, the 
CS introduces the co-existence of different pillars within the Partnership, corresponding to the pillar 
structure of the Treaty. This new development may challenge the consistency of the whole formula. 
 
Paradoxically, it was in the name of ensuring the coherence of the Partnership that the European 
Council adopted the CSs. By setting up a framework whereby the activities of the various institutions 
are determined, it has become a crucial actor in EU-NIS relations. Moreover, the enhanced role of the 
European Council in deciding on CSs also affects the institutional functioning of the Community and 
the Union as a whole. In particular, it may generate the development of a hierarchy of acts in the 
Union's external policy. Whether this is a firm base for the construction of the future Europe is another 
debate. 

                                                           
122 As mentioned earlier, the EP called for the “consultation of the European Parliament on CSs to be made the subject of an 
interinstitutional agreement which [would] spell out the respective responsibilities and commitments of Parliament, the 
Commission and the Council (and in particular of its Presidency and High Representative for the CFSP), so that the CS 
constitutes an instrument which is both democratic and effective"; op. cit. supra note 85, p. 5. See also Wessel, op. cit. supra 
note 65. 
123 Op. cit. 
124 See Case C-170/96, Commission v. Council, [1998] ECR 1-2763; annotation by Simon, Europe, 220, July 1998, 6-7. 
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LUSTRATION IN EAST EUROPEAN AND POST-COMMUNIST COUNTRIES 
AND PROSPECTS OF ITS INTRODUCTION IN GEORGIA! 

 
 
1. INTRODUCTION 
 
After the collapse of the Socialist Block and Communist ideals at the end of 80-s, the key issue for 
former communist countries has been how to deal with people who served the old regime as senior 
officials and leaders of the system, bureaucrats who executed the old policies and, members or 
collaborators of the police, military and secret service 
 
The legal redress of such kind of problems has ranged from national and international persecution, to 
governmental commissions of Inquiry and Truth Commission, to the implementation of such specific 
legislations as lustration and compensation legislation, and amnesty legislation. The paper examines 
the lustration practices followed in post-communist countries and also established approaches of the 
countries (mainly in Post-Soviet Republics), where lustration mechanisms have not been used.  
 
The paper does not answer the question as to whether lustration is the best solution to deal with the 
past. I argue that in each country the usage of such mechanism depends much on the specific 
conditions, and should be used very carefully, with the purpose of the protection of democratic 
developments, public order, and national security of the country. 
 
Chapter two presents the essence, main features, advantages, and disadvantages of lustration 
mechanism. To produce a fuller set of the issues of lustration, Chapter three looks at case studies of 
different post-Communist countries. The special attention is paid to the case of Czech lustration, which 
is considered to be a model for the implementation of lustration In Chapter four Georgian example as 
one of the post-Soviet countries is discussed where there some possibilities of the implementation of 
lustration mechanisms still remain. 
 
 
2. MECHANISMS OF LUSTRATION 
 
If a country decides to be engaged in transitional justice, then it should decide which of the forms to 
choose. The most obvious possibility is the criminal prosecution. But it has problems: questions of 
proof, statute of limitation, vengeance etc. Some governments abandoned certain prosecutions 
because the accused were either too old or too sick to stand trial. It must be decided whether acts 
committed by the collaborators of the regime can be considered as wrongdoings even when they were 
considered as legal under then existing legal and political order.1 When such actions can be 
considered as violations of the then existing legislation, these persons later are protected by the 
statute of limitations. The desire to use criminal sanctions against the people who served the old 

                                                           
* George Papuashvili is Director of Rule of Law Program of the Open Society-Georgia Foundation. 
! The article is based on the paper prepared by the author while as a E. Muskie fellow he was pursuing LL.M. degree in 
American University, Washington. 
1 J. Elster, Coming to Terms with the Past, European Journal of Sociology, 1998, p. 14. 
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regime, may be contrary to the legal principles of ex post facto and nulla poena lege, barring the 
prosecution for the acts committed when they were not criminal.2 
 
The Czech republic passed a special Law that provided that the "period of time from 25 February 1948 
until 29 December 1989 shall not counted as part of the limitation period for criminal acts if, due to 
political reasons incompatible with the basic principles of the legal order of a democratic State, [a 
person] was not finally and validly convicted or the charges [against him] were dismissed". The 
Hungarian Parliament also passed the similar law in 1991. However, the Constitutional Courts of these 
countries ruled both laws unconstitutional.3 
 
Vast majority of the countries of the Eastern Europe have introduced mechanism of Lustration in 
different forms. Lustration (derived from the Latin lustracio, "purification by sacrifice") is a purging 
process when persons who supported or collaborated with the violent activities of the prior regime, 
may be removed from their positions and barred from positions in public service and public influence.4 
This term with such meaning at the legislative level first was used in the Czech law on Lustration of 
1991. 
 
One could identify the following advantages of lustration mechanism: 
 
- It may provide one of the forms of the justice for the victims of the old regime, simply being a 

statement of the facts of what happened. Some of the former communists’ committed acts 
considered non-criminal under the communist regime although harming the innocent people. 
These people should not be able to retain some portion of the power or gain financial profit. 
Failure to do so may be of great burden "for tiny democracies with a criminal heritage".5 

- The purge and lustration of the old regime representatives may establish public confidence and 
trust in state institutions. Although it may not impact the everyday life of the individual, it does have 
an impact on the everyday life of society as a whole. Public may remain still sceptical to the state 
institutions if the same old nomenklatura would deal with them on behalf of the state.6 

- It is a tool for protecting democracy from threats by the old regime. 
- Former agents, whose identities are not generally known, may be blackmailed by their former 

operators who can use their past for personal favours or for political or other interests. The last 
provision is especially relevant to the cases when Russian security service still controls a big net 
of old KGB agents in other countries. 

- Under communism, many professionals, especially lawyers were considered as part of the party 
nomenklatura, with no training in the principles of market economy or the independent legal 
thinking. Success in monopoly economy was also based on political rather than economic skills. 
Communist managers are not trained and do not know how to compete in a market, they only 
know how to demand protection and subsidies, often using bribes. Also, the successful reforms 
require the replacement of the old elite members that more likely may cause the greatest threat for 
the new democracies7. New generation should take advantage. The pace of changing the old 
bureaucracy was perhaps the fastest way to re-orient the regime towards western values. 

- Non-criminal form of accountability can provide effective measures in response to the transitions. 
For example, the old regime is ready to turn power over to a democracy in exchange of criminal 

                                                           
2 N. Kritz, The Dilemmas of transitional Justice, Transitional Justice, 1995, vol. I, xxii. 
3 J. Elster, Coming to Terms with the Past, European Journal of Sociology, 1998, p. 17. 
4 R. Boed, An Evaluation of the Legality and Efficiency of Lustration as a tool of transitional Justice, Columbia Journal of 
Transitional Law, 1999, p. 358. 
5 R. Pipes, The Need to De-communise the Ex-Communist States, www.intellectualcapital.com/issues/98/0205/icworld1/asp 
(February 5, 1998). 
6 N. Kritz, The Dilemmas of Transitional Justice, Transitional Justice, 1995, vol. I, xxv. 
7 A. Tucker, Paranoids may be persecuted: Post-totalitarian Transitional Justice, working paper, p. 14. 
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impunity. The practice of impunity has become the usual mean securing the end of the conflicts or 
change of the undemocratic regimes. In such cases the victims rights, and consequently the 
principles of justice have become the object of political games. Lustration and other non-criminal 
means may provide way to identify abusers without declaring them criminals - just excluding them 
from public life. 

- Lustration may be useful tool for diminishing political speculation and conflicts of different political 
groups over the possible collaboration with secret service. 

- At the same time, as far as the former security servicemen and party nomenklatura had the real 
access to the west, removing or prohibiting them from the positions that allow them access to the 
financial sources of the country, is a method to prevent massive theft of foreign currency and other 
valuables of the country. 

 
But lustration may have some negative affects too: 
 
- It could be unjust. Normal behaviour standards made people participants in the communist 

regime. Many people just obeyed the law and orders of the communist regime under pressure, or 
because they believed in the communist ideas and perceived it as a duty. Some joined the 
Communist parties because that was the only way to be engaged in their professional activity.8  

- It hurts many relatives and friends of the lustrated people as a personal pain, and their number 
may reach almost half of the population. 

- It may be used for personal scores or for political purposes, taking into consideration that Justice 
is more political in transitional situations than under normal circumstances.9 The role of party 
interests in the shaping of transitional justice is very important. 

- There is a danger of imposing collective responsibility. Even if lustration is used properly and for 
the best reasons, such law punishes people not as individuals but as members of a group. They 
could be purged just being members of the class or group that is now condemned.10 Thus 
lustration may produce a number of cases of individual injustice and cover innocent people. 

- The condition and trustfulness of the files may be under question. Some of them were already 
destroyed. The files do not give very often the whole picture of who were the "collaborators". They 
also may be under-inclusive, when full time and key agents would often not be listed and over-
inclusive, when some of the agents listed in the files were artificially created by the security 
services to fill the quotas.11 In Czechoslovak case, the files were under the guardians of the 
unreformed secret service until June 1990, consequently having chance to "edit" the files at least 
for six months12. In the cases of many post-Soviet republics, the files were moved in Russia before 
the dissolution of the USSR. 

- Many people in the secret service lists signed a paper saying that they would inform for the secret 
police but never gave any harmful information. Many of them were blackmailed into informing. 
Their “crime” in such cases is just not being a "hero". 

- Lustration may eliminate a big portion of the professionals as valuable human recourses. Post-
totalitarian governments are dominated either by the members of the old regime, or by new 
political elites that do not yet have qualified personnel or obedient bureaucracy and police and 
security services to implement it. 

- There may be a problem of procedural fairness and due process implementing the Lustration 
process. 

                                                           
8 H. Schwartz, Lustration in Eastern Europe, working paper, p. 2. 
9 J. Elster, Coming to Terms with the Past, European Journal of Sociology, 1998, p. 10. 
10 H. Schwartz, Lustration in Eastern Europe, working paper, p. 3. 
11 J. Elster, Coming to Terms with the Past, European Journal of Sociology, 1998, p. 24. 
12 A. Tucker, Paranoids may be persecuted: post-totalitarian transitional justice, working paper, p. 8. 
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- Lustration is not the only problem of the society in transition. Society is too concerned with 
economic problems and remains disinterested in the issues of retroactive justice. Lustration is 
sometimes of very low importance in comparison to the problems of the economic building or 
establishing the Constitutional democracy. Therefore, it would be very difficult for the politicians to 
gain much public support imposing such mechanisms. 

- Introducing lustration measures may evoke possible violation of International Law norms. The 
Council of Europe, and especially the International Labour Organization, have thoroughly 
analysed the lustration law of Czech republic and have expressed concern over some of the 
issues, especially concerning the right to the equal protection of the law and the right to work, and 
the procedural issue of the right to a fair hearing, including the right to access to the court. 

 
 
3. CASE STUDIES 
 
This chapter presents case study of the lustration practice in Eastern Europe and Post-Soviet 
Republics, specifically in Germany, Czech Republic, Poland, Hungary, Bulgaria, Lithuania and Russia. 
Most of the Eastern European countries have chosen a non-criminal approach using lustration 
mechanisms, while in post-Soviet republics, excluding Baltic states, there has not been introduced 
such form. 
 
3.1. Germany 
 
After the collapse of the Communist regime, the public representatives started to work to prevent the 
former security service - "Stasi" - files from being destroyed. Civil Committees were formed all over the 
Country to supervise and control collection, storage and elaboration of the files.13 In 1991 the German 
Parliament (already united) adopted the Law “On Stasi-files”. Under the Law, a special commission 
was created responsible for preserving, arranging archives and providing data to public. As this was 
an enormous task the Commission had more than three thousand staff members14. In Germany over 
400,000 people have been able to gain access to their secret police files, over 300,000 are still waiting 
to do so and more than 350,000 have found no files. 
 
The lustration concerned quite wide groups of people - teachers, judges, university faculty teachers 
and others. The law provides that the public and government institutions as well as individuals, may 
request information from files. The private employers also may have access to the files of their 
employees and then they may decide themselves to keep the employee or not. Most of the persons 
identified as informers have kept their position. It is interesting that the vast majority of the judges also 
have experienced lustration tests and have been replaced.15 
 
After opening the files, several very high officials were identified as former agents of Stasi including 
first and last non-Communist Prime Minister of East Germany. Therefore, one may suggest that the 
lustration was quite effective. Of course it was accompanied by negative effects for some personal 
lives, e.g. when one of the prominent dissidents acknowledged with horror that her husband 
collaborated with Statsi, or when one of the members of the parliament, after revelation of his 
collaboration with Stasi, hanged himself. 
 

                                                           
13 J. Gauck, Perspectives of the Federal Commissioner for the Stasi-files, Transitional Justice, 1995, vol. II, p. 603. 
14 J. Gauck, Perspectives of the Federal Commissioner for the Stasi-files, Transitional Justice, 1995, vol. II, p. 606. 
15 H. Schwartz, Lustration in Eastern Europe, working paper, pp. 5-6. 
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3.2. Czech Republic16 
 
The Czech lustration was the most radical in the former Socialist countries. It has served as a model 
for lustration efforts elsewhere in the region. 
 
After the "velvet revolution" all political parties (except the Communists), competing in the first 
Parliamentary elections of June 1990, asked the Ministry of Interior to screen their candidates on 
possible links to the former secret police. The reason parties demanded such a measure was that it 
would be as a defence against accusations of secret police collaboration of their candidates by 
rivals.17 
 
Because the screening was optional, and persons identified as collaborators could continue with their 
candidacy at the discretion of their party, without being publicly identified, the measures were seen as 
ineffective. 
 
At the same time, by 1991, the demand for screening was intensified also by the attempted Moscow 
coup against Gorbachev, which strengthened the fear that leaving former communist officials in public 
offices could jeopardise the reforms in Czechoslovakia. 
 
The Czechoslovak Federal Parliament in 1991 established a special 15-member Parliamentary 
commission to investigate the files of the secret service to find whether any of the members of the 
Parliament or the high officials of the executive branch are former informers. All parties represented in 
the Parliament had at least one representative in the Commission. After the investigation, 14 members 
of the Parliament and 60 high officials were identified as former informers. It should be mentioned that 
according to the election law, they were not required to resign and none of these identified 
parliamentarians resigned by their own free will (although the parliament adopted a resolution calling 
on the accused deputies to step down).18 
 
The Lustration Law was passed on 4th of October 1991. Although it was designed to function for 5 
years, the Parliament extended it until 31st of December 2000, overriding a veto of President Havel. 
 
The positions for which the lustration screening has been required by the law were (Art.1 of the law): 
a) in the state administration of the country; b) officers with the rank of colonel and general in army; c) 
in the security service and intelligence service d) in the office of the president, legislative body, 
government, Constitutional Court, Supreme Court, Presidium of the Academy of Science; e) state 
radio, - television, - press agency; f) heads of the enterprises in which the state is a majority 
shareholder, international trade agency, state airways, state funds, state financial institutions, State 
Bank, at the university level positions of elected academic officers; g) judges, prosecutors, state 
notaries; h) positions entailing the operation of certain business for which a license or a permit is 
required. 
 
It should be noted that the President, Members of the Parliament, and ministers are not required to go 
through the process of lustration. 
 
Persons affiliated with the Communist Regime were classified in three categories: a) former secret 
service agents or their collaborators, or former members of the Communist party who held high 

                                                           
16 Although the law “On Lustration” was adopted by the Czechoslovak legislature, after its dissolution it has been applied just in 
the Czech Republic. That is why for the purposes of the paper we can mention the law as the Czech one.  
17 J. Pehe, Parliament passes controversial Law on vetting Officials, Transitional Justice, vol. II, 1995, pp. 544-545. 
18 J. Pehe, Parliament passes controversial Law on vetting Officials, Transitional Justice, vol. II, 1995, p. 546. 
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positions, members of the People's Militia, former students of the Soviet Union secret police; b) so 
called “conscious collaborators” and c) those who belonged to potential candidates for collaboration. 
 
The c) category was declared unconstitutional by the Constitutional Court in 1992, although other 
parts of the law were ruled as legal by the Court. The Court eliminated category c) on the ground of 
"impossibility of objective decision-making in individual cases" and it was impossible to determine such 
collaboration from the records of the secret police.19 The court also abolished the Commission created 
by the Law, which was examining the petitions on cases involving category c). 
 
It is interesting that the constitutionality of the law and specifically of the existence of category c) was 
raised by the Commission itself. About three thousand people appealed to the Commission and only 
15 of them were found to be collaborators by the Commission. 
 
The original law had a clause on the possibility of waiver. The Ministers of Home Affairs and Defence, 
as well as the Minister for State Security, were allowed to sign waivers to for lustration in "State 
Interest". Later, Supreme Court abolished this right of those ministers.20 
 
The law provides that to serve in any of the mentioned position, a person must certify to his employer 
that he is not in any of the listed categories of former regime collaborators. If a person who already 
holds one of the screened positions and wishes to remain in it fails to certify that he did not collaborate 
with the former regime, his employment contract is terminated. The person may receive a certificate of 
lustration from the Ministry of Interior. 
 
Before the Constitutional Court ruled unconstitutional part of the law on the category c) of conscious 
collaborators, a person receiving a positive certificate from the Ministry of Interior covered by the 
category c) could file petition to the Special Commission to examine whether he was a conscious 
collaborator. The Commission was like the first instance to appeal the inclusion in the list using all the 
evidences. 
 
Art. 18, Par. 2 of the Law provides that a person may appeal the termination of his employment 
because of lustration to a court. It is interesting that this provision simply allows a review of the 
decision to terminate employment, but not the content of the certificate issued by the Ministry of 
Interior. 
 
There were about 316,000 requests for lustration-testing, 15,000 out of which were positive. Most of 
them did not hold the positions covered by the lustration law and kept their jobs; at the same time vast 
majority of them appealed the positive results in court. No statistics is available on how many people 
left their jobs before the screening or how many people have not tried positions listed in the Lustration 
Law because they knew that their names would appear in the secret service records. 
 
Some experts have the opinion that lustration was not successful in the country because:  
 
- While the original draft of the Law proposed by President Havel covered only people, who 

participated in suppressing human rights, the adopted law required lustration for those who were 
members of a "core" body of the Communist regime or those who were included in the records of 
the secret service not considering the circumstances of such membership or inclusion in an 

                                                           
19 R. Boed, An Evaluation of the Legality and Efficiency of Lustration as a Tool of transitional Justice, Columbia Journal of 
Transitional Law, 1999, p. 376. 
20 A. Tucker, Paranoids may be persecuted: Post-totalitarian Transitional Justice, working paper, p. 28. 
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individual case (e.g. those who were forced under threat of death or persecution, while not really 
helping the secret service). 

- Havel himself, although signed the law, was opposing its final version because of its presumption 
of guilt. He argued that "the law was only relevant for the revolutionary phase, and that at the time 
of its adoption when there were normal conditions for rule of law, no trace of collective guilt could 
be permitted.21 

- The method of substantiating the fact of a person's collaboration with the secret service only 
through the review of the secret service records causes problems. These records may identify as 
collaborators people who had refused to collaborate and people whom then secret service had not 
even recruited (i.e. being so called "dead souls"). 

- Lustrated persons simply left public service and went to the much more profitable private 
business. After the mass privatisation at the beginning of the nineties, the Czech party 
nomenklatura has maintained and even strengthened its economic prosperity and hegemony. 
Having the necessary knowledge of the network and also the business information on the property 
and finances of the country, they had the most important advantage to enter and form the new 
business elite.22 They did not much resist the fall of the communism because they realised that 
new system could give them possibility to maintain and strengthen their economic influence and 
positions without confrontation. 

- The law promotes some violations of the norms of the international law. International Labor 
Organization Committee found that the law contains some provisions violating the ILO Convention 
in the rights to work.  

 
The law has been criticised also because of violation of the procedural norms, specifically of the 
Article 14, Par. 1 of the International Charter on Civil and Political Rights. 
 
The Parliamentary Assembly of the Council of Europe made an assessment of the Czech Republic's 
compliance with the commitments it entered into when joining the organisation in 1993 and noted that 
the Lustration Law, kept in force until the year 2000, could in some respects conflict with the 
Convention. The main objections to the Law concern its acceptance of the principle of collective 
responsibility and collective guilt and the fact that it does not sufficiently secure the guarantees 
provided by law and the right to a fair hearing.23 
 
3.3. Poland 
 
Before the adoption of a lustration Law in Poland, there were some attempts of lustration by 
establishing a special Parliamentary Commission, screening the possible collaboration of members of 
the Parliament with the security service. Sixty-four elected officials were identified as such 
collaborators. 
 
In 1990-92, several drafts on Lustration Law were submitted for the discussion in the Parliament, but 
none of them was adopted. The common features of all drafts were the following: (i) the only source of 
information for screening would be the files of security service; (ii). the burden of proof would be on the 
accused and (iii) a commission would be established to review decisions.24 
 

                                                           
21 M. Gibney, Decommunisation: Human Rights Lessons from the Past and Prospects for the Future, Denver Journal of 
International Law and Policy, 126 (Fall, 1994). 
22 A. Tucker, Paranoids may be persecuted: Post-totalitarian Transitional Justice, working paper, p. 36. 
23 See: www.coe.fr/cp/97/537a%2897%29html. 
24 A. Rzeplinski, A lesser Evil? Transitional Justice, vol. I, 1995, p. 484. 
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After years of debate finally the Law on Lustration was adopted after the early Presidential veto was 
overturned by the Sejm (Parliament). On 18 December 1997 President Kwasniewski signed a bill.  
 
The law provides public access to the files of the former secret police and sets up the Institute of 
National Remembrance for its implementation.25 Under the law the Lustration Court was created to 
examine complicity with the secret police. Its task is to identify the declarations of high officials (as well 
as possible candidates) as to whether they served or collaborated with the secret service. The law 
provides that those who have collaborated with the secret police are not barred to take positions in 
civil service, if they declare about the committed collaboration themselves. It is interesting that those 
who give the false information will be banned from public office for ten years and, in addition, can be 
sentenced to up to five years imprisonment for perjury.26 Thus it is upon guilty person or his 
electioneer to support or not to support the person, who collaborated with secret police. 
 
For January 1999, about 100 officials have admitted that they worked for the Communist secret 
service. 
 
3.4. Hungary 
 
The Parliament of Hungary adopted a lustration law in 1994. It imposed the requirement of screening 
approximately 12,000 officials to determine if they had collaborated with former secret service. Those 
officials were the President, members of the Parliament, Ministers, army commanders, chiefs of police 
and security service, state owned newspapers and Television, deans of the state universities, 
managers of state owned enterprises etc.27 Under the law if the person is found to be collaborated 
with security service, he or she should resign in 30 days, otherwise their names would be published 
and they would be dismissed. 
 
There were created two panels consisting of three professional judges in charge of examining the 
secret files of the persons under investigation. The panels are supposed to complete their work until 
30 June 2000. It should be mentioned that the law stipulates to make public aware of the whole list of 
the agents by 2030. 
 
3.5. Bulgaria 
 
In 1990, still a communist dominated Parliament established a commission to identify members of the 
Parliament having collaborated with security service. However, when then Commission recommended 
publicising the names it had found, the parliament rejected. 
 
In 1992, after the non-Communist forces gained a narrow majority in the Parliament, four lustration 
draft laws were submitted. All of them stipulated that the people holding high positions in the 
Communist Party during 1944-1990 were barred to take any public office for five years.28 
Consequently none of these drafts were adopted.  
 
Several laws were adopted dealing somehow with the issues of lustration. One of them was the Law 
on the Temporary Introduction of Additional Requirements for Members of the Executive Bodies of the 
Scientific Organisation and the Higher Certifying Commission ("Panev Law"). The law requires 
                                                           
25 http://polishworld.com/polemb/news/0199/law.htm. 
26 M. Ellis, Accountability for international Crime and serious Violations of fundamental Human Rights: Purging the Past: the 
current State of Lustration Laws in the former communist Bloc, Law and contemporary Problems, 1996, p. 17. 
27 N. Kritz, Editor's Instruction, Transitional Justice, vol. II, 1995, p. 646. 
28 M. Ellis, Accountability for international Crime and serious Violations of fundamental Human Rights: Purging the Past: the 
current State of Lustration Laws in the former communist Bloc, Law and contemporary Problems, 1996, p. 10. 
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screening of all persons holding the positions in the executive bodies of scientific organisations. More 
than 3,000 scientists and university teachers lost their jobs.29 The Constitutional Court with narrow 
majority ruled the Law constitutional. After the coming of the former Communists into the power, in 
1995 the law was practically repealed. 
 
In 1997, after the right wing parties regained power, the Law on Communist Police Files was adopted. 
Under the law the high governmental officials, heads of state run banks, and the media are to be 
screened for collaboration with the former secret service. The Law does not require resignation from 
the position being Lustrated but rather public disclosure.  
 
The opposition socialist party appealed the law to the Constitutional court. The court rejected the 
appeal and ruled that all secret files are open for public, however, made exception for the President, 
Vice president and members of the Constitutional Court.30 
 
3.6. Lithuania 
 
In 1991 with special decree of the Parliament the activity of the Communist Party was banned and its 
property confiscated. According to the decree, former KGB employees and informers were barred to 
hold any key positions in the governmental structure of the country. The Parliament established the 
special Commission to review the information on the secret KGB files on the elected officials, and 
those identified would leave their positions. Several members of the Parliament were identified as 
KGB informers, including then former Prime Minister Pruskiene who had specific task not to allow 
Lithuanian independence.31 The screening process was complicated by the fact that most files were 
moved to Russia. After negotiations with Russia, the return process started in 1992.  
 
In 1998 the Parliament, on the initiative of its speaker, former President of the country V. Landsbergis, 
passed a law which announced the Soviet secret service as a criminal organisation and barred its 
members for 10 years on employment in the civil service, as well as in certain private sector positions, 
such as law practice, banking and other positions of strategic importance. It is interesting that the 
exception is made for them who just served to investigate criminal cases and quit the office by 12th of 
March 1990 (i.e. a day after independence of the country was declared).  
 
It should be mentioned that President Valdas Adamkus, along with some opposition parties, submitted 
the law to the Constitutional Court for the consideration of the possible issue of employment 
discrimination in private sector. However, the court did not declare unconstitutional the section on 
restriction of employment, claiming it was not a question of a general employment ban. 
 
3.7. Russia 
 
After the failed Coup of group of Communist party, military and KGB authorities in August 1991, 
President Eltsin issued several decrees that banned the Communist Party and declared the party 
property confiscation. Concerning the Lustration, some members of the Parliament (e.g. G. 
Staravoitova), at the beginning of the 1990s, debated the necessity of its adoption.32 However, Russia 
has not adopted any mechanisms for screening and purging former Communist Party officials. In the 
contrary, the Parliament adopted several laws that declared as criminal offence to identify KGB 

                                                           
29 www.aaas.org/communications/media/wnwh/purge.html. 
30 M. Ellis, Accountability for international Crime and serious Violations of fundamental Human Rights: Purging the Past: the 
current State of Lustration Laws in the former communist Bloc, Law and contemporary Problems, 1996, p. 12. 
31 J. Darski, Police Agents in the transitional Period, Transitional Justice, vol. II, 1995, p. 768. 
32 V. Yasmann, Legislation on screening and State Security in Russia, Transitional Justice, 1995, vol. II, pp. 756-760.  
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collaborators and banned the disclosure of the KGB agents. One of the laws even protects the status 
of individuals who collaborated with the KGB.33 
 
It seems that in Russia there are no grounds for introduction and implementation of lustration 
mechanisms. The Communist Party, having the biggest representation in the Parliament of the last 
two elections, plays a very important role in the political development of the country. It is almost 
impossible that they may want to start lustration process, an act almost equal to their suicide. Second, 
the President of Russia is a former professional officer of old Soviet KGB. It is also almost unlikely that 
he will be willing to impose such measures in the country. 
 
 
4. THE PROSPECTS OF INTRODUCTION OF LUSTRATION MECHANISMS IN GEORGIA 
 
In 1990 the first non-Communist government of former dissident Gamsakhurdia came into power. The 
Communist Party was second in size in the Parliament, but did not participate actively in the work of 
the legislative body but rather more collaborated with Gamsakhurdia majority.  
 
After the unsuccessful coup in Moscow in August 1991, the Georgian authorities (like Eltsin in Russia) 
prohibited the activities of the Communist party of Georgia and confiscated its property. It is interesting 
that Gamsakhurdia blamed many of the opposition leaders, as well as his former supporters, who 
“betrayed” him, to be the agents of the Soviet KGB, but never declared his intention to implement 
mechanism of lustration.  
 
The following years, after winning independence, separatist movements and tensions among political 
forces started, and Georgia became involved in ethnic and civil conflicts. In such a situation there were 
no serious attempts or discussion on the establishment of lustration mechanisms. In 1997 the 
Parliament adopted the Law on the Victims of the Soviet Regime that - although being at the 
declaratory level, without any legal consequences - in the preamble announced Communism as an 
antihuman and totalitarian ideology. The law does not introduce lustration mechanisms; it only 
recognises victims of the Soviet regime and declares them eligible for social benefits form the state.  
 
During the last years time by time there have been active debates over the introduction of lustration 
mechanisms. And there are certain bases for such debates quite often. In particular the assassination 
attempt on President Shevardnadze occurred in August 1995. Afterwards the Minister of the Security 
Service Igor Giorgadze was accused of organising the assassination. Giorgadze, an experienced 
former KGB officer, fled to Russia. After the election of new Parliament in 1995, there were some 
attempts to start working on the implementation of the lustration mechanisms. However, these 
attempts were slowed down and later forgotten for a while. 
 
President Shevardnadze escaped again an assassination attempt in February 1998. The main 
suspects in this assassination were also indicated to be linked with the Russian Security Service, 
which is the successor of the Soviet KGB. The Parliament of Georgia started to discuss possibility to 
introduce serious legislative measures to implement lustration mechanisms asking the President to 
establish a special commission from the representatives of the legislative and executive bodies, as 
well as experts and public representatives, to learn about the files, and start preparing concrete 
mechanisms for lustration procedures. Meanwhile, the Chairman of the Parliamentary Committee on 
Constitutional, Legal Affairs and Rule of Law at that time - Mikheil Saakashvili, submitted a draft law 

                                                           
33 M. Ellis, Accountability for international Crime and serious Violations of fundamental Human Rights: Purging the Past: the 
current State of Lustration Laws in the former communist Bloc, Law and contemporary Problems, 1996, p. 21. 
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on lustration (in drafting of which I also personally participated) for consideration to the Members of 
the Parliament. 
 
The draft envisaged that former high officials of the Soviet Union and Georgian KGB are prohibited to 
take high positions in the civil service. At the same time an independent Commission should be 
created in charge of preparing an official list of those people who collaborated with former USSR and 
Georgian KGB before 1990, on the basis of the remaining files, and giving the certificate of Lustration 
to the people entitled under the law. The lustrated persons would have had the possibility to appeal 
the content of the lustration certificate to the Court. 
 
The draft provided that people wanting to take high positions in civil service should submit to the 
appointed or elective organ the certificate obtained from the independent commission stating that they 
have not appeared on the lustration list. Persons already holding such positions should themselves 
declare about it. The draft made an exception releasing from such a requirement those people who 
held elective positions (including the President and Members of the Parliament) during the adoption of 
the draft. However, for the new elections everybody would be obliged to follow the lustration 
procedure. However, the draft was not discussed by the Parliament, neither were the results of the 
activities of the Commission created by the President to be made public. 
 
The main problematic issues for the implementation of lustration in Georgia seems to be the following: 
 
- The public and even politicians do not know the exact conditions of the files of the former Soviet 

and Georgian KGB members, what kind of information is included in those files, how reliable the 
files are, how many of them are missing. The public is just aware that most files were moved to 
Russia in 1989-90, before the collapse of the Soviet Union. This issue should be made clear with 
the assistance of reliable and professional experts; 

- In none of the post-Soviet countries (except for the Baltic States) was lustration implemented. One 
of the main reasons for this seems to be the fact that in none of these countries, non-communists 
were the dominant political forces, but rather the communists or former communists played an 
important role. In Georgia the Communist Party, a retrograde group of former communists, is not 
represented in the Parliament or in other structures of the authority. However, there are many 
former communists in the Parliament and especially in the executive branch, or in local authorities. 
The former communists have quite substantial influence on the opposition non-communist parties 
as well. This issue may not cause many problems if the law does not include in the definition of 
the former regime collaboration, just mere membership in Communist Party, but rather only people 
linked with KGB. Still, this problem may seriously jeopardise the prospects for the establishment of 
lustration; 

- The politicians, willing to impose lustration mechanisms, definitely will need public support. 
Georgia faces severe economic problems. The public is more concerned with social-economic 
problems, and is not much interested in such issues. In other words, lustration is not an urgent 
political agenda that will enable politicians to win sufficient public support. Such an attractive 
opportunity existed when the first non-Communist (Gamsakhurdia) government came into power 
in 1990-91, and after the assassination attempts of President Shevardnadze in 1995 and 1998, 
when public and political forces were outraged, and much suspicion has been placed on the 
former KGB agents; 

- The Council of Europe guidelines suggest that lustration measures to be ended preferably not 
later than 31 December 1999, however with the condition that it would be done so "because the 
new democratic system should be consolidated by that time in all former communist totalitarian 
countries”. It is obvious that in Georgia such a consolidation has not occurred yet. At the same 
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time these guidelines were drafted on the basis of the situation in Eastern Europe, not in the post-
Soviet region (except for the Baltic States). 

 
Implementation of lustration mechanisms still may be necessary. The problem in Georgia should be 
handled slightly differently from East European countries. Georgia was not an independent country, 
but forcefully annexed by Soviet Russia. Hence, the repression agencies were primarily identified with 
the power of Moscow. Therefore, with other aims in line with East European countries, for a country 
like Georgia, the lustration mechanism is a highly necessary measure, first of all for the preservation of 
the public order and national security. 
 
After almost 10 years since the collapse of communism, one may think that it is too late, and perhaps 
none-effective, to use lustration mechanisms; but the latest events of destabilisation in the country 
have shown that the problem is still important. I would agree with the suggestion that the former KGB 
agents were among the most influential groups during the birth of the national liberation movements, 
including the Gamsakhurdia Parliament and Government, and the following Parliaments and 
Governments. Nevertheless, there still remains the danger to use the old network of KGB for the 
restoration of the old regime or for the interests of the foreign country or countries. 
 
There may be great reasons to suggest that the security service has not been reformed too. Former 
Security Minister Giorgadze is accused of assassinating President Shevardnadze in 1995. The 
following Security Minister, a former professional KGB officer was dismissed from the post and fled to 
Moscow, probably discontented with some political developments in the country, likely for the 
country’s western, rather than Moscow orientation, in foreign policy. Therefore, in Georgia there is 
even greater need for lustration mechanisms than in many other Eastern European countries that 
have already implemented it. 
 
If Georgia decides, for the reasons suggested, to adopt lustration measures, it should do it very 
carefully. If it is implemented imprudently, it may deepen rather than heal divisions within the nation. 
 
The process should be based on the experience of East European countries, and in compliance with 
the rules of international law, since Georgia actively strives to become part of the international 
community.  
 
I construe main principles of the possible legislation on lustration in Georgia via analysing it partly in 
light of the main principles of the Council of Europe Guidelines on Lustration.34 
 
The law primarily should define which offices and positions should fall within its scope as well as who 
should be disqualified and how this procedure should be conducted and who will administer this 
process. 
Lustration definitely should not apply to the positions of private and semi private organisations (similar 
requirement in Section f) of the mentioned Guidelines). Lustration should apply to the positions that 
play any significant role in the activities of the state institutions that may cause danger to the 
democratic transformation and development and public order of the country, specifically to all 
appointed high positions in public service (Guidelines, Section d)). 
 
Concerning the elected positions, I argue that although the Guidelines require that they be excluded 
from lustration process, still it would be reasonable to establish some requirements for them too. The 
law should not prohibit lustrated people to be elected; voters are entitled to elect whomever they wish. 
                                                           
34 http://stars.coe.fr/doc/doc96/edoc7568.html. 
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However, the same voters should be entitled to know the truth about those who they intend to elect, 
i.e. the past of the candidates. The candidates should know that if they decide to be active in public 
life, their privacy is not unlimited and public is entitled to know the information necessary to make 
decision. 
 
Polish experience may be useful, which was reached after almost seven years of consideration. 
Candidates for the elective positions just need to submit lustration certificates to the public.  
 
It is almost impossible to propose just the individualised lustration method. It should cover people who 
served in the agencies that were involved in serious human rights violations. For Georgian reality, 
such organisation may be considered just the former USSR and Georgian KGB. Thus, people holding 
positions in these former security services should be automatically barred from holding any of the 
above-mentioned positions. As I suggested above, just membership in the Communist Party should 
not be the basis for lustration that corresponds the current realities of Georgia, as well as international 
requirements (Guidelines i)). 
 
It is very important as well that lustration touches the people who have collaborated with former KGB, 
i.e. KGB agents and informers. This category (of unknown people) may be most harmful for the 
Georgian realities. However, because of possible difficulties with identification of collaborators, simply 
on the basis of KGB lists, it may be possible to require, if necessary, additional information and 
evidence that these in fact performed such duties. 
 
It would probably be advisable if the law makes an exemption from disqualification for those persons 
who are of an urgent necessity for the state, e.g. for national security interests. However, such 
exemption should be very restricted and proposed with sufficient justification by the Ministry of 
Security and approved by the President. Although the Czech Constitutional Court ruled a similar 
exemption in the Czech law unconstitutional, it does not seem so problematic in the context of 
Georgian constitutional law. At the same time, Council of Europe guidelines also do not prohibit such 
measures. 
 
An independent commission should be created that may be trusted by the public (Guidelines a)). One 
possibility of its formation seems to be that President nominates the candidates of the members of the 
commission and Parliament approves them. Another way may be that President and Parliament 
appoint equal number of the members of the commission, and Chairman is proposed by the President 
and is approved by the Parliament. The main point is that the commission should be independent, and 
its members have maximum degree of guarantees of freedom and independence, and at the same 
time, again they should be respected people from the public. 
 
The commission may be in charge of keeping and administering the lustration list and the submission 
of the lustration certificate to the people. The commission will be responsible for the content of the list 
also. It would be reasonable also to give right to the individuals to demand information on themselves 
from the commission even if they are not candidates of holding the lustrated positions specified by the 
law. This may give more possibility to avoid speculation whether a person was a KGB collaborator or 
not. 
 
It is possible also to think to give the commission the right to include in the list people not only on the 
basis of the information obtained from the files of the former secret service, but also of other 
governmental agencies or private legal or natural persons, if they submit sufficient evidence that a 
given person was an agent or collaborator of the secret service. That may be one of the forms to 
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individualise the lustration process i.e. not to include only those people listed in the files, but also 
others on whom the information is missing or who managed not to become listed in the files. 
 
Any person granted positive certificate on lustration should have a possibility to appeal the content of 
the lustration certificate, i.e. being provided with full due process mechanisms (Guidelines m)). That 
will be the guarantee to rectify and diminish to the minimum extent possible, mistakes in the content of 
the lustration certificate.  
 
First, lustrated persons may appeal to the Commission itself. Then, if the Commission does not attest 
to the content of the certificate in favour of the applicant, the person should have the right to appeal to 
the court. 
 
 
5. CONCLUSION 
 
The countries of the post-communist system face the same communist legacy that may produce 
similar approaches to the accountability of the past. But, as it is clear from the discussion in the paper, 
which of the forms, if at all, of the lustration measures is more appropriate, greatly depends on the 
variety of factors of a given country - which must be weighed in the aggregate. Decision on lustration 
must be framed by a comprehensive approach that attempts to implement the legislation in the context 
of the particular social situation as well as upholds international policy goals. This is not an easy task 
and must be guided by legal, political, moral, and ethical considerations. 
 
The common for all countries is that lustration is an administrative measure mostly aimed to minimise 
the influence of former communist officials or collaborators of the communist regimes. It is not based 
on the criminal responsibility. Being a member of the Communist Party or security service collaborator 
was not a crime under the former regimes. 
 
It is also clear that the introduction of lustration mechanisms much depends on the political balance in 
the country between the Communist (mostly reformed) and non-communist political elites.35 It is an 
obvious tendency that lustration has been established when the non-Communists dominated the 
political scene, while it has been ignored when the former Communists were the dominant force of the 
political scene. 
 
Due to these tendencies, one may agree with some authors that that the implementation of lustration 
mechanisms primarily is politically motivated.36 However, the bottom line of these suggestions should 
be the fact that one of the main goals of lustration, particularly for a post-Soviet country like Georgia, 
should be protection of the interests of the national security, sovereignty, and public order, disabling 
people who might intend to harm the country' s emerging politico-economic order. 
 

                                                           
35 A. Tucker, Paranoids may be persecuted: Post-totalitarian transitional Justice, working paper, p. 20. 
36 M. Ellis, Accountability for international Crime and serious Violations of fundamental Human Rights: Purging the Past: the 
current State of Lustration Laws in the former Communist Bloc, Law and Contemporary Problems, 1996, p. 40. 
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EKA SIRADZE* 
 
 

CARRIAGE OF THE GOODS BY SEA – THE CHOICE OF GEORGIA! 
 
 
Today no one doubts that Georgia is a transit country and it connects the East and the West. In this 
frame and in particular after the start of the implementation of the TRACECA (Transport Corridor 
Europe-Caucasus-Asia) programme of the European Union, the development of marine transport has 
received a new important role. The turnover of goods in the ports of Georgia is increasing and new 
ports are under construction. In another words, Georgia is becoming more and more involved in the 
international market for sea carriage. In order to establish acceptable conditions for foreign carriers 
and shippers, Georgian legislation should be harmonised with international law to regulate the 
carriage of goods by sea. 
 
The reason for this is not only the creation of favourable conditions for the parties involved in carriage. 
Since ancient times, carriage by sea and relevant shipping law formed a body of largely unified rules, 
the fundaments of which were first developed by the Phoenicians. The logical reason for it was that 
marine transport was the only means that connected geographically distant regions with each other. 
Navigation, as a rule, was monopolised by one or a few states. Hence, ship owners did not require 
new rules and laws in each new port. So far the specification of the field has conditioned its unified 
character and it can be said that in a way it has created the base for international customary law.  
 
At the time of adoption in Brussels of the 1924 Convention for the Unification of certain Rules of Law 
relating to Bills of Lading (Hague Rules) under the aegis of the International Law Committee, 
international carriage of goods by sea was the most unified among all fields of international law. By 
that time, 73 states of the world and among them the majority of the most influential maritime countries 
were members of the convention of 1924. But in the 1960s and 1970s, these rules were criticised from 
different sides. After the enforcement of the Visby Protocol in 1977, the unified rules started to fall 
apart. Initially the Convention limited the liability of carriers to 100 pounds sterling (or its equivalent in 
any other currency) per package of goods. According to the Visby Protocol the limit was changed to 
10,000 Francs Poincaré per kilogram of goods. However, only very few members of the Convention 
signed the Protocol and after the enforcement of the SDR-Protocol1 of 1979 the discord has even 
increased.2 Although it has to be mentioned that the integral agreement on the limitation of carrier’s 
liabilities was achieved. The SDR protocol of 1979 defined the limit of carriers’ liabilities as follows – 
666.67 units of account per package or 2 units per kilogram of goods. In 1990, after the enforcement 
of the Hamburg Rules the process went much further. 
 
So it can be said that at the time Georgia gained independence, there already existed several legal 
regimes, which regulated the carriage of goods by sea in the world. As each regime was more or less 
probated, Georgia should not have any problems in choosing which system to join. However, the 
accession of Georgia to the international conventions of this field was beset by obstacles from the 
beginning. 

                                                           
* Eka Siradze is Head of Legal Department of the Georgian Ocean Shipping Company, Ltd. 
! Translation from Georgian language by GEPLAC. 
1 Special Drawing Right (SDR) – the special unit of account that is defined by the International Monetary Fund. 
2 Only 14 countries ratified the protocols of 1968 and 1879 and only 7 countries the Visby Protocol. 
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The first problem concerns resolution No. 562 of 1995 of the Cabinet of Ministers under which Georgia 
acceded to two contradictory conventions at the same time. These are: “Convention for the Unification 
of Certain Rules of Law relating to Bills of Lading, 1924 as amended by the Protocol of 1968” (Hague-
Visby Rules) and “United Nations Convention on the Carriage of Goods by Sea, 1978” (Hamburg 
Rules). 
 
This choice was justified by the transitional provision of the Hamburg Rules itself, which set a 5-year 
transitional period for the Hague-Visby Contracting States to transform from the one regime to the 
other. Unfortunately, the provision stipulating a transitional period for the application of the Hague 
Rules was interpreted wrongly. In particular, according to Article 31 Par. 4 of the UN convention of 
1978: “A Contracting State may, if it deems it desirable, defer the denunciation of the 1924 Convention 
as modified by the 1968 Protocol for a maximum period of five years from the entry into force of this 
Convention”. First of all this provision, as we have mentioned before, concerned the signatories of 
Hague-Visby or Hague Rules and secondly, the Convention was enforced in 1992 and relevantly the 
transitional period expired in 1997, while Georgia became the member of the Convention from 1st of 
April 1997. As no other decision had been taken (the Hamburg rules were not renounced) - Georgia 
automatically remained as a signatory to the Hamburg Rules.3 It can be said that nothing catastrophic 
happened and 25 countries beside Georgia are members of the convention. 
 
Unluckily in 1998, this decision of the Cabinet of Ministers was transformed into such an important 
legislative act as the Maritime Code of Georgia. In particular, Article 114, Par. 3 of the Maritime Code 
of Georgia states that ”in Georgia are enforced two conventions: Hague-Visby Rules and Hamburg 
Rules”. In this case it also can be said that here we have a textual mistake that can be easily 
improved. But unfortunately it is not so. The mentioned statement does not reflect the real situation, 
because Georgia, like many other countries, which are signatories of the Hamburg Rules, did not 
introduce the necessary legislative amendments for the real enactment of the provisions of this 
Convention. For example, one of the most important issues in the carriage by sea – liability of the 
carrier - is regulated according to the Hague-Visby Rules. As we see here, the issue of liability of the 
carrier is the “apple of discord” that caused the non-popularity of the Hamburg Rules in the maritime 
world. 
 
In order to overcome legislative blunder relevant amendments to the Maritime Code of Georgia should 
be made so that it conforms to the Hamburg Rules or Georgia has to renounce the Hamburg Rules. 
Both choices require the adoption of well-thought, justified decisions by the legislator, which first of all 
will be conditioned by the interests of Georgia. 
 
Taking into consideration that the modern Georgian state tries to demonstrate that it is a worthy 
member of the international Community and that international law is not an abstract and general 
concept for it but creates real liabilities and rights, this is of vital importance. 
 
When we talk about the denunciation of Hamburg Rules, we must first mention that taking such 
decision does not mean the rejection of all the positive things that this Convention has contributed to 
the contractual regulation of carriage by sea. 
 

                                                           
3 This is certified by the UN notice on the state of the enforcement of the agreements. See 
http/www.jus.uio.no/lm/un.conventions.memb..../un.sea carriage.hamburg.rules.1978.htm. 
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As we have mentioned above, any of these decisions require the legislator to make a choice between 
the Hague-Visby and Hamburg Rules. At this time, attention has to be drawn not only to each 
Convention per se but to other objective circumstances. In particular: 
 

- 90% of the world’s carriage by sea is implemented by application of the Hague-Visby Rules; 
- Of the 26 countries that are signatories to the Hamburg Rules, nine are landlocked;4 
- Practically all Member States of the European Union5 are signatories to the Hague-Visby 

Rules. Considering the objectives of Georgian foreign and home policy to integrate with 
European structures, which on this stage is implemented by the harmonisation of the 
Georgian legislation with the European law, this is not an insignificant circumstance, especially 
keeping in mind our desire for active involvement in the Europe-Asia international carriage. 
Relevantly, we have to provide an acceptable legal regime for the European carriers; 

- Of no less importance is the circumstance that all our traditional trade partners and nearest 
sea neighbours (Turkey, Russia, Ukraine) are either signatories to the Hague-Visby Rules or 
have transferred these rules into their legislation. This proves that the application of the 
Hamburg Rules will place Georgia in legal isolation. And how unprofitable it is in respect to the 
international carriage market just from the viewpoint of competition does not need additional 
explanation; 

- The main initiators for the adoption of the Hamburg Rules were the developing countries. It 
was their interests that guided the General Assembly of United Nations when it started the 
procedures needed for the conclusion of the convention. 

 
As a rule, developing countries do not belong to the big ship owner nations. Basically they are using 
the services of carriers rather than executing the carriage themselves. Relevantly, they are more 
interested in defending the interests of the shippers rather than ship owners - as is implemented by 
the Hague-Visby Rules. 
 
In making the relevant choice, the legislator has to review all these circumstances in the frame of the 
provisions of each Convention. This is the only way to provide the proper choice. 
 
While talking about the choice, it will be useful to define from what the choice has to be made. That is 
why we considered it reasonable to prepare a short list of the legal regimes existing in the field of the 
international carriage of goods. 
 
Up to 1992 and the enforcement of the Hamburg Rules, the maritime world was divided into 6 parts: 
 

- Countries under the Hague Rules, as amended by Visby protocol of 1968 and the SDR 
Protocol; 

- Countries where the Hague Rules were enforced, only as amended by the Visby Protocol;  
- Countries where the Hague Rules were applicable without any amendments; 
- Countries where the Hague Rules were implemented in legislation without ratification of the 

Convention itself; 
- Countries where the provisions of the 1968 and 1979 Protocols were implemented in 

legislation without ratification of the Protocols; and 

                                                           
4 It is not surprising, if we take into consideration that such countries, as a rule, are more defending the interests of the owners 
of the goods than the carriers’ interests as they are the owners of the goods.   
5 The only exemption is Austria, which is land-locked. 
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- Countries where the Hague Rules were not implemented at all and where this issue was 
regulated by national legislation (if private international law rules would not regulate the issue 
of the collision of norms in another way).6 

 
After the enforcement of the Hamburg Rules, two new groups were added: 

- Countries where the Hamburg Rules were enforced; and 
- Countries where legislation combines the Hague Rules, Visby and SDR Protocols and 

Hamburg Rules with their own non-conventional provisions. 
 
And now we may briefly review the differences existing between the Conventions themselves. Of 
course we will draw the attention of the reader to the differences that we consider to be of an 
important nature. The detailed textual comparative analysis of the Hague-Visby Rules and the 
Hamburg Rules is not the subject of our interest in this case. 
  

- The Hamburg Rules differentiate between the carrier and the actual carrier. Besides, the 
Hamburg Rules give a much broader definition of the carrier of the goods and the 
consignee than the Hague-Visby Rules (Article 1 - Hamburg Rules, Article 1 – Hague-
Visby Rules). 

- The scope of the application of the Hamburg Rules covers live animals and deck cargo. 
The Hague – Visby Rules state explicitly that live animals and deck cargo are not covered 
by the Convention (Article 1). The introduction of this innovation by the Hamburg Rules is 
absolutely justified, taking into consideration the increasing importance of carriage by 
container. 

- According to the Hamburg Rules, the period of responsibility of the carrier is prolonged: it 
starts before the loading of the goods and lasts until the time he hands the goods to the 
consignee or places them at the disposal of the consignee at any time (the Hamburg 
Rules, Article 4 ); according to the Hague-Visby Rules the carrier is liable for the goods 
from the moment of loading till the time they are discharged from the ship (the Hague-
Visby Rules, Article1). 

- The Hamburg Rules establish a new rule of liability: the carrier is liable for the loss caused 
to the consignee resulting from loss of or damage to the goods, as well as from delay in 
delivery, unless the carrier proves that he, his servants or agents took all measures that 
could reasonably be required to avoid the occurrence and its consequences (the Hamburg 
Rules, Article 5.1). According to the Hague-Visby Rules (Article 3.1) the carrier is required 
to have a seaworthy ship and equip it relevantly, whereas according to Article 4, Par.1 the 
carrier or his agents are liable only in the case where the carrier has made a mistake or 
acted carelessly during the execution of this responsibility. According to both rules, the 
burden of proof shall be on the carrier. Article 5, Par. 4 of Hamburg Rules provides an 
interesting exemption concerning fire. According to this Paragraph the carrier is liable for 
loss of or damage to the goods or delay in delivery caused by fire, if the plaintiff proves 
that the fire arose from actual fault or negligence of the carrier, i.e., the burden of proof is 
upon the damaged party. This can be considered as a compromising decision against 
Article 4, Par.2.b) of the Hague-Visby Rules. 

- Article 4, Par. 2.b) of the Hague-Visby Rules sets up a 17- point list of all the cases when 
the carrier is exempted from liability. Such a detailed list is extracted from the Hamburg 
Rules. Though some conditions on exemption from liability remained (see Par. 4). But the 
most important is that the Hamburg Rules are annulling the default made in navigation or 
the management of the ship as the condition for the carrier to avoid his responsibility. 

                                                           
6To those belong most South American and African states. 
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According to Article 4 of the Hague-Visby Rules one of the most important conditions for 
exemption of the carrier from liability is exactly the default of the master, mariner, pilot or 
the servants of the carrier in the navigation or in the management of the ship. Concerning 
this topic several authors have very properly admitted that it is very difficult to distinguish 
an officer who acts on behalf of the carrier and an employee who acts as a servant of the 
carrier. It is difficult to make a distinction between fault in the management of the ship and 
fault in the care of the goods, for which the carrier is responsible in accordance with 
Article 3, Par. 2 of the Hague-Visby Rules. Today such international organisations as the 
International Maritime Organization, the International Labour Organization, the World 
Meteorological Organization and others pay a great deal of attention to maritime safety. 
More qualified seafarers, new nautical charts and communication by satellite, are only 
some results of their widespread activities. We may argue that faults in navigation, which 
could have been excused 50 or even 30 years ago, should not be a ground of exemption 
from liability in modern times. From this point of view, the relevant Articles of the Hamburg 
Rules, under which error in navigation and ship management as the condition of 
exemption from liability from the side of the carrier is annulled, are more acceptable. 

- The most important issue that differentiates the Hague-Visby Rules from the Hamburg 
Rules is the issue of the limitation of the liability of the carrier. According to the Hamburg 
Rules, the liability per unit is increased approximately by 25%. Today this sum is 
approximately USD 1,100 per unit or USD 3,300 per tons. Relevantly it is defined as SDR 
835 per package and SDR 2,5 per kilogram, against SDR 666.67 and SDR 2 defined by 
the Hague-Visby Rules (Article 6, Par.1 Hamburg Rules and , Article 4, Par. 5 Hague-
Visby Rules). For countries that are not members of the International Monetary Fund, the 
Hague-Visby Rules define that SDR 6676.67 is equivalent to 10,000 currency units of the 
country, and SDR 2– 30 currency units. 

- According to the Hamburg Rules, the limitation period for judicial proceedings is two 
years. In case of discovery of loss or damage by the consignee, the plaintiff may give 
notice to the carrier within 15 days after the delivery of the goods. The Hague-Visby Rules 
provide a much shorter limitation period. The period for bringing suit is one year and for 
making notice – three days. This article once again proves that during the elaboration of 
the convention the interests of the owner of the goods were particularly taken into the 
consideration (Hamburg Rules, Article 20; Hague-Visby Rules, Article 3, Par. 6). 

- In contrast to the Hague-Visby Rules - the Hamburg Rules differentiate between carrier 
and actual carrier, and introduce a new concept - the issue of joint and several liability of 
the carrier and actual carrier (Hamburg Rules, Article 10). 

- The Hamburg Rules regulate those cases when the consignee can consider delayed 
goods as lost goods (Hamburg Rules, Article 6). This is one more innovation that is 
adopted for the protection of the interests of the receiver of the goods. 

- Unlike the Hague-Visby Rules, where only general information concerning the concept of 
the bill of lading is provided, the Hamburg Rules give a detailed list of the contents of the 
bill of lading. In this list there is no exemption for special goods as foreseen in Article 6 of 
the Hague-Visby Rules. Besides, the Hamburg Rules state that in the case of a bill of 
lading, which does not indicate that freight is payable by the consignee, he is not liable to 
pay any freight (Hamburg Rules, Articles 15, 16; Hague-Visby Rules, Article 3). 

- One more very important innovation introduced by the Hamburg Rules is the provision on 
arbitration. The Hague-Visby Rules completely neglects this issue. According to Article 22 
of the Hamburg Rules, the parties have the opportunity to choose the following places for 
arbitration: the place where the contract was made; the principal place of business of the 
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defendant; the port of loading; the port of discharge; any place that is agreed by the 
parties in the arbitration clause of the bill of lading. 

- The Hamburg Rules foresee the possibility of issuing letters of guarantee. 
- The Hamburg Rules permit the consignees to refuse to contribute to general average. 

This provision, in a way, is in conflict with the York-Antwerp Rules, which oblige all the 
parties involved in the carriage to contribute in general average. To some extent, this 
issue casts doubt on the efficient enactment of the Hamburg Rules. 

- The issue in respect of liability of the shipper to deliver the exact information to the owner 
of the goods concerning the goods, as well as his responsibility, is regulated by both 
Conventions homogeneously. 

 
We think that from the above-given information, the reader, more or less, can see how controversial 
the situation is when the country, which is a member of the Hamburg Rules is regulating the issue on 
the conditions by which the carrier is exempted from liability according to the Hague-Visby Rules. And 
this is the way it is defined by Articles 156 and 157 of the Maritime Code of Georgia. 
 
As we have mentioned before, after the adoption of the Hamburg Rules the following new approach 
appeared in the maritime world - the states in their legislation are implementing so called “hybrid” 
provisions, by combining the provisions of both Conventions.  
 
For example Norway, Denmark, Finland and Sweden, which are signatories to the Hague-Visby Rules 
adopted in 1994 a new unified maritime code. Its Chapter 13 “Carriage of Goods by Sea” 
encompasses provisions of the Hamburg Rules that are not in controversy with the Hague-Visby 
Rules. USA, Australia, China, Japan and Ukraine are considering or have provided similar 
amendments in their legislation. 
 
This article aims neither to make a detailed analysis of the differences between the two regimes 
established by Hague-Visby Rules and Hamburg Rules, nor to promote either of them. The examples 
mentioned above are certifying that it is quite difficult to make a one-sided choice between the 
Hamburg Rules and the Hague-Visby Rules. In this respect the most important thing is to clarify whose 
interests the Member State of the Convention is defending. As we have seen, both Conventions have 
advantages that can be beneficial for the parties. However, as far as the international market is 
concerned - the main issue still remains carriage tariffs and that we believe is directly connected with 
the issues on the limitation of the liability of the carrier so the Hague–Visby Rules will maintain their 
priority over the Hamburg Rules for a long time. Although the Hamburg Rules are written in clearer 
and more refined language and have a number of important and useful innovations. 
 
So far the goal of the author has not been to state which Convention is more beneficial for Georgia. 
However, one fact is doubtless: the competent authorities of Georgia have to make a timely choice in 
order to avoid putting us unexpectedly in a situation in which we will be violating the international 
liabilities that we have taken. While taking such decision, it is necessary to take into consideration the 
real situation in the international carriage market and in the countries of the Black Sea Basin. 
 
It has to be taken into consideration that during the last decades a number of important changes have 
taken place in the carriage of the goods by sea, which are not foreseen by any of the Conventions. For 
example, recent developments in shipping documentation, which allow the transmission of information 
passed from one computer to another by Electronic Data Interchange (EDI). This rule is gradually 
changing conventional methods of transfer of documents, subject to the existence of the relevant 
infrastructure in the countries sending and receiving the goods. This practice has proved the viability 
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of the electronic bills of lading and we cannot neglect it. As research has shown, the container goods 
today are carried only by the means of electronic bills of lading. 
 
Keeping in mind all the above, we consider the sharing of experience of the Scandinavian and other 
maritime countries by combining the Hamburg Rules and Hague-Visby Rules as well as the 
introduction of the number of the other innovations, as the best option for the solution of this problem. 
 
This will give the opportunity to Georgian legislation to use the advantages of both Conventions. For 
example, apply the Hague-Visby rule on the limitation of the liability and use the provisions of the 
Hamburg Rules on the bills of lading, carrier and actual carrier, deck cargo and live animals as well as 
the arbitration clauses. 
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CHRISTOPHER WATERS/ANNEKE SMIT* 
 
 

CANADIAN FEDERALISM AND THE SUPREME COURT OF CANADA: 
RELEVANCE FOR GEORGIA? 

 

 
1. INTRODUCTION 
 
Federalism has become somewhat of a “hot topic” in Georgian legal circles. While few believe that it is 
a panacea for Georgia’s territorial problems, the logic of federalism holds out hope for improved 
relations between the centre and the regions, including the breakaway regions of Abkhasia and South 
Ossetia. Canadian-style federalism has occasionally been touted as a potential model for a new 
federal structure. In this paper we hope to clearly and briefly describe the way Canadian federalism 
works and then to analyse the recent decision of the Supreme Court of Canada on the possibility of 
the Secession of Quebec.1 Hopefully this short paper will help those unfamiliar with Canadian 
federalism - or with the most recent major decision of the Supreme Court of Canada on this topic - to 
decide whether it would be useful to import elements of the Canadian model to Georgia. 
 
 
2. CANADIAN FEDERALISM IN SUMMARY 
 
There are two constitutionally mandated levels of government in Canada, the Federal government and 
the provincial governments (of which there are ten). Both levels of government operate on a 
parliamentary system and members of the Federal Parliament and members of the provincial 
legislatures are drawn from subdivisions (“ridings”) within the country or within each province, 
respectively. Thus, one area will be represented by two different people sitting in two different 
legislatures. Both levels of government have certain spheres within which they have exclusive 
jurisdiction under the Constitution. Among other things the Federal Parliament has power over 
defence, foreign affairs, currency, the post, banking and the criminal law. The provincial legislatures 
have competence in areas such as health, education and property and civil rights. There are also 
some shared areas of jurisdiction, such as the environment. The Supreme Court of Canada sits atop a 
unified court structure and has the power to, among other things, declare federal or provincial 
legislation invalid if it is not within its area of competence. 
 
In reality, factual situations arise that do not fit into neat constitutional categories. To deal with this the 
constitutional jurisprudence allowed for a law made by one level of government to have an "incidental" 
effect on an area which is the jurisdiction of the other, as long as the essence of the law lies within that 
legislature's powers. In the case of conflicting laws in such situations the federal law is always 
paramount. 
 
There is also a "residual power" in the hands of the federal government. If it is found that a particular 
area has not been explicitly named the responsibility of either of the levels of legislature, the courts 
                                                           
* Christopher Waters is a doctoral candidate in law at McGill University, Montreal. He was a visiting lecturer with the Civic 
Education Project at Tbilisi State and Technical Universities (1998-2000). Anneke Smit is an articling student in Toronto, 
Canada. She was an intern at the Caucasian Institute for Peace, Democracy and Development in Tbilisi, in the summer of 1998. 
1 For a more in depth treatment of Canadian constitutional law, see P. W. Hogg, Constitutional Law of Canada,Toronto, 1996. 
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may grant the federal government the right to legislate. Such a "clear gap" has rarely been found by 
the courts to exist however. Further, in matters of "national concern" (i.e. aeronautics or marine 
pollution), or in the case of certain grave emergencies (war, for example) the federal legislature may 
make laws in areas normally falling within the spheres of the provinces. 
 
Federal and provincial powers begin to overlap, too, in de facto arrangements sometimes referred to 
as "cooperative federalism". For example, certain areas such as health care, education, and welfare 
fall officially within the responsibilities of the provinces. However, the financial situations in the 10 
provinces are quite disparate, and if these important responsibilities were left solely to each legislature 
to control, there would be a considerable difference in the levels of service provided in each province. 
Instead, there are national systems set up by the federal government which ensure that similar 
standards are met in each province. The federal government also makes "equalisation" or "transfer" 
payments to the seven poorest provinces, to put their public services on par with the three wealthy 
ones.2 Some such grants are "conditional", meaning that the provinces will receive funding only if they 
promise to spend it in the way the federal government has stipulated. This essentially changes the 
division of powers, as the federal Parliament’s “spending power” effectively allows it to legislate in 
areas, which are normally spheres of provincial responsibility. 
 
Federal states such as Canada are not the only ones in which more than one level of government has 
the ability to legislate. What is unique to the federal system, however, is that the power of the regional 
government is not delegated by the federal legislature, as it is in a unitary state such as Great Britain.  
Thus in Canada the spheres of provincial jurisdiction may not be unilaterally altered by the federal 
government; they are granted by the Constitution and are independent of federal controls. The 
Canadian Constitution is an "entrenched" document, meaning that it may not be changed by a simple 
act of the federal parliament.  
 
The Constitution and the federal system, however, exist in a constantly evolving society, and were not 
meant to be unchangeable entities. Since 1982 Canada has had an official procedure for amendment 
to the Constitution.3 This amending formula is a part of the Constitution Act, 1982, which also 
constitutionalised the Canadian Charter of Rights and Freedoms. The process to be used depends on 
the type of amendment sought. The general formula requires both federal support and the assent of 
the legislatures of at least two-thirds (thus 7 out of 10) of the provinces making up at least 50 percent 
of the Canadian population. Formulae for specific types of amendments are also provided, including 
situations in which the unanimity of all parties is required and amendments in which the assent of 
certain provinces is necessary (usually changes which affect those provinces specifically). 
 
Federalism in Canada is not “trouble free”. By far the biggest challenge to federalism in Canada - 
indeed to the country itself - is the possibility of Quebec secession. In 1980 and in 1995 separatist 
governments in the province of Quebec held referenda on the question of Quebec’s independence. 
Both times Quebecers voted to remain within Canada, the most recent time, however, by a very slim 
majority. 
 
 
 

                                                           
2 The provinces of Nova Scotia, New Brunswick, Newfoundland, Quebec, Prince Edward Island, Saskatchewan, and Manitoba 
receive such payments; Alberta, British Columbia, and Ontario do not. 
3 Prior to 1982, any constitutional amendment would have to come about through an Act of the United Kingdom’s Parliament. 
This amending formula is now a part of the Constitution Act, 1982, which also constitutionally entrenched the Canadian Charter 
of Rights and Freedoms. 
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3. The Supreme Court of Canada and the possibility of Quebec Secession 
 
The Federal Government and many Canadians were frightened by the closeness of the 1995 
referendum. The Federal government’s reaction was to use a “carrot and stick” approach to ward off a 
future referendum and, if one were to be successfully held, to clarify the “rules of the game”.  Part of 
the Federal Government’s strategy - the carrot - was to offer hope of “renewed federalism” including 
the vague possibility of further decentralization. The “stick” part of the strategy was to make it clear to 
Quebecers that secession would not be problem-free. With respect to this latter strategy the Federal 
Government decided that the legality of any secession should be clear and referred to the highest 
court in the land the question of the legality of Quebec secession. In the Reference re Secession of 
Quebec,4 principles which went to the heart of Canadian democracy, federalism and constitutionalism 
were addressed by the Court and any discussion of Canadian federalism would now be incomplete 
without dealing with the case.5 
  
The federal government referred three questions to the Court: 
 
Question 1: Under the Constitution of Canada, can the National Assembly, legislature or government 
of Quebec effect the secession of Quebec from Canada unilaterally? 
 
Question 2: Does international law give the National Assembly, legislature or government of Quebec 
the right to effect the secession of Quebec from Canada unilaterally? In this regard, is there a right to 
self-determination under international law that would give the National Assembly, legislature or 
government of Quebec the right to effect the secession of Quebec from Canada unilaterally? 
 
Question 3: In the event of a conflict between domestic and international law on the right of the 
National Assembly, legislature or government of Quebec to effect the secession of Quebec from 
Canada unilaterally, which would take precedence in Canada? 
 
In sum, the Court was asked to decide if a unilateral declaration of secession by Quebec i) would be 
legal under Canadian law, ii) if it would be legal under international law and iii) what would happen if 
national and international law clashed. 
 
The unanimous judgment of the Court, given on 20 August 1998, answered the three questions as 
follows: i) the Canadian Constitution does not grant a right to Quebec to unilaterally effect secession; 
ii) neither does international law grant Quebec a right to unilaterally effect secession; iii) since neither 
the Canadian Constitution nor international law grant Quebec the right to unilaterally effect secession, 
there is no conflict of laws, and therefore no need to determine which would take precedence in 
Canada. 
 
Of the two main questions, Question 2 (the international law reference) was more quickly disposed 
with. The consideration rested partly on the question of the rights of a "people" to secede. The Court 
avoided completely a decision on whether Quebecers are indeed such a people at international law. It 
found that even if this were the case, they are not a) under colonial domination, b) subject to alien 
subjugation, domination or exploitation, or c) denied any meaningful exercise of their right to 

                                                           
4 The Supreme Court of Canada’s decision, released on August 20, 1998 can be found through the following website: 
http://www.lexum.umontreal.ca/csc-scc/en/index.html.  
5 It should be noted that the Quebec government questioned the validity of the reference to the Court. It argued that the matter 
of secession was a political question and not a legal one and that referring such a question to the Court was undemocratic. 
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self-determination within Canada, the three possible grounds under which a "people" might claim a 
right to secession under international law. 
 
With respect to Question 1, concerning the Canadian Constitution, the Supreme Court's reasoning 
relied heavily on the fact that the Constitution is a document which upholds Canadian values of 
federalism and democracy, and that a unilaterally effected secession would threaten these values for 
all Canadians. In the words of the Court, "[t]he Constitution vouchsafes order and stability, and 
accordingly secession of a province 'under the Constitution' could not be achieved unilaterally...". A 
declaration of secession on the part of Quebec would then, according to the Court, not be valid under 
the Canadian Constitution. The Court went on to say: “The democratic vote, by however strong a 
majority, would have no legal effect on its own and could not push aside the principles of federalism 
and the rule of law, the rights of individuals and minorities, or the operation of democracy in the other 
provinces or in Canada as a whole. Democratic rights under the Constitution cannot be divorced from 
constitutional obligations.” 
 
However, in what is probably the most interesting and innovative part of the judgment, the Court called 
upon the right of all parties to the Constitution to initiate constitutional amendment, saying that should 
there be a "clear majority vote in Quebec on a clear question in favour of secession", the rest of 
Canada would have a constitutional obligation to negotiate in good faith. 
 
 
4. APPLICABILITY TO GEORGIA? 
 
Despite the seemingly eternal tensions within the Canadian Confederation, there have been no civil 
wars. This is a fact of which all Canadians are justifiably proud. Indeed a number of Canadians - 
separatists and federalists alike - stated that, paradoxically, their proudest moments as Canadians 
were on the eve of the last referendum: The future of the country was being decided by the ballot box 
and not with violence in the streets. Furthermore, Canada has maintained its status as a member of 
the G7 group of nations and has been able to welcome hundreds of thousands of refugees and 
immigrants even in the midst of the debate over its future. 
 
To what does Canada owe the peaceful nature of its territorial debates? First, there is the obvious fact 
that since Confederation in 1867, Canada’s territorial integrity has not been violated by foreign armies 
and administrators as was the case in Eastern and Central Europe and the non-Russian Republics of 
the Former Soviet Union. Secondly, the fact that there are currently no agents provocateurs has also 
helped. As Georgians frequently point out, Russia’s “power politics” in the Caucasus has not always 
been designed to strengthen the newly independent states. Thirdly, Canada’s history has often been 
one of evolution and compromise. This history is informed by, and in turn informs, a peaceful political 
culture (unlike the United States, for example, Canada has never had a revolution). Finally, perhaps it 
is also fair to say that the political structure of federalism has also provided a framework within which 
unity and diversity can be peacefully maintained. It is with respect to this last point that the question 
posited by this paper arises. 
 
Could federalism work in Georgia? In some ways, setting up the structure of federalism would be 
relatively simple. Part of the formal legal framework for constitutionalism have already been 
established. Three milestones, the enactment of the Constitution of Georgia (1995), the creation of a 
Constitutional Court (1996) and the enactment of the Law on the Judiciary (1997), are particularly 
noteworthy. Furthermore, since there are definable regions in Georgia, demarcating provinces or 
states would be possible. 
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The more difficult questions involve the question of whether federalism would work “on the ground”.  
Many minority issues would arise. Pockets of minorities would find themselves in a province or state 
outside of the jurisdiction where they might more naturally have turned for direction. While minority 
protection could be written into a federal scheme (minority language education chief among them6), 
minority protection “on the ground” would not be achieved without difficulty. There have been flashes 
of intolerance in Georgia, particularly during the Gamsakhurdia years.7 At the same time however, 
optimism is not misplaced. First, there are encouraging traditions of tolerance in Georgia. Secondly, 
Georgia is willingly entering the European rights regime along with its requirements for respecting 
“national minorities”.8 
 
The question hinted at in the above paragraph, and a major issue to be tackled, is whether federalism 
could exist beyond formal “paper” structures. In particular, would governments respect the decisions of 
courts interpreting division of power questions? As one author has put this “rule of law” question:9 
 
Rewriting constitutions, laws, and regulations is the easy part. However, rule-of- law reform will 
succeed only if it gets at the fundamental problem of leaders who refused to be ruled by the law. 
Respect for the law will not easily take root in systems rife with corruption and cynicism, since 
entrenched elites cede their traditional impunity and vested interests only under great pressure. Even 
the new generation of politicians arising out of the political transitions of recent years are reluctant to 
support reforms that create competing centres of authority beyond their control. 
 
The work of some individual judges, lawyers, politicians and non-governmental organisations give 
some cause for hope, but nobody would question that there is a long way to go. 
 
 
5. CONCLUSIONS 
 
Canada and Georgia share competing regional and Central demands which are often difficult to 
reconcile. Federalism in Canada -while problematic- has worked in the sense that violent conflict in 
Canada has been avoided and the country has remained unified. Furthermore, if Quebec does 
separate, it is likely that a history of compromise within federalism will carry over into Canada-Quebec 
relations. Indeed, the Supreme Court of Canada has now ruled that the rest of Canada would be 
obliged to negotiate if Quebecers clearly voted for seperation. Could federalism work in Georgia? With 
a continued positive evolution in legal culture, very possibly. The question of whether federalism 
should be adopted in Georgia is another question and beyond the scope of this paper. 
 

                                                           
6 In Canada, minority language education in French or English is constitutionally guaranteed where numbers warrant. 
7 See: S. Jones, Populism in Georgia: The Gamsaxurdia Phenomenon, in D. Schwartz and R. Panossian, eds., Nationalism and 
History: The Politics of Nation Building in Post-Soviet Armenia, Azerbaijan and Georgia, Toronto: University of Toronto Centre 
for Russian and East European Studies, 1994. 
8 Georgia signed the Framework Convention for the Protection of National Minorities (ETS No. 157, 1995) on 21 January 2000, 
although it had not yet ratified the convention at the time of writing. 
9 T. Carrothers, The Rule of Law Revival, March/April, 1998, 77 Foreign Affairs, p. 95. 
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PROTECTION OF HUMAN RIGHTS IN TIME OF EMERGENCY: 
A COMPARATIVE ANALYSIS OF THE EUROPEAN CONVENTION FOR THE 

PROTECTION OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS 
AND THE GEORGIAN LEGISLATION! 

 
 
1. INTRODUCTION 
 
The legislation of many states stipulates provisions on the state of emergency. The Georgian 
legislation also provides for the possibility of taking special measures in time of war or emergency, 
including the restriction of human rights and freedoms. The Georgian legislation specifies the 
preconditions and circumstances for declaring the state of war or emergency, as well as the types of 
measures to be taken and defines human rights and freedoms that can be restricted in time of war or 
emergency. 
 
Besides legislation of states, the restrictions of human rights and fundamental freedoms in time of war 
or emergency are governed by international treaties that aim at the protecting human rights and 
fundamental freedoms in general. These treaties stipulate that in time of war or emergency a state is 
empowered to derogate from certain obligations provided for by international human rights treaties. 
 
Although the right of a state to derogate in time of war or emergency from certain obligations is 
regulated by several international human rights treaties, the present article limits itself only to the 
European Convention for the Protection of Human Rights and Fundamental Freedoms of 1950 
(hereinafter the European Convention). The provisions of other international human rights treaties, 
which envisage the state’s right to derogate from certain obligations in time of war or emergency set 
requirements similar to those of the European Convention and it is for this reason that we focus here 
on the European Convention.1  
 
The European Convention and the Georgian legislation provide on the one hand for the possibility of 
derogation (restriction) from human rights and freedoms in time of war or emergency but on the other 
hand set the rights and freedoms that shall not be derogated (restricted) in any situation, even in time 
of war or emergency. 
 
Proceeding from the above, the aim of the present paper is to make a comparative analysis of the 
European Convention and the Georgian legislation to determine their substantial and procedural 
requirements with regard to the restriction of human rights and freedoms in time of war or emergency.  
 

                                                           
* Konstantin Korkelia, Candidate of Legal Sciences, is Lecturer of the Faculty of International Law and International Relations at 
Tbilisi State University. 
! Translation from Georgian language by GEPLAC. 
1 See Article 4 of the International Covenant on Civil and Political Rights and Article 27 of the American Convention on Human 
Rights. See also D. Gomien, D. Harris, L. Zwaak, Law and Practice of the European Convention on Human Rights and the 
European Social Charter, 1996, p. 367; J. Oraá, The Protection of Human Rights in Emergency Situation under Customary 
International Law, in: Human Rights and the Functioning of the Democratic Institutions in Emergency Situations: Proceedings of 
the UniDem Seminar, 1997, pp. 156-157. The difference between the European Convention, the American Convention and the 
International Covenant is that under the European Convention the state is prohibited from derogating from four rights; under the 
International Covenant, – from seven; and under the American Convention – from eleven rights. 
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At the outset the conditions for derogation in time of war or emergency under the European 
Convention are discussed. Furthermore are discussed the rules for declaring the state of war or 
emergency that are established by the Georgian Constitution and the ordinary legislation. After the 
review of the European Convention and the Georgian legislation2 a comparative analysis will be made. 
At the end of the paper some conclusions with respect to compatibility of the Georgian legislation with 
the European Convention will be drawn. 
 
 
2. DEROGATION FROM OBLIGATIONS IN TIME OF WAR OR EMERGENCY UNDER THE EUROPEAN CONVENTION 
 
The turning point for the analysis of the right of a state to derogate from its obligations in time of war or 
emergency under the European Convention is Article 15 of the Convention, according to which: 
 

1. In time of war or other public emergency threatening the life of the nation any High Contracting 
Party may take measures derogating from its obligations under this Convention to the extent 
strictly required by the exigencies of the situation, provided that such measures are not 
inconsistent with its other obligations under international law. 

2. No derogation from Article 2, except in respect of deaths resulting from lawful acts of war, or 
from Articles 3, 4 (paragraph 1) and 7 shall be made under this provision. 

3. Any High Contracting Party availing itself of this right of derogation shall keep the Secretary 
General of the Council of Europe fully informed of the measures, which it has taken and the 
reasons therefore. It shall also inform the Secretary General of the Council of Europe when 
such measures have ceased to operate and the provisions of the Convention are again being 
fully executed.” 

 
Under paragraph 1 of Article 15 of the European Convention states have the right to take measures 
that derogate from the rights and freedoms of the Convention under certain circumstances. A state’s 
right to derogate from certain rights and freedoms in time of war or other public emergency embodies 
the possibility of derogation from rights and freedoms not only under the European Convention but 
also protocols to the Convention.3 
 
Article 15, Par. 1 of the European Convention distinguishes some elements, in particular:  
 

- There must be the state of war or other public emergency that threatens the life of the 
nation; 

- A state may take measures derogating from obligations under the European Convention 
only to the extent strictly required by the exigencies of the situation; and 

- Measures taken by a state must not be inconsistent with its other obligations under 
international law. 

 
Each of these elements is discussed below. 
 
 
 
 

                                                           
2 This distinction between the European Convention and the Georgian legislation is somewhat artificial since under Article 6 (1) 
of the law of Georgia “On international Treaties”, an international treaty of Georgia is an “integral part of the Georgian 
legislation”. 
3 Exception is Protocol No. 6 to the European Convention on Abolition of the Death Penalty, which stipulates that no derogation 
from the provisions of this Protocol shall be made under Article 15 of the Convention (Article 3). 



PROTECTION OF HUMAN RIGHTS IN TIME OF EMERGENCY 
 

GEORGIAN LAW REVIEW – THIRD AND FOURTH QUARTERS 2000 47 

2.1. War or other public emergency threatening the life of the nation 
 
The phrase referred to in the European Convention “war or other public emergency threatening the life 
of the nation” broadly defines the circumstances when a state is granted the right to derogate from 
obligations under the European Convention. For derogation from obligations under the Convention it is 
not necessary that there exist circumstances, which characterise war, rather it is sufficient that a state 
of other public emergency, which threatens the life of the nation exists. 
 
The European Commission of Human Rights in the Lawless case defined “public emergency 
threatening the life of the nation” as follows: “an exceptional situation of crisis or emergency which 
affects the whole population and constitutes a threat to the organised life of the community of which 
the State is composed”.4 
 
Even though a public emergency must affect the whole population, the whole population may be 
affected by the events that take place in one part of the state so that the state might derogate from 
rights and freedoms under the Convention only in that part of the state’s territory.5 Thus, in order to 
declare a state of emergency, it is not necessary for a situation to occur all over the territory of the 
state and that affects the whole population, but it is sufficient to have in one part of the country a 
situation that affects the whole population. In this respect, the case Ireland vs. United Kingdom merits 
a particular attention, in which the Statement of the United Kingdom about derogation under Article 15 
due to the situation in Northern Ireland was dealt with. With regard to this Statement made by the 
United Kingdom, neither the Irish Government nor the European Court has expressed its doubts on 
legality of such Statement by the United Kingdom. 
 
Although the existence of a “state of public emergency” is to be identified in each specific case, the 
European Court of Human Rights sheds light on the factors for determining the existence public 
emergency through its practice. In the Lawless case the Court pointed out that the existence of a 
public emergency was reasonably deduced by the Irish Government b from a combination of several 
factors: 1) the existence in the territory of the Republic of Ireland of a secret army engaged in 
unconstitutional activities and using violence to attain its purposes; 2) the fact that the army was also 
operating outside the territory of the state, thus seriously jeopardising the relations of the Republic of 
Ireland with its neighbours; and 3) the steady and alarming increase in terrorist activities from the 
autumn of 1956 and throughout the first half of 1957.6 
 
In the Greek case the European Commission of Human Rights pointed out that in order to consider an 
exceptional situation as a “state of public emergency” in the sense of Article 15 of the European 
Convention, it should have the following characteristics: 1) it must be actual or imminent; 2) its effect 
must involve the whole nation; 3) the continuance of the organised life of the community must be 
threatened; 4) the crisis or danger must be exceptional, in that the normal measures or restrictions, 
permitted by the Convention for the maintenance of public safety, health and order, are plainly 
inadequate.7 
 

                                                           
4 Report of 19 December 1959, B.1 1961, 82. This definition of the Commission with regard to the same case was later shared 
by the European Court of Human Rights. See Judgement of 1 July  1961, A. 3, p. 56.  
5 D. Harris, M. O’Boyle, C. Warbrick, Law on the European Convention on Human Rights, 1995, 493-494.  It is interesting that 
derogation made by Turkey in 1961 concerned the whole territory of the country. Afterwards, Turkey limited the scope of 
derogation and extended it only to several cities.  D. Gomien, Short Guide to the European Convention on Human Rights, 1995, 
121. See also 27 December 1978 Note of Permanent Representation of Turkey in the Council of Europe, Convention Yearbook, 
21, 1979, p. 20. 
6 1 July 1961 Judgement, A.3, 56, Paragraph 28. 
7 Report of 5 November 1969, Yearbook XII, 1969, p. 72. 
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Based on the arguments made by the Government of Greece on this case the European Commission 
of Human Rights considered the elements upon which the respondent party based in proving the 
existence of state of emergency in Greece. Arguments advanced by the Greek Government about the 
existence of state of emergency were concluded by the European Commission of Human Rights as 
follows: 1) a danger from communists; 2) a crisis of constitutional government and 3) a crisis of public 
order.8 The Greek Government particularly emphasised that communists in and outside the country 
were organising armed revolt and planning to take power, other political parties were co-operating with 
communists and were corrupted, a lot of changes in the government made it impossible to rule the 
country, with constant strikes the economy was in crises and demonstrations were leading to 
anarchy.9 Despite the arguments of the Greek Government, the European Commission stated that the 
situation in Greece did not meet the requirements established with regard to the existence of a state of 
public emergency.10 
 
Even though the case law of the European Convention makes no reference to whether natural 
catastrophe can be considered as a type of emergency,11 there is no ground for excluding natural 
catastrophe as well as other similar extraordinary events from the definition of emergency.12 
 
2.2. State’s right to take measures only to the extent strictly required by the exigencies of the 

situation 
 
The element envisaged by Article 15 of the European Convention according to which a state party 
may take measures only to the extent strictly required by the exigencies of the situation is of 
fundamental importance. It stipulates that proceeding from exigencies of the situation it is strictly 
required to take measures that will allow a state to cope with threat. This leads that the declaration of 
state of emergency by the state is an extreme measure to remedy the situation. In the Lawless case, 
the European Court of Human Rights pointed out that this requirement was met because the Irish 
Government proved that the existing legislation and ordinary procedures to maintain legal order were 
insufficient.13 
 
In assessing whether measures taken by a state are strictly required by the exigencies of the situation 
or not, the principle of proportionality plays a pivotal role. According to this principle, measures taken 
must be proportionate to the existing situation.14 In other words, measures taken by a state must be 
strictly required by the exigencies of the situation. Hence, in time of war or other public emergency a 
state is prohibited to derogate from the obligations under the Convention to the more extent than is 
strictly required by the exigencies of the situation. 
 
In the case Ireland vs. United Kingdom the European Commission has declared with regard to the 
principle of proportionality that a state can not invoke the existence of an emergency situation to justify 
the taking of any measures. The Commission pointed out that a state must specifically make a 
connection between the measure to be taken and the existing situation.15 
 

                                                           
8 Supra note 7, p. 45. 
9 Supra note 7, pp. 46-71. 
10 Supra note 7, pp. 76, 100. 
11 Cases considered until today by the supervisory bodies of Convention with regard to the state of emergency concern use of 
armed forces inside the country due to security. 
12 Supra note 5, p. 493; J. Kosala, Rules on Emergency Powers, in international Human Rights Treaties, in: Human Rights and 
the Functioning of the Democratic Institutions in Emergency Situations: Proceedings of the UniDem Seminar, 1997, p. 114. 
13 1 July 1961 Judgement, A.3, pp. 57-59, paragraphs 36-37. 
14 F. Jacobs, R. White, The European Convention on Human Rights, 1996, p. 320. 
15 Commission Report, 25 January 1976, Yearbook 19, p. 588. 
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International human rights treaties like national legislation, aim at balancing the state’s power with 
regard to taking of special measures in an emergency situation. This means that on the one hand the 
state is granted the right to take measures restricting human rights and freedoms (that are not 
restricted in normal situations) in extraordinary cases and, on the other hand, the state is obliged not 
to restrict certain rights and freedoms in any circumstances. 
 
Prohibition of the derogation from certain rights means that they are of great importance and thus such 
rights cannot be derogated. As for other rights, it must be pointed out that the scope of the rights that 
shall not be derogated is still restricted, in view of the requirement stipulated by the Convention 
according to which derogation from the rights under the Convention shall be strictly required by the 
exigencies of the situation. In practice, it is hard to imagine that derogation from rights such as right to 
marry may be strictly required by the exigencies of the situation. 
 
Obviously if the exigencies of war or other public emergency situation do not require derogation from 
all the rights that may be derogated by the state on the basis of the European Convention, the state 
must not derogate from them. It should derogate solely from the rights that cannot be protected by the 
state due to the existing situation. 
 
The requirement set by the European Convention that measures taken by the state must be strictly 
required by the existing situation relates to a very important issue, that is, the duration of a state of 
emergency. It may be argued that the temporary nature of a state of emergency constitutes one of the 
forms of the principle of proportionality.16  
 
From the provision of the European Convention, according to which a state has the right to take 
measures “strictly required” by the exigencies of the situation, stems that in time of war or other public 
emergency, the exigencies of the existing situation can decrease (or vice versa, increase) and 
measures that were strictly required when the situation first arose might later become unnecessary, 
because of an improvement in the situation.17 Alternatively, measures taken by the state that were 
“strictly required” at the outbreak of war or of another public emergency situation, might turn out to be 
inadequate if such situation changes.18 
 
2.3. “provided that such measures are not inconsistent with the party’s other obligations under 

international law” 
 
Article 15 of the European Convention provides that the precondition for derogation from the 
provisions of the Convention is that the measures taken by the state shall not be inconsistent with its 
other obligation under international law. Violation of this requirement has not been found in any of the 
cases examined by the European Court of Human Rights.19 
 
Of particular interest is Article 4 of the International Covenant on Civil and Political Rights, which 
prohibits in time of emergency, derogation from more rights than the European Convention. In 
particular, besides the rights from which derogation is prohibited under both international treaties, the 
International Covenant also prohibits derogation from rights such as: freedom from imprisonment on 
the ground of inability to fulfil a contractual obligation (Article 11); recognition as a person before the 
law (Article 16); and freedom of thought, conscience and religion (Article 18). 
                                                           
16 Supra note 1, p. 158. 
17 F. Jacobs, R. White, The European Convention on Human Rights, 1996, p. 320. 
18 P. van Dijk, G. J. H. van Hoof, Theory and Practice of the European Convention on Human Rights, 1998, p. 737; F. Jacobs, 
Emergency Situations: The Practice of the Organs of the European Convention on Human Rights, in : Human Rights and the 
Functioning of the Democratic Institutions in Emergency Situations: Proceedings of the Unidem Seminar, 1997, p. 135. 
19 The Lawless case, Ireland vs. UK and case of Branningan and McBride. 
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Thus, the parties to the European Convention that at the same time are the parties to the International 
Covenant on Civil and Political Rights are not entitled to derogate from obligations under the above 
mentioned three articles. The provision of the European Convention stipulating that measures taken 
by a state shall not be inconsistent with its other obligations under international law, cover not only 
rights provided for by international human rights treaties but also the rights that were established as 
norms of customary international law. 
 
2.4. Rights and freedoms under the European Convention that shall not be derogated 
 
Although the European Convention stipulates that in time of war or other public emergency a state 
party may take measures derogating from its obligations under the Convention, this right of the state is 
not absolute. The European Convention stipulates that despite the exigencies of the situation the state 
is prohibited from derogating from certain rights and freedoms. Under the Convention, rights that shall 
not be derogated from even in time of war or other public emergency are as follows: 
  

- Article 2 (right to life), except in respect of deaths resulting from lawful acts of war; 
- Article 3 (prohibition of torture or inhuman or degrading treatment or punishment); 
- Article 4, Paragraph 1 (prohibition of slavery and servitude); 
- Article 7 (prohibition of punishment without law). 

 
2.5. Procedural requirements for derogation from human rights and freedoms set by the 

European Convention  
 
Article 15 of the European Convention also provides for the procedural requirements for derogation 
from rights under the Convention. The Convention imposes upon states the obligation, when a state 
avails itself of this right of derogation, to keep fully informed the Secretary General of the Council of 
Europe of the measures which it has taken and the reasons therefore. It shall also inform the 
Secretary General of the Council of Europe when such measures have ceased to operate and the 
provisions of the Convention are again being fully executed.  
 
The European Convention does not fix a specific time frame within which Secretary General of the 
Council of Europe should be informed about existence of war or other public emergency. However, the 
practice has put light on the time frame for providing the information about such situations. In the 
Lawless case the European Court of Human Rights has stated that the information on measures taken 
by a state shall be notified “without delay” to the Secretary General of the Council of Europe. 
Notification 12 days after the commencement of such measures was considered by the Court as 
consistent with the requirements of the Convention.20 In the Greek case, a notification sent to the 
Secretary General 4 months after the commencement of measures was considered by the European 
Commission as a failure to meet the requirement of the Convention.21 
 
The European Commission’s view in the case Cyprus vs. Turkey on the right of derogation by a state 
under Article 15 of the Convention without informing the Secretary General of the Council of Europe is 
an interesting one. According to it, “Article 15 requires some formal and public act of derogation, such 
as a declaration of martial law or state of emergency, and that, where no such act has been 
proclaimed by the High Contracting Party concerned, although it was not in the circumstances 
prevented from doing so, Article 15 cannot apply.”22 Proceeding from this provision one can conclude 

                                                           
20 Judgement of 1 July 1961, A. 3, p. 62. 
21 Report of 5 December 1969, Yearbook XII, 1969, 43. see also supra note 1, p. 371.  
22 Report of 10 July 1976, paragraph 527.  
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that, in view of the European Commission of Human Rights, notification of the Secretary General of 
the Council of Europe on the basis of Article 15 of the Convention shall be made on the basis of the 
declaration of a state of emergency or martial law by a state in accordance with the state’s legislation. 
In other words, if a state fails to declare the state of war or an emergency situation it is deprived of the 
opportunity of using the right of derogation under Article 15 of the European Convention.23  
 
2.6. European Court’s supervision on derogation from the rights under the Convention  
 
It is of interest to consider whether the European Court of Human Rights exercises supervision 
whether the state meets the conditions of the Convention, whether the rights derogated by a state 
were threatened and whether the measures taken were proportional to the existing situation.  
 
In the Lawless case the European Court proved that the supervisory bodies24 of the European 
Convention of Human Rights exercised control.25 The Court pointed out that the Court determines 
whether the conditions on the right of derogation under Article 15 are met.   
 
The case Ireland vs. United Kingdom played an important role in clarifying this issue. In this case the 
European Court declared that it falls in the first place to each contracting state, with its responsibility 
for the life of its nation, to determine whether that life is threatened by a public emergency and, if so, 
how far it is necessary to go in attempting to overcome the emergency. The Court furthermore 
emphasised that in principle the national authorities are in a better position than the international judge 
in determining the existence of the state of emergency and the scope of derogation necessary. In the 
Court’s view, Article 15, Par. 1 of the Convention leaves “wide margin of appreciation” to the national 
authorities. However, according to the Court’s view, the states do not enjoy an unlimited power in this 
respect. The Court pointed out that the Court together with the Commission is responsible for ensuring 
that states meet their obligations, is authorized to rule whether the states have gone beyond “the 
extent strictly required by the exigencies of the situation”. The Court also held that domestic margin of 
appreciation of the situation is accompanied by a European supervision.26 
 
This means that even though a state has the right to make a determination of the exigencies of the 
situation, this determination is not left without control and the European Court of Human Rights is 
entitled to check whether the state has correctly determined of the existing situation in the country.  
 
 
3. RESTRICTION OF HUMAN RIGHTS IN TIME OF WAR OR EMERGENCY UNDER THE GEORGIAN LEGISLATION 
 
3.1. Requirements set under the Georgian legislation on declaration of the state of war or 

emergency 
 
The Constitution of Georgia quite explicitly regulates the rules on declaration of state of war or 
emergency. It determines the circumstances under which martial law or a state of emergency can be 
declared and what is especially important for our analysis, defines the human rights and freedoms that 
can be restricted in such a situation.27  

                                                           
23 Supra note 18, p. 743. 
24 As known, after the entry into force of Protocol 11 to the Convention, the single Court of Human Rights operates  instead of 
two supervisory bodies of the European Convention of Human Rights (the European Commission and the European Court of 
Human Rights). 
25 Decision of 14 November 1960, see also Greece vs. Great Britain, 1958-1959, 2 Yearbook, p. 176. 
26 Judgement of 18 January 1978, A.25, 78-79, Par. 207. 
27 Many provisions of the Georgian Constitution on the state of war and emergency are similar to that of the Romanian 
Constitution. See P. Gavrilescu, Rules Applicable in Romania During Emergencies, in: Human Rights and the Functioning of the 
Democratic Institutions in Emergency Situations: Proceedings of the UniDem Seminar, 1997, p. 85. 
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Among the provisions of the Georgian Constitution that regulate the regime of state of war or 
emergency subparagraphs g) and h), paragraph 1 of Article 73 of the Constitution providing for the 
power of the President of Georgia to declare the state of war or emergency merit a particular attention: 
 
“1. The President of Georgia: 
… 
g) in case of armed attack on Georgia shall announce the state of war, under appropriate 
circumstances concludes a truce and within no later than 48 hours submit these decisions to the 
Parliament for approval; 
h) in the case of war or massive disorder, violation of the territorial integrity of the country, military 
coup, armed rising, ecological disaster or epidemic or other cases when the state authorities are 
deprived of the opportunity of implementing their constitutional powers normally, shall declare the 
state of emergency throughout the whole territory of the country or part of it and within no later than 48 
hours submit this decision to the Parliament for approval. In time of emergency shall issue decrees 
that have the effect of law until the termination of the state of emergency, take special measures. 
Decrees shall be submitted to the Parliament when it meets. Special authorities are applied to the 
territory where the state of emergency is declared due to reasons mentioned in this subparagraph.” 
 
3.1.1. State of War 
 
Article 73 of the Georgian Constitution provides for the circumstances under which a state of war or 
emergency may be declared. According to subparagraph g), paragraph 1 of Article 73, a state of war 
may be declared only in one case – in case of armed attack on Georgia. According to the Georgian 
Constitution, “state of war” is understood in the meaning of “war” under international law. This 
understanding excludes the possibility of declaration of the state of war in time of civil war. 
 
The action mentioned in the Constitution that causes a declaration of the state of war in Georgia is of 
a “one-sided nature” in the sense that the state of war shall be declared in the case of armed attack on 
Georgia. This excludes declaration of the state of war in the case of armed attack of Georgia on other 
states. The “one-sided nature” of the mentioned provision is justified by the fact that international law 
prohibits armed attack on other states. 
 
According to the law of Georgia “On the state of War”, the declaration of the state of war aims at 
ensuring territorial integrity, state security and public order of the country. It is also noteworthy that 
according to the law, the state of war shall be declared on the whole territory of Georgia. Under 
paragraph 1 of Article 3 of the law, the motives and period of validity of such decision shall be 
indicated in the Presidential Decree on the introduction of the state of war. 
 
3.1.2. State of Emergency 
 
According to subparagraph h), paragraph 1 of Article 73 of the Constitution, a state of emergency shall 
be declared in Georgia in the case of war or massive disorder, violation of the territorial integrity of the 
country,28 military coup, armed rising, ecological disaster or epidemic or other cases when the state 
authorities are deprived of the opportunity of implementing their constitutional powers normally. 
 
                                                           
28 It has to be noted that “violation of territorial integrity of the country may take place both from inside (claim of the population of 
one part of the territory to break away, which develops into armed conflict) and outside the country. Violation of territorial 
integrity of the country, when the state of emergency is declared in Georgia might take place through armed attack on Georgia 
in the case of which, under subparagraph h), paragraph 1 of Article 73 of the Constitution, state of war shall be declared. 
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Unlike the state of war, the Constitution gives quite broad definition of the circumstances causing the 
declaration of a state of emergency in Georgia. Basis for declaration of a state of emergency are not 
exhaustive in the Constitution. 
 
Under the classification made in the Georgian Constitution, civil war belongs not to a state of war but 
to a state of emergency. 
 
Furthermore, it has to be noted that subparagraph h), paragraph 1 of Article 73 of the Constitution 
does not explicitly stipulate all circumstances under which the state of emergency can be declared. 
Besides the ones listed in this subparagraph which may cause declaration of a state of emergency, 
the Constitution makes general indication of “other cases when the state authorities are deprived of 
the opportunity of implementing their constitutional powers normally.” In deciding whether the state 
authorities are deprived of the opportunity of implementing their constitutional powers normally or not 
can be considered as a general criterion to be used in the appraisal of necessity of a state of 
emergency. 
 
The law of Georgia from 17th of October 1997 “On the State of Emergency”29 makes more precise the 
definition of a state of emergency given in the subparagraph h), paragraph 1 of Article 73 of the 
Constitution. In paragraph 1 of Article 1 of the law it is also pointed out that a state of emergency is a 
“temporary measure” declared for the purpose of securing the safety of the citizens of Georgia. Under 
this provision the basis for declaration of a state of emergency can be not only the cases given in the 
Constitution but also natural calamities, major accidents, epizootics or other cases when the state 
authorities are deprived of the opportunity of implementing their constitutional powers normally. Similar 
to the provision of the Constitution, the law does not define exhaustively the cases when it is possible 
to declare the state of emergency. 
 
3.2. Rights that may be restricted in time of war or emergency under Georgian legislation 
 
Paragraph 1 of Article 46 of the Georgian Constitution defines the rights and freedoms that may be 
restricted in time of war or emergency. According to the provision: 
 
“In time of war or emergency, the President of Georgia is empowered to restrict on the territory of the 
country or one of its parts rights and freedoms listed in articles 18, 20, 21, 22, 24, 25, 30, 33 and 41 of 
the Constitution. The President of Georgia is obliged to submit this decision within no later than 48 
hours to the Parliament for approval.” 
 
The mentioned provision of the Georgian Constitution stipulates that the following rights and freedoms 
might be restricted in time of war or emergency: 
 

- right to freedom and inviolability (Article 18); 
- right to privacy (Article 20); 
- right to property and succession (Article 21); 
- freedom of movement and choice of place of residence (Article 22); 
- freedom of speech (Article 24); 
- freedom to peaceful assembly (Article 25); 
- freedom of labour (Article 30); 
- right to strike (Article 33); 
- citizen’s right to obtain information on himself kept in a governmental institution (Article 41).  

                                                           
29 Parlamentis Utskebani, 1997, No. 44, valid from 8 November 1997. 
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The Constitution pays particular attention to the right to vote. In accordance with paragraph 2 of Article 
46 of the Georgian Constitution, “during a state of war or emergency, elections of the President, 
Parliament or other state representative bodes shall be conducted after the termination of such 
situation”. 
 
With regard to the analysis of the rights that can be restricted under the Georgian legislation, in the 
first place mention should be made of Article 46 of the Georgian Constitution, which does not 
differentiate between the rights that can be restricted in time of war on the one hand and in time of 
emergency on the other hand.30 
 
The laws of Georgia “On the State of War” and “On the State of Emergency” envisage similar 
provisions about measures to be taken in time of war and emergency.31 These measures include both 
practical actions that are not directly related with the restriction of human rights (e.g. intensified 
guarding of important facilities) and actions that aim at restricting human rights. Of analytical interest 
here are only those measures that aim at the restriction of the human rights that are regulated under 
the European Convention. In time of war or emergency, the state has the right to take following 
measures relating to restriction of human rights (Article 4): 
 

- introduce special regime for the entrance or exit of citizens (subparagraph "c"); 
- restrict the freedom of movement of the citizens or stateless persons (subparagraph "d"); 
- temporarily seize the firearms, cold steel and ammunitions under the personal possession of 

citizens (subparagraph "e"); 
- prohibit conduct of sessions, meetings, street processions, demonstrations or entertainment, 

sport and other mass actions (subparagraph "f"); 
- use of the property and material means of natural persons only with relevant payment after the 

termination of the state of war or emergency (subparagraph "i"); 
- prohibit strikes (subparagraph "j"); 
- involve citizens in the work of enterprises, institutions or organisations with average wages 

also in the liquidation of the results of state of emergency, therefore ensure their labour safety 
(subparagraph "k"); 

- impose control over the media in conformity with the legislation (subparagraph "n"); 
- restrict movement of transport means and  impose controls (subparagraph "p"); 
- prevent establishment and activities of armed formations of citizens not stipulated by the 

Georgian legislation (subparagraph "r"); 
- check documents in the places of mass public gatherings and in case of existence of relevant 

grounds, check citizens personally, their personal belongings and transport means 
(subparagraph "s"). 

 
The above-mentioned provisions of the law make more precisely the restrictions of human rights in 
time of war or emergency as provided for in Article 46 of the Constitution. If we take into consideration 
the difficulties related to the appearance of a detained person before the court in a prescribed period 
in time of war or emergency, which is one of the most problematic norms for which states derogate 
                                                           
30 Article 55 Par. 1 of the Constitution of Spain states that in time of war, besides the rights that can be restricted in time of 
emergency, the rights of arrested persons and their rights to the assistance of an attorney can also be restricted. See N. Muniz, 
Human Rights and the Functioning of Democratic Institutions under Emergency Situations in the Spanish Constitution, in: 
Human Rights and the Functioning of the Democratic Institutions in Emergency Situations: Proceedings of the UniDem 
Seminar, 1997, pp. 58-59. 
31 The main difference is that unlike the law “On State of War”, paragraph d) of Article 4 of the law “On State of Emergency” also 
specifies that “violators of public order that are not the residents of the place concerned, at their own expenses [can be] expelled 
to the places of their permanent residence or outside the scope of state of emergency.” Paragraph l) of Article 4 of the law “On 
State of Emergency” also differs from paragraph l) of Article 4 of the law “On State of War”. 
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from their obligations32 under the Convention, it is odd that neither the law “On the State of War” nor 
“On the State of Emergency” include provisions to extend the time limit for appearance of a detained 
person before the court beyond the 48 hours (as required in normal circumstances). 
 
3.3. Control of national court on the declaration of state of war or emergency 
 
It is of interest to consider whether it is possible to carry out judicial control over the declaration of the 
state of war or emergency or whether the declaration of the state of war or emergency is subject to 
political discretion of the state authority (executive and/or legislative). The state practice varies in this 
regard. Let us discuss the issue of judicial control over the declaration of the state of war or 
emergency not in the light of the Georgian Constitution or ordinary legislation but of the European 
Convention. For the purpose of this analysis it has to be envisaged, that international treaties, 
including international human rights treaties, which certainly include the European Convention as well, 
is an integral part of the Georgian legislation. This means that the Georgian court may directly apply 
the European Convention as a legal source. 
 
Due to the fact that the Georgian legislation does not directly specify the body empowered to carry out 
judicial control of the announcement of the state of war or emergency (e.g. the Constitutional Court),33 
such authorisation should be granted to the Georgian court. If, for instance, in time of emergency 
under the European Convention a state derogated from its rights to an extent that was not strictly 
required by the exigencies of the situation and thus derogation from its rights was not proportional to 
the existing situation the court shall not be prohibited from cancelling the derogation from the rights 
that are not proportionate to the existing situation. 
 
 
4.  COMPATIBILITY OF REQUIREMENTS ESTABLISHED BY THE EUROPEAN CONVENTION AND THE GEORGIAN 

LEGISLATION WITH REGARD TO STATE OF WAR OR EMERGENCY 
 
4.1. The state of war or emergency 
 
The requirements set by the European Convention and the Georgian legislation with regard to the 
declaration of a state of war or emergency does not substantially differ. The Georgian legislation 
stipulates more precisely those circumstances under which a state of war or emergency may be 
declared. Both, the European Convention and the Georgian legislation consider the state of war or 
emergency as a special circumstance. 
 
4.2. Rights derogation from which is prohibited 
 
Unlike the European Convention, which stipulates the rights from which derogation is prohibited, 
Georgian legislation defines the ones that can be restricted. 
 
Let us consider the Georgian legislation in the light of the rights from which derogation is prohibited 
under the European Convention: 
 

- Right to life except the cases of death resulting from lawful acts of war. 
                                                           
32 Article 7 of the laws “On the State of War” and “On the State of Emergency” stipulate the possibility of arrest of a person, only 
in time of curfew or when it is prohibited to be in the places of mass gatherings without officially issued passes and their identity 
documents. According to the law, for violation of this rule a person can be arrested and held until identified but for no longer 
than three days. 
33 For example, in Germany the Federal Constitutional Court may carry out control over the legality of the act by which the state 
of emergency is declared. See E. Özbudun, Emergency Powers and Judicial Review, in: Human Rights and the Functioning of 
the Democratic Institutions in Emergency Situations: Proceedings of the UniDem Seminar, 1997, p. 18. 
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Neither the Georgian Constitution nor laws “On the State of War” and “On the State of Emergency” 
stipulate that the right to life may be restricted. 
 

- Torture, inhuman or degrading treatment or punishment. 
 
Although Article 17 of the Constitution, which prohibits torture, inhuman, cruel or degrading treatment 
or punishment is not included in those articles that may be restricted under the Georgian Constitution 
or ordinary legislation, paragraph 4 of Article 18 of the Georgian Constitution state that “the physical or 
mental coercion of a detained or otherwise freedom-restricted person is impermissible”. Paragraph 1 
of Article 46 of the Constitution stipulates that Article 18 of the Constitution, including its paragraph 4, 
may be restricted. What stems from this provision is that the Constitution deems it possible in time of 
war or emergency to physically or mentally coerce a detained or otherwise freedom-restricted person. 
Therefore, the Georgian Constitution allows for physical or mental coercion of a detained or otherwise 
freedom-restricted person in time of war or emergency which may constitute one of the forms of 
torture, inhuman or degrading treatment prohibited under Article 3 of the European Convention and 
derogation from which is prohibited in any situation, even in time of war or emergency.34 
 
Proceeding from the above, paragraph 4 should be excluded from Article 18 that may be restricted in 
time of war or emergency. 
 
It is also noteworthy that under paragraph 2 of Article 13 of the law of Georgia on “normative acts” a 
decree of the President of Georgia should not contradict to the normative acts including international 
treaty. 
 

- Slavery, servitude. 
 
In conformity with the requirements of Article 4, Par. 1 of the European Convention (slavery and 
servitude), the Georgian legislation does not provide for the provision that allows for slavery or 
servitude in time of war or emergency. 
 

- punishment without law. 
 
Similar to Article 7 of the European Convention, under paragraph 5 of Article 42 of the Georgian 
Constitution it is prohibited to hold a person responsible on account of an act, which did not constitute 
a violation of law at the time when it was committed. The European Convention and the Georgian 
legislation are compatible since both of them prohibit imposition of a heavier penalty than the one that 
was applicable at the time the criminal offence was committed. 
 
In some cases, the Georgian Constitution establishes more strict requirements than the European 
Convention on human rights protection in time of war or emergency. Under the European Convention 
derogation from the freedom of thought, conscience and religion is possible in time of war or 
emergency. According to the Georgian Constitution, the provision relating freedom of thought, 
conscience and religion (Article 19) is not included in those articles that may be restricted under Article 

                                                           
34 Physical or moral coercion of an arrested or otherwise freedom-restricted person in time of war or emergency is a violation of 
the norms of not only the European Convention and other international human rights treaties, but of customary international law 
and jus cogens as well. See supra note 1, p. 173. 
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46 of the Constitution.35 Hence, under the Georgian Constitution, unlike the European Convention, 
freedom of thought, conscience and religion may not be restricted even in time of war or emergency. 
 
There is a similar difference on the right on freedom of assembly and association. Article 15 (2) of the 
European Convention does not prohibit derogation from freedom of assembly and association in time 
of war or emergency (Article 11) which means that a state may derogate from freedom of assembly 
and association. Unlike the European Convention, under the Georgian Constitution, freedom of 
assembly and association (Article 26) is not included in the list of articles that can be restricted on the 
basis of Article 46 of the Constitution. Therefore, under the Georgian Constitution restriction of 
freedom of assembly and association in time of war or emergency is prohibited.36 
 
As far as the right to education and equality of rights of spouses are concerned, the European 
Convention and the Georgian legislation also take different approaches. Article 2 (right to education) 
of Protocol No. 1 to the European Convention may be restricted in time of war or other emergency, 
whereas right to education under Article 35 of the Constitution shall not be restricted.37 Article 5 of 
Protocol 7 of the European Convention provides for derogation from the right to equality of rights of 
spouses. Unlike Article 7 of the Convention, paragraph 1 of Article 36 of the Georgian Constitution 
may not be restricted in any circumstance, even in time of war or emergency. 
 
4.3. Principle of proportionality 
 
As already pointed out, the principle of proportionality is essential in selecting the measures to be 
taken by a state. These measures must directly derive from the exigencies of the existing situation. 
Restriction of any human rights should be strictly required by the existing situation. 
 
Although neither the Constitution nor ordinary legislation directly refers to the principle of 
proportionality, the necessity to comply with this principle stems from a number of provisions of the 
Georgian legislation. 
 
First of all, attention is drawn to the provision of Article 4 of the laws of Georgia “On the State of War” 
and “On the State of Emergency” according to which measures listed in this Article may be taken in 
accordance with “specific circumstances” in time of war or emergency. The aim of referring to “specific 
circumstances” is to limit measures to be taken by a state only to those that are necessary for the 
exigencies of the existing situation. Due to diversity of state of war or emergency, flexibility of 
legislation is quite understandable. 
 
With regard to the declaration of the state of war or emergency, the Georgian legislation provides for 
the mechanism of control over the restriction of human rights, which is important for the observance of 
the principle of proportionality. In particular, a decree issued by the President of Georgia in time of war 
or emergency restricting human rights and freedoms as provided for in Articles 18, 20, 21, 22, 24, 25, 
30, 33, 41 of the Constitution, shall be approved by the Parliament of Georgia. 
 
The Parliament should have the right not only to approve a proposal submitted by the President on the 
restriction of any of the right under the Constitution, but also to identify the proportionality of restriction 
of a certain right in relation to the exigencies of the existing situation. If the Parliament considers that 

                                                           
35 As already mentioned, these articles are: 18, 20, 21, 22, 24, 25, 30, 33, 41. See also: Z. Rukhadze, Constitutional Law of 
Georgia, 1999, pp. 115-116. 
36 P. Tsnobiladze, Constitutional Law of Georgia, 2000, p. 143. 
37 At the time of writing this paper, Georgia is not party to the Protocol No. 1 to the European Convention. 
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the measures to be taken are not strictly required by the exigencies of the situation, it should have the 
right to give approval on the restriction of only the rights it considers proportionate for restriction. 
 
As for the duration of measures to be taken, Article 3 (3) of the law “On the State of War” stipulates 
that if the Parliament considers that condition, on the basis of which a state of emergency was 
declared, does not exist any more, it adopts a law cancelling the state of emergency. Even though this 
provision envisages the proportionality of measures taken in the sense of the duration of the existing 
situation, the law does not provide for the Parliament’s authority in the case where it considers that 
conditions have improved because of which measures taken “exaggerate” the exigencies of the 
existing situation and therefore, measures initially taken should be modified in order to become 
proportionate to the existing situation. 
 
The necessity of observing the principle of proportionality also derives from the term used in the 
Georgian legislation, such as “restriction”. In time of war or emergency the President of Georgia 
“restricts” and not “rejects” certain human rights. A right may be “restricted” to the extent required for 
the exigencies of the situation, but if a right is entirely “rejected” it will become impossible to consider 
various degrees of the exigencies of the situation. 
 
The principle of proportionality seems doubtful with regard to the provision of paragraph 2 of Article 46 
of the Georgian Constitution about conduct of an election after the termination of a state of war or 
emergency. It is hard to imagine that the exigencies of state of emergency would always strictly 
require postponement of elections. If elections are postponed due to the emergency situation, which is 
not strictly required by the exigencies of the emergency situation, postponement of elections will be 
considered as a disproportionate measure. It would be reasonable if paragraph 2 of Article 46 of the 
Constitution envisaged not the necessity but rather the possibility of postponement of elections in time 
of war or emergency. 
 
4.4. Procedural requirements established with regard to declaration of the state of war or 

emergency 
 
Although the Georgian Constitution does not stipulate procedural requirements on notification of the 
Secretary General of the Council of Europe in time of war or emergency, according to the laws “On the 
State of War” (Article 15) and “On the State of Emergency” (Article 15) the Ministry of Foreign Affairs 
of Georgia shall notify the Secretary General of the United Nations about the declaration and 
termination of a state of war or emergency. 
 
It must be noted that the above mentioned laws also provide for the necessity of “immediately” 
informing the UN Secretary General about the declaration of the state of war or emergency. 
 
The necessity to notify the UN Secretary General on the declaration of the state of war or emergency 
in Georgia derives from Article 4(3) of the International Covenant on Civil and Political Rights. Georgia 
acceded to the Covenant in 1994. 
 
Even though Georgia became a party to the European Convention in 1999, an amendment to the 
Georgian legislation on the necessity of notification of the Secretary General of the Council of Europe 
was not made. Hence, according to Article 15(3) of the European Convention the mentioned laws 
require the amendment with regard to the notification of the Secretary General of the Council of 
Europe. 
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5. CONCLUSION 
 
The rules established by the Georgian legislation with regard to the declaration of a state of war or 
emergency basically meets the requirements of the European Convention. However, the contradiction 
between the Convention and the Georgian Constitution with regard to physical or moral coercion of a 
detained or otherwise freedom-restricted person in time of war or emergency constituting one of the 
forms of torture, inhuman or degrading treatment is obvious. 
 
In certain cases, the Georgian legislation establishes stronger guarantees for the protection of human 
rights than the European Convention. The Georgian Constitution prohibits restriction of a number of 
rights and freedoms in time of war or emergency that may be restricted (derogated) under the 
European Convention. 
 
Similar to the European Convention and its case law, the principle of proportionality is established 
under Georgian legislation. However, as for the postponement of elections, application of this principle 
seems doubtful. 
 
In respect of procedural requirements, in particular on notification of the Secretary General of the 
Council of Europe in time of war or emergency, amendment should be made to the laws “On the State 
of War” and “On the State of Emergency”. According to this amendment, relevant information on the 
declaration and termination of the state of war or emergency shall be notified to the Secretary General 
of the Council of Europe. 
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OTAR MELKADZE* 
 
 

ELECTION LAW: REMARKABLE PARALLELS! 
 
 
It could be said that election law is one of the most important branches of constitutional law, as it is on 
the degree of fairness of which the healthy democratic microclimate of constitutional arrangement and 
operation of the country is dependent. Even nowadays, the conceptual reasoning of election law, 
transformed into practice, is the subject of intense discussions for the legislators of newly democratic, 
rule-of-law states. Many of them have established the solid foundation of state building by means of 
fair election law and an election system regulated by legal norms, while some of them are still 
experimenting with various models or adjusting the election law to every new election through the 
introduction of new changes, as is characteristic for the past decade of the history of Georgian election 
law. 
 
My choice of discussion was stipulated by the fact, that being a specialist of constitutional law, I often 
come upon the diverse experience of foreign countries and I am not distant from Georgian election law 
either, as I was a Member of the last two Parliaments of Georgia. Thus, I have much to say and to 
recall, with the view of providing an objective assessment of the problems that have arisen during the 
process of building up the rule-of-law state in the new Georgia. 
 
In 1992-1995, the Parliament entered the adoption of such fundamental acts of Georgian 
constitutional law on the credit side of its account, as the fundamental law of a State, the Constitution, 
and two laws on elections of decisive importance: the Law on the Election of the President of Georgia 
and the Law on the Election of the Parliament of Georgia. Everything was completed in a zealous 
drive to finish, as if the completion was the only important thing. In just two weeks we managed to 
change the government model, to prepare the draft Constitution and had time adopt the Constitution of 
the 24th August. One week was all we needed for the two laws on elections and thus we laid the 
foundation of Constitution building without even thinking about its quality and solidity. And only now, 
after obtaining the results of haste, we are anxious, about both the model of government and the 
election law. 
 
Now we can say, without hesitation, that the Georgian election law can lay blame for all its problems 
on those three weeks of “successful” legislative activity of the Parliament. This is one more reason 
why I recall my parliamentary work with a heavy heart, as I failed to make the majority of the 
Parliament take notice of some of my opinions, critical remarks, and of certain proposals. Thus, I do 
not leave out the fact that the reader may even notice the modulation of excuses on the part of the 
author. It is really so when one is obliged to repeat one and the same over and over again. We have 
mentioned it more than once at parliamentary meetings, when discussing election legislation, but this 
did not have any particular impact upon the outputs of the Parliament. 
 
Just after the first test of the Law on Parliamentary Elections during the elections of 1995 we outlined, 
using causal-statistic arguments, the deficiencies of the Georgian election law in our book “Discourses 
about the Georgian Constitution”1. In the present article we have referred to many opinions from that 
                                                           
* Prof. Otar Melkadze is Professor of Law, Department of Theory of Law and Constitutional Law at Tbilisi State University. 
! Translation from Georgian language by GEPLAC. 
1 O. Melkadze, Discourses about the Georgian Constitution, Tbilisi, Upleba, 1996, p.190. 
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book for a very simple reason: a commentary, together with a proposal for improvement was made, 
but it has never been taken into consideration and the situation is just the same. We even made some 
prognosis regarding the possible consequences of the deficiencies of the Georgian election law. 
Mention was made and the case remains that, as expected, our suggestions are proved by the 
specific results of the elections that followed. 
 
 
1. ABOUT THE ELECTION LAW IN GENERAL 
 
With the wide range of problems of parliamentarianism, election law is an important institution of 
Constitutional law. And indeed, with due consideration of the rich experience of parliamentarianism, it 
could be said that although the election law of each country is based on common principles, the 
specific modelling of election system in every individual case and the practical nature of organisational 
processes as a whole, provide for a high level of variance. 
 
Election law is made from the whole set of sources of law: the Constitution, the portfolio of laws, or the 
codified legislative acts in terms of an election code, which are usually similar in the procedural part, 
but differ from each other according to the systematic arrangement and by the fact that correction of 
election law by the parliamentary majority, acting in their political interests in the forthcoming elections, 
leads to continual change. 
 
The Law “On elections” is an organic law, i.e., the law that secures the stability of direct democracy, 
supporting a democratic country within the limits of constitutional clauses. The democratic 
development of every country depends considerably on the law on elections and the election system 
regulated by it. 
 
The fact that in legal literature the election law has long been established as a separate field of law 
speaks about its particular importance, but it is not an independent field of law, it is organically bound 
to the Constitution by means of the law on elections. The perspective nature of the process of 
democracy building in a country is dependent upon the regulated relations between the Constitution 
and the law on elections. The election law is the essential warrant for protecting the Constitutional law 
of the country, provided the election legislation is duly protected by the Constitution as well. 
 
For instance, the Constitution of the Portuguese Republic protects the election law against its possible 
correction by the parliamentary majority acting in their own interest in the pre-election period. It is just 
this idea that is born by the constitutional norm, in accordance with which the law on elections or 
amendments to the law in force should be adopted not later than 5 months prior to the elections. 
Otherwise, they can be enacted only after the elections. 
 
According to the examples of different countries, the election law, under a variety of principles and 
mechanisms, is characterised with considerable similarity and peculiarities. This time, being rather 
general, we will discuss only those several peculiarities that we consider necessary to highlight in 
relation to the problems of Georgian election law. This means that the main argument of many of our 
proposals is the method of comparative law. 
 
1.1. Election law and election system 
 
Realisation of election law and the results of the formation of representative bodies of a State basically 
depend upon the complex legal arrangement of the ways and means of its implementation - upon the 
election system. Within the limits created by the principles and criteria of election law, the election 
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system is a set of rules and procedures, regulated by the law, by means of which the passive and 
active electoral rights of a voter are enacted, and voting procedure and the determination of the results 
of the elections are secured. 
 
According to the level of regulation of this combination, various types of public relations in the form of 
procedural norms guarantee the fairness of the election law of the country. However, irrespective of 
the type of elections, majoritarian, proportional, or mixed, what is decisive for the election system, and 
its degree of fairness depends on the organisational arrangement of the election system, on the 
fairness of the framework of normative system, on the one hand, and of their fulfilment and 
observance, on the other, and to be more precise – on both of them. 
 
Nevertheless, the most frequent violation of the fairness of election law is related to such 
organisational-technical issues, as the completeness of the lists of electioneers, use of ballot papers 
by the electioneers, the order of setting up election commissions, the system of counting votes and the 
mechanism of drawing out the results of the elections. When mentioning these one can also speak not 
only about mechanical violations, but also about the normative preconditions for these violations, 
because wherever the civic responsibility of the electioneers is high enough, one can express his/her 
own will even through the post and a trustee. It should be mentioned that the theme of falsification of 
votes was touched upon during the last presidential elections in the United States of America. And as 
far as the saying “elections are won by those, who count votes” means one and the same in every 
language, we should suppose, that the decisive element in putting this formula into operation is how 
one understands what is prohibited, how far is it admissible to violate whatever is prohibited, and how 
successful such interference will be. The lower is the norm of authorisation of electioneers, determined 
on the grounds of participation of the electioneers in the elections and consequently, even lower – the 
number of votes, necessary for winning elections, the stronger is the impact of such “interference” 
upon the final results of the elections. Moreover, the limits of victory may vary from the majority of 
votes of the majority of the electioneers, participating in the elections, to the minority of votes of the 
minority of the electioneers, participating in the elections, of course, as a legislator concerned about 
his/her future, wishes. For instance, in the United States of America, Great Britain, India and in the 
countries where the majoritarian system of comparative majority is in force, a candidate, unacceptable 
to the majority of the voters may be elected only because he/she got more votes, than the others. 
 
In a number of countries absenteeism is combated with the help of such a system, but in fact the 
parliamentary majority cuts out the election law according to the interests of its lengthy parliamentary 
life, attains the desirable results and the number of participants of the elections decreases year by 
year. Fairness of the election law should be secured by means of the balance of votes of the whole 
body of voters and not just of a minority. This is a national problem of election law and it is resolved in 
various ways. In one group of countries the legislation is subordinated to general indifference, while in 
another it constitutionally brings the will of a voter up to a high level of responsibility and adherence to 
principles. For instance, in Portugal the execution of electoral right is equivalent to the constitutional 
category of a civil obligation (Article 49-2 of the Constitution). In such countries as Australia, Belgium, 
Brazil, Venezuela, Italy, Greece participation in the elections is legally binding and it is not a merely a 
declared rule; Australia, Argentina, Belgium, Netherlands and Luxembourg provide some pecuniary 
sanctions for voters who fail to participate in the elections. 
 
In Italy as well, voting is considered to be a constitutional civic obligation (Article 48 of the 
Constitution) for every citizen. Non-participation of a resident Italian in the elections without good 
reason is registered at the court for the period of five years and the court record will be revoked only in 
the case where the voter does not comply in that period. At the same time the mayor of the commune 
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is authorised to announce the name of the voter who failed to appear at the elections with the view of 
increasing the public influence upon the voter. As regards non-resident Italian citizens, they are 
entitled to vote in the commune, on the list of voters on which they were before they went abroad. In 
case they come to Italy to participate in the elections, expenses related to travel in both ways would be 
compensated from funds allocated in the election estimate. 
 
In nearly every country there exist statutory standards, the so-called qualifications, a citizen is to 
comply with in order to get or exercise the electoral right. We shall draw the reader’s attention only to 
one of them, namely to the residence qualification, as far as we consider, that introduction of this 
institution in the election law would have saved us from a number of deficiencies. 
 
Most countries make use of the residence qualification, which is measured by the length of period of 
settlement of a voter in a particular electoral district. The period is characterised by different features, 
namely, when taken an example of a specific country upon the discussion of application of the right of 
active and passive vote, in particular with the right to elect, and with due consideration of the level of 
the representative body. 
 
Regulation of propaganda campaigns in respect of elections is of particular significance. Generally, in 
most countries, the right of every leading political party to use broadcast time is strictly regulated not 
only during the election campaign, but even after the elections are over. This principle is rigorously 
controlled and no exemptions are allowed. In this respect, the Scotland case is of particular 
importance, when during the local elections, the TV-interview of British Prime Minister, John Major, 
lasting a half an hour, was cut under a court decision. The court decision was based upon the claim of 
the opposition parties, including the Labour Party. They considered that the interview of the Prime 
Minister, which of course would itself be very interesting to the whole British people, was a pre-
election propaganda manoeuvre of the Conservative Party. The motivation of the claim was based on 
the said argument. As the mass media noted at the time, forbidding the Head of the State to use the 
broadcast time was interesting particularly as the BBC, as a State Corporation, was financed from the 
revenues collected from the taxpayers and allegedly due to this reason the Government had the 
possibility to manipulate Corporation policy. 
 
One more issue to which we would like to pay attention is related to the regulation of incompatibility, 
the issue that is explicitly regulated in the election law of foreign countries, not only in respect to the 
acquiring of the deputy’s mandate, but in a number of countries, with the participation in the elections 
in the capacity as a candidate for a deputy. In these countries, nobody would understand why the 
problem of incompatibility of any deputy should remain unsettled after the approval of his/her 
authorisation, as nearly everywhere, this issue is generally regulated in advance, on the grounds of 
relevant legislation. 
 
1.2. Degree of fairness of the election law 
 
We have decided to pay particular attention to the issue of fairness of the election law due to certain 
reasons, although it has long been the subject of discussion in society, at least at the level of 
outcomes of the last two parliamentary elections in Georgia. Modern understanding of the democracy 
considers the problem of fairness of the election law from various points of view, inasmuch as the 
doubts about the fairness of the election law may be based both upon objective and subjective 
reasons, provided we consider these features in direct relation with the election law itself, the election 
system and the election process established under it. 
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Should the legally regulated election law be fair by its nature and essence, it may lose this 
fundamental virtue and become the cause of unfairness, of the legally established election system and 
especially its organisational body and election process are not perfect. In this context, we should for 
the most part focus on the representative principle of setting up election commissions, as far as a 
single-party majority gathered in the commissions certainly provides for “technical” outcomes of 
elections. 
 
Fairness of the election law is directly connected with the responsibility of the participants in the 
process of its realisation. And participants of election–legal relations are such entities of the highest 
rank, as they are the State itself, its legislative power – the Parliament and the legislator – the deputy, 
executive bodies organising the elections and the citizen of the country – the voter. Election legislation 
assigns appropriate places to each of them in the process of enforcement of election law, according to 
the relevant provision of the election law under the Constitution. 
 
Securing the fairness of the election law requires a high level of responsibility both on the part of the 
State, namely in terms of full value of the legislation and its perfect enforcement, and from each 
citizen-voter. In foreign countries, the election law proclaims the equal electoral right, meaning the 
equal participation of citizens in the elections, each of them having one vote, the realisation of which is 
secured by the supreme representative legislative body of the country in full compliance with the 
constitutional guarantees. Responsibility of voters means the enforcement of their own will, 
irrespective of the mechanism of legal regulation in the country, whether oriented on mandatory or 
voluntary regime of voting. 
 
Fairness of the election law to a large extent depends on the relations between the parties of 
representative democracy; between a voter and his/her favourite representative or deputy in the 
process of parliamentary activities of the latter. In this respect, the study by Professor of San-
Francisco University, K. Lawson, “State Arrangement of Human Society”2 is of particular importance. 
In this study, the author discusses the opinions of a famous annotator of this issue of 20th century, 
Hanna Pitkin, and establishes his own position. 
 
Hanna Pitkin suggests to grant deputies with considerable freedom, but requires their activities in the 
supreme representative body to be performed with due consideration of optimum compatibility of the 
interests of the voters and of the nation. Lawson considers, that the standpoint expressed in Hanna 
Pitkin’s formula is that the author sees the interests of the voters as a combination of all problems that 
are caused by the policy of the government that has been elected as a result of the realisation of its 
election right. In the case where public representative considers it necessary to take steps adverse to 
the interests of the voters, they are obliged to explain and persuade them that national interests are at 
the same time the interests of the voters and to try to change the will of the voter under this argument, 
even if they are actually unable to do it. 
 
Together with Pitkin’s ideas, Prof. Lawson considers some other institutional guarantees as well, to 
our mind, mainly their negative manifestations. Pitkin accepts only those representatives, who trying in 
to solve serious problems might even try to attain the outlined objective unsparingly, but sometimes 
fail to. Lawson speaks about other types of representatives. We think, that in the light of specific 
outcomes of Georgian election law, we should draw your attention upon to the Lawson-type of 
representatives, because the group of representative he speaks about is the category of “favourites”, 
whose activities are not characterised with such resolution and all their parliamentary activity is limited 
to local, private problems. 
                                                           
2 See: Republic: Parliamentary or Presidential, Tbilisi, Upleba, 1996, pp. 145-164. 
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According to Prof. Lawson, often some private persons pay the election expenses and thus supervise 
the behaviour of voters during the voting process, even though a particular interest may come from 
outside the election district. Lawson considers that powerful opposition may not be a reliable 
guarantee against faulty actions in every case either, as far as individuals, who are waiting for their 
turn to get the power, may act within the limits of particular personal interests and for the realisation of 
the general interests of the electioneers. They may join forces, having power only in order to get their 
share.3 
 
Fairness of the election law is essentially dependent upon the interrelation between the legislation and 
the voter. Election law should first of all be fair at the level of the law on elections. Hence it should not 
be an inorganic collection of provisions from foreign experience. Every innovation picked up from the 
election law of other countries should fit in the national system and should serve the idea of its 
perfection and, what is no less important, should be understandable and acceptable to the legal 
consciousness of the electorate. 
 
There should be firm correspondence between the law on elections and a voter in the light of mutual 
understanding: an electioneer should know and acknowledge the law and similarly, the law should 
take into account the circumstances and diversity of voters in such a way as to be able to gain 
confidence and not to create disbelief. Moreover it is most likely, that yesterdays’ law on elections 
would not suit the tomorrow’s voter, but annual changes do not create a sound pre-election situation 
either. 
 
As mentioned above, the law on elections is both the indicator and the warranty of a country to be 
democratic. Democratic law on elections should promote the formation of purposefully civilised, stable 
political spectrum in the countries of new democracy, provided, of course, that the set of rules 
established within it includes relevant principles together with election mechanisms. 
 
Still the standpoint, from the point of view of this process and its outcomes, is the fairness of the 
election law, but as it seems, it is not a permanent category either. We have been once again 
convinced of the above during the last presidential elections in the United States of America. It sounds 
as though the issue of fairness of the election law became pressing in just this respect. To my mind, it 
is definitely not a doubtless assertion. The issue of fairness of elections has often and for a long time 
now been touched upon in relation to the technique of so-called indirect elections, the normative 
framework of which quite often makes the elections senseless. A remarkable example of such 
elections is the election of a Prime Minister in Sweden, when the success of a candidate is secured in 
every situation, except for the case, when the majority of the deputies on the list rejects the candidate. 
 
The issue of fairness of the election law of the United States of America arises in regard to indirect 
elections. The haziness of the American election law has revealed itself at last, when actually 
preference is given to indirect elections that have been born parallel to direct elections and during the 
presidential elections the final results depend not on the total amount of votes, but on the votes of the 
delegates elected by them, for whom it is not mandatory to take into account the attitude of the voters 
towards the candidate for President. Due to this fact, there has often been a serious imbalance in the 
distribution of votes of voters and the votes of their delegates for the candidates for President. 
 
During the last, and as they say the most expensive elections in the United States of America, 
generally acknowledged as the lead country of democracy, democracy has definitely got mixed up and 
                                                           
3 See: Republic: Parliamentary or Presidential, Tbilisi, Upleba, 1996, p. 163. 
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the election law failed. This, if it could be said so, is the most simple conclusion of the sensational 
outcome, behind, which the mass media has discussed many issues, so unpleasant for the country of 
exemplary democracy, including counterfeit ballot papers and distortions during counting votes in the 
state of Florida, surprisingly in the state where brother of the new President, George Bush-Junior is 
the Governor. Could it be that this as well means something in the light of fairness of the elections? 
But how could one believe that all this happened only in one state? Any way, this is part of the 
outcome, the negative part of it. The reason should be sought in the circumstances causing such 
outcome, which is, to our mind enhanced by the outdated election law. It is impossible for an election 
law to keep its objectivity and relevantly and fairness for centuries, at least due to the fact that the 
modern voter essentially differs from a voter of the past – the electorate has been completely 
changed. 
 
All the above deliberations may become the grounds for one serious conclusion. To our mind, there 
exists the problem of modernity of the election law and it could as well be said that one of the decisive 
dimensions of the election law is its modernity. It is evident that the existence of this problem brought 
about the signs of stress in the American democracy. The case is that voters have gone far ahead of 
the already outdated election law. We consider that the law will be changed and it will first of all 
change the system of counting votes. It is for this reason that these are the last Presidential elections 
in the United States of America carried out according to the old election law and the election system. 
Another similar case like this and the signs of break up of American democracy will cause material 
problems – we have already felt the symptoms of this. 
 
1.3. Urgent issues of the election law 
 
The above given titling should be understood in a way that we are going to offer the large spectrum of 
pressing issues of the election law. Our purpose is to draw the readers’ attention to the ideas, means 
and methods from the experience of foreign countries in this field, that we consider vital with the view 
to further improvement of Georgian election law. 
 
Mention has of often been made of the special function of the election law in regard to the 
establishment of party-political system, but general deliberations satisfy only one’s inquisitiveness. 
Analysis of long-lasting experience of foreign countries enables us to explicitly state the 
methodological function of the election law, provided that the set of its rules is arranged in such a way 
as to direct the process of establishment of classic multiparty system on a step-by-step basis. We 
presume that the election law, contemporary to the first stages of state-building process, shall correctly 
comprehend the starting conditions, targeted aims and, what is of foremost importance, the time 
factor: when has an election law been adopted and for what period of time is it intended to work, the 
fundamental goal of which is to secure representative democracy with a competitive multiparty political 
system. To be short, we stress the particular importance of the modernity of the law on elections, in 
order for it to envisage from the outset, on the grounds of basic election principles, the establishment 
of a mobile election system, which will be able to not only settle the tasks of the initial stage, but adapt 
in time and implement the necessary changes and amendments with the view of further improvement 
of the election law. 
 
A multiparty system is the basis for the preservation of the principle of delimitation and balance of 
power and construction of balanced State power. This is the classic of foreign constitutional law, but 
whatever is happening in the new States just emerging from the shadow of former Soviet system is, of 
course, the folklore of the post-communist space. 
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Hungary is a kind of exception among them. More than 100 political parties were registered before the 
first post-communist parliamentary elections. 60 of them participated in the parliamentary elections, 
but only 12 managed to present cohesive party lists according to the election districts and obtain the 
right to the pre-election broadcast time on the State TV channel. Under the existing 4 per cent barrier, 
only six of them got parliamentary mandates. 
 
The results of the elections have somehow reduced the number of parties left outside the Parliament 
nearly by a half. This progressive dynamic has an enduring constitutional basis and the multiparty 
system is reinforced within it as an invariable rule. The multiparty system is gradually improving under 
the influence of the law on elections and for the present time the position of a leader in the political 
arena of the country is shifting from one to another of the three parties. 
 
The majority of party systems are characterised by diversity, but the main thing is that a sound, 
progressive outlook should prevail on a diverse political arena. This should be the aim of opposition, or 
better to say, of competition and, the contest of progressive ideas. Benjamin Disrael's observation that 
“no government can be long secure without a formidable opposition” is the result of the generalisation 
of the practice of the multiparty system. 
 
“Formidable opposition” from Disraeli's formula is a multiyear issue in essence. Not only the 
formidable parliamentary opposition, equipped with the mechanisms of parliamentary control is meant 
here under Government opposition, but also a disappointed voter as well, who may cause 
considerable changes in the balance of state power forces due to a reshuffling of votes, or even direct 
its election will towards the establishment of a competitive environment. For instance, a rather stable 
tendency can be observed in some of the election districts of southern states of the United States of 
America where the position of a voter bears the signs of so-called dual orientation. Although 
supporting a Republican candidate during the presidential elections, a majority of votes are cast for 
Democrats in local elections and elections for Congress, and vice versa. Thus the notion of a ruling 
party does not ”work” here any more, the country is actually governed by a two-party system. 
American constitutionalists consider that there is only one reason for this: willingness to establish 
competitive opposition situation and the guarantee of political balance related to it. 
 
The fairness of election law greatly depends on a sound opposition and the attitude of the ruling power 
towards opposition opinion. Generally, elections are very expensive and place the ruling political party 
in a stronger position in comparison to other election subjects. Though in number of countries, the 
State itself “pays for” material support to the leading political forces of the country, i.e., for political 
groups that have acquired parliamentary mandates. 
 
In this respect, we can mention Germany as an example. From the mid 1980s, DEM 58 million were 
allocated for Bundestag factions in terms of subsidies. After the re-unification of Germany, the general 
situation in the country changed and according to the law “On Party Financing”, which was enacted on 
1st of January 1994, the financing fund has been increased to DEM 230 million, and now makes up 
more than half of the total revenues of the main parities. The principle for the distribution of funds has 
been elaborated: a party gets DEM 1,3 per vote up to 5 million valid votes cast for candidates for the 
Bundestag, Landtage and the European Parliament and an additional DEM 1 for every additional vote. 
Parliamentary parties considerably improved their financial standing for a short period of time. In 
accordance with the rule established by the law, approximately DEM 22 million were transferred from 
the State Treasury to the account of the Social Democratic Party, which won the last elections for the 
Bundestag. But this is the result of only one election, within the party budget this sum is supplemented 
by funds corresponding to the number of votes received during the elections for the European 
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Parliament and Landtage, as well as 50 Pfennigs charged to the budget for each DEM obtained in 
membership dues and donations. These funds become so large for some parties that certain limits 
have been introduced, in accordance with which the total amount of annual revenues of a party and 
subsidies should not exceed DEM 230 million. 
 
The stability of the German party system shows that it is worth it for the State, and within the power of 
the State, to finance parties, as far as all this generosity serves the purpose of supplementing the 
political democracy with real content. But all the above should not be understood as a mere balance of 
revenues. In Germany, the system of political party financing has very far-reaching objectives that are 
attained by means of an established multiparty system and the participation of an impressive 
opposition. However, the opposition has been accorded special attention. Since 1987, it received a 
supplement in the amount of 25% of the total quantity of subsidies allocated for Bundestag factions, 
what, apart from being quite a large sum, stressed the role of the opposition and promoted the 
establishment of the opposition as a strong power among the parliamentary system of Germany. And 
when we evaluate the importance of the above scheme of material stimulation of opposition for the 
development of the German multiparty system, we should as well stress the fact that it was legalised 
by the majority of the ruling party. 
 
With due consideration of the above and many other charges, it should be said that, in regard with the 
election law, there definitely exists the issue of the economic nature of elections, particularly in 
countries where not only the party financing but even covering the organisational expenses of 
additional elections in a single majoritarian district has with a budgetary deficit. This is one of the 
reasons why, in France, Spain and some other countries, there exists the institute of a back-up person 
or a Deputy Member of Parliament, which is taken up by the person being the second person on the 
list after the one who became the Member of Parliament for a certain majoritarian district. There, the 
advantage of this idea is not only the money saved in relation conducting possible additional elections, 
but mainly the securing of the permanent and successive nature of the function of a Member of the 
Parliament. The case is that, irrespective of being a back-up person or a deputy, the latter is well 
informed about every process in the political life of the country and in the event a Member of the 
Parliament is deprived of authority for any reason, he/she is ready to assume the burden of 
authorisation as a Member of the Parliament. 
 
There exists a German, mixed system of rotation, where due to final results, majoritarian elections are 
linked up with the results of proportional elections, the idea of party lists and with the help of all the 
above mentioned argument, makes it easier, cheaper and more reasonable. The case is that the 
released majoritarian deputy of Bundestag is replaced by the candidate next to the last deputy on the 
party list of the deputy discharged. 
 
The issue of economic nature of the election law is, of course, to a large extent dependent upon the 
total number of political parties in the country and the number of parties participating in the elections. It 
is apparent that in countries where only formal registration is enough for participation in the elections 
and participation in the elections is not subject to any other requirements, the election budget requires 
much more expenses. We consider that the Mexican system is worth mentioning in this respect. Here 
the Federal Election Committee has two types of registration for political parties – final and conditional. 
For final registration a party should have 65 thousand members and be able to present the number of 
candidates established for the participation in the elections. A party shall be subjected to conditional 
registration, if it has shown an interest in political activities for 4 years. Conditional registration grants a 
political party the right of participation in only one election, but in the case where it receives at least 
1,5% of votes in the election, it will achieve final registration. 
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Observance of the rules of the election law is also secured by the specific nature of legal sources 
regulating it: the Constitution and the organic law on elections, which are safeguarded against 
changes by means of the votes of a qualified majority of the deputies. In both cases the high norm 
established for making changes carries out the function of protection from dissenting opinion with the 
view to securing the dynamic consideration during the debates and a kind of co-operation during the 
adoption of a compromise decision. But in the so-called single-party Parliament, where one fraction is 
capable of overcoming even these high norms, it may subordinate the election law to its party interests 
as well. Such a possibility could also be averted, if we recall the Hungarian experience. In Hungary, 
the stability of constitutional norms originates from the ruling coalition itself, which when it won the 
elections created the Committee of Six out of the parties represented in the Parliament, regulated its 
activities, established a mechanism, supporting the position of the minority. The support of this 
Committee is considered necessary for voting for making amendments to the Constitution and in this 
respect, consent of five members of the Committee was acknowledged as a mandatory pre-condition. 
 
 
2. SPECIFICALLY ABOUT THE GEORGIAN ELECTION LAW 
 
The new Georgian election law is only ten years old but in terms of fairness has not yet reached the 
level that will enable it to be the guarantee of the process of building up the democratic rule-of-law 
State. 
 
In 1993, Prof. Malkhaz Matsaberidze’s article “Party System and Law on Elections” was published in 
the magazine “Politica” (No. 4-5). At that time the new Georgian Law on Elections controlled the new 
elections and the newly born presidential governance changed with the parliamentary republic. There 
came the time for deliberations and the author made a serious conclusion, that “Upon the adoption of 
the Law on Elections the following should have been explicitly considered as of prior importance – the 
Parliament and relevantly the efficiency of the governance and stability or the so-called “fair 
representation”. And taking account of the fact that the mentioned author referred to parliamentary 
governance, when the Chairman of the Parliament was at the same time the Head of the State and he 
himself has given priority to efficiency and stability. Such a statement was very progressive for that 
period, but Parliament has adopted one more law on elections concerning elections of the parliament 
with a presidential model. Time has tested the above mentioned conclusion and it could be said that 
the laws on elections of 1995, oriented on the idea of efficiency and stability, have, with further 
changes and amendments and the results of two parliamentary elections, clearly shown that the 
sacrifice of “fair representation” gave us a certain stability, but not only the parliamentary, but also the 
restored presidential governance turned out be so inefficient that it caused a real danger to the 
stability achieved in some directions. 
 
The issue of the degree of fairness of the new Georgian election law arises in regard to the ten-years’ 
of its operation and one should find the solution in the answers to the following questions: What is the 
impact of the process of establishment of the election law? What did the elections reveal? What are 
the results of the elections? What type is the Georgian multiparty system? 
 
2.1. The process of establishment of the new Georgian election law 
 
Today, there is no need to prove that the law on elections is the one of the main organic laws. It is 
evident that in a country, where the election law fails to safeguard the ideas of democracy, it is totally 
irrelevant to speak about the law. In the light of constitutional law the relationship of Georgian 
legislation with the law on elections raises some issues. It has already become a tradition that the law 
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on elections and amendments and changes to it are adopted by a majority of votes just before every 
up-coming election and they serve of the short-term interests of the majority. 
 
August 1995 is the most important date in the history of Georgian Constitutionalism. Discussion of the 
draft Constitution, prepared under vigorous participation of the élite of Georgian lawyers and foreign 
constitutionalists, co-operating for about two years, reached its decisive phase and only at its last 
stage, on August 6-7 it became apparent, that the semi-presidential model, offered by the 
Constitutional Commission turned out be unacceptable for the majority of the Parliament. In a couple 
of weeks the Parliament “transformed” the draft Constitution into the model of a presidential republic 
and adopted the Constitution of August 24. After the adoption of the Constitution were adopted two 
organic laws on presidential and parliamentary elections without reading and without any debates. The 
laws on elections published on September 1, were followed by the decision on holding the presidential 
and parliamentary elections in two month’s time, on November 5. 
 
It was indeed a very loaded calendar within one month. Such a fabulous speed of agitated legislative 
process had a political bearing. I do not know what we have gained as a result, but I can definitely say 
that the Georgian Constitutional law has lost. In this haste we failed to do or to take into account many 
things, because we did not have much time to hear or read whatever was written. One major 
deficiency of the Constitution, adopted in a great haste, is the fact that the election law turned out to 
be unprotected when the process of making changes and amendments to it was granted with the 
same agitated regime. We had the chance to become sure of this during the pre-election period of 
1999, when the discussion of the changes to the Law on Elections became just the prologue to the 
election campaign and predetermined a desirable result for the ruling coalition. 
 
But we should have known that an organic law on elections, adopted by means of a simplified 
procedure and according to rules established for an ordinary law, the subjection of which to further 
changes and amendments has been provided for by the Constitution, would not bring any good, 
particularly in the case of single-party majority, having a ruling position in the Parliament. At least now 
we should think about the lessons of specific political and factual results of two parliamentary elections 
and confess that one major deficiency of the Georgian Constitution, which along with the whole 
Georgian legislation, had its essential impact upon the election law, is the adoption of an organic law 
by a simple majority of votes. This is the situation after the enforcement of the Constitution, but it was 
the situation before that as well. The case is that the Constitution, although adopted on August 24, 
only came into operation in November and this was the reason why two laws important for the country 
were adopted in a process that was a violation of the law albeit one that was in accordance with the 
rules applying at the time. All this gave the parliamentary majority complete freedom with the law on 
elections. Changes and amendments made to the law on elections thereafter are of self-serving 
nature and if we call for the results of the last elections, it could be said, that fairness of the Georgian 
election law was sacrificed to the maintenance of the ruling party in the capacity of a parliamentary 
majority. 
 
The new Georgian election law has a history of ten years, within which 4 parliamentary elections, 3 
presidential and one election for the Head of the State were held. Each of these elections were 
preceded by the adoption of a new law on elections, except for the last presidential and parliamentary 
elections, though before the elections of 1999, so many and such kind of changes were made to the 
Law on Parliamentary Elections, that nobody could say, that the elections were held according to the 
old law. 
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The whole process of establishment of the Georgian election law is characterised with a number of 
peculiarities and this concerns both principal positions and “drive” regarding the time limits for the 
adoption of a decision, when the major argument for the approval of a new law on elections or 
changes and amendments to it is the statement “Elections are pressing, we can do nothing else, than 
adopt it”. 
 
It is really strange that since 1992 the core of the parliamentary majority changed the law “On 
Elections” for the second time, moreover the changes before the last elections were related to the 
stable, party principle of previous three laws concerning completion of an Election Commission. Firstly, 
we recalled only two years later that the membership of the Central Election Commission was subject 
to renewal according to the results of the elections of 1995, of course with due observation of the 
basic principle, provided by the law – one representative per parliamentary party. So we recalled it and 
after a certain deal with some of the factions, the ruling party added 4 votes to the ones already 
obtained in the Commission. 
 
It seems, that the leadership of the parliamentary majority felt that it would not be enough for the 
guaranteed victory in the next parliamentary elections and the proposals of the expert of the “Fund of 
International Elections Systems” Antonia Dollar on the improvement of our election legislation showed 
themselves up in the Parliament lobby. The main idea of these proposals was the substitution of the 
party principle of completion of the Central Election Commission with the professional principle. 
However, in our opinion, the party principle of completion of the Central Election Commission does not 
mean the denial of the professional principle at all. On the contrary, it requires their unity. 
 
The parliamentary majority became inspired by the idea of an expert, held debates and finally, as it 
was then said, after some “compromise” the same party representation principle was maintained, but 
with one difference: the ruling party guaranteed itself the number of decisive votes in the election 
commissions at every level. 
 
Such an approach towards the law on elections creates nihilism among the majority of voters. The 
attitude of Georgian politicians and voters towards elections based on the principle of free 
interpretation and classic categories of the election law were reversed in practice: active right to vote – 
to elect the person you like, is characterised by passivity of voters, while the passive one – to be 
elected, depends upon the surplus material activity of the candidates, irrespective of the type of 
elections he/she takes part in – majoritarian or proportional. It is also apparent, that the zenith of 
activity of the most of our deputies is directly related to the election campaign, it starts together with 
the announcement of the elections and finishes as soon as a deputy's mandate is obtained. 
 
2.2. Small analysis of the results of the elections 
 
The most impartial estimator of the election law is an election itself, or to be more precise its results, 
which produce the Head of a State (President), the essence of the Parliament and the Sakrebulo 
(City-Council), the executive power set up by them, which in combination determine the political and 
economic situation in the country. 
 
A causal analysis of the problems of Georgian election law and its efficiency in terms of one reason 
providing for the general, existing situation, reveals the level of our legal culture with all its 
characteristic features: starting from the denial of sound opinion from the opposition, to legislative 
activity oriented to so-called political interests, when the parliamentary majority creates its “private” 
election law and establishes an election system where forecasting the result of the elections is by no 
means difficult. 
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When searching for a way out from this situation created by the election law, one hears many absurd 
proposals. During the period preceding the last presidential elections, the opposition, full of distrust 
towards the Central Election Commission, proposed that the State Minister hold the post of the 
Chairman of the Central Election Commission with a view to the “maintenance” of the authority of the 
election commission. The argument they based their proposal on was that in Mexico the State Minister 
heads the election commission. It is really so in Mexico, but the author of this Georgian “innovation” 
has not taken into account the fact that the institution of State Minister is has different functions and 
places in the official hierarchy of the executive power: in some countries he is superior to the 
Ministers, sometimes he is a Deputy Minister in one of the fields or sectors managed by the Ministry 
and in certain cases he fulfils some special missions for the Head of the State. Mexico is a 
Presidential Republic, they have no analogue of our State Minister, the President has merely granted 
the leader of the election commission the status of Minister of State. 
 
The election law of certain countries does not envisage social election commissions; local 
administrative personnel, quite often by the officials of the Ministry of Interior, supervise elections. We 
have bestowed legitimate power upon the social, non-professional election commissions, while the 
Ministry of Internal Affairs and Gamgebeli have assumed the function of real power, in terms of social 
burden. 
 
Not only because of the above, problems in the Georgian election law arose in regard to the results of 
the parliamentary elections of 1995. How else could they be evaluated, when 61% of votes were lost 
during proportional elections and, with the help of an additional 23% the leader in the elections 
managed to acquire 3/5 of the mandates. 
 
Doubts in regard to the fairness of the election law are caused by frequent change of the composition 
of the register of electors as well. This doubt is reinforced by the fact that we are seemingly 
purposefully late with the census of the population. When it comes it will reveal widespread problems 
including some in the election process. It is a fact that the sooner the census is held, the more actively 
will its results be able to stop the falsification of the electoral role. 
 
2.3. What did the elections reveal? 
 
Apart from some conceptual comments and some specific deficiencies, characteristic of Georgian 
constitutionalism and election law, Georgian election practice has revealed many shortcomings and 
problems. 
 
First of all, the elections exposed the attitude of a legislator, or to be more precise, of its majority, 
towards the law on elections. The Parliament has now turned the law on elections into a one-off act, 
when the parliamentary majority acknowledges its necessity only during the run-up to an election. This 
has already become a tradition: the adoption of a new law, making essential changes and 
amendments, with real effects in the elections that follow immediately afterwards. 
 
It seems, that the main element for the determination of the final results of elections is not the general 
will of the voters, but the election law and the election system based on it as determined by those who 
elaborated it and the way it was elaborated, serving the interest of the fraction of the parliamentary 
majority. 
 
The last two parliamentary elections, through the flow of the election process and the final results, 
have illustrated that government activity still predominates over the minds of the voters in determining 
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the results of the elections and that administrative pressure is more effective than the millions spent on 
the elections. 
 
If we take a deep insight into the quality of results of the elections with the view of assessing 
parliamentary activities, it is perfectly clear for me personally that our election law and super-organised 
elections brought about a Parliament where the members of the majority serve the party position and 
thus dissenting opinion is not only prevented but is effectively lost altogether. 
 
Elections have proved over and over again that statements of certain parties about the large number 
of their members has been disproved by the number of votes actually received by them during the 
elections. Just the results of the last elections allow several generalised conclusions, that quantity 
does not mean quality, that the many take no notice of the few, something which itself is bad for the 
majority and that lately opposition in the Parliament comes through divisions in the ruling party. This 
has given the minority a chance. 
 
The results of the past two elections, against the background of an unbearable situation in the country, 
have forced the prudent in Georgia to face many problems. But first of all, we should think who is more 
responsible for the current situation: “favourites”, corrupted voters or the incorruptible voter, who has 
chosen to boycott the elections as the best solution. It seems that many voters have yet to 
acknowledge that everything negative finds good soil in the passiveness of the honest part of our 
society and can easily take root there. Because of the boycott and indifference the margin for winning 
decreases, votes become cheaper and, given there are so many shortages in our country, the 
required amount of votes can be easily obtained by means of two cisterns of drinking water and even 
by mere promises. 
 
2.4. What are the outcomes of the elections? 
 
It is impossible to have a simple answer to this question. For that reason we will outline some issues 
improvement of which will certainly be the guarantee for better result in the future. 
 
Taken together, the super-activity of the electoral commissions caused serious problems for the 
people building up a democratic rule-of-law State. This is the problem of Parliament, namely, the 
problem of its composition as a starting point and the problem of its productivity – as a result. Let’s 
recall the teaching of Leon Diguit – “Parliament, elected through plebiscite should first of all serve the 
law and afterwards be its creator”. And what did we get as a result of elections – a Parliament, the 
major part of which failed to act as a legislator, part of which never thought about servicing the law, or 
rather, have hidden themselves in the Parliament from their responsibility before the law. It is apparent 
that for this we should be “thankful " to the immunity of the “favourites” safeguarding their old and new 
sins. The efficiency of the activities of the standing, non-professional Parliament is evident as well. 
 
As a result of the elections we have a majority that is strong in number and is able to overpower 
everything, but the correlation of forces is rather unreasonable. It is the very size of the majority that is 
the problem. In the Georgian Parliament the sheer weight of numbers often overwhelms common 
sense and reasoned argument. 
 
The election results reveal the problems of the unorganised multitude of political parties in Georgia. It 
became evident that our so-called multiparty system also includes such parties, which, similar to some 
voters require the explanation that obstruction of the active electoral right through passivity is not 
really a good instrument for political confrontation, moreover, that mass apathy only creates the 
conditions for election fraud. 
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The elections made us realise that we should think hard about the activities of the Central Election 
Commission, its scope of authority and the way the make-up of the Commission requires revision in 
order to get an election centre, instead of a so-called electoral commission. One should also think of 
the fact that nobody provides voters with instructive lessons about the essence and organisational 
features of the democratic elections. The last resort of self-education in this field is too costly. We 
consider that this activity should become the new function of the Election Centre. 
 
We should also be very careful about a “free mandate”. It should not mean full freedom of a deputy 
before the voter and probably the above mentioned recommendations of Hanna Pitkin would not be 
quite unsuitable for us. 
 
And two more apparent results of the last parliamentary elections. We sought the introduction of a 
residence qualification into the law on election even in 1995, in relation to the enforcement of the 
passive electoral right. This proposal turned out to be unacceptable for the majority. The last elections 
clarified the reasons for this. The failure to introduce a residence qualification lead to a Parliament 
consisting mainly of Tbilisians. 
 
In total, the elections, through their results, give us the possibility to make two important conclusions. 
One of them concerns the Parliament: neither the former, nor the present Parliament – for eighteen 
months – could or did whatever they had undertaken to do. Neither fulfilled the hopes of the 
population. That is why most people have such an unfavourable impression of the Parliament. 
Parliament is a working body and its efficiency in the capacity of a supreme representative legislative 
body of the country is inversely proportional to the number of deputies who become the members of 
the Parliament to get the armour of parliamentary immunity. All this brings us to the second conclusion 
and it is directed towards the voters: let us not be deceived, because self-deception is the most severe 
lie and it mainly starts with a bad choice. While having so many bad examples before us, we still fail to 
make a correct choice, let us think about the fact that a mistake made during elections exceeds the 
limits of personal sins and hinders the country’s movement in the right direction. 
 
2.5. The essence of multipartiness and Georgian reality 
 
A number of constitutional norms used to play a role in the process of improvement of the multiparty 
system and still plays a role for the new independent states. But the election law is of no less 
importance for the establishment of a multiparty system. When speaking about Georgian reality in 
respect of the establishment of a multiparty system we should make reference to those arguments that 
were brought about by the practical testing of the Law on Elections and the results of the 
Parliamentary elections held after its adoption. 
 
It could be said that the Law of Georgia of 1995 “On the Elections of Georgian Parliament” failed to 
fulfil this destination. Today, when we already have the actual and political results of two parliamentary 
elections, held according to this Law, one should take a deep insight into this process. Otherwise, the 
results of the latest parliamentary elections may create a false impression that, despite the great 
number of participants in the elections, the Law “works well”. The reason for this will be the fact that for 
two elections now three entities, participating in the elections under a proportional system managed to 
cross the election barrier each time. It could be said that a two-party system is developing in Georgia. 
The grounds for such assertions seem to exist at the level of statistical analysis of the outcomes of the 
elections, but this could account only for the election barrier, which is a necessary but not a mandatory 
pre-condition for the establishment of a multiparty system. 
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Actually, the law on elections provides only for the artificial manifestation of a multiparty system and a 
further process of civilised, legal improvement. If we rely only upon the above arguments, it seems that 
the law on elections has attained desirable results, but how? Is it the result we expected from the 
elections together with the five-percent barrier in one case and, with a seven-percent barrier in another 
one? 
 
Elections, both in terms of the process and results, offer a basis for the absolute opposite deliberations 
on the fairness of the Georgian election law in the process of establishment of a competitive multiparty 
system in our country, provided that we take a deep insight into the reasons causing the present 
situation. It seems apparent that it is not mere chance that the law on elections created favourable 
conditions for the multiplication of parties for the next parliamentary elections. This casual deficiency 
of the law on elections developed into a rather complicated, pre-organised chaotic process. The peak 
of the so-called pre-election “nativity” of political parties in our country became one of the main, hardly 
“defeatable” characteristic features of the State's political life, the solution of which should be assumed 
by the law on elections. 
 
One of the main contradictory elements of the establishment of a political system in Georgia is just the 
active dynamics of pre-election “nativity” of political parties. Statistical data of the Ministry of Justice 
not only proves this dynamic, but in a way explains its nature, which is characterised by progress as 
soon as the date of elections approaches, though there is no sign of improvement of the political 
spectrum and progress in the establishment of a multiparty system. 
 
This progression has a cyclical nature from election to election and the peak of registration coincides 
with the election year: in 1992, 47 parties were registered for the elections. The next peak coincides 
with new elections. During the so-called “dead season”, in 1993-1994, 29 organisations were 
registered, in 1995 43 entities were registered and 21 parties obtained their “birth certificates” during 
the two months before the elections. 
 
Statistics of the election campaign of 1995 are very interesting; it merely confirms the picture of chaos 
created by the imperfect law on elections. 94 parties made a political statement on participation in the 
elections; for 25 of them participation in the elections ended at this very stage as they failed to gather 
the signatures of 50 thousand supporters. I am sure their number would have been larger if no rule 
established by the law would have existed that rejected those entities from the obligation of gathering 
signatures, which had at least one deputy mandate. 45 of 69 registered organisations survived only 
thanks to this privilege. 54 political parties and blocs participated in the election of 5th of November 
1995, 40 % of which were registered the same year. Only three entities managed to cross the 5% 
barrier, the same amount of entities reached the threshold, but 32 political organisations, participating 
in the elections, failed to get even one percent of the votes. Three successful political organisations 
received only 39 percent of the votes of voters participating in the elections, while 61% of votes failed 
to work according to the will of the voters and mandates corresponding to the lost votes were 
redistributed among the three successful entities in proportion to the votes received by them. Thanks 
to the rule of redistribution of votes, established under the Georgian election law, the winning Party 
obtained 90 mandates from proportional elections with the 23% of votes received and secured a 
Parliamentary majority as well. 
 
After the elections of 1995 the peaceful period began again. In total, starting from the adoption of the 
Law on Political Associations of Citizens of 10th of August 1991 up to the adoption of a new Law with 
similar titling in 1997, 120 parties and unions were registered, but it seems that even the new law 
failed to establish order in this process. After the adoption of the Law, 72 old parties were re-
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registered. It could be said that this is the only indicator, which gave some hope of putting the political 
spectrum into order, while everything else followed the old scenario and then this hope faded away as 
well. In 1998, 14 new parties were registered, 39 more were added in 1999, before the elections. As a 
result, a new record was established, the Georgian political spectrum increased to 132 entities. 
 
After a certain combing-out of the number of entities wishing to participate in the elections, 24, mainly 
new, parties took part in the elections. This time the 7% barrier was overcome again by three entities, 
which in total have received half of the votes of the voters on list, the number of lost votes was 
decreased to 26%, but even this turned out to be enough for the leader of the proportional elections to 
get 85 mandates instead of the 60 according to the number of votes received. As regards the potential 
of other participants in the elections, only one party approached the 7% barrier, 27 failed to receive at 
least 1% of votes, and every second one of them gathered only a few hundred votes. 
 
In order to justly evaluate the Georgian reality and perspective, we should differentiate between the 
multiparty spectrum and multiparty system. The multiparty spectrum indicates the number of parties 
with a different orientation, level and power, while a multiparty system implies many parties, where 
there are some leading parties, and where the ruling party has a worthy opposition, competition and 
the co-operation of leading parties serves the welfare of the State. 
 
Building up the democratic society first of all depends upon the position of the leading political forces, 
or to be more precise, upon that of government and particularly of the ruling party, provided it justifies 
its designation of a ruling political force with progressive ideas and opportunities for their realisation, 
with team of highly qualified politicians and officials and what is of no less importance, with the ability 
to make use of a sound opposition opinion for the benefit of the public. 
 
One of the main purposes of the election law in is the creation of a reliable political spectrum in the 
country and then the gradual establishment of multiparty system through the improvement of election 
legislation. This, of course, requires the stability of basic principles of the election law and the gradual, 
purposeful improvement over several parliamentary elections. 
 
The Georgian reality is far from such a purposeful process. The case is that ever since 1992 our 
parliamentary majority has always been interested in the results of one specific election and not in the 
elaboration of the election law of a civilised, democratic country, which during the establishment of 
party system of compatible entities, is to regulate this process by means of organising rules. 
 
 
3. REFORMATION OF GEORGIAN ELECTION LAW 
 
In the first chapter of the present article, every opinion or fact, proposal or idea mentioned in the 
course of general discussion of the election law, is directly or indirectly related to the problems 
revealed in the Georgian election law. Thus, nothing was said by chance. The first chapter combines 
the majority of the arguments, presented in terms of positive examples of long-lasting foreign 
experience. These arguments enable us to make some remarks about and put forward specific 
proposals for the improvement of Georgian legislation in the second chapter, on the grounds of causal 
analysis of the current situation in Georgian election law, after a number of critical assessments, 
through the concentration of our vision of important parallels. 
 
It could be directly said that Georgian election law failed to assume the function of legal guarantee, 
because it became subordinated to the atmosphere of a lower level of confidence that met the election 
law in the country. As a result, we have got neither stability nor efficiency nor “fair representation”. As 
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regards the outcomes of the elections of the past years, we can confess that the only things we have 
fully grasped are those negative factors that made Pitkin and Lawson speak about general 
deficiencies of the election law and the election system. 
 
Now, when we have presented our opinions about the deficiencies and shortcomings of the new 
Georgian election law in light of various prisms, we consider it necessary to state out positive position 
in terms of a concrete proposal about the reinforcement of the mechanisms of constitutional 
protection, on the one hand and the issues of organisational securing the elections system, namely 
the elections, on the other hand. 
 
I would also like to call the readers’ attention on one thing. Although the majority of the suggested 
proposals are acknowledged by the election law of foreign countries and tested by the practice of 
great number of elections, each of them should be organically acceptable in relation with the Georgian 
election law and they should be tested during the next two or three parliamentary elections. 
 
3.1. ABOUT THE MECHANISMS OF CONSTITUTIONAL PROTECTION 
 
Representative democracy comes to life by means of the election law and it is the core of the 
constitutional arrangement. In this case, the Constitution itself establishes the system of norms and 
the law on elections is built on them, the efficiency of which depends on the level of its protection by 
the Constitution itself. 
 
Analysis of the last elections demonstrates that the Law on Parliamentary Elections turned out to be 
the least protected in our country and whatever has become of the new-born Georgian democracy is 
due to this. This is first of all caused by the low norms for adoption of an organic law and for making 
changes and amendments to it, namely by “more than half of the listed members of the Parliament ”. 
 
During the constitutional process, this norm was supported by the argument that many laws were to 
be adopted in the forthcoming years and that this might have become difficult in the case of a qualified 
majority. We have indeed adopted many laws, but the major part of them requires improvement, 
including the above-mentioned law on elections. We consider that the said norm should be substituted 
in the Constitution (Article 66-2) by a norm that requires qualified majority. Such a decision will give 
rise to the improvement of the quality of Georgian legislation. 
 
The said change will protect the law on elections against permanent changes and amendments, but 
this will not be enough on its own for the law to exercise the function of establishing the classic 
multiparty system. We consider that an additional norm introduced into the Georgian Constitution 
should assume the function of protection of the law on elections, with due consideration of the 
Portuguese experience, only with the difference that the norm regarding the inviolability of the law on 
elections should be applicable throughout the whole year and in case there is still a Parliamentary 
decision on making changes and amendments to the law on elections, their enforcement should have 
to be related only to the next elections. 
 
Apart from this, it would be desirable to make several changes and amendments to the Constitution. 
To our mind, the constitutional declaration of the electoral right as a high social obligation will greatly 
improve the responsibility of the voters. 
 
We consider that the scope of immunity of a Member of Parliament should be limited in the 
Constitution and be connected specifically to activities as a deputy, in any other case the 
determination of the responsibilities of a deputy should be carried out on a general-civil basis. In this 
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event, the Constitution will protect the Parliament against accidental persons; it will not be the asylum 
for sinners of the past and will not grant the guarantees of four-years “free action” to unworthy 
persons. 
 
In respect of the mechanisms of constitutional protection of the fairness of the election law, special 
mention should be made of the mission of the Constitutional Court and protection of the electoral 
rights of the citizens in terms of abstract or concrete control. In this direction we do not dispose of full 
data about the activities of the Constitutional Court and we are not going to assess them either. 
Simply, in 2000 I had to act as an expert in regard to two claims, concerning the constitutionality of the 
law on elections and I have detected many significant elements in the light of objective evaluation of 
the fairness of our election law. 
 
The first case: Group of the Members of Georgian Parliament vs. Georgian Parliament, dated 15th of 
December 1999. The case was instigated on the grounds of a Constitutional claim, signed by 60 
deputies. The procedural sitting of the Second Board of the Constitutional Court determined the 
subject matter of the dispute: Constitutionality of Paragraph 10 of Article 54 of the Organic Law of 
Georgia on the Elections of the Parliament of Georgia in relation with Article 28 and Paragraph 1 of 
Article 49 of the Constitution and the issue of authorisation of the Members of the Parliament provided 
for in the Annexes No. 25, No. 49, No. 103, No. 197 of the Decree of the Parliament of Georgia No. 
961 of November 1999 on the Acknowledgement of the Authorisation of the Members of the 
Parliament of Georgia. 
 
It seems that the judge unified the subject of abstract and concrete control in one claim. Under this 
motivation, the Decision of the procedural sitting of the Second Board stated that the second part of 
the subject matter of the dispute should be subjected to a general order of consideration as a separate 
claim. At the Plenum of the Constitutional Court of Georgia it was decided that the first part of the 
subject matter of the dispute would be considered on February 15. But actually the considerations 
were postponed for a longer period. The reporter judge informed the Plenum of March 24, that the 
previous day, March 23, after publication in the Georgian law gazette No. 10, the law “On Changes 
and Amendments to the Organic Law of Georgia on the Elections of the Parliament of Georgia” was 
put into force. Due to this reason the disputed provision became invalid and the proceedings in regard 
to the above-mentioned issue were ceased. 
 
As regards the concrete part of the subject matter of the dispute, it was subjected to a general order of 
consideration under the decision of a procedural sitting. Since the Plenum acknowledged the change 
of disputable norm by the Parliament, the result obtained through the old version is to be subjected to 
the relevant settlement as well. Over several months’, the Constitutional Court voided the results of 
the majoritarian elections in four electoral districts, namely in Khoni. Other cases were still pending. 
But one third of the term of office of the Parliament had already passed. And when the sitting was at 
last appointed, there occurred a miraculous “coincidence” – more than 20 deputies of the opposition 
fraction simultaneously withdrew their signatures on the claim and each claim was deprived of the 
necessary number of signatures and thus these claims are no more subject to consideration by the 
Constitutional Court. This is one more clear-cut presentation of the fairness of our election law. 
 
The case is that the decision on the relevant changes to the law, made with regard to an abstract 
claim determines the outcomes of the court proceedings related to each of the specific claims on 
voiding the results of majoritarian elections in the above mentioned districts. This is true with the 
Constitutional Court as well, but it is restricted by the provision of the law on the minimum number of 
deputies – objects of constitutional claim; however there is no room for Court’s own initiative. Unless a 
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new claim is lodged with regard to the above mentioned specific case, a deputy elected in breach of 
law will still “serve” in the Parliament, while the Constitutional Court remains as passive witness of 
lawlessness!? 
 
In respect with the second claim we had the chance to become sure of the fact that the “general order 
of consideration” means waiting for one’s turn for an indefinite period of time. The procedural sitting of 
the Second Board managed to consider the claim of a group of refugees, lodged before the 
Constitutional Court on 25th of November 1998 against the Georgian Parliament only on the second 
anniversary of this date, on 28th of November 2000. The subject-matter of the dispute is as follows: 
(i) Paragraph 2 of Article 36 of the Law of Georgia on the Elections of Local Representative Bodies – 
Sakrebulo; (ii) Paragraph 1 of Article 33 of the Law of Georgia of the Elections of the Parliament of 
Georgia; (iii) Subparagraph 3 of Paragraph e of Article 6 of the Law of Georgia on the Displaced 
Persons-Refugees. 
 
The main point of the case is that the displaced population with restricted civil rights is demanding the 
restoration of their electoral rights. All three specialists called by the procedural sitting of the Board 
admitted the validity of the claim, but the votes in the Board, consisting of four judges, were distributed 
in a very interesting manner: the Chairman of the Board, as a refugee, demanded his own challenge 
and did not participate in the consideration of the case; the Chairman of the sitting and the reporter 
judge decided to dismiss the case in relation to the first source of the claim, as for the other two 
sources, they did not satisfy the request for their acknowledgement as non-constitutional. One 
member of the Board, a Professor of Constitutional Law agreed with his colleagues in the first part 
“with a dissenting opinion” and did not agree to the second part of the judgement, i.e. acknowledged 
the non-constitutionality. The votes were divided, so that the votes of the two members of the Board 
and not of the majority became sufficient for such an important issue the rendering the final judgement 
acknowledged by the constitutional norm that may not be subject to appeal or review. 
 
We consider that in such a case, and in the case of positional conflict of the whole of the Board with 
the Chairman (which also took place in the work of the same Second Board), the Board of the 
Constitutional Court is to pronounce on the matter, of course with making relevant changes and 
amendments to the constitutional legislation. 
 
3.2. Some issues related to improvement of the election system 
 
Analysis of world practice of operation of election law proves that the problem of flexibility of the law 
on elections is a pressing one. This problem is particularly urgent for countries building up a new 
democracy, which following the dynamic process of political life, provide for certain changes to the 
election law with the view of securing the high quality and full transparency of the whole election 
process in order to safeguard the fairness of the election law. 
 
Now, when the laws on elections adopted by the Parliament in 1995 have passed certain examination, 
and the already twice-tested Law on Parliamentary Elections has revealed all its deficiencies, it is 
indeed necessary to outline several considerations with a view to improvement of the Georgian 
election system after detecting certain parallels in the rich databank of foreign experience. First of all, I 
would like to call the readers’ attention to the specific nature of operation of certain constitutional 
norms, which should be regulated by the Parliament. 
 

− According to Article 50 of the Constitution of Georgia, any political association, which has its 
“representative in the Parliament at the time the elections are called”, shall be exempted from 
the obligation of gathering 50,000 signatures for obtaining the right to participate in 
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parliamentary elections. This possibility has been exploited in many ways. Some deputies 
have let some “new-born” parties of ambiguous ideology make use of their mandates and 
cleared the way for them to participate in the elections. The result of this so-called co-
operation is evaluated by the votes of several hundred or better, several thousand of the 
electorate. To our mind, such “friendship” between a deputy and a political association should 
be subjected to certain regulation and limited to a one-year period before the elections, if not 
more, with a view to avoiding abuse. 

− In accordance with Article 54 of the Constitution, “the pre-term expiration of the term of office 
of an MP shall be possible if the latter occupies a position or carries out activities incompatible 
with the status of a deputy.” It could be said without any reservation that the said constitutional 
norm is famous for the multitude of violations, in respect of the both positions. It happens even 
that the issue of termination of the term of deputy’s office of the approved Ministers is delayed 
for months in Parliament. 

 
The holding of two “incompatible” positions by deputies has already become a traditional 
subject matter for dispute. Four years of the term of office of the former Parliament passed, 
and some deputies had never complied with this requirement of the Constitution “in principle”. 
It appears that this is still problematic for the present composition of Parliament. 

 
We consider that these problems should be eliminated by the Organic Law on Elections itself: 
a decision adopted by the Parliament regarding the appointment of a Member of Parliament 
as a Minister or to some other position requiring Parliamentary approval shall automatically 
terminate his/her deputy authorisation by means of a second paragraph. As regards the 
relieving of a the deputy of the incompatible post, as is the case in most countries, the issue 
should be settled before the parliamentary approval of the authorisation, in connection with the 
issue of participation in the elections, in accordance with the signed statement of the 
candidate for an Member of Parliament and still, in case a candidate, winning a majoritarian 
election refuses the terms of the signed statement at the very last moment the required result 
could be regulated by a relevant mechanism. 

 
− Full-scale enforcement of the Georgian election law encounters serious problems due to the 

irregularity of the system of registration of political parties. The system has failed to assume 
the function of organising the establishment of a classical multiparty system. Due to the lack of 
a uniform perspective deliberation of the rule of participation in the elections, we have got the 
system, which is directed towards the creation of a considerable reserve of lost votes. We 
presume that with the view of elimination of these deficiencies it will be expedient to consider 
the Mexican model of registration of political parties and its partial supplementation, which 
provides for the party to be moved to the category of conditionally registered in case it fails to 
participate in regular elections. 

− In total, in legislative activities we quite often lag behind in terms of development due to a very 
simple reason – we want to be ahead of the times. This way can be characterised our attitude 
towards the residence qualification in majoritarian elections as well, where we have adopted 
the experience of a country for which the principle of regional representation cannot be of 
such importance for the operation of a classic multiparty system as it might be for Georgia. As 
a result, we have not only a Tbilisian Parliament, but what is more important, we have 
somewhat limited the principle of regional representation and in general have handed over the 
reins of political life in number of regions to politicians who visit these regions on business 
missions. Our proposal is very simple: to establish, at least a one-year residence qualification 
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for the enforcement of the passive electoral right in case of majoritarian Parliamentary 
elections. 

− It is a well-known fact that due to the present situation in the country, the holding of at least 
one additional election in a majoritarian electoral district creates serious financial problems. 
The institution of a back-up person or an assistant, operating in foreign countries, could be the 
solution not only to this complicated situation, but if we take into account the situation related 
to becoming the deputy of Tbilisi Vake electoral district. In this case the said institution is 
acceptable for our country, it will become necessary to make relevant changes and 
amendments to the legislation to regulate the mechanism of rotation and to avoid the 
possibility of creating an artificial vacuum. The main thing is to have public opinion in favour of 
this idea, as there is also the German mechanism of the so-called mixed rotation and it could 
be also considered within a unified model. 

− One of the most important issues of the election campaign is the possibility of using 
propaganda, with due consideration of the fact that it has a great impact upon final results. But 
during the whole election campaign the State TV channels feed the population with surplus 
materials about the activities of the President of Georgia in terms of everyday information. 
Under the unconstitutional holding of two posts, the pre-election activity of the Chairman of the 
political association, of course, has its impact upon the results of the election campaign. It 
could be said that the impact of such TV duplication was indeed great during the election of 
1999. Thus the issue of regulation of the pre-election regime of application of broadcasting 
time by means of a law becomes very pressing. 

− The descriptive material and the multitude of our proposals presented in the second chapter of 
our study fully enables us to mention that the Georgian election law is not oriented on the 
course of democratic development of our country; it definitely does not enhance the 
purposeful development of the State. The defence for this string statement is the duet on 
which the fairness of Georgian election law is fully dependent. The first fiddle in this duet 
belongs to the legislative majority, while the second one belongs to the Central Election 
Commission. If our proposal regarding the transformation of the Central Election Commission 
into the Election Centre is acceptable, the former should secure such a part by means of the 
relevant amendments to the law on elections. 

 
First of all, the issue of composition of the Central Election Commission should be regulated. 
We support the principle of party representation, but, whatever the rule for composition is, the 
main thing is the primacy of professionalism, professionalism of the members of the 
Commission, settlement of the issue of holding two posts by its members in a manner so as to 
exclude the possibility of officials of Parliament and the Chancellery and in general of State 
bodies becoming members of the Commission. Only in this case is our suggestion about the 
transformation of the Central Election Commission into the Election Centre justified and it 
could be arranged for the legislative regulation of the issue. The experience of two 
parliamentary elections, held in Georgia, their results, and the great number of claims lodged 
in regard to the results have clearly demonstrated that for the present time there should be no 
doubt that the organisation of the elections at a relevant level depends not only upon the law, 
but upon the election system. 

 
And finally, we would like to call the readers' attention to several issues, without settlement of which it 
will be inconvenient to speak about the fairness of the election law: first of all, the issue of restoration 
of refugees' full electoral rights should be settled; the principle of priority consideration should be 
introduced into the rules of constitutional proceedings; the issue of plebiscite of the population should 
be finally resolved, its periodicity and relation with the electoral roll should be established, the order 
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and mechanism of renewal of the letter; the final purpose should be the adoption of the Election Code, 
where the issues of presidential, parliamentary and local government elections should be considered 
and regulated in unison. 
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SULKHAN GAMKRELIDZE* 
 
 

SOME NOTES ON THE LAW OF GEORGIA ON PRIVATE INTERNATIONAL LAW! 
 
 
Adoption of the new law gave rise to the legal reform in Georgia. At present legal reform in Georgia is 
at a special stage. This is the level of implementation of the reformed law and legislation. 
Implementation of the law comprises its teaching, commenting, interpretation and improvement. The 
latter is the issue I would like to stress at this moment. Under the improvement I mean the overcoming 
of shortcomings existing in various acts through the legislative changes. Frequent and irregular 
legislative changes threaten the country with unstable legal development. For this reason I would like 
to discuss some provisions of only the Georgian Law on Private International law yet. First of all I will 
touch upon the articles of the law where international competence of Georgian courts is discussed 
(Articles 8, 9, 10). 
 
According to Article 8 of the law of Georgia on Private International Law, “Georgian courts have 
international competence if the respondent has place of abode, residence or place of temporary 
residence in Georgia”. 
 
Noteworthy is that the principle of international competence does not base upon the citizenship of a 
person. Even in 19th century the principle of domicilium (place of abode and place of temporary 
residence) became priority, which is very well proved by the work of German scientist Friedrich Karl 
von Savigny, - “Modern Roman Legal System”, which reads: “according to the modern law, place of 
abode must become the basis for the definition of special territorial law to which each shall be 
subordinated as to personal law.”1 
 
Retreat from the principle of citizenship in Europe was caused by the processes of integration with 
regard to which legal relations based unambiguously on the principle of citizenship would only impede 
the idea of its cultural, economical and political unity. 
 
The Georgian law on International Private Law is drafted with this motivation. 
 
I would like to review special and exclusive international competence in relation with Article 8. 
 
Special international competence is one of the forms of international competence. Its characteristic is 
that it does not limit itself with general principle of international competence, according to which the 
court’s international competence depends upon the respondent’s place of abode, residence or place 
of temporary residence. Special international competence allows the particular court’s international 
competence in the law-defined case not to depend on a respondent. 
 
As for exclusive international competence, if it exists “excluded” is the international competence of the 
court of the country where the respondent has place of abode, residence or place of temporary 
residence. “Excluded” is also the special competence and important point is that it stands higher than 
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the international competence of the court of the country, which is chosen by parties. Thus, regulated 
norm of the exclusive international competence is of imperative nature. 
 
Cases of special and exclusive international competence are well known for the international private 
law processes of foreign countries. Swiss, German, Romanian and Hungarian legislation serve as 
examples. Moreover, these notions are well distinguished in analogous Conventions - 1968 Brussels 
Convention of the European Commonwealth and 1988 Lugano Convention of the Member Countries 
of Free Trade Association of Europe which concern the court’s competence in civil and trade matters 
and enforcement of court decisions. 
 
Article 9 of the Georgian Law on Private International Law provides for the “international competence”, 
which in its essence lists the cases of special international competence. And as for Article 10, it is 
official title is “special international competence”. Unfortunately (I assume special responsibility on 
me), terminological mistake was made while drafting the law and Article 10, which we have called 
special international competence, in its essence is the exclusive international competence. I hope that 
this mistake will be corrected in the future. 
 
Further, attention should be paid to paragraph b of Article 10 of the law, according to which Georgian 
courts have special (under the new version it should be exclusive) international competence on the 
claims concerning: 
 
“Validity and termination of the decisions of legal entities or their bodies if the residence of this legal 
entity or its body is in Georgia”. 
 
Below is presented the new version of this paragraph, which in its form or terminology may become 
disputable but needs this very change in terms of its contents. 
 
“Georgian courts have exclusive international competence only on the claims concerning: 
 
b) Validity or cancellation of the decisions of legal entity, non-legal entity, society or their bodies if the 
residence of this legal entity, non-legal entity or society is in Georgia.” 
 
In comparison with the valid version of the law the new version has advantage because besides legal 
entity the notion of “non-legal entity” and “society” was introduced. The notion of legal entity comprises 
unions, foundations and legal entities of public law. Under non-legal entity one should mean non-
registered unions, associations and house-building associations. Society means entrepreneurial 
societies and pre societies (unregistered entrepreneurial societies that are actually operating).2 
 
Attention must be paid to Article 73 of the law, which deals with the rule of appellation of recognition 
and enforcement of the decisions of foreign countries: 
 
“Decisions (judgements and rulings) made by the court of first instance in accordance with the 
provisions of this Chapter are subject to appellation under the established rule.” 
 
This article may cause certain misunderstanding. The point is that, according to the Law, the body 
competent on the recognition of the decisions of foreign countries shall be the Supreme Court of 
Georgia. More precisely the Chamber of Civil, Entrepreneurial and Bankruptcy Cases is authorised to 
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carry out this activity. According to 12 May 1999 law of Georgia on the Supreme Court, the Supreme 
court has no other low instance body in civil cases except the mentioned Chamber. Proceeding from 
this, if the Supreme Court Chamber of Civil, Entrepreneurial and Bankruptcy Cases recognises foreign 
decisions, there is no instance left which shall review the claim with regard to this recognition. 
Consequently, I think it is necessary to discuss the issue on transferring the recognition and 
enforcement of foreign decisions to the competence of Tbilisi Circuit Court and leave to the Supreme 
Court only the opportunity to review appeals. 
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BESARION ZOIDZE* 
 
 

THE SYSTEM AND PRINCIPLES OF THE LAW ON OBLIGATIONS OF GEORGIA! 
 
 
1. HISTORICAL BACKGROUND 
 
Today, for the first time, Georgia received an opportunity to have its own Civil Code. Due to historical 
misfortune, it was only at the end of the 20th century when it became possible for my people to obtain 
this right. While great codification processes were taking place in Europe, Georgia was deprived of the 
right to arrange its people’s life with its own legislation. The last independent legislative work in the 
history of Georgia was the Code of Laws by Vakhtang VI.1 It was elaborated during the first half of the 
18th century and then abolished on the territory of Georgia from the second half of the 19th century. 
From that time Russian laws were applicable on the whole territory of the Russian Empire, including 
Georgia.2 
 
The authors of the Civil Code analysed old Georgian legislation and tried to transpose from that as 
much as was possible into new legislation. Unfortunately, old law was not sufficiently appropriate for 
the creation of a new Georgian law of obligations, primarily due to its casuistic nature. In particular, it 
comprises general provisions on obligations, which are similar to those that in Europe were elaborated 
in the course of the codification of civil law. However, numerous values can be found in old Georgian 
law, which consciously or unconsciously played its role in the development of the Civil Code by its 
authors. In old Georgian law, a contract was the product of free expression of will. Considerable 
influence of Greek-Roman law on Georgian law of obligations is proved by “Greek Law” and “Syrian-
Roman Law” contained in the Code of Laws of Vakhtang VI, which regulate some types of contracts 
better than the monuments of Georgian national law. Legal practice definitely proves broad application 
of the mentioned monuments in Georgian reality. Although it might sound exaggerated, one could say 
that the Code of Laws of Vakhtang VI is excellent evidence for harmonisation of laws during the period 
of feudalism.3 This has significantly influenced numerous principal provisions of the existing Civil 
Code. The term “dominium” corresponding to “ownership” was well established already in the 10th 
century4 and the existence of developed property relations indicates that developed civil legal relations 
already existed at that time. The oldest juridical document that is preserved from the past is the 
“Inscription of Tskise village” from 6th century, which deals with the sale of land. Sale of land as a 
means of purchase of property existed in a fairly well developed form and was acknowledged as 
sacred and inviolable even for the King.5 Although legislation at that time still recognised the traditional 
rights of the master (senior) they were considerably limited. In the Law of Vakhtang VI it is directly 
stated that the master should not deprive the serf of the purchased thing.6 Lease and rental relations 
were as well substantially regulated by old Georgian law, which made property and persons suitable 
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subjects of lease.7 Loan relations were developed as well and in this respect Georgian law supported 
moderate interest rates.8 It is interesting that in old Georgian law contractual relations without 
payment, such as bestowing, lending etc., were regulated in unusual detail. Constructions of country 
hotels with free of charge access for everybody existed in parts of south-western Georgia.9 Due to the 
influence of old traditions, cases of bestowing and donating frequently can be met at present too. 
 
It can be said, that in the process of drafting the law of obligations more important for us was the 
general attitude of Georgian Law than particular articles of various monuments. This is evidenced by 
the fact, that even during times of feudal isolation, law in Georgia was considered not only as a 
product of national but of common spirit as well. Quite a number of terms were transposed into the law 
of obligations from old Georgian law, which had a positive impact on the creation of the legal language 
of the Code. 
 
As was mentioned above, Russian laws were applied in Georgia since it became part of the Russian 
Empire. There were many attempts of transposition of legislation from Europe in Russia as well, but 
before the revolution of 1917 Russia managed to develop only the draft of a civil code. Customary law 
primarily constituted national Georgian law of that period, which was prevalently applicable in the life 
of the inhabitants of the highlands. This was a period of great decay in the history of Georgian law. If 
not taking into account the works of law historians, no significant work was created in the field of 
positive law during that period, due to many circumstances. 
 
No matter how much we criticise the period of soviet law, the elaboration of our first civil code falls in 
this period during which the reception of German law for the first time played an important role. But 
today we even transposed what the communists had rejected, which were provisions defining the 
substance of civil law, such as private ownership, freedom of contract, etc. 
 
 
2. SOURCES OF GEORGIA’S LAW ON OBLIGATIONS 
 
The law on obligations belongs to the largest book of the Civil Code. During its elaboration, the 
Commission of Editors had available huge experience concerning the law of foremost countries in this 
field. From the beginning, the Commission had identified the basis on which the law of obligations of 
Georgia was to be drafted. The Commission assigned as its main source the legal culture of 
continental Europe. From the civil codes of Germany, France and the Netherlands, and the Law on 
Obligations of Switzerland, the for us most favourable one turned out to be the German BGB, even 
though many consider the Dutch Civil Code as the most sophisticated work in the law system of 
continental Europe. Apparently, in making this choice both traditions and inclination towards German 
legal doctrine played an important role.10 The Commission decided that the German pandect system 
would be the most suitable for Georgian reality. In this regard, German experts lead by Prof. Rolf 
Knieper considerably contributed to the development of the new Civil Code of Georgia. 
 
It is to the credit of these experts that the German legal framework was sown in our soil not in total but 
only in a modernised and sophisticated form. However ridiculous it may seem, putting it figuratively it 
was, to a certain extent “the reform of the German law in Georgian reality”. The Commission tried not 
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to transpose into Georgian law those parts of German law, which today cannot stand up to the 
criticisms of German lawyers. Our large arena for legal reforms could comfortably place the legislative 
novelties adjusted to modern market economy. We were successful in a creative and not blind 
reception of German law. Here some cases can serve as examples. Although the law on obligations in 
German BGB is placed before the law on things, in the Georgian Civil Code the law on obligations is 
regulated after the law on things. The same can be observed in the case of a conclusion of a contract, 
which takes a separate Chapter in the Georgian law on obligations whereas in the German one it is 
placed in the General Part of the Civil Code, and concerning the assignment of a claim and the 
transfer of a debt. The reformers decided that here is the case of real transaction; in particular of the 
grounds of arising the right of ownership and accordingly its place is in the law of things and not of 
obligations. The German experts offered this novelty even though in the German BGB assignment of a 
claim and transfer of a debt is still in the General Part of the Law of Obligations. Acknowledgement of 
indebtedness in the Georgian law of obligations is an independent means of security of a claim 
whereas in the General Part of the Law of Obligations of BGB this is not explicitly said. The same can 
be said about the Special Part of the Law of Obligations. The Georgian Civil Code quite in detail 
regulates civil legal relations related to carriage and insurance whereas the BGB does not deal with 
them. And yet there remains strong similarity with the German law especially in the general provisions 
of the law of obligations. Our “weakness” is that, if not taking into account some serious normative 
acts of private law, the civil circulation so far depends on the Civil Code only. And the Code cannot 
claim a monopolistically perfect regulation of this circulation. Like other fields of private law, the law of 
obligations develops outside the Code as well and the Georgian lawmaker will have to make serious 
steps in this direction. Referring to the experience of Germany again, besides the Civil Code, private 
law lives in numerous normative acts of various natures and establishes serious guarantees for the 
perfect regulation of relations. This does not mean, however, that the Civil Code has expired or that its 
time has passed. 
 
As for other above named sources of foreign law, in terms of the system, nothing in fact was 
transposed into the Georgian law on obligations. The Georgian system of law on obligations 
essentially differs from the Swiss one, which is rather broad and includes such institutes that are 
regulated by general provisions of the Georgian Civil Code and the Law on Entrepreneurs.11 More 
noticeable is the difference between the institutional systems of contractual law of French Civil Code 
and of Georgian law of obligations. However, more than one norm was transposed from the Swiss 
Law on Obligations as well as from the French and Dutch Codes. It is still a “drop in the ocean” 
compared to what we have borrowed from the German BGB while drafting the Code. The next 
important source for us was the results of unification-harmonisation of the law inside the law of 
obligations of Europe itself. With this regard considerable work is being carried out nowadays. The 
principles of European contractual law can be found in the norms of the Civil Code. Processes inside 
Europe allow for further approximation of the law families existing there; and finally, Georgia’s law of 
obligations is based upon the unification-harmonisation of laws on the level of legal systems. 
Homogeneity of world economic processes allows for the existence of homogeneous civil law.12 This 
concerns certain contracts as well as general provisions of the law of obligations. The Commission 
used the principles of international commercial contracts elaborated by the International Institute of 
Private Law Unification, which are designed to be used throughout the world regardless of the legal 
traditions and economical-political conditions of each country.13 Georgia is one of the first countries 

                                                           
11 See Swiss Law on Obligations (russ.), Mоsсow, 1930, pp. 6-23. 
12 See R. Knieper, Überlegungen zur Rechtsreform – Zu Ehren von Professor Sergo Djorbenadse – Sergo Djorbenadse 70, 
Festschrift, Tbilisi, 1996, p. 17. 
13 See Principles of International Trade Contracts (russ.), Moscow, 1996, p. 8. 
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from the former Soviet Union that accessed to 1980 UN Convention on International Sale of Goods in 
1994.14 Many provisions were transposed in the Georgian Civil Code from this Convention. 
 
Thus, the Georgian law of obligations has incorporated elements from the laws of different countries, 
continental European law principles and international initiatives for unification of law. 
 
 
3. GENERAL PART OF THE LAW ON OBLIGATIONS 
 
The Drafting Commission of the Civil Code made its best to have the law of obligations with the 
General Part that would be the instrument for perfection of the Special Part. In the Code it is presented 
under the following system: first come general provisions on obligations where its essence is regulated 
in seven Titles. These are: I-“Contractual Law”; II-“Performance of Obligation”; III-“Violation of 
Obligation”; IV-“Obligation of Compensation of Damage”; V-“Additional Means of Security of Claim”; 
VI-“Termination of Obligations”; VII-“Plurality of Creditors and Debtors in Obligations”. 
 
The Georgian Civil Code defines the notion of obligation in the same way as in Article 241 of the 
German BGB. According to paragraph 1 of Article 316 of the Civil Code, “by virtue of an obligation the 
creditor is entitled to demand from the debtor the performance of an action. The performance may 
also be expressed as refraining from action.” This notion is even more developed by second 
paragraph of this Article, which reads “taking into account the contents and nature, an obligation may 
entrust each party with special consideration of other party’s rights and property”. We would like to 
note that when in the Civil Code we have the notion of transaction together with the notion of 
obligation, the Commission considered it unnecessary to regulate the notion of a contract and focused 
on the process of its conclusion. 
 
Freedom of contract is a fundamental principle of the Georgian law of obligations: it is a basis of free 
and regulated civil legal relations.15 It is well reflected in Article 319, which states that “legal subjects 
of private law may within the limits of the law freely conclude contracts and define the contents 
thereof. They have the right to conclude contracts that are not stipulated by the law but do not 
contradict it.” Accordingly, freedom of contract is freedom within the limits of the law and not the value 
based upon absolute self-will of parties. Such understanding of freedom of contract is a strong 
guarantee of contractual peace. The lack of understanding of this principle is shown by numerous 
legislative proposals requiring the Civil Code to regulate explicitly the rights and obligations of the 
parties. There was an initiative to set clearer rules for regulating leasing. The parties to a contract 
could just as easily define what the authors of the proposal required to introduce in the Code. 
Unfortunately, not everyone understands the meaning of freedom of contract. 
 
Moreover, the Civil Code follows the requirements of contractual fairness. It could be said, that 
freedom of contract is constrained with contractual fairness. Modern law of contracts should be 
developed in this direction, it should practically provide for contractual fairness, i.e. the protection of 
the interests of the weaker party to the contract. This should promote partners taking into account 
each other’s interests and building up their relationship on the basis of co-operation and good faith.16 
In this regard, the Georgian law of obligations is compatible with the requirements of the 
harmonisation of laws and it is not only contractual fairness but also fairness in general that stands out 
throughout the entire Code. In circumstances of unstable civil legal relations, the provision of Article 55 

                                                           
14 See Sakartvelos Parlamentis Utskebani, 1994, No. 15, pp. 3-50. 
15 See Comments to the Civil Code, Book Three, Tbilisi, 2000. 
16 See K. Zweigert, H. Kötz, Einführung in die Rechtsvergleichung, 3. edit., Tübingen, 1996, p. 324. 
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of the Code acquires particular importance, according to which “a transaction may be considered as 
void if between the performance stipulated by the transaction and the compensation provided for this 
performance there is an obvious discrepancy, and the transaction was concluded only owing to the 
fact that one party to the transaction had abused his market power or profited by the grave 
circumstances of the other party or by his inexperience (naïveté).” The stipulations of Article 319 have 
the same objective, under which, if one of the parties to a contract holds the dominant position in the 
market, it shall assume the duty to conclude a contract in the given sphere of activity. Furthermore, it 
may not offer to the contractor the unequal terms of contract without having relevant grounds. 
Fairness is the basis for determining the terms and conditions of a contract. In accordance with Article 
325 of the Code, “if the terms and conditions of the performance of an obligation are to be defined by 
one of the parties to a contract or by a third person, then, in case of doubtfulness, such definition is 
assumed to be effected on a fair basis”. 
 
Standard terms and conditions of the contract, which is an example of unchanged adoption of German 
law, are built upon a model of contractual fairness. The Code considers as void standard terms and 
conditions that in contradiction to the principles of loyalty and good faith are harmful for the other party 
of contract. Contract shall be performed but it should not tie up the parties. It would be wrongful to 
require the fair party to perform the contract when the other party violates it. A special chapter of the 
Civil Code, concerning withdrawal from contract, regulates this very case. The institute of withdrawal 
from contract is different from rescission.17 It is essentially transposed into the Georgian Civil Code 
from the German BGB and is a novelty for us. Under Article 352, with violation of a contract the party 
has the right to repudiate a contract, as a result of which the performance and benefit is returned to 
the parties. Grounds for withdrawal from contract resembles the grounds approved in the international 
commercial circulation. The whole system of law of obligations is orientated on performance. It can be 
put this way: performance is the essence of an obligation rather than responsibility for violation. 
Performance is of main value not only when the obligatory relation is progressed peacefully but also 
when violation of obligation takes place. The redress and restitution of violated relationships is more 
important than immediate application of measures of responsibility. Such an approach responds to the 
reciprocal interests of participants to contract and promotes the implementation of normative contents 
of obligation. Because the substance of the obligation is formed by the requirement of performance, a 
debtor is granted more opportunities to carry out performance. It can be said that this peculiarity of the 
new Civil Code owes much to the regulations of German BGB and advice of German experts. Part of 
the Code that deals with the violation of obligation could serve as an example of such orientation. For 
example, according to the second paragraph of Article 394, “upon delay of a debtor, a creditor may fix 
time to the debtor required for performing of an obligation. If the debtor fails to perform the obligation 
in this time, the creditor shall be entitled to demand compensation for damage instead of performance 
of the obligation.” Or, under Article 405, “if one of the parties to a contract breaches obligations 
proceeding from a bilateral contract, the other party to the contract may repudiate the contract after an 
additional time period fixed by it for performance of an obligation has unsuccessfully passed”. This 
general regulation of the law of obligations is broadly applied in certain contracts. 
 
The Civil Code has a separate Chapter for the performance of monetary obligations. In practice a 
particularly important feature is the performance of monetary obligations where there is a change in 
the exchange rate of a monetary unit. Article 389 of the Code that deals with this issue has been 
subject to various interpretations in the courts’ practice. This Article reads as follows: ”if a monetary 
unit (rate) increases or decreases before the term of payment becomes due, or a currency has 
changed, a debtor shall pay at the rate corresponding at the time of origin of an obligation. In changing 
a currency, the exchange relations shall be based on the rate, which existed between the units of 
                                                           
17 See Comments to the Civil Code, Book Three, Tbilisi, 2000.  
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money at the date when the currency was changed.” The Supreme Court of Georgia, in my opinion, 
has correctly interpreted the cases of application of this Article. Decision of the Court says: “while 
performing monetary obligations application of Article 389 of the Code is possible only in cases when 
denomination - increase or decrease of monetary unit (rate), also change of foreign currency and 
hyperinflation of national currency takes place”.18 
 
The idea of changed circumstances is an essential novelty for the Georgian law of obligations. These 
are the circumstances that essentially change the contractual balance and cause significant 
misbalance of reciprocal performances of parties.19 While resolving the issue of further performance of 
obligation any legal system takes the changed circumstances into account. Article 398 of the Code 
originates20 from the court practice and is not an adaptation of the law of one certain country. Bringing 
the contract into conformity with changed circumstances is a strong guarantee of fair civil circulation. 
That is why “the parties shall first try to bring a contract into conformity with changed circumstances. If 
it is not possible to bring a contract into conformity with changed circumstances or the other party 
does not agree thereto, the party whose interests are affected may repudiate the contract”. 
 
Norms regulating the compensation of damage are basically transposed from the German BGB. The 
main principle is that a person causing damage shall restore the original state or more precisely, 
according to paragraph 1 of Article 408 “a person who is liable for compensation of damage shall 
restore the state which would have existed had the compensation-binding circumstances not 
occurred”. 
 
The norm of Article 412 of the Civil Code could be considered as a result of the unification of laws, 
which states that “only the damage which was preliminary expectable by a debtor and which is a direct 
consequence of the damage-causing action shall be subject to compensation”. Such is known to 
common and to continental European law. It directly responds to the contents of Article 74 of Vienna 
Convention on Sale of Goods and to the traditions of international commercial circulation. 
 
An important novelty in the Civil Code is compensation of moral damage. The limits of compensation 
of moral damage are strictly defined in the Code. Under paragraph 1 of Article 413 of the Code, 
“Money compensation for non-property damage may be claimed only in the instances strictly defined 
under a law in the form of a reasonable and legitimate compensation”. This norm resembles the norm 
of Article 253 of the German BGB, which similarly considers that compensation of moral damage shall 
be acceptable only in cases precisely stipulated by the law. 
 
The new Civil Code is built up on the principle of fault liability. In the Civil Code, the soviet conception 
of fault is overcome, according to which fault was considered as person’s mental attitude towards the 
act conducted by him and towards the result caused by this act. The understanding of fault that is 
used in European law, in particular in Germany, is being instituted in the Georgian doctrine and court 
practice. We understand negligence as violation of requirements of regular necessary attentiveness 
for the civil circulation. In a number of cases envisaged by the Civil Code, the violator of the obligation 
is responsible only for intention and gross negligence. 
 
Old opinions on contractual penalty were essentially revised. The Commission rejected to introduce a 
mandatory provision to the Code. 
 
                                                           
18 See Decision of the Supreme Court of Georgia, N 3k/428.2000. 
19 See K. Zweigert, H. Kötz, Einführung in die Rechtsvergleichung, 3. edit., Tübingen, 1996, p. 536. 
20 See L. Chanturia, Introduction to the General Part of the Georgian Civil Code, Tbilisi, 1997, p. 117. 
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4. SPECIAL PART OF THE LAW ON OBLIGATIONS 
 
The Special Part of the Law on Obligations includes both traditions that originate from the Roman law 
and completely new features previously unknown in Georgian civil law. The Special Part has only 
three titles. These are: I –“Contract law”, II – “Lawful Obligatory Relations”, and III “Tort Obligations”. In 
this part common achievements of continental European and English-American law are most clearly 
shown. A good example of it is contract of purchase and sale, which, as we have already said, is 
elaborated on the basis of 1980 Vienna Convention. The same must be said on carriage contracts, 
which are also based upon international conventions. The introduction of leasing contracts into the 
Code has improved the civil legal relations. The same must be said about franchising, which is quite 
frequently applied in the practice of Georgian business. Contracts for tourist services transposed from 
the German BGB is just suitable for Georgia as a country of tourism. With the introduction of trust 
contract similar and not identical phenomena of trusted property recognised by common law was 
observed in the Georgian law. Introduction of civil liability shall encourage the decrease of cases of 
liabilities without fault. The wide influence of American law is observed in Georgian banking law. It can 
be said that all contracts reflect the peculiarities of civil circulation that is characteristic of modern 
social market economy. 
 
Joint rights are undoubtedly important among in obligation relations. This corrects the defect in the law 
of things where only one Article 173 is dedicated to common property. In the Chapter of Unjust 
Enrichment there is an attempt to entirely regulate this institute. That is why we cannot see legal 
consequences of void transaction in the Chapter on Transactions. 
 
Tort obligations comprise many legislative novelties. It includes compensation not only of damage 
caused by vehicle or animal but nowadays very important is the liability for damage caused by 
increased danger from building. Product liability occurs despite the contractual relations. 
 
It is obvious that the Code cannot exhaust the Special Part of the Law of Obligations. For explicitly 
regulating some institutes there are also separate normative acts but they are minor. In this case the 
law does not replace the Code but makes it more viable. It is apparent that the experience of 
European countries has been taken into account. 
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MOST IMPORTANT LEGAL ACTS 

ADOPTED IN THE THIRD AND FOURTH QUARTERS OF 2000 
 
 
I. LAWS OF GEORGIA 
 

13.07.2000 Law on Changes to some Legislative Acts of 
Georgia [structure and order of activity of the 
executive power] 

SM* No. 28, p.3 

13.07.2000 Law on Changes to the Law of Georgia on the 
State Budget of Georgia for 2000 

SM No. 29, p. 2 

13.07.2000 Law on Changes and Amendments to the Tax 
Code of Georgia  

SM No. 30, p.2 

13.07.2000 Law on Changes and Amendments to the Law of 
Georgia on Customs Tariffs and Duties 

SM No. 30, p. 8 

13.07.2000 Law on Changes to the Law of Georgia on the 
Budgetary System and Budgetary Responsibilities 

SM No. 30, p.10  

13.07.2000 Law on Amendment to the Customs Code of 
Georgia 

SM No. 31, p.2  

15.09.2000 Law on Changes and Amendments to the Law of 
Georgia on Licensing of Entrepreneurial Activities 

SM No. 33, p.2 

27.09.2000 Law on Changes and Amendments to some 
Legislative Acts of Georgia [Tax Code] 

SM No. 35, p.2 

28.09.2000 Law on Amendment to the Tax Code of Georgia SM No. 34, p.3 

11.10.2000 Law on Changes and Amendments to the Tax 
Code of Georgia 

SM No. 37, p.2 

11.10.2000 Law on Changes to the Law of Georgia on 
Distribution of Cases and Assignation of Authority 
in the General Courts of Georgia  

SM No. 37, p.2 

13.10.2000 Law on Amendment to the Tax Code of Georgia SM No. 37, p.2 

25.10.2000 Law on Changes and Amendments to the 
Administrative Procedure Code of Georgia 

SM No. 39, p.5 

                                                           
* Sakanonmdeblo Matsne is the Georgian official law gazette. 
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27.10.2000 Law on Construction Activities SM No. 39, p.2 

10.11.2000 Law on Amendments to the Tax Code of Georgia SM No. 43, p.13 

21.11.2000 Law on Changes to the Labour Code of Georgia  SM No. 42, p.3 

24.11.2000 Law on Changes to the Tax Code of Georgia SM No. 44, p.3 

24.11.2000 Law on Changes to the Law of Georgia on 
Customs Tariffs and Duties 

SM No. 44, p.3 

24.11.2000 Law on Changes to the Law of Georgia on 
Imprisonment 

SM No. 46, p.3 

5.12.2000 Law on Changes to the Criminal Code of Georgia SM No. 47, p.3 

5.12.2000 Law on Changes to the Criminal Procedure Code 
of Georgia 

SM No. 47, p.2 

5.12.2000 Law on Changes to the Law of Georgia on 
Copyright and Related Rights 

SM No. 47, p.4 

7.12.2000 Law on Changes and Amendments to the Organic 
Law of Georgia on the Supreme Court of Georgia 

SM No. 49, p.8 

13.12.2000 Law on Changes and Amendments to the Tax 
Code of Georgia 

SM No. 50, p.2 

13.12.2000 Law on State Budget of Georgia for 2001 SM No. 50, p.3 

13.12.2000 Law on Changes and Amendments to the Law of 
Georgia on the State Budget of Georgia for 2000 

SM No. 50, p.15 

29.12.2000 Law on Changes and Amendments to the Customs 
Code of Georgia 

SM No. 51, p.17 

28.12.2000 Law on Amnesty SM No. 51, p.13 

28.12.2000 Law on Changes and Amendments to the Organic 
Law of Georgia on the Elections of the Georgian 
Parliament 

SM No. 51, p.13 

28.12.2000 Law on Changes to the Criminal Procedure Code 
of Georgia 

SM No. 51, p.14  

29.12.2000 Law on Changes and Amendments to the Tax 
Code of Georgia 

SM No. 51, p.16 

29.12.2000 Law on Amendments to the Labour Code of 
Georgia 

SM No. 51, p.17 
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II. DECREES OF THE PRESIDENT OF GEORGIA 
 

9.07.2000 Decree of the President of Georgia No. 296 on Elaboration of the national anti-
corruption Programme 

21.07.2000 Decree of the President of Georgia No. 314 on the competitive State of Europe-
Caucasus-Asia Transport Corridor and the Measures on its further Improvement 

24.07.2000 Decree of the President of Georgia No. 317 on Promotion of the Fulfilment of an 
Agreement on Partnership and Co-operation between European Union and Georgia 

29.07.2000 Decree of the President of Georgia No. 337 on the Statute of the Ministry of Foreign 
Affairs of Georgia 

3.08.2000 Decree of the President of Georgia No. 341 on Declaring some of the Regions of 
Georgia as Emergency Ecological Zones  

24.08.2000 Decree of the President of Georgia No. 384 on Establishing a Commission for 
Improvement of the Taxation System 

30.09.2000 Decree of the President of Georgia No. 462 on Approval of the Statute on the public 
Register of the Economic Agents on the Commodity Markets having a Monopolistic 
Position 

25.10.2000 Decree of the President of Georgia No. 462 on Changes to the Decree of the President 
of Georgia No. 317 of 24th of July 2000, on Promotion of the Fulfilment of an Agreement 
on Partnership and Co-operation between European Union and Georgia 

27.10.2000 Decree of the President of Georgia No. 465 on Approval of the Statute on the Reserve 
of the Judges of the General Court of Georgia 

27.10.2000 Decree of the President of Georgia No. 466 on Approval of the Statute on 
Organisational Works and Rule for Legal Proceedings in Regional  (city), Circuit and 
Highest Courts of Autonomous Republics of Adjara and Abkhazia 

30.10.2000 Decree of the President of Georgia No. 471 on the Statute of the Ministry of Justice of 
Georgia 

4.12.2000 Decree of the President of Georgia No. 512 on the State Program of 2001-2005 for the 
Development of the Statistics  

25.12.2000 Decree of the President of Georgia No. 536 on the Measures Promoting the Functioning 
of the National Commission for Securities 
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III. ORDINANCES OF THE PRESIDENT OF GEORGIA 
 

1.07.2000 Ordinance of the President of Georgia No. 678 on Promoting the Organisational 
Measures on overcoming Poverty and elaborating the Program on economic Growth in 
Georgia 

10.07.2000 Ordinance of the President of Georgia No. 725 on the Measures to be fulfilled by the 
Program of Structural Reforms supported by the International Monetary Fund and the 
World Bank 

16.07.2000 Ordinance of the President of Georgia No. 748 on Providing Information on the Present 
Condition of the Georgian Economy and the current Events 

28.07.2000 Ordinance of the President of Georgia No. 827 on Changes to the Ordinance of the 
President of Georgia No. 327 of 22nd of June 1998 on establishing an Interagency 
Commission for the Humanitarian International Law 

11.08.2000 Ordinance of the President of Georgia No. 887 on Establishing a Council for Elaborating 
the new Complex Measures concerning the Market Economy 

24.08.2000 Ordinance of the President of Georgia No. 942 on Signing an Agreement between the 
Governments of Georgia and the Republic of Estonia on Co-operation and Mutual Aid in 
the field of Customs Matters  

18.09.2000 Ordinance of the President of Georgia No. 1005 on Establishing a State Commission for 
the Co-operation with the CIS Countries 

20.10.2000 Ordinance of the President of Georgia No. 1145 on Signing the Convention on Avoiding 
Double Taxation of Incomes and Capital between the Governments of Georgia and the 
Republic of Italy 

2.11.2000 Ordinance of the President of Georgia No. 1180 on Signing an additional Protocol to the 
Convention on Human Rights and Fundamental Freedoms 

5.11.2000 Ordinance of the President of Georgia No. 1196 on Signing an Agreement between 
Georgian side and the Kingdom of Belgium on avoiding double Taxation of Incomes and 
Capital 

8.12.2000 Ordinance of the President of Georgia No. 1300 on signing the Convention of UN and 
additional Protocols  

31.12.2000 Ordinance of the President of Georgia No. 1422 on Elaboration of a Strategy of 
Harmonisation of Georgian legislation with Community legislation 

 
 
 
 
 
 
 



MOST IMPORTANT LEGAL ACTS ADOPTED IN THE THIRD AND FOURTH QUARTERS OF 2000 

GEORGIAN LAW REVIEW – THIRD AND FOURTH QUARTERS 2000 97 

IV. DECISIONS OF THE PARLIAMENT OF GEORGIA 
 
27.09.2000 Decision of the Parliament of Georgia No. 509 on Ratification of the European 

Convention on Combating Terrorism  

27.09.2000 Decision of the Parliament of Georgia No. 507 on Ratification of the Convention on the 
Human Rights and Biomedicine  

27.09.2000 Decision of the Parliament of Georgia No. 508 on Ratification of the Additional Protocol 
on "Restriction of the cloning of the human beings" to the Convention on Protection of 
the Human Rights and Dignity in Biology and Medicine 

11.10.2000 Decision of the Parliament of Georgia No. 547 on Ratification of the Treaty between 
Georgia and Ukraine on Economic Co-operation for 1999-2008 

10.11.2000 Decision of the Parliament of Georgia No. 601 on Ratification of an Agreement between 
Georgia and the Confederation of Switzerland on Trade-Economic Co-operation  

24.11.2000 Decision of the Parliament of Georgia No. 613 on Ratification of the Agreement 
between the Governments of Georgia and the Federal Republic of Germany on 
Financial Co-operation 

7.12.2000 Decision of the Parliament of Georgia No. 668 on Publishing the Constitutional Draft 
Law of Georgia on Changes and Amendments to the Constitution of Georgia 

12.12.2000 Decision of the Parliament of Georgia No. 679 on main Directions of the monetary and 
currency Policy of Georgia for 2001 

28.12.2000 Decision of the Parliament of Georgia No. 699 on executing the Law of Georgia of 28th 
December, 2000 on Amnesty 
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