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INTRODUCTION 
 
Dear Reader, 
 
Our 4th quarter edition of 1999 finalises two years of GLR publication and at the same time the second 
project period of GEPLAC. We take this opportunity to thank our authors and readers for the interest 
shown in our magazine in the past and hope that during the next project phase of GEPLAC GLR will 
furtheron be able to continue providing you with information on law that meets your interests. 
  
Our final edition of 1999 is introduced by Giorgi Khubua , Director of the Institute of State and Law of 
the Academy of Sciences of Georgia, who analyses normative, political and historical aspects of 
federalism and discusses the advantages and disadvantages of federalist constitutional systems in 
view of an increasingly faster developing world order. 
 
On 15th of October 1996 the Parliament of Georgia passed the laws on "Environmental Permit" and 
"State Ecological Examination" which considerably changed the decision-making procedures for the 
realisation of planned activities having an ecological impact. For the first time they define the 
procedure of Environmental Impact Assessment (EIA) in Georgia, which is already since a long time a 
core element of Western states environmental legislation. Nana Gogitidze, Msia Gvilava, Otari 
Turmanidze  and Ralf Juelich supported the elaboration of an EIA procedural regulation in the 
framework of the Tacis Programme in order to make the EIA established under the law on 
“Environmental Permit” applicable and enforceable. Their contribution is meant to support investors, 
the body issuing an environmental permit, consulting companies, the public and others who are 
involved in the planning of relevant activities that may cause significant negative and irreversible 
impact on the environment, to correctly conduct the environmental permitting procedure. 
 
Gaga Gabrichidze , Chief Specialist of the Parliamentary Committee for Foreign Affairs, analyses the 
principle of institutional balance developed by the jurisdiction of the European Court of Justice in view 
of the principle of separation of state powers that is common to state constitutional law. He concludes 
that the European Treaty is not a closed system, but a dynamic one that is to be developed by the 
European Court of Justice in the course of the ongoing integration process. The concept of 
institutional balance describes the obligation that every European body acts according to the 
competencies assigned by the EC Treaty and participates in the execution of the functions of the EC 
in an equal manner. However, the concept of institutional balance does not provide objectives for a 
new orientation that is closer to traditional concepts of separation powers. 
 
An alternative view on human rights and its functions gives Christopher Pollmann , lecturer of law 
from University of Metz, France. In his essay he shows the “interdependence between human rights 
and the capitalist state”. Proceeding from that he studies the impact of human rights on social 
movements and finally suggests that a strategic approach of human rights requires a linkage of legal 
action and social mobilisation. 
 
Lali Papiashvili , Head of Staff of the Committee for European Relations of the Parliament of Georgia, 
contributes with an essay on the protection of human rights by the European Court of Human Rights. 
The author describes and analyses the structure and functions of the Court as well as the legal status 
of its judges and the procedural aspects of submission of a law suit. 
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Avtandil Kakhniashvili , Lecturer at Tbilisi State University, discusses the law of Georgia on 
Entrepreneurs that was adopted on 28th of November 1994 and proposes amendments related to the 
foundation of companies, their representatives and general registration procedures. 
 
Judith Knieper , Consultant of the Tacis re-training of judges project conducted by the ICON-institute 
in Georgia and lawyer form Frankfurt/Main, Germany, illustrates the classical methodology of law and 
its different components as a basis for the interpretation of law. She stresses the importance of a 
systematic decision making of judges for the acceptance of the legal order by the people and 
demands a permanent discussion within the legal community how to attain this objective. 
 
The Chairman of the Supreme Court of Georgia, Lado Chanturia , continues his contribution 
published in GLR 1st and 2nd Quarter 1999 on Georgian legislation on mortgages this time focussing 
on mortgaging of real property (immovables). Again he extensively covers civil and administrative law 
aspects that are both of large practical and scientific interest. 
  
Finally, and according to common GLR practice, we provide an overview on legal acts of superior 
meaning for the legal system of Georgia that allows to receive an impression on the recent 
developments in Georgian legislation. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
May 2000, Tbilisi 
 
Maik S. Masbaum Giorgi Tskrialashvili 
Legal Team Leader Deputy Legal Team Leader 
 
Alexander Barnewitz 
European Legal Expert 
 
 
 



 

GEORGIAN LAW REVIEW – FOURTH QUARTER 1999 3 

 

GIORGI KHUBUA* 

 
FEDERALISM AS A NORMATIVE PRINCIPLE AND POLITICAL ORDER** 

 
1. The Problem of Federalism in Modern Jurisprudence 
 
“The era of federalism is over”, - wrote H. J. Laski, famous theorist of English socialism shortly before 
World War II.1 His distrustful attitude towards federal governing of states was based on the belief that 
along with the development of industrial society the state as an authority would progressively get 
involved in the process of social and economic planning and that the implementation of interventional 
policy would be impossible without strong central control mechanisms and institutions. Therefore, 
federalism, which is based on a pluralistic structure of decision-making with various political decision-
making centres, in Laski’s opinion was contradicting the interests of industrial society and considered 
as an outdated and anachronistic form.2 
 
Such a pessimistic approach towards the federal model of governance was not a single case. The 
critics of the federal state model considered federalism as a form of territorial organisation of a state, 
which distressed the process of political unification and disturbed the social and economic 
development. It was often considered as an indispensable measure towards the maintenance of state 
unity.3 
 
Several decades have passed after the federal model was “condemned to death”, but still the latter did 
not turn into a historical relict and even started a completely new life. The federal organisation of a 
state is nowadays a subject of active discussions and analysis not only in the legal and political 
literature, but also in political practice.  
 
The interest towards the model of federal governance has significantly increased on the whole in the 
recent period. Nowadays 52% of the world’s territory and 40% of the whole population is organised in 
a federal form.4 Among 170 political systems of the modern world 25 are federal.5 The federal principle 
is applied in many unitary states. Regionalisation and decentralisation tendencies are progressing 
even in extremely centralised states,6 where a necessity of considering the pluralist interests in the 
formation of a common state is increasing.7 In modern European and particularly in German political 
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1
 H. J. Laski, The Obsolescence of Federalism, 98 New Republic 367 (1939), cit. E. Mc Whinney, Die Nützlichkeit des 

Föderalismus in einem revolutionären Zeitalter, in: H. Laufer und F. Pilz, Föderalismus, Studientexte zur bundesstaatlichen 
Ordnung, München, 1973, p. 54. 
2
 H. J. Laski, The Obsolescence of Federalism, 98 New Republic 367 (1939), cit. E. Mc Whinney, Die Nützlichkeit des 

Föderalismus in einem revolutionären Zeitalter, in: H. Laufer und F. Pilz, Föderalismus, Studientexte zur bundesstaatlichen 
Ordnung, München, 1973, p. 54. 
3
 J. Huhn, P.-C. Witt, (edit.), Föderalismus in Deutschland, Traditionen und gegenwärtige Probleme, Symposion an der 

Universität Kassel 10. bis 12. April 1991, Baden-Baden 1992,  pp. 9-29. 
4
 M. Frenkel, Föderalismus und Bundesstaat, Bd. I, Föderalismus, 1984, pp. 19, 138. 

5
 H. Hill, Der Stellenwert des Föderalismus im Internationalen Recht, in: J.-D. Gauger, K. Wegelt, Föderalismus in Deutschland 

und Europa, Köln, 1993, p. 60. 
6
 M. Frenkel, Föderalismus und Bundesstaat, Bd. I., Föderalismus, 1984, p. 82; L. Kühnhardt, Europäische Union und föderale 

Idee, Europapolitik in der Umbruchzeit, 1993,  p. 27. 
7
 M. Frenkel, Föderalismus und Bundesstaat, Bd. I, Föderalismus, p. 134. 
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and scientific circles the idea of federalism is also considered as a means to prevent the European 
Union to develop into a bureaucratic and centralised state.8 
 
Having in mind these tendencies it is not surprising that the 20th century is often characterised as an 
“era of federalism” and as an “epoch of federal revolutions”.9 According to some extreme perceptions, 
while in the 19th century decisive was the “rule of law state” in the 20th century the idea of “democracy” 
and the 21st century will belong to the idea of “federalism”.10 
 
Revitalisation of the federal arrangement of the state has various basis. Particular consideration shall 
be given to the globalisation tendencies of the modern world. 
 
It is acknowledged in the scientific discussion over the globalisation matters, that in modern 
circumstances for solving the political problems particular states are at the same time too small and 
too large.11 The national state “became small” for handling the problems, such as the economic order, 
national security, environmental issues, etc. The matters that do not any more fall under the control of 
the national state are now regulated with the means of inter-, trans- and super-national institutions, 
such as the UN, NATO and EU.12 On the other hand, the global capitalism strengthens the extent of 
the existing disparity in the world and contains the conflict potential including destruction of local 
cultures. This is the reason of the criticism of the state, as a huge dinosaur with a small brain, which 
can not orient on the needs of citizens and is not able to protect the cultural peculiarities of local and 
regional societies.13 For solving these problems the national state is clearly “too large”. 
 
The two strategic ways of development are strongly influencing the modern model of the national 
state: internationalisation and regionalisation of social relations. The federalism combines the 
elements of both directions and this shall be considered as one of its major advantages. 
 
Federal systems aim to recover relatively “narrow political order” that is abolished under unbelievably 
extensive process of globalisation. The idea of revival of federalism together with the general 
globalisation process was supported by the concept of the social state. The idea of the social state 
intensively creates the non-personalised bureaucracy. As a result of further internationalisation of 
social relations conditions are created, where an individual is “partially” present everywhere, but 
nowhere can feel as being “at home”.14 
 
These conditions create the individual’s need for a home country with which he is able to establish 
social and emotional relations. Overcoming the estrangement of an individual from political institutions, 
needs the creation of such governmental channels by means of which an individual will be able to find 
his own place in the political system. The political and administrative institutions in this respect have to 
return to “human dimensions”.15 The federal system of management supports the active involvement 
of an individual in a political process and somehow geographically approximates the people. In other 
                                                           
8
 T. Fischer, H. Laufe, Föderalismus als Strukturprinzip für die Europäische Union, Gütersloh, 1995; T. Wiedmann, 

Föderalismus als europäische Utopie. Die Rolle der Regionen aus rechtsvergleichender Sicht. Das Beispiel Deutschlands und 
Frankreichs, in: Archiv des öffentlichen Rechts 117 (1992), pp. 46-70. 
9
 H. Maier, Der Föderalismus- Ursprünge und Wandlungen, in: Archiv des öffentlichen Rechts, 115. Bd., 1990, p. 215. 

10
 H. P. Schneider, Zur Reihe “Föderalismus-Studien“ des deutschen Instituts für Föderalismusforschung, in: D. Hanf, 

Bundesstaat ohne Bundesrat? Die Mitwirkung der Glieder und die Rolle zweiter Kammern in evolutiven und devolutiven 
Bundesstaaten. Eine rechtsvergleichende Untersuchung, Baden-Baden, 1999. 
11

 D. Bell, The Coming of Post-Industrial Society. A venture in social forecasting, New York, 1973,  p. 320. 
12

 see: W. Linder, Schweizerische Demokratie. Institutionen-Prozesse-Perspektiven, Bern, Stutgart, Wien, 1999, p. 349 
13

 D. Held, Political Theory Today, Cambridge, Polity Press, 1991, pp. 197, cit: W. Linder, Schweizerische Demokratie, p. 349. 
14

 R. Zippelius, Recht und Gerechtigkeit in der offenen Gesellschaft, 2nd ed., 1994, p. 233. 
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words, an individual has a feeling of a big discomfort as a part of a more “distanced” and often almost 
anonymous political entity.  
 
2. Federalism: Normative Principle or Political Category? 
 
A federal state represents a classical form of materialisation of the idea of federalism in the state-legal 
sphere.16 As a legal notion federalism has two aspects. First, federalism is object of the studies in the 
field of the theory of state. Second, the theory of state does not cover the whole contents of 
federalism. The notion of federalism, which is elaborated by and known in the theory of state is 
connected with the concrete form of the State as determined by its constitution. The final form and 
content of the notion of a federal state is determined by two equally important sources: the general 
theory of state and the constitution. The constitution uses the notion of federalism provided by the 
theory of state. On its part, the theory also reflects the constitutional provisions and practice. 
 
The notion of a federal state is present in constitutions and normative acts, thus it shall be considered 
as a legal definition and not only as a sociological one. Constitutionally declared federal state can in 
reality be a non-federal one. The contents of the constitutional definition of federalism quite often differ 
from its in reality existing construction. In the constitutional practice of the former Soviet Union and the 
federal states of Latin America, the principles of federal governance provided by the constitution were 
not clearly and fully applied. A different meaning is also contained in the notion of a “Bundesstaat” 
provided in Art. 20 of the German Constitution, “federation” contained in Art. 2 of the Austrian Federal 
Constitution, “Union” of the Swiss Constitution and “Federal Commonwealth” provided by the 
Australian Constitution.  
 
The formulation of the notion “federal state” is complicated because of the complexity of the object of 
research as well as methodological aspects.  
 
The methodological principles of the analysis of the federal state were always subject to extensive 
discussions in scientific literature. The pure normative approach towards the problem of federalism 
was criticised by some law theorists. According to this criticism a comprehensive analysis of a 
constitution is impossible without a clear reference to the constitutional reality.17 
 
When the legal analysis of the federal state is carried out by means of normative methodology, the 
object of scientific study can only be the legal norms, federal constitutions and not the historical, 
physiological, social, economical, ethnical and other factors. This does not mean that the legal analyst 
does not have a right to compare the results of his research with an existing reality or can not provide 
proposals for the introduction of changes into the positive law. 
  
But it has to be admitted that non-normative reality can not be explained on the basis of normative 
methodology. As soon as the object of the study comes into contact with non-legal factors determining 
the character of a federal state, the analyst automatically “becomes” politologist, historian, statistician, 
sociologist or law politician.18 The analysis of non-normative reality can be conducted only by means 
of specific methods characteristic to these scientific disciplines, which does not necessarily mean the 
“self-isolation” of legal science. It is not only admissible, but in many cases also advisable to 

                                                                                                                                                                                     
15

 E. Loebenstein, Der Föderalismus - ein Instrument im Dienste der Demokratie und des Rechtsstaates, in: Celebrative edition 
for R. Marcic, 1974, p. 847. 
16

 B. Dennewitz, Föderalismus, p. 105. 
17

 P. Pernthaler, Der österreichische Bundesstaat im Spannungsfeld von Föderalismus und formalen Rechtspositivismus, 
Östereichische Zeitschrift für öffentliches Recht, Bd. XIX, 1969, p. 361, cit.  F. Koja, Der Bundesstaat als Rechtsbegriff, p. 63. 
18

 F. Koja, Der Bundesstaat als Rechtsbegriff, p. 64. 



FEDERALISM AS A NORMATIVE PRINCIPLE AND POLITICAL ORDER  

GEORGIAN LAW REVIEW – FOURTH QUARTER 1999 6 

incorporate the findings of the sociological, historical and other type of scientific studies into the legal-
scientific analysis.19 
 
Federal state as a notion of a general theory of state is absolutely neutral towards the idea of 
federalism. The notion of the federal state, pursuant to the objective principle of the scientific research, 
is neither “friendly” nor “hostile” towards the idea of federalism. The notion adopted in the framework 
of general theory of state does not say anything about the relations of a federal centre and the entity of 
federation. Legal status of the federal entities, the scope of their legislative and executive authorities, 
forms of their participation in the federal legislative process does not really depend on any of the 
theories of the federal state. Even such an important part of the theory of the federal state, as the state 
character of the entities of a federation, in the end comes to the constitutional-legal status of the 
entity.20 
 
Besides normative methods, the study of the problem of federalism can be based on the methods of 
comparative legal science. The objects of comparative studies are in the first place legal norms. 
Besides them incorporation of the existing reality in the process of comparative analysis is crucial. This 
is the only way for the adequate explanation of the contents of the legal norm.21  
 
From the legal point of view, it is possible to compare the functions of the federal government and the 
entities of federation in the fields of legislation, executive activities, separation of competencies and 
state supervision and to elaborate a general “federal standard” on these basis.22 
 
The analysis of the federal systems of governance is not only a subject of scientific interest but has 
also legal-political function.23 Development of federalism, as a form of a state, is at the same time the 
history of the constitutional-legal reception. The modern federal state is a finding of the authors of the 
American Constitution that on their part reflected the existing historical experience. Since then all 
federal states in the world have in some ways considered the experience of other federal national 
models.24 
 
The federal system of the United States of America has played its role in the development process of 
number of countries in Latin America. At the same time the legislators from Venezuela, Columbia, 
Mexico, Argentina and later on Brazil did not automatically copy the provisions of US Constitution.25 
American ideas on federalism did have some impact on the formation of federal states within Europe 
(Switzerland, Germany) and the former empire of Great Britain (Canada, 1867; Australia, 1990). The 
interest towards the federal organisation of the state was rather big during the process of 
decolonisation too.  
 
Comparative analysis of federalism has been especially active during the process of regionalisation 
and federalisation in Europe. In the 50s and 60s American federalism was considered as one of the 
models for the future unified Europe. In Great Britain before the process of reforming the 

                                                           
19

 F. Koja, Der Bundesstaat als Rechtsbegriff, p. 65. 
20

 W. Schaub, Die Aufsicht des Bundes über die Kantone, 1957, p. 54,  cit. F. Koja, Der Bundesstaat als Rechtsbegriff, p. 65. 
21

 H. Groß, Autonomie der Wissenschaft im europäischen Rechtsvergleich, 1992, p. 26. 
22

 P. Pernthaler, I. Kathrein, K. Weber, Der Föderalismus im Alpenraum. Voraussetzungen, Zustand, Ausbau und 
Harmonisierung im Sinne eines alpenregionalen Leitbildes, Wien, 1982, p. 44. 
23

 P. Pernthaler; I. Kathrein, K. Weber, Der Föderalismus im Alpenraum. Voraussetzungen, Zustand, Ausbau und 
Harmonisierung im Sinne eines alpenregionalen Leitbildes, Wien, 1982, p. 19. 
24

 P. Pernthaler; I. Kathrein, K. Weber, Der Föderalismus im Alpenraum. Voraussetzungen, Zustand, Ausbau und 
Harmonisierung im Sinne eines alpenregionalen Leitbildes, Wien, 1982, p. 32. 
25

 P. Pernthaler; I. Kathrein, K. Weber, Der Föderalismus im Alpenraum. Voraussetzungen, Zustand, Ausbau und 
Harmonisierung im Sinne eines alpenregionalen Leitbildes, Wien, 1982,  p. 20. 
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administrative management system has been started several comparative studies on these issues had 
been prepared.26 The German model was adopted during the regionalisation process in Spain.27 
German experience has been also envisaged while federating Belgium.28 
 
3. Federalism as a Political Principle 
 
The idea of the federal state bases on historical, political, statistical, economical and ethnological 
aspects but the analysis of the federal state in the above aspects is conducted not only by legal 
science but is also a subject of historical, political, economical and other sciences.29 
 
It is well known that Merkel, one of the founders of the Vienna-school, distinguished the literal (word 
for word) and the legal meaning of federalism. In its literal meaning, federalism is a political notion, the 
object of which is the “association or union” itself. Federalism, as a legal notion, is “a positive-legal 
result of the aims, when the federal union is already established”.30 
 
It is impossible to explain federalism only by means of legal notions and categories. Federalism 
reflects certain political dynamics and is characterised by the exceptional ability of social adaptation. 
There is no permanently established form of federalism, because the system of federal governance is 
flexible as a method itself.31 Any attempt to determine the fixed form of the federalism causes wrong 
understanding of its functional capabilities and draws an incorrect and fake picture.  
 
The main methodological difficulty with the formulation of the notion of federalism is connected with 
the structure of the notion itself. The general notion of federalism contains both, dynamic and static 
components. Dynamic, because the federalism reflects the aspiration towards particular political order 
– federation. Static, because the notion of the federalism reflects the order established through this 
aspiration – federal order.32 As a rule, most of the notions of federalism that have been constructed up 
today concentrate on the analysis of only one of the above components.33 
 
The essence of the phenomena that shall be described by the notion of federalism might become 
understandable only in case of mixture of the dynamic and static elements. The action of the dynamic 
component of federalism does not limit itself only to the institutionalisation of the federal order. It 
proceeds with its influence on the later stages of federal model. On its part, the institutional structure 
of federalism logically concludes the movement towards the establishment of the federal order and 
simultaneously influences the dynamical components of this order.  
 
The mixture of dynamic and static components of the notion of federalism needs the consideration of 
other non-legal factors. Various sociological, social-psychological, economical, cultural and historical 
elements also have the impact on the system of federal governance. However it must be mentioned, 
that lawyers play a key role in the definition of the notion of federalism. Legal analysis has the biggest 
traditions in the field of the studies of federal structures. It is not accidental, that the static elements of 

                                                           
26

 Royal Commission on the Constitution 1969-1973, Cmnd. 5460, cit: M. Bothe, Föderalismus- ein Konzept im geschichtlichen 
Wandel, p. 21. 
27

 J. A. Gonzales Casanova, Die Entwicklung der Autonomie in Spanien nach der Verfassung von 1978, p. 151, in: A. S. 
Randelzhofer (ed.), Deutsch-Spanisches Kolloquium zum Verfassungsrecht vom 18. - 20. Juni 1980 in Berlin, Berlin, 1982, cit: 
M. Bothe, Föderalismus- ein Konzept im geschichtlichen Wandel, p. 21. 
28

 M. Bothe, Föderalismus- ein Konzept im geschichtlichen Wandel, p. 21. 
29

 F. Koja, Der Bundesstaat als Rechtsbegriff, p. 2. 
30

 In: F. Ermacora, Allgemeine Staatslehre. Vom Nationalstaat zum Weltstaat, Berlin, 1970, p. 624. 
31

 A. Benz, Föderalismus als dynamisches System, Opladen, 1985. 
32

 U. Wedl, Der Gedanke des Föderalismus in Programmen politischer Parteien Deutschlands und Österreichs, 1969, p. 4. 
33

 F. Koja, Der Bundesstaat als Rechtsbegriff, in: Theorie und Praxis des Bundesstaates, Föderative Ordnung III, 1974, p. 61. 
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federalism are often well studied, because the methods of legal science provide for much more 
opportunities with regard to the dogmatic analysis. This does not extend to the dynamic elements of 
federalism, because the legal methods are in this case limited and can not cover all more or less 
important aspects of federalism as a dynamic process.34 
 
In contradiction to the legal jurisprudence, the political science started analysing federalism on a later 
stage. Empirical political studies have particularly developed in the USA, where the problems of 
federalism became the central topic of the administrative law studies. The pragmatism characteristic to 
the American science is up today determining the ways of studies on federalism in this country.35 
 
4. Federalism as a Political Order   
 
The order is the whole that is structured according to the rules and laws consisting of interdependent 
elements each of which in the whole is given its own specified place.36 The order is a rational 
structure. Political order may be defined as a public order established as a result of political 
governance.37 
 
Political order is a broader notion than the notion of governance system or political system. General 
notion of the order may comprise non-state forms for the execution of political power as well as factors 
of informal impact on political power. Together with state's traditional forms the theory of political order 
includes the issues on the relationship between specific societies and systems of management, of the 
influence of the political power on the society.38 The objectives of political order are quite different. 
They may be the fundamental values such as freedom, peace, common welfare, representation of 
truth etc.39  
 
Cohabitation of people necessarily requires a specific order otherwise peoples' society would not exist. 
The idea of order in itself is of value. Order has an independent value even in an unfair, totalitarian 
society. A certain order exists even there although it is false and mistaken; nevertheless it is still an 
order.40  
 
The order must be changeable i.e. open. It can not be established once and forever. Only in the case 
of constant perfection the order can develop into an optimum structure. The order is not a 
mechanically and automatically operative system. It is a relationship, a union and therefore requires 
dynamics and not statics.  
 
Only an executed order is a real order. This is the case only if people strive for their implementation 
and are ready to act with an independent responsibility. The problem of order is in the end a human 
problem.41 The finding that order is not a bare-organisational form of society provides the basis for 
federal philosophy.42 
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The order is not a power alone. Freedom and compulsion in the political order always is realised in 
smart, reasonable proportion.43 It fosters the establishment of living conditions that are worthy for 
individuals and therefore requires freedom in order to avoid totalitarian levelling and vice versa 
anarchistic extremes of the principle of freedom are avoided through the order.44  
 
Federalism as a political order is nowadays considered on three different levels: 
  
a. Public or integral federalism involves not only state order but economics and every social, cultural 

field of the society as well. Integral federalism tries to structure public associations in a new 
fashion on the basis of the principles of subsidiary and co-operation.45 

b. Federalism related to the state order is presented either as a federal state (as a state-legal form 
of the realisation of the idea of federalism) or implies qualitatively higher form of regional and 
local autonomy (than in the unitary state).46 

c. In the view of super-state understanding, the elements of federal order are realised in 
international and supranational organisations (Confederation, EU) or regional movements in the 
form of co-operation without borders.47 

 
5. Federal State and Federalism 
 
The federal state is just one of the demonstrations of federalism. Even though the notion of federalism 
was first applied in the field of international law and state law, since 19th century federalism is also 
considered in view of a universal, social-philosophical system containing the whole society of 
individuals.  Back in the antique era federalism was considered as historical-sociological reality.48  
 
In a methodological point of view "federation" and "federalism" must be distinguished. "Federalism" is 
a political philosophy whereas "federation" is an institutionally realised idea.49 By the influence of this 
very moment federal state "becomes" the subject of legal analysis. The idea of European unity was 
based upon the federalism as a political philosophy. However, the legal analysis of EU was available 
only after institutionalisation of European integration in the specific, legally formulated structures of 
management.50  
 
Proper cognition of the federal state may be implemented only if it is considered as a specific state-
legal form of the principle of federalism.51 The federal state is not a formal-organisational principle of 
decentralisation. Federalism is characterised with the dualism of political order. Federalism as a 
principle of federal state provides: 
 
- the independence of political order constituent of single state against provincial unitarism; 
- healthy competition between territorial units and correspondingly the dynamics of their political, 

economical and social development; moreover, elimination of regional disparities and regional 
distribution of labour; 
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- permanent political dynamics and non-particularistic stagnation of the federal state.52 
 
"Federal state" and "federalism" are often considered as synonymous, identical notions. It is also 
viewed as a federal state being state-legal specification of the federalism as a concept. It is apparent 
that the institute of federal state can not exhaust the notion of federalism. The notion of federalism is 
not defined only in the state-legal contents. It is of more interest in processes, which precede the 
integration in the federal union of sovereign unities or the federation of the unitarian state. 
 
Besides, both federal and unitarian elements are met in the federal state and the idea of federalism is 
realised not only in the federal state but in the confederation, union of states, as well. Connection 
between federal and unitarian elements is so complicated and varied that is yet unclear how to qualify 
many historically existing political unions - as a federal state or union of states.53  
 
6. Federalism as a Historical Conception  
 
Federal state is a historical phenomenon.54 Federalism is always concrete: by its own history, own 
structure, participating forces in the federal process. The complicated nature of federalism due to the 
close link with changeable historical circumstances can be understood only within its particular scope. 
Interpretation of the nature of federal state is impossible only in abstract-theoretical view and requires 
historical-pragmatic approach.   
 
Federal state can not be based upon universal, general principles. Federalism is denial, negation of 
similar, general principles.55 There is no universal model of federal state neither universalisation of the 
federal model of territorial arrangement is possible.  Each federal state is unique and their essence in 
every case is determined in time and space. Federalism is a "rootless" form of territorial organisation 
of a state the transplantation and exportation of which is impossible56 (this certainly does not exclude 
the possibility of taking certain aspects of comparative analysis of different federal models and 
national federal systems into account). 
 
Federalism lacks in world-wide missionary aspiration which after the French Revolution is common to 
the ideas of human rights and democracy.57 Human rights and democracy are abstract, general and 
universal principles which are not "attached" to the specific space. Democracy and human rights 
abstract from certain individual, people, state and aims to provide equal freedom of every individual. 
Unlike universal principles, federalism means corporate diversity in the unity of state. Federal system 
of management is entirely determined by regional and specific-space features. Federal freedom is not 
so mobile as liberal fundamental rights. Federal freedom is always related with the specific space. 
Federal state is "strongly local": federalism can not be raised to the abstract that is common to all 
mankind.58 
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7. Federalism as a paradox 
 
Federal state is a complicated form of state's territorial organisation. The word "complicated" originally 
refers to the circumstance that permanent updating of all complexes of tensions and their emanation 
in new forms takes place in the federal state.59 In order to understand the essence of federalism, 
tensions characteristic to the federal systems should be explained in the first place. "Tension" must not 
be understood as a negative dimension as a synonym of destructive power. Tension means 
opposition, and without permanently continual opposition no viable politics and no productive 
statehood may exist.60  
 
When tension is kept "in a moderate balance", federalism is presented as a constructive, positive 
power of creative dynamics.61 Establishment of this balance requires serious efforts, but the given 
"deficiency" of federalism and the expenses for keeping the balance are compensated so that (in the 
situation of permanent danger to the balance to be disturbed) all the work of politics is concentrated on 
an individual, an individual stands in the centre of politics as a victim and at the time a creator of this 
tension.62 
 
The idea of federalism is not determined through hostile and insoluble controversies. The main point 
of the philosophy of federalism may be described as a "polar tension". Polarity is a division of one and 
the same creature into two opposite but indivisible peculiarities, powers, directions, which are called 
poles.63 However the essence of federalism is not defined by only bipolar controversies, "paradoxes of 
federalism" serves as one of the possibilities of explaining its essence.  
 
Paradox I: Federalism as a "system without system". Federalism is not a system. Federalism is a live, 
acting principle, which should free us from systematic and formal cognition.64 Any system in its 
essence is a unitary and thus anti-federal. True federalism can not accustom to the system deriving 
from unilateral idea, one abstract centre. Federalism is a constant and instinctive denial of all 
systematic resolution.65 
 
Despite the existence of totally different, sometimes diametrically disputing schools and tendencies, 
the philosophy of federalism develops the paradox of "a system without system". Notwithstanding the 
negation, denial of any system, federalism is not able to exist without a system. Development of 
federal thinking is impossible without conceptually and logically differing structures by means of which 
the knowledge about federalism is organised and systematised. Furthermore the organised system of 
the knowledge of federalism shall not be mixed up with the dogmatically systematised scientific 
material. The more so, as the philosophy of federalism avoids harmonious philosophy of life.66  
 
Paradox II: The provision - "one for all, all for one" - is the motto of all federal structures.67 "One for all" 
means that an individual, society or region is ready to serve for the whole and in case of necessity 
make a certain sacrifice for the common cause. "All for one" means the aid that the whole should 
render to the individual, community or the specific region. A unit can not be just an end in itself. The 
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unity shall protect the necessary freedom of an individual. "One for all, all for one" is the reflection of 
the federal way of life and its realisation entirely depends on the good will of the citizens.68  
 
Paradox III: Another paradox of federalism is that it aspires for "the unity in diversity, for the diversity in 
unity."69 Diversity on the one hand is divided into several unities, which in itself are indivisible and 
different from others; on the other hand, diversity unifies several such unities and is still a unity. Even 
the indivisible, the integral may exist as many "different" and vice versa any diversity somehow is 
always a unity. A state can be imagined as a unity of individuals, units, societies that per se are as 
well the unity. The unity of these diversities creates the unity - state.70 Diversity without unity leads to 
anarchy and chaos and the unity without diversity to the "total order". 
 
Multi-levelness of federal thinking is the element of protection of creative contents and freedom. 
Creative controversies are always "exploded" in the federal diversity and freedom is realised through 
the protection and blooming of an individual.71 Diversity and the existence of various levels of 
government are the premise of the unity. Furthermore, a federal state is not a mechanical sum of its 
constituent units. For the federal system of management ultimate significance is granted to this very 
circumstance where constituent parts of the whole are connected with rather highly situated unity - 
federal union.  
 
Federalism must be able to bring into concord the unity of state and statehood of entities of federation. 
Under the conditions of maximal autonomy and diversity of territorial units federal unity must not get 
lost. Otherwise, federalism will grow into particularism, separatism, or formless pluralism and vice 
versa if the accent unilaterally is made only on the unity and it is absolutised, unitarism and centralism, 
which is unacceptable for the federal concept, are developed.  Federalism could be considered as a 
mosaic. It can not be tied if not fallen within certain boundaries and has no form.    
 
Paradox of the federal concept lies in the fact that it simultaneously requires the unity and the 
maintenance of the independence and individual particularity of its members. For the federalism the 
fundamental significance is granted to the principle: - "unity in diversity, diversity in unity". The task of 
providing "unity in diversity" is the original, "must" and at the same time the original whose becoming 
into "existing" is quite acceptable and possible.72  
 
Federalism is the structural principle of social unity, which grants fundamental significance to "small 
units". Each part of the federal unity enriches as a result of cognising "others". Federalism is 
developed in the connections of individuality and unity, independence and collective. The mentioned 
paradox of federal order can be defined as follows: in order to get closer we must be separated.   
 
Development of the forms of social cohabitation of people bases on two points closely related to one 
another - individuality and collectivity. Absolutisation of only one of their parties may destructively 
influence the process of society's development. Liberalism and socialism as opposite philosophies 
unilaterally base either on individualism or on collectivism. Unlike them federalism moderately 
synthesises the individuality and collectivity. In this regard federalism may be considered as a third, 
superior than socialism and liberalism.73 
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As another paradox of the philosophy of federalism can be considered the contradiction between 
liberty and state authority.74 Federalism provides balance, equilibrium between the freedom and state 
authority. Freedom definitely requires the authority. Only authority is able to protect and perfect the 
freedom. And vice versa, authority should be based on the concept of freedom. The authority can not 
be limited only to the authority on state command. Authority understood in this respect takes place 
only under the conditions of totalitarian regime. The requirement that the freedom of the constituent 
part of the whole must be connected with the recognition of unity and authority of the whole, is often 
called as "paradoxical requirement" though this very point forms the vital characteristic of true 
federalism.75  
 
Federalism protects something, which is common to the parts integrated in it and at the same time 
respects and recognises the peculiarity of each part. Higher level of federal freedom is achieved 
through awareness of the common goal as well as the recognition of the peculiarities of the constituent 
parts of the whole.76  
 
The above noted paradoxes of federalism are characteristic of it being a philosophical "system without 
system". Federalism as a complicated form of the state's territorial arrangement and a system of 
management is not protected against specific antinomies.   
 
8. Legal paradoxes of the federal state 
 
Formation of legal paradoxes of federal state is related with the name of German lawyer Karl Schmitt. 
During 30's of 20th century Schmitt pointed out the following basic antinomies characteristic to the 
federal state: 
 
1. A federal union aims to maintain and protect political independence of the federation's members. 

Besides, integration in a federal union always causes loss of independence to a certain extent and 
what is most essential the entity of federation loses the right on self-maintenance and self-
defence.77  

2. The entity of federation tries to maintain its independence by means of federal union and 

implement the right on self-determination within the framework of unified state. On the other hand, 

for the interests of state security federation has a legitimate right to interfere in the internal affairs 

of the federation's member. Any federal union envisages the possibility of federal intervention, 

which means the denial of self-determination of the federation's entity.78  

3. The most general antinomy lies in the dualistic nature of political existence. Any union be this a 

union of states (confederation) or federation has a common will and an independent political 

existence. The latter feature makes the federal state different from the alliance of states. Two 

kinds of political existence of federation and federation's entity side-by-side co-exist in the 

federation, which simultaneously exist until the federation itself exists. The political existence of 

the federation can not abolish the existence of an entity integrated into the composition of the 

federation and neither the existence of the entity of federation abolishes the political existence of 

the federal state. Federal authority's attitude to the entity of federation as well as the attitude of the 

entity of federation to the federal authority is not based on strictly expressed subordination. The 
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essence of federation lies in the dualism of political existence this is when on the one hand one 

political union (in the form of federation) and on the other hand pluralism of separate political 

unions are presented. Quite unclear situation of this kind often becomes the cause of numerous 

disputes.79      

 
According to Schmitt, there are many methods for resolving disputes in a state. But a political dispute 
with regard to decision-making may not be resolved through legal, procedural forms. The issue of 
decision-making is less or not at all related with the normativeness and instruction of laws. While the 
relationship is regulated by the valid legal norms recognised by both parties there is no true dispute. 
However if the dispute relationship is not legally regulated the process of dispute in its contents is 
already illegal during which the court itself is put into delicate situation.  
                                                                                                                                                                                              
A court that makes a decision on a dispute not on the basis of already established general norms of 
the law but of its own decision, is not a court at all. The instance conciliating the dispute arisen 
between the governmental levels is a structure either federal or common to several members of the 
federation. This kind of a court can not be impartial and neutral - it will always be one of the parties. 
Political dispute can not be resolved neither by "the mixed instance". If this instance is established on 
a par basis each conflicting party will be equally represented there. When the parties are represented 
with a similar par the decision may be made if any of the members does not fulfil the conditions of his 
appointment in the conciliation body. If according to the mechanism of the establishment of 
conciliation instance the members represented there are not depending on the parties' interests, such 
body will be sovereign itself and thus not the court but the existing and correspondingly the political 
authority, which has concern of only self-maintenance. Resolution of a political conflict in such way is 
impossible however smart and intelligent people participate in the process of dispute settlement.80  
 
In Schmitt's point of view, existence of various centres authorised to make independent political 
decisions always involves a great probability of having similar conflicts arisen.81 According to Schmitt, 
determination of differences on the one hand between sovereign and non-sovereign states and on the 
other between confederation and federation does not solve the problem. In accordance with the 
prevailing consideration, sovereign are the states integrated in the union of states, confederation. In 
the federal state sovereign is only united, federal state. Proceeding form the sovereign-like 
understanding, in case of conflict only the union of states (confederation) and not federal state is 
disintegrated. In the federal state the issue of sovereignty remains open until the federal union itself 
exists. In Schmitt's point of view, if sovereign is only the federation the federal union is the structure 
where politically only "federation" exists in other words there exists only the whole as such. This 
means that actually we are dealing with a unitary state. This is but escaping from the real problem of 
federation.82  
 
Admitting the existence of adjoining independent political units within the framework of a politically 
independent union, according to Schmitt, is contradictory. It is impossible to have two units 
simultaneously because the essence of a unit is that it is a "unit".83  
 
The antinomies mentioned by Schmitt reveal the controversies that derive from the difficult nature of a 
federal state. These antinomies derive from the nature of the federal system and their removal is 
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somehow not prospective to do. Only the attempt to slightly explain the above given antinomies are 
presented in the chapters of this Article where state-legal theories of federal state and problem of 
sovereignty in the federal state are discussed.  
 
9. Advantages of Federal State 
 
The following points shall be distinguished among the advantages of federal system of management: 
 
- Federal states promote to make decisions that are practical and oriented on local requirements. 

Under the conditions of federal order the citizens are better allowed to actively participate in the 
political process. Local problems are better known and familiar for them than the centrally 
determined matters. 

- Federalism encourages the formation of democratic grounds of political system. Having the 
federal system of management the state authority sort of geographically approaches the people. 
In the federal state the problem of government's anonymity is less important and an individual is 
allowed to consciously participate in the political process. Federalism allows for the optimum 
distribution of the fields of state activity, for the additional possibilities to carry out democratic 
control over the government.  

- Polycentrism which is characteristic of federalism promotes the evenness of the development of 
political processes on country's whole territory. Together with healthy party-political competition 
federalism makes possible to satisfy political ambition on the spot.   

- Federalism increases the level of political culture of the society and first of all the culture of 
political dialogue. Political centres existing in the federal state usually are not one political force. 
The forces of different political ideology and orientation have to conduct constructive dialogues 
with each other, respect each other's ideas and positions. Under the conditions of federal order 
party-political competition intensifies. In the parliament of federal state and federal entity 
representation of political forces of different ideology and establishment of governments differing 
party-politically is possible. Polycentrism of federal system allows the parliamentary opposition at 
least partially to implement the alternative political programme to the extent of federation's entity 
and thus to prove the readiness to come into power.  

- The advantages of federal model in the process of preparation of political leaders on the sport 
shall be also taken into account. It is noteworthy that 9 out of last 11 US presidents were State 
Governors before being elected as presidents. In sort of a micro model of the entities of federation 
a political leader is "examined", his potential abilities are revealed and this enables the electorate 
to more easily make a right choice.  

- Federalism gives the minorities the chance to live in accordance with their individual 
characteristics. A group having a lower weight in the common social system may become 
noteworthy factor in the subsystem and in certain cases even majority.  

- As the form of realisation of regional self-identification federalism provides "diversity in unity", in 
other words it protects simultaneously the individual peculiarities of various social groups and at 
the same time provides the integration of these groups in the common system.  

- A federal state reduces the possibility of abuse of authority by means of balancing which is 
achieved through vertical distribution of powers (alongside with horizontal distribution of powers). 
Correspondingly federalism provides a high degree of individual freedom in the state and creates 
additional guarantees for the stability of the system. It is not surprising that federalism is often 
characterised as the structure aiming to meet the requirements of a free individual.84  

- In the federal state the principle of subsidiary is more perfectly realised which enables for the 
selection of optimum level of making and implementing managerial decisions. Federal division of a 
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state envisages more for the principle of optimum space of management according to which the 
administration is maximally effectively achieved only under the conditions of appropriate territorial, 
entrepreneurial-economic and population resources. The systematic nature of the manageable 
space very much provides for the possibilities of autonomous functioning of the entities of 
federation. Discount of this principle and existence of non-vital entities of federation inevitably 
leads to reinforcement of centralist tendencies of management.85  

- Federalism gives additional opportunities for the settlement of conflicts. 
- Political practice proves that a decentralised system of management is more effective than a 

centralised one. Decentralisation forms the basis of the political philosophy of federalism (though, 
federal and decentralised, unitary state are essentially different notions).  

- Federal order provokes healthy competition between the entities of federation. 
- Federalism establishes additional grounds for legitimisation of a state through which provides 

social peace and facilitates the integration of citizens in the state.86 
 
10. Negative Aspects of Federal System 
 
Except advantages federal structures of management have certain "drawbacks" and among them 
have to be distinguished the following points: 
   
- Principles of on the one hand the federal state and on the other of the social state contradict each 

other in the political practice of federalism. A federal state somehow confines the frames of the 
activity of social state and violates the principle of equality, which is of fundamental importance for 
it. Differences in the policy of central authority and entities of federation hinder the establishment 
of living standards of equal value to which social state conception aspires. Federalism is often 
considered as an opportunity of maintaining regional peculiarities and individuality historically 
established in larger state union. This being one of the main functions of federalism contradicts 
with another objective of federal order, in particular the task of establishing common living 
standards and eliminating regional disparities.87  

- Federalism complicates the process of political decision-making. Under the conditions of federal 
system of management entirely oriented on consensus the parliaments, governments and 
administrations of federation and its entities shall take each other's interests into account and 
conduct long negotiation and finally figure out mutually acceptable compromises. In light of the 
above noted procedures of decision-making different levels of authorities are more oriented on 
compromises and less on pure rational, technocratic requirements of management.  

- Existence of numerous centres of decision-making many formal and informal institutes which is 
typical for co-operative federalism less provide the transparency of policy especially on the level of 
the entities of federation. Federalism carries to some extent the danger of dissolution of political 
responsibility. The problem of controlling local, regional political elite is also crucial in the federal 
state.88 Under the conditions of political polycentrism the society is less informed about the 
objectives and means of state's activity, about this activity itself and its results. Federalism, in this 
respect somehow encourages the political disinterest.  

- Federalism is expensive. Federal government and parliament including the government and 
parliament of the entities of federation as well as rather complicated process of political decision-
making is more expensive than one government and one parliament, single executive system and 
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simplified procedure of decision-making of the unitary state. Quite complicated and "expensive" 
structure of the management apparatus of federal state is illustrated in the following table:  

 
 

 Germany Switzerland USA Australia Canada 
Population (mil.)  79,5 6,6 238,7 16,25 25,6 
Entities of Federation  16 25 50 6 36 
Number of the 
Members of Federal 
Government  

20 7 11 27 36 

Members of the 
Government of the 
Entities of Federation  

186 170 291 88 214 

Federal Parliament 
a) Federal Chamber  
b) Chamber of 

Deputies  

 
68 
662 

 
46 
200 

 

 
100 
435 

 
64 
125 

 
104 
282 

Members of the 
Parliament of the 
Entities of Federation: 
a)    1. Chamber  
b)    2. Chamber  

 
 
 

2028 
6089 

 
 
 

2925 
- 

 
 
 

5607 
1982 

 
 
 

56190 
- 

 
 
 

68491 
- 

 
Source :  J. Paxton, The Statesman's Yearbook 1989-1990 

 
- Federalism of some states is illusory and management system actually bases upon principles of 

unitarism.  
- Even the borders of the administrative units that exist in the federal states hinder co-ordinated 

management and joint co-operation.  
- The mechanism of protection of minorities in the federal state is operational only if this minority 

lives in the geographically distinctly bordered territory. Federalism can not secure the protection of 
the rights of minorities if there are mixed groups of population. In the US it is just the opposite, the 
racial and ethnical minorities were demanding (and receiving) protection of their rights from the 
federal authority.92  

- Theoretically even though the provision providing that in case of federalism the horizontal and 
vertical distribution of the authority secures the reinforcement of individual freedom is quite 
credible, historical examples raise many doubts. In the United States federal states where slavery 
was permitted and states were slavery was prohibited lived next to each other for almost hundred 
years. During 50's and 60's of 20th century, the very federal authority of USA (and not that of the 
states) raised several significant initiations in the field of fundamental human rights, which were 
objected from the side of federal states. For example in the first place the Federal Court and later 
the Congress and the President fortified the principle of racial equality in the US. The same can be 
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said about numerous significant guarantees of individual's rights in the criminal procedure law of 
the USA. Federal law-established additional guarantees have radically changed the criminal 
substantive law of the states in the field of protection of fundamental rights.93  

- Federalism fosters the reinforcement of democracy since it establishes additional level of 
democratic participation. In the states of especially large territory only representative democracy 
surrounded with central institutes is not able to overcome the alienation between the electorate 
and political elite. Furthermore democratic potential of federalism greatly depends on the specific 
structure of an independent state. For instance in Germany the process of political unification 
established under the conditions of co-operative federalism has reinforced bureaucratic elements 
in the state management and most remarkable is that it has limited the rights of the parliaments of 
federal lands, has created numerous problems with regard to the work of the institutes of 
representative democracy on the level of federal lands.94 Federalism has not fostered the 
democracy neither in other states. Local repressive systems operated under the conditions of 
federal management in USA as well as the Latin American countries. Democratic principle of 
equal right to vote was adopted by the federal (and not the entities of federation) authority during 
50's and 60's of 20th century.95  

- As a more flexible political system federalism certainly fosters the innovative experiments in rather 
smaller unions but encouragement of principle of controversy in the relationship of territorial units 
is one of the guarantees for securing openness and transparency of political system. Moreover 
absolutisation of this point would be a big mistake. In the beginning of 20th century the federal 
states of America were not allowed to make decisions independently on various issues which has 
significantly strengthened the tendencies of centralised management in the American federalism. 
In other words viable federalism requires the existence of other viable entities of federation too. If 
the entity of federation does not have the resources for independent implementation of authorities 
under its governance, the federal system of management will certainly develop towards 
centralisation. The viable entities of federation foster the decentralisation. It is not accidental that 
the modernisation of political and administrative systems of US federal states during 60's and 70's 
of 20th century has significantly increased the political weight of states in the American federalism. 
Similar problem has been crucial not only in the American history but is also active for recent 
Germany. 
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NANA GOGOTIDZE, MSIA GVILAVA, 
OTARI TURMANIDZE, RALF JUELICH* 

 
AN INTRODUCTION TO THE IMPLEMENTATION OF ENVIRONMENTAL 

IMPACT ASSESSMENT PROCEDURES IN GEORGIA 
 
 
Introduction 
 
On October 15, 1996 the Parliament of Georgia passed the laws on "Environmental Permit" and "State 
Ecological Examination", which, having taken into account the experience accumulated in the 
European Union for the last 20 years, considerably changed the decision-making procedures for the 
realisation of the planned activities in the country. Namely, by the Georgian legislation was for the first 
time defined the procedure of Environmental Impact Assessment (EIA), a core element of Western 
states environmental legislation.  
 
The Tacis-project helped elaborating and improving an EIA procedural regulation in order to make the 
EIA established in the Law on Environmental Permit applicable and enforceable. Additionally, an EIA 
manual was written that serves as an information tool for actors involved in the EIA and SEE process. 
The following article comprises most parts of the EIA manual that was composed by the three 
Georgian authors with support from the EU expert. 
 
The purpose of the information provided is to support the actors such as the investor, the body issuing 
an environmental permit, a consulting company, the public and others who are planning the activity of 
the first category96 to correctly conduct the environmental permitting procedure including the 
development and evaluation of the EIA-report, a basic document for decision-making. Thus, the 
manual will support the implementation of the Georgian laws on Environmental Permit, State 
Ecological Examination, and the provisions on the Rule for Submission of Application for 
Environmental Permit and the Issuance of Environmental Permit; on the Environmental Impact 
Assessment and the Rule of Conducting the State Ecological Examination. The information provided 
is purely advisory and does not have any legal binding character. 
 
EIA as part of the Environmental Permit  
 
The purpose of the new procedure is, on one hand, to ensure maximal and long-term benefits from the 
activities and, on the other, to protect the environment, ecosystems, landscapes, historical and cultural 
sites and other values. 
 
All stakeholders are involved in the process of issuing environmental permit: 
 

• The investor , that is the person who plans an activity and carries it out; 
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• The bodies issuing environmental permit , who take a decision about the possibility of carrying 
out the activity and the third side; 

• The public , which is interested in the implementation of the activity, creation of working places 
and/or obtaining other benefits, as well as in environmental protection, which is very often 
connected with the preservation of good living surroundings. 

 
An actor (for example, a consulting company) who has relevant experience and knowledge, may be 
involved in the mentioned process through preparing the environmental impact assessment 
documentation of the planned activity (e.g. EIA-Report), which ensures an important basis for the 
proper decision making. 
 
The issue of an Environmental Permit for the first category activity is prohibited without an EIA-report 
(with the exception of cases envisaged by the Georgian legislation). According to the same law, the 
planned activity may be a project, as well as a development plan or a programme. The Ministry of 
Environmental Protection and Natural Resources (further: "the Ministry") is responsible for issuing an 
environmental permit on this category of an activity. 
 
EIA is carried out by the investor and is financed by him. In accordance with the Georgian legislation it 
is possible that EIA-report is prepared by a consulting company invited for this purpose by the 
investor. EIA is an integral part of planning, designing and implementation of an activity and it should 
be carried out at the preparatory stage of the project in order to avoid those complications and 
obstacles that may appear while considering or/and implementing the project. This process is 
particularly interesting for the investor who develops the EIA-report by himself or orders it to be 
prepared. The development of EIA-report requires only small financial expenses as compared to the 
overall costs of the project itself, as a rule. Moreover, it is recommended for the investor, before 
submitting an EIA-report officially, to conduct a preliminary study and consultations with the purpose to 
avoid or reduce unreasonable expenses which can emerge at the initial (planning), implementation or 
final stages of the activity. 
 
EIA studies, reveals and describes direct and indirect impact of the activity on human health, 
environment, on social and economic factors. The EIA purpose is the overall consideration of 
technical, technological, ecological, social and economic indices of the project decisions for the 
planned activity in the short-, as well as long-term context with the purpose of insuring sustainable 
development. 
 
In case when an activity is not included in the first category activities list, but may be attributed to the 
first category due to its scope, location and contents, the decision about it and correspondingly about 
the necessity of conducting an EIA is taken by the Ministry.  
 
In some cases, the Ministry may demand from the investor the preparation of a preliminary EIA-report 
on one of the main characteristics of the planned activity, for example, on the location of the unit, or 
development plan, or on one of the aspects of the programme, which is the basis for the preparation of 
the further overall EIA-report. The investor himself is interested in the preparation of such a preliminary 
EIA-report in order to avoid possible aimless expenses in future. 
 

                                                                                                                                                                                     
96

 According to the Georgian Law on Environmental Permit the first category activities are those, which according to their scale, 
location and contents may cause significant negative and irreversible impact on the environment, see overview in Annex I of this 
article. 



IMPLEMENTATION OF ENVIRONMENTAL IMPACT ASSESSMENT PROCE DURES IN GEORGIA 

GEORGIAN LAW REVIEW – FOURTH QUARTER 1999 21 

State Ecological Expertise (SEE) is an obligatory part of an environmental permit obtaining procedure. 
In case of the first category activity it is conducted by the Ministry during the process of decision 
making about the issue of an environmental permit and conducted after the submission of the EIA-
report. The purpose of the SEE is to conduct an examination of the substantiating documentation of 
the planned activity and to ensure the control of the preservation of ecological balance. The 
conclusion of the SEE is an indispensable condition for taking a decision about the issue of an 
environmental permit for the implementation of an activity. The investor has to ensure the financing of 
the SEE process.  
 
Public participation in the process of decision making is one of the indispensable components of the 
issue of an environmental permit. The Georgian legislation requires that the EIA-report is available for 
public consideration: the body responsible for the issue of an environmental permit should ensure the 
consideration of the results of the public participation and consultations. Besides it should inform the 
public about the conclusions of the State Ecological Expertise. 
 
The following overview describes and provides the possible options for conducting a proper 
Environmental Impact Assessment and issuing an environmental permit (see illustration on the 
procedure in Annex 2). It consists of the following basic parts: legislative basis for EIA; submission of 
an application; defining the necessity to conduct EIA (screening); defining the investigation framework 
(scoping); State Ecological Expertise; decision-making process; financing the SEE. 
 
1. Legal Basis for EIA 
 
The purpose of the overview is to explain the contents and relevant procedures of the Georgian laws 
and regulations given below with the purpose of their proper implementation: 
  
- "Law on Environmental Protection" (October 15, 1996); 
- "Law on State Ecological Expertise" (October 15, 1996); 
- the " Rule for Submission of an Application for Obtaining an Environmental Permit and the 

Issuance of an Environment Permit" (Order No. 78 of the Deputy Minister of the Ministry of 
Environmental Protection and Natural Resources, June 22, 1999); 

- the "Environmental Impact Assessment" (Order No. 59 of the Minister of Environmental Protection 
and Natural Resources. May 31, 1999); 

- the "Rule of Conducting the State Ecological Examination" (Order No. 79 of the Deputy Minister of 
the Ministry of Environmental Protection and Natural Resources, June 22, 1999). 

 
2. Submission of an Application 
 
In order to obtain an environmental permit for an activity any investor has to submit a detailed 
application in a written form to: 
 
a) the Ministry - for the first category activity; 
b) the Department of Environmental Permit and State Ecological Examination of the Ministry - for 

the second category activity; 
b) the Ministries of Environmental Protection and Natural Resources of Abkhazeti and Adjara 

Autonomous Republics, the Regional (city) Bodies of Environmental Protection and Natural 
Resources, or to the Tbilisi City Committee of Environmental Protection and Natural 
Resources - for the third and fourth category activities. 

 



IMPLEMENTATION OF ENVIRONMENTAL IMPACT ASSESSMENT PROCE DURES IN GEORGIA 

GEORGIAN LAW REVIEW – FOURTH QUARTER 1999 22 

According to the Georgian legislation the form and contents of the application for obtaining an 
environmental permit is dependent on the category of the activity (see Article 10 of the Regulation on 
the Rule for Submission of an Application for Obtaining an Environmental Permit and the Issuance of 
an Environmental Permit). 
 
In accordance with Article 5 of the Georgian Law on Environmental Permit and Article 10 of the 
regulation on the Rule for Submission of an Application for Obtaining an Environmental Permit and the 
Issuance of an Environmental Permit, the submitted application (project documentation) for obtaining 
an environmental permit for the first category activity should include: 
 
a)  A written application of an investor to the body authorised to issue an environmental permit, 

requesting an environmental permit for the planned activity, including the title of the planned 
activity, investors identity and address; 

b)  Technical Report on the project (so-called feasibility study); 
c)  EIA-Report according to the norms established by the legislation; 
d)  Pre-project agreements (or permits) from other state competent bodies required by legislation; 
e)  An application on the submitted confidential part; 
f)  A brief annotation on the activity developed on the basis of the technical report and the EIA-

report (in the form of a non-technical resume); 
g)  Address where the representatives of the public can get acquainted with the documentation 

connected with the activity; 
h)  All other data which the investor considers necessary to be presented in the specific case. 
 
In the case when the activity planned by the investor is not included in the list of first category activities 
(see list in Annex 1 of this overview), the form and contents of the application is defined by the Ministry 
after conducting a preliminary assessment (screening, see below). 
 
3. Defining the Necessity of EIA (Screening) 
 
Screening means the preliminary assessment which helps to define whether an environmental impact 
assessment is necessary to be conducted. In accordance with Article 4.2 of the Georgian Law on 
Environmental Permit the first category activity which needs an EIA to be conducted is an activity 
which by its scope, location and content may cause serious adverse effect and irreversible impact on 
the environment, natural resources and human health. 
 
Since the list of the first category activities is defined by the Georgian legislation (see Annex 1), this 
aspect may emerge in case when an activity is not included in the list of the first category activities, 
but by its scope, location and contents may be attributed to the first category. The decision on such a 
case and thus on the necessity of EIA is taken by the Ministry. The regional (city) bodies of the 
Ministry are responsible for notifying the Ministry about an activity which may be attributed to the first 
category and has been submitted for obtaining an environmental permit. The decision about attributing 
the activity to the first category is taken by the Ministry within ten calendar days maximum. 
 
In separate cases it is possible that one of the basic characteristics of the project causes significant 
adverse impact on the environment. Very often it is the location of the planned unit. It is also possible 
that some other characteristic causes significant impact on the environment due to the particular local 
conditions. To such conditions may refer proximity to recreational zones, protected areas, zones of 
sanitary protection of water, forest lands, archaeological and cultural sites, as well as other conditions. 
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In such a case it is permissible that the Ministry demands from the investor to carry out a preliminary 
EIA on one of the basic characteristics. The Ministry shall consider the preliminary EIA-report within 14 
calendar days maximum. A positive conclusion on the preliminary EIA-report is the basis for the 
investor to carry out a full EIA of the planned activity. 
 
4. Defining the Scope of the Research (Scoping) 
 
Scoping is a process the purpose of which is to consider and define the scope of a research in the 
framework of EIA-report. During this process the basic impact is defined out of other possible impacts, 
on which later should the process of EIA be focused. 
 
4.1 EIA obligations of the investor  
 
EIA is implemented and financed by the investor. He may implement EIA either by himself or with the 
help of a consulting company invited by the investor for this purpose. In accordance with Article 12 of 
the Regulation on the Environmental Impact Assessment, the EIA-report should include: 
 
a)  collected data representing the analysis of the state of the environment; 
b)  defining the sources, types and units of environmental impact; 
c)  prognosis of the changes of quantitative and qualitative characteristics of the state of 

environment; 
d)  defining the possibility of the occurrence of accidents and the assessment of the expected 

effects; 
e)  assessment of ecological, social and economic effects of the planned activity; 
f)  defining the ways of reducing and avoiding adverse impacts on the environment and human 

health; 
g)  defining the impact of wastes and the methods for their control and monitoring; 
h)  analysis of the alternatives for the project implementation, their selection and development of new 

options; 
i)  defining the ways and means of the restoration of the environment to its initial state in case of the 

suspension of an industrial or other type of an activity; 
j)  defining the types and quantity of expected emissions; 
k)  prognosis of expected state of the environment arising from the defined impact factors on the 

environment; 
l)  elaboration of management and monitoring plans for environmental protection for the initial, 

implementation and final phases of the activity. 
 
4.2  Information Describing the Project 
 
This aspect of EIA-report includes the methods and means of the realisation of the planned activity, as 
well as gathering and analysis of the information concerning the construction, exploitation and 
liquidation of the unit, information on raw materials and energy source, providing for necessary 
industrial infrastructures and best available technologies; it also should include the information on any 
possible emission and quantity and characteristics on the waste during the stages of the unit 
construction, operation and liquidation and for various regimes of the operation; also the information 
on the waste transportation, utilisation, processing/rendering it harmless and its final disposal, as well 
as  all other relevant information; 
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4.2.1 Background (baseline) Information 
 
It basically encompasses the study and analysis of environmental factors (atmospheric air, water, soil, 
flora, fauna, geological structure, climate, protected areas and others) in the context of expected  
impact on them; also the analysis and description of existing social and economic conditions in the 
area where the future activity unit will be located and other relevant information. 
 
4.2.2 Information on Alternatives 
 
This aspect of EIA-report should represent the alternatives of the activity implementation and their 
assessment pointing out the reasons and basis for choosing the alternatives. Particular attention 
should be paid to the environmental impact issue which represents the basic reason for submitting the 
survey of the alternatives. The alternatives that are to be assessed should be submitted on the basis 
of well-grounded objectives of the project planning and sound consideration of the expenses; when 
the decision is to be taken about the projects that are particularly large-scale and disputable, it is 
frequently expedient that the alternatives are defined as a result of preliminary research. Very 
important are so called zero-alternatives ("do nothing" options) and environmentally sound 
alternatives. If no alternative is described and evaluated, the  reasons for doing so shall be considered 
and reported. 
 
4.2.3 The impact of the activities on the environment 
 
With the purpose of identification of the scale and nature of environmental impact the following shall 
be determined:  
 
Probability and factors of the origin of the impact; the main targets of the impact (population, natural 
resources, landscape, ecosystems, biodiversity, historical-cultural and material and other values); 
geographical distribution of the impact and distribution in time; the types of the distribution (direct, 
indirect, cumulative and other); the prognosis of the new state of environment caused by the impact; 
identification of the possible effects of the implementation of the planned activity on the living 
environment and health of the population, individual components and complex of the environment, 
social-economic conditions and development trends of the society (employment, the changes of 
social, economic and demographic structure of the territory, including aesthetic, cultural, ethnic and 
other aspects). 
 
4.2.4 Information about the possible emergency situations 
 
Determination and assessment of the risk of emergency situations: analysis of the probability of the 
origin and development scenarios of emergency situations; possibilities of localisation and liquidation 
of their results; action plan of mitigation of the impact; and other appropriate information. 
 
4.2.5 Control and monitoring of the activity impact 
 
This aspect of the report mainly comprises the determination of the methodology of the influence 
control and monitoring, identification of the possibilities of the mitigation of impact and elaboration of 
appropriate plan; elaboration of environmental strategy and management plan for all stages of the 
conduct of activity (including the identification of the means of minimisation, management and 
utilisation of all kinds of emissions and wastes). 
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4.3 Preliminary consultations are useful 
 
4.3.1.  
 
With the purpose of comprehensive preparation of EIA-report it is extremely important to conduct 
preliminary consultations by investor with the Ministry. In ideal situation the preparation of EIA-report 
must already start during the selection of the project implementation location and process (where 
necessary) also in order to properly assess environmental parameters of alternatives of the project 
presented. 
 
In spite of the fact that the investor does not have a legally established obligation of conducting the 
consultations about the planned activities, there is quite good practical experience of the necessity of 
conducting this procedure. The Ministry, as a rule, is in possession of necessary information 
connected with the activity and is able of giving preliminary recommendations about the local 
problems and other aspects connected with the application. 
 
The spell necessary for such informal consultations must be determined by the investor himself. It is in 
his interests to start them from the moment, when it is possible to submit the information about the 
activities planned of such volume, which will be sufficient basis for the conducting of preliminary 
consultations. This holds true even if preliminary investigations of concrete plans are still to be 
conducted. It is not necessary to the documentation to comprise detailed data. It is sufficient if the data 
are of general estimating nature and are focused from the angle of environmental impact on the 
important indicators of the project. At the same time, the data must be characterised by sufficient 
preciseness, so that it would be possible to establish the types of investigations to be conducted and 
the methodology connected with them, or the scoping of EIA report - consideration and establishment 
of the supposed study framework. 
 
The investor has the right to ask the Ministry the confidentiality of the whole information to be 
protected at this stage. 
 
4.3.2 Additional advice 
 
The list of above content and aspects of EIA report must not be considered as a necessary framework 
for all reports of EIA. It is rather a guide or plan, which is aimed at the conduct of preliminary 
consideration. As a result of working with provisions of the noted articles, an investor and the Ministry 
must agree on if on which characteristic of the planned activity the focus should occur in the process 
of preparation of the EIA. 
 
It is not necessary that the EIA report comprises the assessment of all aspects of possible impact 
caused by the planned activity to be represented at the same level. In spite of that all reports of EIA 
must fully describe the project, the process of scoping focuses on those "main" or "important" effects, 
which might be caused by planned activity. In frequent cases just several aspects given in the list of 
12th and 13th articles are important for the particular project and need the detailed consideration, and 
other issues are less important and require very short consideration not to stay out of attention. 
 
The methodology used during the preparation of EIA report, as well as the nature and detalisation of 
assessment of individual issues are dependent on the nature of planned activity, the environment 
which might undergo the influence, and the information available. In cases when particular attention is 
paid to the location of the designed site (including topographical environmental information), the 
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conduct of new scientific research is not always necessary. Local authorities as a rule know such 
sources of special information, e.g. they frequently have information about the particular local 
conditions. 
 
4.4 Rights of the Ministry of Environment  
 
In spite of that the Ministry can express its opinion about the information which should be included in 
the EIA-report, the responsibility on its content is born by the investor or consultative firm. In any case, 
the investor must remember that the Ministry can ask for additional information in the process of carry 
out of the state ecological expertise and can even use this right in case if it considers that some 
aspects of the report presented are inadequately studied. 
 
During the integrated approach towards the planned activities and origin of disputable issues, with the 
aim of determination of content structure of supposed study framework the Ministry may consider it 
advisable to involve also independent experts. 
 
The EIA-report always comprise certain non-preciseness being connected with prognosis of 
environmental impact. Such non-preciseness does not mean the depression of the assessment of 
possible environmental impact, just because it is impossible to give a more precise prognosis. 
 
In case when the Ministry considers that the information given in the EIA-report, submitted by the 
investor, together with the information on hand, is not sufficient for the possible environmental impact 
assessment, is authorised to ask for additional information. The use of such right, as a rule, is not 
necessary when at the initial stage of the preparation of EIA-report the investor was working in close 
connection with the Ministry. In case of requesting the additional information it is necessary to 
continue the consultative work between the investor and the Ministry, in particular, about the making 
appropriate amendments in the experts' comments and EIA-report. 
 
5. State Ecological Expertise 
 
The State Ecological Expertise (SEE) is an essential activity of environmental nature, which is 
conducted in the process of making decisions on issuing the environmental permits. Its purpose is the 
ensuring of the control measures over the preservation of environmental balance on the grounds of 
environmental requirements, rational nature use, and the principles of sustainable development. 
 
5.1 Purpose of the SEE  
 
The procedure of the SEE starts after the investor's completed written application form has been sent 
to the Ministry (According to Law on Environmental Permit, Article 7.3). 
 
The conclusion of the SEE is a necessary condition for taking decisions over the issuing of 
environmental permits on the implementation of the project documentation of the activity. 
 
The maximum duration of the consideration of the documentation by the Ministry is three months (See 
Law on Environmental Permit, Article 7.6). The Ministry is obliged to submit to the investor the legal, 
normative-technical and instruction-methodological documentation, which regulate the organisation 
and conduct of the state ecological expertise, and to conduct the informing of the society. 
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With the purpose of the consideration of the project documentation the Ministry creates the expert 
commission consisting of minimum of nine independent experts, the composition and functions of 
which are determined by 17th-20th articles of the Statement on the Conduct of the State Ecological 
Expertise. After the individual consideration of the documentation each expert makes his own 
conclusion and submits it to the expert commission. With the account of the opinion of each expert the 
cumulative conclusion is made, which is approved by the Ministry. The expert is obliged to ensure the 
objectivity, completeness and confidentiality of appropriate information. In case of the opinion different 
from that of the commission each expert has the right to explain this opinion in the cumulative expert 
conclusion. 
 
The investor is obliged to submit to the Ministry the documentation in accordance with the 
requirements of the legislation, to provide the Ministry with the additional information necessary for the 
comprehensive conduct of the expertise procedure, ensure the financing of the process of the conduct 
of the expertise. 
 
The minimum duration of the whole of the SEE is 75 days (the Statement on the Procedure of the 
Conduct of the State Ecological Expertise, Article 12.1 and 12.2). The duration may be reviewed on 
the basis of the investor's written request in case of the existence of the conditions noted in paragraph 
c) of Article 6.3 and in sub-point c) of Article 6.2, or on the basis of the agreement between the 
participatory parties of the SEE as laid down in a parties protocol. 
 
5.7. Three basic stages of SEE 
 
The procedure of conducting the State Ecological Expertise consists of three stages: 
 
The preparatory stage, the duration of which is not more than 15 days: the relevance of the 
documentation presented with the requirements envisaged by legislation is checked; methodological 
and technical means of its conduct are defined; documents of the contract with the investor and 
experts are drawn up. 
 
At the main stage the duration of which is not less than 45 days the following factors are identified: 
validity of means chosen for the realisation of the activity, acceptability of technical, technological, 
engineering and architecture-planning decision made from environmental standpoint; scales of 
expected impact on the environment as a result of fulfilment of activity and sufficiency of measures of 
their reduction or avoidance; consideration of opinions expressed in the process of public participation 
and determination of their acceptability of their provision into results of the expertise. 
 
Conclusive stage, the duration of which constitutes not more than 15 days, includes: preparation of the 
expert conclusion by the experts and composition of cumulative conclusion, establishment of project 
implementation conditions and the terms of their fulfilment; composition of the "State Ecological 
Expertise conclusion" and drawing up in relevant form; elaboration of the project of the environmental 
permit and its additional conditions (in form of the annex). 
 
 
6. Public participation 
 
In accordance with the Law on Environmental Permit, Articles 7.4 and 7.5, after the obtaining of 
application, with the purpose of the informing the public the Ministry is obliged: 
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To ensure within the ten days the publishing, together with the application, of short annotation (...) 
presented, which should be attached by the information about time and place of public consideration 
concerning the issues of the implementation of the activity. 
 
Not later than within two months to conduct the public consideration concerning the issues of the 
implementation of the activity, in which the representatives of the investor, the Ministry, local 
authorities and communities. 
 
Within 45 days from the moment of publishing the information about the activity to accept and account 
the comments of the representatives of the public presented in written form. 
 
In accordance with the Article 15 of the Law of Georgia on Environmental Permit, the investor has the 
right to conduct the public consideration of EIA in the process of EIA, or, before the official submitting 
of the application and EIA-report. The noted represents the procedural part of the achievement of 
preliminary agreement (...). Non-governmental organisations and public representatives frequently 
have certain information, which they can provide to the investor.  
 
As far as such a public hearing can be conducted in the administration centre of the region, where the 
fulfilment of the activity is planned, it frequently is very important for the investor from the point of 
identification of environmental issues and facilitates the change of the project in the initial stage, on 
the basis of account of local environmental requirements. During such a public hearing the investor 
has the right to refuse the issuing of information by relevant grounding, although in such cases the 
representatives of the public have the right to address the court of justice (Law on Environmental 
Permit, Article 17). 
 
Since the environmental permit procedure lasts a maximum of three months, while the procedure of 
the State Ecological Expertise lasts a maximum of 75 days, during the time left the Ministry shall 
conducts the hearing and account of the comments of the representatives of the public presented in 
written form. 
 
The Ministry, however, is obliged to provide the public through mass media about the results of the 
state ecological expertise. 
 
7.  Decision making 
 
The positive conclusion of the SEE state ecological expertise is the base for issuing the environmental 
permit on the activity. This conclusion can be either positive or negative. Positive conclusion is made 
in case if the background documentation: 
 

• corresponds to Georgian legislation and norms and standards working on the territory of Georgia; 

• shows that the activity given will not cause irreversible qualitative and property changes of the 
state of environment and natural resources in identified site and surroundings; 

• accounts measures of reduction or avoidance of environmental impact, including measures on the 
liquidation of possible results of emergency situations. 

 
The conclusion of the SEE may include additional conditions in form of annex, which represents an 
integral part of the conclusion. The investor is obliged after obtaining the environmental permit to carry 
out the activity in accordance with the conditions noted. Cases of conclusions with additional 
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conditions are defined by the Statement on the Regulations of Procedure of the State Ecological 
Expertise (Article 23, item 4). 
 
The investor has the right to address the court of justice in case of the rise of the dispute connected 
with conduct of the state ecological expertise. 
 
8.  Financing the State Ecological Expertise 
 
The legal base of the financing the state ecological expertise is Article 11 of the Law of Georgia on the 
State Ecological Expertise. 
 
The investor is obliged to ensure the financing of the process of the SEE, which includes the expenses 
for material and technical insurance of the process of expertise, expenses on salaries of experts and 
cost of the composition of the conclusion. The investor has the right to request from the Ministry the 
grounding of acceptability of the accounting information submitted to it. 
 
Financing of the procedure of the state ecological expertise and compensation of the expert 
operations conducted is going on in accordance with the second part ("the temporary regulations of 
financing and compensation of the SEE") of the 5 September of 1992 Decree No. 894 of the 
Government of the Republic of Georgia on the Adoption of Temporary Provisions and Temporary 
Regulations of Financing of the State Ecological Expertise, which has remained valid in accordance 
with the 15 October of 1996 Decree No. 427 of the Parliament of Georgia. 
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ANNEX I 
 
In accordance with point 2 of Article 4 of the Georgian Law on Environmental Permit to the first 
category activities belong the following: 
 
a) Mining industry 
 
- mining of mineral ores, mining of fossil resources  (except the activities listed in Point 3 of Article 4 

of the Law) and mineral dressing; 
 
- ground and underground constructions connected with the extraction and dressing of mineral 

ores; 
 
- deep drilling, especially the activities aimed at the extraction of deep circulation thermal waters;  
 
- activities for the collection and disposal of mining wastes. 
 
 
b) Power industry 
 
- processing of oil raw materials and petro-chemical production; 
 
- gasification and liquefying of coal; 
 
- carbonisation of coal; 
 
- briquetting of coal and lignite; 
 
- construction of heat and power stations and other thermal enterprises (with the capacity of more 

than 10  Megawatts); 
 
- construction of main transmission facilities for gas, steam, hot water and electric power; 
 
- construction of hydro-electric power stations (with the capacity of more than 10 Megawatts); 
 
- construction of dams, artificial water reservoirs and other hydro-technical buildings; 
 
- construction of nuclear reactors of any purpose and capacity; 
 
- construction of nuclear power stations; 
 
- production and dressing of nuclear fuel, processing of the produced nuclear fuel. 
 
c) Agriculture 
 
- food industry; 
 
- production of flour from fish and animal bones; 
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- production of vegetable and animal oils and fats; 
 
- industrial production of starch; 
 
- production of canned goods (units processing more that 5 000 tons of raw materials); 
 
- breweries, liquor, cognac, vodka distillers, wine production (units with the production capacity of 

more than 30 mln. litre bottles per year). 
 
d) Chemical industry of any type and capacity 
 
- chemical processing of semi-finished goods ( interim products) and production of chemical 

substances; 
 
- production and processing of pesticides, pharmaceutical goods, chemical colourings, varnishes, 

peroxide, and production and processing of  elastic substances (rubbers or plastic substances); 
 
- production and packing of gunpowder or any other explosives; production of batteries; 
  
- production of  graphite electrodes, production of refrigerators. 
 
e) Metallurgy 
 
Metallurgy of any type and capacity. 
 
f) Machine-building and ship-building  
 
- automobile, shipbuilding, railway and aircraft industries; 
 
- ship-, railway-, and aircraft-repair industries; 
 
- production and testing of engines, turbines, reactors. 
 
g) Production of building materials 
 
- any production from asbestos; 
 
- cement production; 
 
- asphalt production; 
 
- glass  and glass ware production; 
 
h) Wood processing, paper, leather and textile industries, production of fibre and sawdust boards; 
 
- production of artificial mineral fibre; 
 
- production of cellulose, paper and cardboard; 
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- leather processing industry; 
 
- construction of fullery-worsted spinning group of enterprises in which wool is refined, degreased, 

bleached. 
 
i) Waste processing and disposal 
 
- disposal of municipal and industrial wastes, location of their dumping places and location and 

operation of the factories for their processing and burning; 
 
- disposal of toxic, hazardous and radioactive wastes, location and operation of their dumping 

places and rendering them harmless. 
 
 
j) Location and operation of storage 
 
- location and operation of ground and underground storage for gas, oil, coal, petrochemical 

products; 
 
- location and operation of storage for radio-active substances. 
 
 
k) Implementation of infrastructure plans, projects and programmes 
 
- urbanisation and city-planning programmes; 
 
- industry development programmes; 
 
- energy-system development programmes; 
 
- residence areas treatment plants projects; 
 
- forest arrangement programmes (including the perspective projects for the organisation and 

management of forestry and hunting farms);  
 
- transport infrastructure development programmes; 
 
- land use schemes for administrative-territorial units (regions); 
 
- projects for motorways, railways, airfields, bridges, over-passes; 
 
- projects for the main pipe-lines for any purpose; 
 
- projects for sea ports and terminals; 
 
- projects for subways, underground motor-way and railway communications; 
 
- projects of hotel and resort complexes; 
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- projects of sport complexes and constructions; 
 
- projects of hospitals for oncological, infectious and tubercles diseases; 
 
- long-term rehabilitation programmes for preserved territories; 
 
- plans and projects for the protection and utilisation of water, forests, land, mineral ore and other 

natural resources existing on the territory of Georgia; 
 
- programmes and projects of national, regional and local importance for the dislocation of all types 

of economic and engineering units that are intended for the avoidance of the adverse effects of  
possible natural calamities on the territory of Georgia; 

 
- infrastructure plans, projects and programmes require environmental permits prior to their 

adoption, approval or confirmation by the state legislative and executive bodies in accordance with 
the rule defined by the legislation. 
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Annex II 
 
ENVIRONMENTAL PERMIT PROCEDURE FOR FIRST CATEGORY  ACTIVITIES 
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GAGA GABRICHIDSE* 

 
JUDGEMENTS OF THE EUROPEAN COURT OF JUSTICE                        

AND THE PRINCIPLE OF INSTITUTIONAL BALANCE ** 
 

INTRODUCTION  
 
The tasks, entrusted to the European Community are carried out by the institutions of the European 
Community. These are the European Parliament, the European Council, the European Commission, 
the European Court of Justice and the Court of Auditors. The balance of the institutions should not be 
understood that each of the institutions has the same power, because each of the institutions acts 
within the limits of the power, conferred upon it by the Treaty establishing the European Community 
(hereinafter referred to as the EC Treaty) and this power is shaped in different ways. In accordance 
with Article 7 (ex Article 4) of the EC Treaty the institutions are jointly responsible to achieve the 
Community tasks (i.e. co-operation97) on the one hand, and, on the other, it is said, that they have 
separate powers (autonomy or the retaining of the identity98). The EC Treaty does not give an 
exhaustive description of the essence of the concept of the balance of the institutions. The source of 
the concept and for its definition is the European Court of Justice and not the EC Treaty.99 In the first 
part of the present article the meaning and the function of the institutional balance is discussed on the 
basis of 6 sets of Judgements of the European Court of Justice. The second part examines the 
content of the concept of the institutional balance on the basis of the judgements of the European 
Court of Justice and deals with the question, whether the institutional balance fits as a structural 
principle. The third part deals with the issue, how far the institutional balance could be considered as a 
principle of the distribution of power.  
 
 
1. Meaning and function of the institutional balance in the judgements of the European Court 

of Justice 
 
The institutional balance plays a specific part in the judgements of the European Court of Justice in 
relation with the disputes over relations between the institutions, the Court of Justice is particularly 
frequently engaged in since the 80ies. Unlike in national constitutional systems, the procedural 
legislation of the European Community does not provide for a special provision for the settlement of 
disputes, arising between institutions. Such disputes are generally considered by means of the actions 
concerning the voidness and the failure to act. These types of actions are characteristic for 
administrative law but in this particular case serve constitutional jurisdiction.100  
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1.1. Consultation of the Parliament  
1.1.1. Jurisdiction of the European Court of Justice 
 
In 1979, in the Roquette Freres101 and Maizena102 cases (the so-called iso-glucose-judgements) the 
Court was to decide whether the violation of the parliamentary consultation procedure could lead to 
the voidness of the whole legal activity of the Council. At its last meeting before direct elections, the 
Parliament has referred the request of the Commission on the re-examination of the case to the 
Agriculture Committee without setting up a new date for the re-examination. But, at the same time, the 
Parliament offered the Council to convene an extraordinary meeting on the basis of its request. The 
Council, on its part, did not exercise neither this right, conferred upon it by Paragraph 2 of Article 196 
(ex Article 139) of the EC Treaty, nor the possibility, provided for by the Regulations of the Parliament, 
which provides for special procedure in urgent cases. Finally the Council adopted the Regulation, 
regulating the iso-glucose production field, with reference to the urgent need for such a regulation, 
without the consultation of the Parliament. At the hearing of the European Court of Justice the Council 
justified the adoption of the Regulation by public interest, and explained the non-usage of the 
possibility of the pronouncement of an opinion by the Parliament by the lack of activity of the latter 
during the co-operation. It was to be clarified to what extent could the Parliament participate in the 
legislative process, i.e. is the pronouncement of an opinion the prerequisite for a regular parliamentary 
consultation procedure. The Court has confirmed the necessity of a pronouncement of an opinion. The 
Court of Justice confirms, that the provision of Article 37 (ex Article 43) of the EC Treaty could be 
considered fulfilled, only in case the Parliament has "really" expressed its opinion.103 Relevantly, in 
cases, provided for by the Treaty, the parliamentary consultation is an essential procedural 
provision.104 In the justification of the judgement, the European Court of Justice says, that the 
parliamentary consultation is "essential for the institutional balance, provided for by the Treaty". At the 
same time, the Court of Justice indicates, that the right of the Parliament to take part in the legislative 
process on the level of the European Community – at least at a limited scale – is the manifestation of 
the basic principle, in accordance to which the people participate in the execution of the supreme 
power through the assembly of their representatives.105 
 
 
1.1.2. Meaning of the term “Institutional Balance” 
 
With due consideration of Paragraph 2, Sub-paragraph 3, of Article 37 (ex Article 43) of the EC Treaty, 
where is laid down the obligation of consultation, and the institutional balance and the basic 
democratic principles, the European Court of Justice concludes, that observation of the parliamentary 
consultation procedure in cases, provided for by the Treaty, is an essential procedural provision, non-
observance of which shall result in declaring the relevant act void in accordance with Paragraph 1 of 
Article 230 (ex Article 173) of the EC Treaty.  
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1.1.3. Function of the “Institutional Balance” 
 
In the above-mentioned judgements, the Court has applied the argument of institutional balance in 
determining the status of the Parliament for the first time.106 The consultation is part of the "institutional 
balance, provided for the Treaty." But this opinion was based upon the consultation, provided for by 
the Treaty, Paragraph 2 of Article 37 (ex Article 43). It is not clear from the justification of the 
judgement, whether the concept of the institutional balance has its own, independent meaning, and if, 
what it signifies. Moreover, the Court of Justice has indicated, that, the "basic democratic principle" is 
manifested in the institute of parliamentary consultations on the level of the European Community.107 
With regard to the above said the question will arise, whether the institutional balance is part of the 
democratic principle, or if its function is independent from this principle. Insofar as the obligation of 
parliamentary consultation enables the Parliament to participate in the legislative process of the 
European Community, it could be concluded, that the institutional balance definitely has an 
independent meaning in the settlement of the horizontal disputes, arising between the institutions of 
the European Community. It should be examined, whether the European Court of Justice considers 
the institutional balance as a legal term and whether it is really a legal term.  
 
1.1.4. Literature  
 
According to Bieber,108 the concept of institutional balance in the "iso-glucose" judgements could be 
understood in a way that it is only the description of the positively regulated relations between the 
institutions. The European Court of Justice qualified the institute of consultations, provided for by the 
Treaty, as the essential procedural provision, provided for by Article 230 (ex Article 173) of the EC 
Treaty. Non-observance of the mandatory consultation procedure, provided for by Article 37 (ex Article 
43) of the EC Treaty shall directly result in the violation of the Treaty. Hence, there exists no need to 
create an additional argument through the principle of the institutional balance. According to Bieber, 
the use of this term in the judgement of the European Court of Justice was promoted by the influence 
of the former judge Monaco, who embodied it only with a formal meaning, as "conformité avec les 
normes de (la) constitution".109 
 
1.2. Repeated hearing of the Parliament  
 
In case of a consultation procedure, the Council shall adopt a legislative act unanimously or, by a 
qualified majority on the proposal of the Commission and after the parliamentary consultation.  
 
1.2.1. Jurisdiction of the European Court of Justice 
 
In accordance with the Court judgements,110 the request for the parliamentary consultation during a 
legislative process, in cases provided for by the Treaty, does not exclude the request for the repeated 
hearing of the Parliament whenever the finally adopted text essentially differs from the text, in regard 
to which the Parliament has already been heard. Repeated consultation is exceptionally not needed in 
cases, when the changes are essentially in line with any of the desire, expressed by the Parliament 
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itself. In 1955, in its judgement on "European tunnel", the European Court of Justice has indicated 
once again, that in accordance with the procedure, provided for by the Treaty, the efficient 
participation of the Parliament in the legislative process is an essential element of the institutional 
balance, provided for by the Treaty.111 Moreover, it was repeatedly noted, that this power is the 
manifestation of the basic democratic principle as well.  
 
1.2.2. Meaning of the “Institutional Balance”  
 
With due consideration of the obligation to consult the European Parliament, of the institutional 
balance and the basic democratic principle, the European Court of Justice concludes, that the 
obligation of repeated Parliamentary consultation exists even in the event, when the text, in regard of 
which the Parliament has been consulted, as a whole essentially differs from the finally adopted text.  
 
1.2.3. The function of the “Institutional Balance” 
 
The obligation of repeated consultation of the Parliament does not explicitly derive from the Treaty. 
Any act adopted by the Council, unless it is based upon the proposal of the Commission, shall be 
illegal. The Council is not authorised to execute the legislative activities without the proposal of the 
Commission, as far as the legislative initiative stays with the Commission. Though Article 250 (ex 
Article 189) of the EC Treaty entitles the Council to unanimously adopt a legislative act, which is the 
modification of the proposal of the Commission. However the amendments should not be beyond the 
scope of application of the proposal on the above-mentioned act. As specific circumstance has to be 
considered the case that a text, adopted by the Council remains within the scope of application, 
provided for by the proposal of the Commission, but despite this, in whole, in its essence differs from 
the text the Parliament has already been consulted for. The European Court of Justice has not made 
any comments in regard with the argument of the Council, that the Parliamentary consultations do not 
bear any legal consequences for the Council.112 The fact that the Council is not legally bound to the 
Parliamentary resolution is not a sufficient ground for admitting, that in this very case the non-holding 
of the repeated Parliamentary consultation could not result in declaring the act void. Because it is not 
excluded that in some fields of particular political importance the negative opinion might have an 
impact upon the content of the act, though the Council is not legally bound to it. Politics can not be 
restricted to the legal frame.113 While defining the obligation to hold consultations the European Court 
of Justice has indicated that it is always necessary when the amendments afflict the essence of the 
initial proposal. Though the Court of Justice has as well confirmed, that the Parliament may lose the 
right to adopt a resolution. For instance, the Council is entitled to adopt an act without parliamentary 
consultations, if in case of an urgency procedure entered in by the Parliament, it does not make a 
ballot for reasons not connected with the topic and therefore a timely adoption of the resolution is 
blocked. In this case the Parliament violates its obligation of fair co-operation.114 
 
1.2.4. Literature  
 
Similar to the Council, Parliament and the Commission the literature has the same opinion with regard 
to the issue, that the Parliament should be repeatedly consulted in the above mentioned cases.115 But 
the problems connected with the differentiation of "essential" and "non-essential" amendments still 
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remain. The European Parliament considers the repeated consultations necessary in those cases as 
well, when "due to the change of situation, the nature of the problem, given in the proposal, will be 
considerably changed”.116 But it may take years between the resolution of the Parliament and the 
adoption of the judgement by the Council. In ambiguous cases, the Council should agree to hold the 
repeated Parliamentary consultations, just because of the legal persistency of the act to be adopted.117 
 
1.3. Procedural-Legal Status of the European Parliament before Maastricht  
 
In accordance with the old version of Article 230 (ex Article 173) of the EC Treaty, the European 
Parliament is not among the institutions, which are entitled to bring an action concerning the voidness 
or act as the defendant in cases, instigated on the basis of the actions concerning the voidness. This 
low status of the Parliament was provided by the 1957 version of the EC Treaty. The changed, i.e. 
strengthened position of the Parliament is reflected in the judgement of the European Court of Justice, 
referring to the possibility of the Parliament to act in the capacity of a plaintiff or a defendant in court 
proceedings. The text of Article 230 (ex Article 173) of the EC Treaty required the teleological 
interpretation taking into account the general legal principles of the primary law along with the legal 
status of the Parliament.118 
 
1.3.1. Court judgements with regard to the right of the Parliament to act as a defendant during 

the court proceedings 
 
1.3.1.1. Court Judgements  
 
In the judgements of 1986 on Les Verts119 and on Budget Procedure,120 the Court has agreed to grant 
the Parliament with the right to act at Court in the capacity of a defendant. In accordance with the 
concept and objective of Article 230 (ex Article 173) of the EC Treaty, there should exist the possibility 
of bringing a direct action against the actions of those institutions, that are authorised to adopt the 
acts, granting rights and imposing obligations.121 The European Parliament may interfere into the 
scope of competence of the other institutions through its actions, or violate the limits of its 
competence, as far as the European Parliament has not only the consultative right, but the function of 
political supervision as well. In compliance with Article 220 (ex Article 164) of the EC Treaty, with the 
view of law enforcement, it is possible to bring an action concerning the voidness against the actions 
of the European Parliament, that result in legal consequences for a third person.122 
 
1.3.1.2. Meaning  
 
Distribution of competencies by the EC Treaty requires the right of the European Parliament to act 
before court as a defendant, as far as the Community is a legal community, which aims at full legal 
protection in the field of application of its founding treaty. It should be possible to supervise the 
legitimacy of the actions of the European Parliament with the view of protection of horizontal or vertical 
distribution of competencies, provided for by the Treaties.  
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1.3.1.3. Function of the Institutional Balance  
 
In this case the Court of Justice does not make use of the concept of institutional balance. Though in 
both judgements it says, that there is the possibility for the Parliament to interfere with the competence 
of the other institutions through its actions. In accordance with Paragraph 1 of Article 7 (ex Article 4) of 
the TEEC, each of the institutions shall act within the limits of the powers, conferred upon it by the 
Treaty. In the Judgement "On Chernobyl Il" the Court states, that the Court is to secure the full 
application of each of the provisions of the Treaty, related to the institutional balance, as well as to be 
concerned about the rights of the Parliament and the other institutions. According to this opinion, the 
principle of institutional balance is the obligation of protection of the powers of each institution of the 
Community. With the view of securing the efficient judiciary system and protection of the legitimacy of 
the law and order within the Community, the European Court of Justice has acknowledged the right of 
the Parliament to act before the Court as a defendant. It becomes clear from the above said, that the 
Court of Justice substantiates the procedural right of the Parliament through referral to the argument 
on material consequences of Parliament actions. The European Court of Justice is to protect the 
powers of the institutes, provided for by the Treaty and consequently the institutional balance in 
accordance with the provisions of Article 220 (ex Article 164) of the EC Treaty.  
 
1.3.1.4. Reaction of the European Parliament  
 
In accordance with the opinion of the European Parliament, the acknowledgement of the right of the 
Parliament to act before the Court in the capacity of a defendant in the judgement on "Les Verts", is 
the instrument for establishing the balance in the inter-institutional relations. In the judgement of 
October 9, 1986,123 with due consideration of the judgement on "Les Verts" and the conclusion of the 
Prosecutor General, the Parliament declares, that it too has the right of filing an action in accordance 
with the provisions of Article 230 (ex Article 173) of the EC Treaty. It considers that the judgements, in 
accordance with which the Treaty provides for the comprehensive judicial system, are related to the 
acknowledgement of its procedural right to act as a claimant and thus the balance between these 
institutions could be achieved. 
 
1.3.2. Court Judgement on Active Participation of the European Parliament  
 
1.3.2.1. Acting in the capacity of a co-defendant  
 
In the above mentioned judgements on iso-glucose of October 29, 1980, the European Court on 
Justice has acknowledged, that in accordance with the first paragraph of Article 37 of the Statute of 
the Court of Justice, the Parliament has the right to act before the Court in the capacity of a co-
defendant whether or not it has any interest in regard with a disputed matter.124 There is no more 
precise substantiation for this right of the Parliament to act before the Court in the capacity of a co-
plaintiff. The indication of the European Court of Justice, that "to the institutional position of an 
institution, guaranteed by the Treaty and, particularly, by Paragraph 1 of Article 4 would have been 
caused damage if its right to act as a co-plaintiff were restricted", can be also understood as an 
indication to the correlation between material and primary law of the European Community and the 
procedural law.  
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1.3.2.2. Action concerning the failure to act 
 
In the judgement of 1985 on the Common Transport Policy, the European Court of Justice has 
explicitly indicated, that in accordance with Paragraph 1 of Article 232 (ex Article 175) of the EC Treaty 
all the institutions of the Community have an equal right for bringing an action concerning the failure to 
act.125 Because the institutional status of an organ, provided for by the Treaty and particularly by 
Paragraph 1 of Article 4, would be violated, if it were restricted in the execution of this right.126 The 
European Court of Justice repeats the wording, applied in Roquette Freres and Maizena judgements.  
 
1.3.2.3. Action concerning the voidness 
 
Before making an amendment by the Treaty on the European Union, in accordance with Article 230 
(ex Article 173) only the Member States, the Council and the Commission had an unlimited right of 
bringing an action concerning the voidness, while legal entities and natural persons were somewhat 
limited in this respect.  
 
In the judgement of 1988 on Comitology127 the European Court of Justice has (still) rejected the right 
of the European Parliament, provided for by Article 230 (ex Article 173) of the EC Treaty (the old 
version) on bringing an action as an plaintiff. In controversy to the final judgement of the Prosecutor 
General Darmon, who supported to grant the European Parliament the right to act before Court in the 
capacity of a plaintiff, in case of violation of the prerogatives of the latter,128 the European Court of 
Justice substantiated the inadmissibility of the action by the legal status of the Commission, which, 
being the "Defender of the Treaty" according to Article 155 of the EC Treaty has the task to secure the 
protection of rights of the Parliament and bringing an action concerning the voidness.129 Though in this 
judgement the European Court of Justice has acknowledged the necessity of the protection of the 
rights of the Parliament through a court action, it has obliged the Commission to secure this process. 
In this respect the two following questions may arise. On one hand, is it expedient that the protection 
of rights of the Parliament is dependent upon an action, which could not be brought by the main 
concerned person itself? And on the other hand, is it possible through referral to the obligation of the 
Commission to bring an action in these cases to limit the freedom of the Commission, to decide 
independently about the instigation of an action? At the same time, it has to be considered that such 
king of settlement of the issue might result in conflict of interests, if the Commission brings an action 
besides the Council, eventually also against itself.  
 
The Judgement on Comitology could be understood as a refusal of the Court to replace the rights of 
the Parliament, assumed by the Treaty, respectively the institutional balance between the organs, by 
the acknowledgement of the right of the Parliament to bring an action concerning the voidness as an 
plaintiff. The European Court of Justice has indicated that there should be drawn a difference between 
judicial and political ways of conflict settlement. The danger, that there could emerge the impression of 
such interference became more real after the expansion of the rights of the European Parliament by 
the provisions of the Common European Acts (CEA), while the provision of Article 230 (ex Article 173) 
on bringing an action, had not changed at all.130 Namely, during this revision of the Treaty the Council 
has unconditionally rejected the proposal of the Commission, which provided for granting the 
European Parliament the same unlimited rights in regard with bringing an action concerning the 
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voidness as a defendant and plaintiff, as those of the Commission and the Council.131 But despite this, 
the European Court of Justice, in its judgement on Les Verts has acknowledged the right of Parliament 
to act before the Court in the capacity of a defendant in case of an action concerning the voidness. In 
the judgement on Les Verts the Court of Justice has referred to the argument, that the system of 
procedures, established under the Treaty, is to secure the justice, which a third person would be able 
to apply also in case of violation of his rights through the obliging action of the Parliament.132 Thus, the 
pure text argument is not enough for the rejection of the existence of the right of the European 
Parliament to bring an action concerning the voidness, as far as the European Court of Justice has 
interpreted the text of the Treaty with the view of securing the possibly comprehensive judiciary 
system. Though the European Court of Justice indicates by the judgement on Comitology, that it is not 
able to establish the new scheme of institutional balance through granting the European Parliament 
with procedural rights, not provided for by the Treaty, at least due to political reasons. However, in the 
Community, which is based upon the principle of the rule of law state, any subject, whose legal 
capacity is doubtless, shall have the possibility of defending his/her own rights, authorisations and 
prerogatives before the Court by himself/herself or under his/her initiative. But the judiciary system is 
limited and non-comprehensive if the initiative of defence of the rights and prerogatives of the 
Parliament remains with the Commission, Member-States and other persons.133 As far as, according 
to the Prosecutor General van Greven, the European Court of Justice does not have the authorisation 
to create a new scheme for institutional balance between the Council, Commission and Parliament, he 
proposed not to grant the Parliament the authorisation in regard with actions similar to those of the 
Council and Commission. He considers that granting of limited rights to bring actions would be 
sufficient for the realisation of the legal protection of the rights.134  
 
During the so called "Chernobyl" proceedings, the European Parliament has brought an action 
concerning the voidness of one of the regulations of the Council in accordance with Article 230 (ex 
Article 173) of the EC Treaty, the regulation being adopted on the basis of a legal background (Article 
31 of the Treaty, establishing European Atomic Community (EAC Treaty)) that provided only for 
Parliamentary consultations. According to the opinion of the Parliament it should have been issued 
only on the grounds of Article 95 (ex Article 100 a) of the EC Treaty (the old version). In accordance 
with Article 252 (ex Article 189 c) of the EC Treaty this Article provides for the co-operation procedure 
for the adoption of a normative act. Concerning the legislative process the European Court of Justice 
has remarked in regard with the rights of the Parliament: "These rights (…) are part of the institutional 
balance anticipated by the Treaties. Namely, these Treaties have established a system of distribution 
of competencies between the institutions of the Community, which imposes specific tasks upon each 
of the institutions within the institutional framework of the Community and during the fulfilment of the 
tasks transferred to the Community. Maintenance of the institutional balance requires from every 
institution to give the due consideration to the rights of other institutions upon execution of one's 
rights."135 
 
In this judgement the European Court of Justice has admitted, that in controversy to the arguments, 
referred to in the judgement on Comitology, remedies, provided for by the EC Treaty and EAC Treaty 
are not enough for the judicial review of actions of the Council or the Commission, which violate the 
rights of the Parliament.  
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In accordance with the provisions of the Treaties, the Court is responsible to supervise the compliance 
with European law by its interpretation and application. Consequently, it should have the possibility to 
protect the institutional balance and rights of the Parliament, provided the latter asks for it. Upon 
fulfilment of this task, though the Court of Justice can not attribute the Parliament to the bodies, which 
can bring an action, provided by Article 230 (ex Article 173) without reasoning their interests. But it has 
the task to secure the full application of the provisions of the Treaties regarding the institutional 
balance and care about the rights of the Parliament not to be limited, which has not the possibility to 
bring an action provided by the Treaties. According to the opinion of the Court of Justice, non-
existence of the provisions in the Treaties, stipulating the right of the Parliament to bring an action 
concerning the voidness, might be a procedural-legal gap, but which cannot be taken more into 
consideration than the preservation and protection of the institutional balance, provided by the 
Treaties, establishing the European Community.136  
 
European Court of Justice has justified the cardinal change of its opinion through referral to the 
necessity of protection of the rights of the Parliament and the institutional balance, i.e. the protection of 
the system of distribution of competencies conditions the possibility of an application of the relevant 
body to the Court of Justice.  
 
Due to the circumstances of Chernobyl case, the Commission was unable to present the European 
Parliament at the Court, as far as it has itself presented Article 31 of TEEAC as a legal basis instead 
of Article 95 (ex Article 100 a) of the EC Treaty and at the same time has appeared as the co-
defendant of the Council, in compliance with Article 37 of the Statute of the Court. In its judgement, the 
Court of Justice has indicated, that "different means of protection of rights are not enough for securing 
the controlling of actions of the Council or the Commission through court, which violate the rights of 
European Parliament."137 With the view of avoiding gaps in the court system, the protection of the 
rights of the Parliament and preservation of the institutional balance, the European Court of Justice 
has acknowledged a limited right of the Parliament to bring an action concerning the voidness of a 
certain action of the Council or the Commission, "provided this action aims at protection of its 
competencies solely and is based on arguments, which are to prove the violation of the prerogatives 
of the Parliament."138 Through the Chernobyl Judgement the European Court of Justice has 
acknowledged the limited right of the Parliament on bringing an action, according to Article 230 (ex 
Article 173) of the EC Treaty. This right of the European Parliament, originating from the judgements 
of the European Court of Justice, was straightforwardly included into Article 230 (ex Article 173) of the 
EC Treaty by means of amendment, made by the Treaty, establishing the European Union. The 
protection of the institutional balance requires the existence of the possibility of avoiding eventual 
violations of the rights/institutional balance as well.139 The Chernobyl Judgement did not mention that 
the right of the European Parliament on bringing an action concerning the voidness is an exemption 
and covers only the factual violation of its rights.140  
 
In 1992 at the proceedings regarding the case on cabotage of cargoes, the Council has declared in 
regard with the action concerning the voidness, that according to the Chernobyl Judgement, the 
Parliament is authorised to bring an action concerning the voidness only under particular 
circumstances – namely, when the institutional balance of the Treaty system is threatened to be 
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jeopardised, i.e. in case of the substantive violation of the essential rights of this parliamentary 
body.141 
 
In its Judgement on Comitology, the Court of Justice of the European Community still kept to the 
opinion, that it could protect the system of distribution of competencies without the right of the 
European Parliament to bring an action concerning the voidness, inasmuch as the Commission, in the 
capacity of a "Defender of the Treaties" is responsible for bringing such an action. With due 
consideration of the Chernobyl Judgement, the Court of Justice of the European Community did not 
consider it furthermore expedient to rely on this obligation.  
 
1.4.  Institutional Balance and the Practice of the Community – Unwritten Legislative Right of 

the Commission? 
 
In past times in case of inactivity on the part of the Council as the legislator of the Community, a 
question used to arise, whether the Commission had unwritten legislative rights based on the principle 
of institutional balance.  
 
1.4.1. Court Judgements  
 
Explanation to this issue is given by the Judgement of the European Court of Justice of 1981 on 
"General Fishing Policy”.142 Before expiration of the transition period on December 31, 1978, the 
Council has failed to adopt the rules for the legal regulation of the Community on protection and 
preservation of the fish reserves in the ocean, on the basis of the draft, submitted to it by the 
Commission. At that moment the implementation of such measures entirely and totally was within the 
competence of the Community.143 Before the adoption of a comprehensive Community regulatory act, 
the Member States are only entitled to take unilateral national measures as the executors of the 
interests of the Community.144 The Court of Justice considers that the Member States are obliged to 
consult the Commission on the one hand and on the other, not to adopt any state act, which is in 
adverse to the opinion, clauses and preconditions of the Commission.145 In this respect there arises 
the question, whether in case of inactivity on the part of the Council, as the legislator, the proposals of 
the Commission acquire the power of legal acts with a direct impact in regard with the Member States. 
Acknowledgement of the above said would affect the specific competence of the Community in the 
other fields as well, such as common trading policy and common rural policy. There exists an opinion 
in literature, that the availability of an unwritten competence of the Commission in substitute to the 
incapacive Council is quite admissible.146 Though in its judgements the Count of Justice explicitly 
states, that it requires the restoration and protection of the legal capacity of the Community only "with 
due consideration of the essential balance, provided for by the Treaty."147 
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1.4.2. Meaning of the Essential Balance 
 
European Court of Justice grants particular importance to the judgements of the Council,148 where the 
transitional provisions are embodied. The Council has lined out the main directions in these 
provisions, which are oriented on the proposals of the Commission.149 According to the Court of 
Justice, the Commission should follow these directions within the limits of its competence. With the 
view of elimination of a regulatory deficiency, the Court of Justice has conferred the legal power upon 
the council decisions, which are located at a lower level, than true legislative acts, and has thus 
refused to grant the Commission with the right of a substitute legislator.150 It considers that the 
supervisory rights, conferred upon the Commission by the Treaties, are only realised by the Council 
decisions. 151 
 
1.4.3. Function of the Essential Balance  
 
The Council retains the comprehensive legislative rights, provided for by the Treaty. There exists no 
legislative right of the Commission in case of inactivity on the part of the Council, even in case of legal 
incapacity of the Council. For the time present, the problem has lost its pressing nature, as far as 
since the end of the 80-ies the Council has overcome the problems, related to decision-making by 
giving up the practice of unanimous adoption of judgements.152 
 
1.5. Institutional Balance and Basic Democratic Principle 
 
The Titandioxide judgement153 can give a perception of what is the relation between the democratic 
principle with the principle of institutional balance.  
 
1.5.1. Choice of Legal Basis  
 
The answer to the question, which body is or which bodies are authorised to adopt a particular 
normative act, and which procedure or type of voting should be applicable, derives from the relevant 
legal basis. The main problem in this system is that there are subjects of regulation, which do not 
explicitly belong to a legal basis. Choice of legal basis has a direct impact upon the rights of 
Parliament to participate in the legislative process.154 The question may arise, which criteria the Court 
of Justice chooses for the choice of legal basis and whether it is guided by the principle of institutional 
balance in this case. The Court of Justice has decided that if the competence of the body is based 
upon two provisions of the Treaty, it should adopt the relevant normative acts on the basis of both of 
these provisions.155 
 
1.5.2. Court Judgements  
 
The Titandioxide judgement refers to a Commission's action against the Council. The Council had 
adopted the Directive on Titandioxide Residues on the basis of Article 175 (ex Article 130s) of the EC 
                                                           
148

 ECJ - protection and preservation of the fish reserves in the ocean, Rs. 804/79 - Slg. 1981, 1045. 
149

 ECJ - protection and preservation of the fish reserves in the ocean, Rs. 804/79 - Slg. 1981, 1045, ann. 25. 
150

 J. Schwarze, Ungeschriebene Geschäftsführungsbefugnisse für die Kommission bei Untätigkeit des Rates? - Zum 
Fischerei-Urteil des ECJ vom 5. Mai, in: EuR 1982, p. 133, 146. 
151

 J. Schwarze, Ungeschriebene Geschäftsführungsbefugnisse für die Kommission bei Untätigkeit des Rates? - Zum 
Fischerei-Urteil des ECJ vom 5. Mai, in: EuR 1982, p. 133, 147. 
152

 von Sydow, in: v. d. Groeben, H. Thiersing ; J. Ehlermann, EU-/EG-Vertrag, vol. 1, 4, 5. ed., 1997, art. 155, ann. 67. 
153

 ECJ - Titandioxide, Rs. C-300/89 - Slg. 1991, I-2867. 
154 F. Emmert, Europarecht, 1996, p. 180. 
155

 ECJ – Agreement on customs nomenclature, Rs. 165/87 - Slg. 1988, 5545, ann. 11. 



JUDGEMENTS OF THE EUROPEAN COURT OF JUSTICE AND THE PRINCIPLE OF INSTITUTIONAL BALANCE  

GEORGIAN LAW REVIEW – FOURTH QUARTER 1999  46 

Treaty, though the Commission has offered Article 95 (ex Article 100a) of the EC Treaty. The Court of 
Justice has concluded, that the Directive aimed both at the harmonisation of legislation for the 
implementation of internal market and protection of the environment and consequently, pertains to 
Articles 95 (ex Article 100a) and 175 (ex Article 130s) of the EC Treaty simultaneously.156 Article 95 
(100a) provides for the co-operation procedure, while Article 175 only for the unanimous procedure of 
adopting a judgement by the Council after the parliamentary hearing. Within the framework of the co-
operation procedure the Council adopts the judgement by qualified majority only in case if it wishes to 
acknowledge the amendment to the proposals, elaborated by the Parliament and checked by the 
Commission, whenever it is necessary to adopt an unanimous judgement, when it wishes to adopt the 
judgement after the rejection of the common position by the Parliament or the change of the proposal, 
checked by the Commission. "This essential element of the co-operation procedure would have lost its 
grounds, if the Council, referring to both Articles 95 (ex Article 100a) and 175 (ex Article 130a) had to 
adopt the judgement unanimously. The purpose of the co-operation procedure - to intensify the 
participation of the European Parliament in the legislative process of the Community - would have 
become doubtful."157 Hence, in this case it is impossible to adopt a legal act on the basis of both 
provisions, inasmuch as the cumulating of the legislative procedure would restrict the Parliament in its 
rights. Participation of the European Parliament in the legislative process is the manifestation of the 
"basic democratic principle,"158 to which would be caused damage through cumulating of the 
legislative process.  
 
1.5.3. Meaning of the Institutional Balance  
 
In its justification the European Court of Justice refers to the Roquette Freres Judgement. However, in 
this case the Court of Justice does not allude to the principle of the institutional balance. This could be 
explained by the fact that the institutional balance – irrespective whether it is considered as an 
independent principle or part of the democratic principle - does not have any importance in the choice 
of the proper legal basis. But a conclusion may be drawn from the court justifications, that priority 
should be given to the legal basis, which provides for a more intensive participation of the Parliament 
in the legislative process.  
 
1.5.4. Function of the Institutional Balance  
 
Through the application of the institutional balance the Court of Justice has the desire to protect the 
rights enjoyed by the Parliament in the legislative process. The issue, which legal basis and relevantly, 
which procedure should be applicable is given priority in relation with the problem of protection of the 
rights. Thus it could be concluded, that the choice of the legal basis is, first of all, provided for by the 
democratic principle, while the obligation of protection of the rights in case of an established procedure 
– by the principle of institutional balance; at the same time, the obligation of compliance with law in 
case of interpretation and application of the Treaty derives from the provisions of Article 220 (ex Article 
164) of the EC Treaty.  
 
1.6. Committee Procedure: Administrative and Regulatory Committees 
 
The possibility of delegation to the Commission with the right of implementation, conceded by the 
Treaty in general by Article 211 (ex Article 155), has an impact upon the institutional system. 
According to this provision, the Commission shall "exercise the powers conferred on it by the Council 
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for the implementation of the rules laid down by the latter." The Council may connect the conferral of 
powers on the Commission with the obligation of consideration in the Committees. These committees 
consist of the representatives of the Member States. Although the Commission is authorised not to 
take the conclusion of the Administrative Committee into account, the Council retains the right to 
decide otherwise by qualified majority within a month. Hence, though the procedure of the 
Administrative Committee establishes the basis for granting a primary competence to the Commission 
in the field of implementation, at the same time, in a secondary aspect, it gives the possibility to the 
Council of self-authorisation. The Administrative Committee may make changes to the competencies 
of the bodies through the adoption of a negative resolution or through not adopting a resolution at all.  
 
The procedure of the Regulatory Committee, in the first place, establishes the basis for granting a 
competence to the Commission – in case of a positive resolution of the Regulatory Committee, and in 
the second place – in case of non-availability of the positive resolution of the Regulatory Committee – 
grants the Council the possibility of self-authorisation.  
 
If the Council fails to exercise these powers within a certain period, the power should go back to the 
Commission. According to this procedure, the Commission loses the power of adopting a judgement, 
provided the draft fails to get the majority of votes at the Regulatory Committee. Thus, the Regulatory 
Committee is empowered to directly abolish the competence of the Commission.  
 
1.6.1. Court Judgements  
 
In the process of the preliminary judgement procedure (Köster case159), in 1970 the European Court of 
Justice has reviewed the administrative procedure on compliance with Articles 211 (ex Article 155), 
230 (173) and 249 (ex Article 189) of the EC Treaty and has indicated in principle, that "the analysis of 
the said provisions of the Treaty has revealed, that the decisive point is the compliance of the 
procedure of the Administrative Committee with the structure of the Community and institutional 
balance with the view of interrelation of the bodies and the exertion of their relevant powers."160 
 
As far as according to Article 211 (ex Article 155) the Council is entitled to confer on the Commission 
the power of adopting rules on implementation, it is as well authorised "to regulate (…) the scope of 
implementation."161 Hence, it is allowed to introduce the procedure of the Administrative Committee. 
The Administrative Committee should secure permanent consultations, which should serve for the 
orientation of the Commission in regard with the execution of the powers conferred on it by the Council 
and the Council should have the ability to adopt the judgement in regard with a particular issue instead 
of the Commission. "The procedure of the Administrative Committee enables the Council to confer 
considerable powers on the Commission under certain conditions."162 "The fact, that it is unable to 
return the competence to adopt the judgement is in adverse to the framework of the Community and 
institutional balance"163 the European Court of Justice states.  
 
1.6.2. Meaning of the Institutional Balance  
 
According to the Court of Justice, the decisive role, conferred on the Committees with regard to the 
adoption of the measures of implementation – they decide upon the competence – is not in adverse to 
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the principle of institutional balance. As far as the Committees can never adopt measures of 
implementation themselves, the Council has not exceeded its powers and has not violated the 
principle of institutional balance.  
 
1.6.3. Function of the Institutional Balance  
 
The Court of Justice acknowledges the function of the committees as the definers of the scope of 
implementation of the powers conferred on the Commission. By its Judgement No. 87/373164 the 
Council has defined the scope of powers conferred on the Commission. This right is delegated upon 
the Council by paragraph 3 of the already mentioned Article 202 (ex Article 145) of the EC Treaty. 
Thus, the legality of the procedures of the Administrative and Regulation Committee could not be 
doubted under the argumentation of the institutional balance, i.e. the powers of the Commission or the 
Parliament.165 The endeavours of the Commission, to promote the expiration of the procedure for the 
regulation committee, used to fail.166 
 
1.6.4. Criticism of the Committee Procedures in the Literature 
 
It does not seem possible to separate the competencies of each of the body in an abstract way 
through the Administrative and Regulation Committees Procedures. Hence, it is doubtful, whether this 
is consistent with the requirement of the rule-of-law state about the foreseeability.167 In any case from 
the point of view of the efficiency of the decision-making procedure and the coherence of the 
measures exist concerns.168 
 
1.6.5. Obligation of Conferring the Power of Implementation 
 
The European Court of Justice, in its judgement on Köster case has declared, that according to Article 
211 (ex Article 155) of the EC Treaty the Council has the right to decide on conferring the power of 
implementation on the Commission.169 The Court of Justice in this decision straightforwardly rejects 
the opinion that at a certain extent the Council is obliged to confer powers for implementation to the 
Commission. Unlike the consideration of the Commission, such an obligation does not even exist in 
emergency cases.170 The practice of conferring powers of implementation on the Commission, 
formerly based upon the provisions of paragraph 4 of Article 211 (ex Article 155) of the EC Treaty, has 
become part of the primary law through adding paragraph 3 to Article 202 (ex Article 145) of the EC 
Treaty by means of the Common European Acts. This development has once again given cause to the 
deliberation, whether there yet exists a certain obligation of conferring the powers of implementation 
on the Commission and whether the possibility of self-authorisation by the Council contradicts the 
relations, provided for by the Treaty. Moreover as paragraph 4 of Article 202 (ex Article 145) of the EC 
Treaty grants the Council with possibility of direct exertion of the implementation by itself only in 
specific cases. The practice of self-authorisation is still used in practice and has not been opposed by 
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the Court of Justice.171 Admittance of this practice by the Court of Justice in principle has as a 
consequence that the Council has the right of self-authorisation on the basis of a basic provision that 
is adopted according the procedure provided for in the treaty for the adoption of implementation 
provisions. 
 
1.6.6. Content of the Basic Provisions  
 
In the basic provisions the Council should define the essential elements of the field subject to 
regulation.172 Adoption of provisions on implementation is illegal, provided the scope of the basic 
provisions is changed without the application of the legislative procedure, provided by the Treaty.173 
This gives the possibility of securing the powers of the Commission and the Parliament. 
 
The Parliament tries to keep its position within the institutional framework of the European Community 
in relation to the European Court of Justice by means of actions concerning the voidness of basic 
provisions, which seem to exceed the scope of basic provision.174 According to Ehlermann, the 
principle of institutional balance prohibits the restriction of initiative rights of the Commission.175 He 
considers that the principle of institutional balance reflects the principles that cover according to the 
treaty the activities of the organs as well as their relations.176 
 
1.6.7. Amsterdam  
 
The nature and scope of the powers of implementation are not made clear even by the Amsterdam 
Treaty. In one of the declarations the Member States have called the Commission only for preparing 
the proposal for amendments to the decision in force on conferring the power on implementation on 
the Commission not later than 1998.177 
 
2. Justification of the Institutional Balance on the Basis of the Judgements of the 

European Court of Justice 
 
The analysis of the judgements of the European Court of Justice does not result in a final 
establishment of the content of the principle of the institutional balance. 
 
2.1. Article 7 (ex Article 4) of the EC Treaty – Structural Principle 
 
The principle of institutional balance is tightly connected with the horizontal delimitation of powers on 
the Community level, which will be dealt with in Part 3. Apart form special provisions, the scopes of 
competence of the bodies of the European Community are regulated by general structural principles of 
the Treaty.178 These principles should be deriving form the text of the Treaty. This fact is already 
sufficient for distinguishing them from " general legal principles." The structural principles are more 
closely related to the objectives of the Treaty.179 The general structural principles derive form the text 
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of the Treaty, provided the provision, elaborated with the view of regulating a specific case, is 
recognised as a manifestation of the principle applicable for all bodies or procedures.180 It is apparent, 
that the European Court of Justice is seeking for the basis of the institutional balance even in the text 
of the Treaty itself. "The institutional status of any body, provided for by the Treaty and particularly by 
Paragraph 1 of Article 7 (ex Article 4) of the EC Treaty, would have been caused damage, in the case 
they were restricted in the execution of these rights."181 The Court of Justice considers the principle of 
institutional balance to be the principle, which should be fulfilled on a mandatory basis.182 It makes use 
of the concept of the institutional balance in its judgements with the view of stating the violation of 
rights of any of the bodies to participate in the legislative process183 or proving the existence of such a 
right184 and obligations, related to it.185 
 
2.2. Literature 
 
According to some of the authors, the principle of institutional balance is provided for by Article 4 of 
the EC Treaty: for instance Hilf considers the first paragraph of Article 4 as the "basis for the 
delimitation of powers of the bodies and the basis for the principle of the institutional balance.186" He 
presumes that the principle of institutional balance should not hinder the bodies in the redistribution of 
powers – whether in favour of the Parliament or of the Member-States – by means of unilateral 
measures or even by the Treaty.187 The Court of Justice shares this opinion in its judgement on Meroni 
case, where it states, that "the balance characteristic for the organisational framework of the unity of 
power branches is the basic guarantee."188 Although it should be possible to make amendments to the 
structure of the bodies with the view of attaining the objectives of the Treaty, as far as the Treaty itself 
does not exclude the possibility of shifting boundaries in the interrelations of the Council and the 
Commission. Hence, it is possible to consider the Committees as inferior bodies, which have been 
subordinated to the Commission by the Council on the grounds of paragraph 4 of Article 211 (ex 
Article 155) of the EC Treaty.189 
 
Gauweiler considers the institutional balance as a normative principle, which safeguards the internal 
framework of the Community and is based upon the distribution of competencies within the 
Community, either vertically or horizontally. He thinks, that no body is authorised to take over some 
competence in the detriment of the other body.190 
 
According to Nettesheim, the concept of institutional balance could be used only in cases, when the 
institutional statuses of different bodies are established on the basis of this principle.191 Article 7 (ex 
Article 4) of the EC Treaty names five supreme bodies of the Community having equal status in 
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relation to each other. A judgement adopted by one of them could be amended or revoked by the 
other supreme bodies only in cases, provided for by the Treaty.192 Nettesheim considers that the 
concept, as such, can never cause any legal consequences. He presumes that one can not speak 
about the violation of the principle of institutional balance, violated could be only the provisions, 
providing for some obligation. I.e. he considers, that in case of the Roquette Freres case the provision 
of Article 37 (ex Article 43) was violated. 
 
Bieber does attribute the concept of institutional balance to the structural principles deriving from 
Article 7 (ex Article 4) of the EC Treaty or the other provisions of the Treaty. He considers, that the text 
of the Treaty and, particularly, Article 7 (ex Article 4) of the EC Treaty do not provide for any possibility 
for defining the interrelation between the bodies through the principle of institutional balance, as a 
principle, which is equal to the provisions of the Treaties or is above them.193 He presumes, that the 
content of the concept includes only the description of the interrelation between the bodies, positively 
regulated by the Constitution of the organisation  - in this case it is only a mere formula – or the 
actualisation of constitutional-political purposefulness – in this case as well it remains beyond the 
limits of normative field.194 The principle of institutional balance will not be able to determine the 
objectives, suggested by Article 7 (ex Article 4) of the EC Treaty. Moreover, he considers that the 
application of the concept may mislead us, as far as the distribution of the powers among the bodies 
has not resulted in relations of equal value until now.195 The concept could not be used as an objective 
scale for the activities of the bodies inasmuch as the Treaty might be interpreted in such a way on its 
basis, as to get the content, which will be the manifestation of subjective estimation.  
 
According to Läufer as well, the "artificial figure" of institutional balance has only a minor bearing from 
the objective point of view.196 Moreover, he shares Hummer's197 opinion, that the "institutional balance 
is the factual reflex of the existing distribution of powers." He presumes that the "Constitution" of the 
Community already provides for the basis of the structure of the bodies. Institutional balance as a 
mere result of specific distribution of the functions and competencies within the Community, reflects 
every legal and actual change within the framework of the elaborated system and thus is stabilising 
again from the very beginning. Läufer considers that the concept, as one moment of distribution of 
competencies and establishment of objectives, has only a demonstrative value. He excludes the 
function of the concept as an establishing element of the framework of the Community system and 
doubts about its normative character. 
 
Priebe198 sees one of the positive-legal definitions of the institutional balance in paragraph 3 of Article 
95 of the Treaty Establishing European Coal and Steel Community, according to which in case of 
"minor revisions of the Treaty" the interrelation between the powers conferred on the Supreme Council 
and the other bodies of the Community should not be jeopardised. He considers, that the institutional 
balance is the new system of distribution and delimitation of functions established within the 
Community, the so called check and balances system, which together with its function of power 
restriction, serves for the balance of the interests of the Community and the Member-States. But he 
thinks that the concept of institutional balance does not imply the estimation of the redistribution of the 
powers. 
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2.3. Conclusion  
 
According to my mind, the concept of institutional balance, applied by the Court of Justice is 
understood in a wrong way, when the Court of Justice is accused of justifying its judgements by 
means of non-defined concept. The European Court of Justice takes due account of the Treaty and its 
provisions and tries to define the interrelation between the bodies provided by the Treaty, what was 
followed by the procedural consequences as well. Then the judgements used to refer to the 
participation of the Parliament in the legislative process, the Court states, that this participation is the 
reflection of basic democratic principle, the protection of which should be secured by the Court of 
Justice. If the institutional balance is not only the part of the democratic principle, what other meaning 
does it have? Acknowledgement of the right of the Parliament to appear before the Court in the 
capacity of a plaintiff could be estimated as the necessary means of attainment of the participation of 
the Parliament in the legislative process. As the Court of Justice has established, its task is to secure 
the full application of the provisions of the Treaty regarding the institutional balance. In its judgement 
of Les Verts case the Court of Justice states, that the activities of the European Parliament might be 
interfering into the competence of Member-States and the other bodies and thus it should be possible 
to apply to the Court in regard with specific issues. The Community is a legal unity and the European 
Court of Justice is authorised to review the legality of the Community activities. The obligation of 
protection of the scope of competence derives form the legal unity and not from the institutional 
balance. The procedural consequence for the European Parliament derives from the obligation of the 
legal unity. Otherwise, the European Court of Justice would exceed its competence of interpretation. 
The change of the interrelation between the bodies is the prerogative of Member States. The Court of 
Justice states, that its objective is to protect the Treaty. It protects the right of the Parliament to 
participate in the legislative process on the basis of the democratic principle. In this case even the 
notion of the institutional balance itself has no independent meaning.  
 
The Treaty defines the powers of the bodies. Wherever the definition is not sufficiently structured, the 
Court of Justice applies the argument of legal unity or democratic principle. I support the opinion that 
the institutional balance includes the interrelation between the bodies, provided for by the Treaty. In 
relation to the powers of the Parliament, the institutional balance describes the powers of the 
Parliament, which derive from the Treaty and the democratic principle. Even when the powers of the 
Council or the Commission are under consideration, the Court of Justice takes into account the 
provisions of the Treaty and gives their interpretation. The notion of the institutional balance implies an 
obligation of protection of the scope of competence of each of the bodies. It is not an ancillary means 
for the interpretation. It is the manifestation of the obligation, that each of the bodies should operate 
within the limits of its competence, granted by the Treaty. This is a principle, which derives from Article 
7 (ex Article 4) of the EC Treaty and which is designated by the European Court of Justice as the 
principle of institutional balance. Hence, it really reflects the interrelations between the bodies for a 
specific moment. If the institutional balance is considered in connection with the democratic principle, 
it is an obligation to protect the powers deriving form this principle. By means of the notion of the 
institutional balance the powers are described in such a way which does not allow for their 
interpretation other than given by the Treaty. The European Court of Justice has interpreted the Treaty 
in its judgement on Köster case. If the consequence to establish the actual balance of the bodies on 
the basis because of a certain political objectives was not desirable, the obtained consequence – 
admission of the procedures of the commissions – was fully compatible with the concept and purpose 
of transfer of competencies, provided for by the Treaty (Article 211 – ex Article 155 of the EC Treaty).  
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3. Institutional Balance as the Manifestation of the Principle of Distribution of Powers on 
the Community level  

 

As far as the European Court of Justice makes general use of the notion of institutional balance and 
not of the distribution of power, the issue should be considered whether the principle of institutional 
balance has the same bearing as the principle of distribution of powers in the state law.  
 
3.1. Distribution of Power in the State Law 
 
The "traditional" concept of the distribution of power aims at restriction of the existing unified state 
power by means of the system of delimitation, distribution and control in favour of individuals. 
Nowadays the people and not the monarch is the sovereign. Legislation and the enforcement of the 
law should be separated from each other in order not give the possibility to the legislative institutions 
to exercise their interests without control.199 This should, at a possible extent, secure the respect of the 
law. Moreover, the effective distribution of work in the state should be attained through the distribution 
of the power, which shall be carried out by means of conferring certain functions upon the bodies, 
which have been established and be useful at this end.200 The scale of the distribution of power is a 
concrete structure of the Constitution, which is able to define the total content of this principle only by 
means of various specific provisions. The subject of the distribution is the order of co-operation of 
people, which defines each of the branches of the powers by means of the bearers of the functions, 
defines and limits their competence, regulates their co-operation and thus secures the integrity of the 
state power.201 The parallel nature of specific functions and limitation does not mechanically mean the 
non-availability of the distribution of power.202 According to the principle of the fair distribution of 
functions, the state tasks and decisions should be fulfilled and adopted by the bodies, which, 
according to their internal framework, composition, working and decision-making procedures are 
legitimised and entitled to fulfil this relevant task. Thus, the model of distribution of power is not 
directed only towards the delimitation of functions and the bodies, but towards their interconnection, 
interrelation and control as well. The concept of the legislative power implies in itself, that it governs 
the other two branches and imposes obligations. In its narrow meaning the distribution of power could 
be understood as the distribution of (state) power among various (state) bodies. Such a distribution of 
power requires the order of competencies, established and protected by law.203 Hence, the principle of 
distribution of power means the definition of the distribution of functions and conferring of these 
functions upon particular bodies.  
 
Classical theories of democracy grant the parliaments with the legislative power together with 
controlling functions. Though, as a general rule, the executive power participates in the legislative 
process at the preparatory level, it is mainly subjected to justice and law of the supreme legislative 
body.204 
 
The state reality, including that of the Member States of the European Community, does not go in the 
classic scheme of power distribution.205 Officially, the control is exercised by the opposition and within 
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the governing power – the parliamentary majority supporting the government. It should be mentioned 
that there is the tendency of transferring many of the powers of the parliament to the executive branch. 
In a parliamentary republic the government and the parliamentary majority make a unity, thus, the 
distribution of power – excluding some rare cases, when the parliamentary majority is in opposition to 
the government or when two thirds of votes are necessary for the adoption of the judgement, what is 
opposed by the parliamentary minority – for the time present, is the principle of distribution not of the 
pure political power, but of the competencies as well.206 Distribution of political power is assumed by 
the principle of a federal system, which vertically distributes the competencies between the central 
power and the Member States and horizontally delegates the federal body with controlling and limiting 
functions in regard with the subjects of the federation. The third branch of the power secures 
protection of this legal order.  
 
3.2. Institutional Balance as the Instrument of Protection of the Distribution of Powers 

within the Community 
 
At the very beginning, the policy of the European Community was oriented on the liberalisation, 
harmonisation, co-ordination and integration of the economics of the Member States. Granting each of 
the body of the Community with the competencies is the manifestation of the complicated system of 
distribution of power. The fact that even nowadays it takes the factor of each of the Member State into 
account plays an important part within the framework of the Community. Relevantly, there exists the 
institutionalised impact of the Member States upon the elaboration and follow up of the policy.207 
National interests are actualised by the representatives of Member States and thus they dominate in 
the Council of the Community. The impact of the "representatives of the peoples of the States, brought 
together in the Community" (Article 189 – ex Article 137 of the EC Treaty) has been increased 
gradually through the reinforcement of the Parliament. The European Communities are developing in 
a permanent integration process. On the grounds of powers conferred on separate bodies, the 
Community still managed to maintain the institutional structure, establishing the specific balance of 
power for the interrelation between the bodies. Only the judiciary is considerably delimited from the 
other branches of the power. In its conclusion (1/91)208 the European Court of Justice has highlighted 
the necessity of independence of judges. Despite the fact, that there exists no explicit distribution of 
powers in any other respect, the institutional framework of the Community is de facto a system of inter-
restrictions, which has the same impact as the principle of distribution of the power.  
 
Ipsen sees the warranty of distribution of the power in limited conferring of the competencies to the 
bodies of the Community, deriving from Article 7 (ex Article 4) and the rule-of-law state as a 
"structural" principle.209 According to Ipsen, a review of various provisions of the organisational law of 
the Community, conferring powers for action, types of actions and decision-making procedures of the 
bodies of the Community give the possibility of establishing a system of legal functions of the 
Community. Within the Community legislation the principle of distribution is modified in comparison 
with the state law and acquires the adequate to the integration bearing.210  
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Though the Community itself can establish the scale of power distribution, it is not necessary to 
transplant it into the Community law with the state legal definition, as far as the distribution of power 
does not require a particular state system.211 It is more an example of how to divide and, as a result, 
how to limit the power in the rule-of-law state. Although, at the same time, the execution of the power 
should be efficient and imply a high level of responsibility.212 Distribution of power is the mechanism, 
which confers an additional legitimisation to a certain organisation. Power should be based upon the 
"check and balances" system. Despite the fact that there is no obligation of the Community under the 
Treaty requiring the organisation of power with due consideration of the principle of the distribution of 
power from it, the European Parliament, Council, Commission and the European Court of Justice are 
in the institutional balance in relation with one another, as provided by the Treaty. According to Ipsen, 
the principle of distribution of power operates in the "Constitution" of the Community as "horizontal 
distribution through inter- and judicial control, restricting functions".213 This could as well be designated 
as the distribution of power, inasmuch as the theory of Montesquieu does not require the existence of 
either the state or government or justice.214 The European Court of Justice underlines the compliance 
with the principle of the institutional balance, provided for by the Treaty.  
 
4. Conclusion  
 
The distribution of power, the EC Treaty is based upon, only requires its exercising in such a way as it 
was embodied in the text of the Treaty by the Member States. The constitutional system established 
the competence of each of the bodies and thus the desirable distribution of power. The “Constitution of 
the Community” as well establishes the competence of each of the bodies and thus the institutional 
balance. Difference in relation with the state-legal Constitution is that the latter regulates the powers of 
the bodies in a more detailed manner, than that of the Community law. This fact is the result of the 
consideration of the dynamic nature of the Treaty, in accordance with which the competencies could 
be enlarged together with the development of the integration. The European Court of Justice, more 
than national constitutional courts, secures not only the protection of the powers, but is partially 
engaged in their elaboration as well. This is provided by Article 220 (ex Article 164) of the EC Treaty 
as well, which imposes the obligation of compliance with the law in the application and interpretation of 
the Treaty upon the Court of Justice. For the time present the Treaty is not a closed system yet. The 
existence of such a system could not be proved even by means of the principle of the institutional 
balance. The institutional balance, as one of the basic principles of the European Community, derives 
form the obligation, embodied in Article 7 (ex Article 4) of the EC Treaty, that every body of the 
Community takes equal part in the solution of the Community problems, though every body operates 
within the limits of its competence, conferred on it by the Treaty. The principle of institutional balance 
expresses the obligation of maintenance of the distribution of power, provided for by the Treaty. As the 
principle of distribution of power would not be able to say a final word in regard with the powers of the 
bodies without a concrete definition in the Constitution, the institutional balance as well would not be 
able to define in the Community legislation the powers, conferred on the bodies by the Treaty, without 
their interpretation.  
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On a primary level, the title of this essay is contradictory. But this may help, for instance, to come to 
grips with European integration, which seems to be contradictory as well. The following proceeds from 
the observation that in Europe, growing emphasis on human rights co-exists with restrictive policies in 
the areas covered by human rights  (e. g. asylum, police, criminal trials).215 I wish to show that this 
contradiction is only apparent, that it conceals an inherent logic linked to the functions of law in our 
society, functions, which are basically carried out by the abstract character of law. 
 
In a first part, it shall be analysed to what extent human rights and the capitalist state are necessary to 
each other. On this basis, a second part will study the impact of human rights on social movements. 
The last, conclusive part will show us then that a strategic approach of human rights requires the 
linkage of legal action and social mobilisation. 
 
I. THE MUTUAL CONDITIONING OF HUMAN RIGHTS AND THE CAPITALIST STATE  
 
Human rights are related to a particular social formation. In a first section, we shall see that the liberal 
economy is legally organised. Secondly and on the political level, citizenship as the condensation of 
human rights helps to materialise the state in people. Inversely and that will be a third section -, 
human rights also require the state. Fourthly, law (including human rights) allows the "objectivisation" 
of power, that means rationalised domination. 
 
Thus we may realise that human rights already contain their variable and limited validity, explaining 
the apparent contradiction between their' proclamation and their application. 
 
1. The legal character of the liberal economy 
 
It is law, which by its abstract character organises the different aspects and movements of the liberal 
economy.216  How is this possible? The etymology of the norm indicates the way: Latin norma means 
"measure". So, law provides general and common standards, applicable to an undetermined number 
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of people, objects and situations which can thus be measured and compared.217 That is why besides 
liberty, the principle of equality is a constituent of capitalism. 
 
The French sociologist Pierre Bourdieu has demonstrated this mechanism for school and educational 
certificates.218 For instance, an employer looking for new personnel may get an idea of a candidate just 
by looking at his or her curriculum vitae. The diplomas therein mentioned refer to an acknowledged 
standard and thus guarantee a certain educational level. This means foreseeability and legal security, 
which are needed, for the exchange of goods, services and labour.219 The reason is that economic 
relations nowadays are very depersonalised and therefore often do not permit the development of 
confidence between economic actors, whilst a lot of money is at stake -namely large investments and 
a great number of goods.220 
 
If the liberal economy necessitates legal security, at the same time it requires a certain flexibility in 
concrete decisions in order to cope with quick technological and social change. In other words, legal 
security has to remain partial, incomplete. Otherwise, capitalist development would quickly be blocked. 
Now it is precisely the abstract character of law which authorises decisional flexibility.221 The basic 
reason is that unlike the image language and law give of themselves, no linguistic construction has a 
fixed, universally valid meaning. Every word can take every meaning.222 If the signification of a word is 
surely circumscribed and indicated by this word (in the formal sense), the position of this 
circumscription as well as the word's meaning in a concrete situation are moving according to the 
cultural context, power relations and many other factors.223 The boundaries of accepted signification of 
a word shift in time and space, and even at a-given moment and place, there is no consensus about 
these boundaries. The linguistic nature of legal texts thus enables their smooth adaptation in and to a 
changing material world. 
 
The economically induced equality also has a role to play in the building of the nation. 
 
2. The constructive impetus of citizenship to materialise the state in people 
 
It is obvious that the "modern" state - as the institutional framework of the processes just analysed - is 
legally constructed as well.224 But what interests us here is an idea which shall be developed in 
several steps: the supreme condensation of human rights in citizenship procures the state its human 
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basis, the nation.225 The state is in fact constituted not only by and on a territory with a precise 
boundary226, but also through a clearly defined population. 
 
As well as each of the human rights, citizenship implies the equality of those considered citizens. Yet, 
equality only makes sense in distinction from something or someone "outside". It might sound 
provocative, but equality only exists by reference to inequality. If all educational diplomas were equal, 
this equality would be useless and quickly forgotten. That reveals a fundamental limitation of the 
scope of human rights: they plainly exist only within national (or other) boundaries;227 the equality of all 
human beings is to a large extent mere rhetoric. Thus, citizenship goes along with the exclusion of 
certain people qualified as aliens or foreigners.228 
 
Apart from this inherent reason, the proximity of equality and inequality may also be explained on a 
psychological level. In fact, the human desire for equality seems to exist primarily towards one’s 
neighbours, that is within a social group. Moreover, it is nourished and satisfied by the demarcation 
from and the inequality of the others.229 Citizens even tend to "fetishise"230 their being free and equal 
and to oppose it to all those who are seen as different. This hints to possible links between the claim 
of human rights and ethnocentric, let alone racist attitudes.231 
 
The political impact of citizenship consists of homogenising and distinguishing certain human beings 
who shall constitute the nation.232 What is important is that the homogenisation and the demarcation 
are not only simultaneous, but also in mutual causality: to make some people equal means to neglect 
certain differences amongst them in order to emphasise differences towards other people, and - 
emphasising these differences.233 Seen the other way round, the nation as a distinct entity can only 
exist, if its components and solely these are equal. 
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This double process is achieved by abstract concepts234 like citizenship. It can well be observed in the 
European Community: in order to unite its human basis, the principles of freedom of movement and of 
non-discrimination are progressively extended towards a European citizenship. It shall be granted to 
the nationals of the member states and perhaps even to EC residents of countries like Morocco and 
Turkey associated with the Community. This latter, broader vision of European citizenship is pushed, 
against the orientation of most of the member states, by the Court of justice of the EC in 
Luxembourg.235 All other human beings shall be excluded from European citizenship. This means 
basically that they have no right of access, of immigration to the EC territory236 and that once inside, 
they are not necessarily entitled to equal treatment237. By the way, the idea -advanced in Germany - of 
"open frontiers" for refugees and immigrants therefore implies the abolition of these frontiers and the 
nation-states behind, and it probably also implies the disappearance of law. 
 
An opposite example is given by the disintegration of Yugoslavia and the Soviet Union. In order to 
create new (but also old) nation-states with the corresponding national identity, Croats in Serbia, 
Russians in Lithuania and many more lose their citizenship. 
 
We have seen that human rights help to create the nation-state. In return, they also need it to be 
realised. 
 
3. The reference of human rights to the state 
 
Human rights appeal to the liberal state in the sense that they require the existence of a judicial 
institution, independent of other state organs and empowered to impose the respect of human rights. 
More generally speaking, one should be conscious that there are no human rights without the state. 
This dependence may imply variable restrictions to the efficiency of human rights, according to the 
institutional structure of the state concerned.238  Moreover, the state indirectly tends to claim the 
"productivity", the usefulness of human rights239. 
 
The reference to an independent judiciary is important, because the example of the USA and the 
ongoing integration of Europe indicate that jurisprudence is the main impulse to territorial unification in 
industrial society.240 The case-by-case proceeding of courts seems to be more appropriate to bring 
together geographical entities than political decisions. The reason probably is that courts usually deal 
with marginal problems of little global impact241 (we shall come back to this phenomenon when looking 
at the atomising effects of law).  Cases in court being therefore less politicised, even a basic ruling 
provokes less resistance than an equivalent political decision. 
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Now, this mechanism is most operative when human rights are at stake. More than other legal 
provisions human rights concern and mobilise individuals in the fundamental aspects of their 
existence. By dealing with human rights, a court makes itself attractive to citizens. In return, these 
citizens become allies of the court in its endeavour to impose geographical unification on the regional 
entities.242 
 
The Court of justice has learned this in the 1960s. It first maintained that it was not entrusted with 
ensuring observance of the Member States' constitutional rules by the Community.243 This decision 
allowed or pushed some Member States' courts to hinder European integration by reference to 
fundamental rights protected on the national level.244 Therefore, the Court of Justice later on 
developed an ever-extended catalogue of fundamental rights to be protected or taken into 
consideration on the Community level245. 
 
But human rights not only refer 10 the state, they also empower it to exert domination. 
 
4. Law as objectivised domination  
 
I have already indicated the decisional flexibility possible on behalf of legal abstraction. With respect to 
human rights, we may reformulate that their abstract character conceals their concrete applications 
and implications which may differ from what seems to be proclaimed or even from what was 
intended.246 This veiling partly derives from the solemn and moralising nature of principles and ideals 
like human rights247 (cf. Karl Kraus: "Evil never prospers as well as when preceded by an ideal"; Alcott: 
"Ideals are our good consciences"). Human rights present themselves as more than they are, since 
they do not designate the bearer and the contents of duties corresponding to these “rights”.248 
Evacuating the means to attain them, their objectives are valorised in a purely moral sense.249 
 
In fact, and in contrast to the appearance, law is not created by acts and statutes, but starts with 
conflict.250 It only becomes real and effective by individual decisions, that is in a concrete and 
progressive way.251 Law exists in and by its application.252 That is why human-rights-texts and their 
concrete applications are two incomparable levels, which necessarily differ from each other. The 
contradiction between them is only apparent. Thus, human rights themselves already contain their 
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limited - though variable validity. This is also because of their articulation on state basis (see above 
section 3). 
 
In consequence, law  - including human rights  - means the "objectivisation"253 or the rationalisation of 
power, domination and control.254 Instead of personal rule, people are governed by institutions 
applying abstract principles, which have been generally accepted. The decisions concerning individual 
cases are taken and justified in such a way that they result from these principles, even if a critical 
observer might detect a so-called contradiction. Social control is hence decentralised in space, 
amongst people and organisations and also stretched in time. 
 
But law is not just a means of domination, it also procures an individualistic security. 
 
 
II.  HUMAN RIGHTS: RELATIVE SECURITY IN AN INDIVIDUAL WORLD THEREBY REINFORCED  
 
 
Law signifies that the results of political struggle are preserved for a certain time (1). However, these 
guarantees follow from and in return support overall competition (2). 
 
1. Generalising political conquests 
 
Human rights can be seen as the formalised outcome of political struggles in which those claiming 
personal freedom and protection against arbitrary authorities were victorious. By transforming their 
conquests into a text, they prolong them into - and preserve them for - the future. To a certain extent, 
human rights avoid the need for their beneficiaries to have to contend again.255 They create some of 
the legal security and predictability I already mentioned above. Thus is important for isolated 
individuals256 and, generally speaking, in any unfavourable circumstance, e. g. after a shift of power 
subsequent to the political conquest. It therefore lies in the interest of social movements to formulate 
their demands also in legal terms and to defend recognised rights against attacks. However, this has 
to be realistic; a "right to work" for instance does not seem to be useful under market conditions257. 
 
2. Human rights as a result and a support of an atomised society and generalised 

competition 
 
However, the close relationship of human rights and liberal economy should not be neglected. The 
free and equal person is the necessary form of market exchange.258 Human rights are therefore 
essentially individual. Even in their collective form, they suppose a state of competition. The rights of 
indigenous peoples, for instance, only make sense as opposed to other peoples.  Furthermore, 
collective beneficiaries need legal personality (otherwise, "group rights" can hardly be distinguished 
from individual rights259) and therefore a representative to assert a claim, and the mechanisms of 
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representation contribute to an individualistic perception and increased social control.260 Human rights 
thus contribute to atomise mankind.261 
 
The atomisation is not just due to more or less individual rights, but also to legal action. As the 
German sociologist of law Niklas Luhmann has shown in a somewhat cynical way, legal disputes and 
especially court procedures oblige the parties to role-taking and entangle them in their own claims and 
arguments; these become always more specific and less mobilising for social movements, as the 
procedure advances.262 Law operates like a funnel263: once inside, you can't get out any more, and 
only natural or legal persons and their very specific claims may "pass the hole". In law, social 
movements only exist as reduced to an organisational structure, losing their character as 
movements.264 One may add that the reasons for the funnel effect also lie in different time structures of 
the legal system, a particular claimant and a social movement.265 
 
The entanglement is all the more effective, as legal action requires wide knowledge and experience, 
which usually can only be procured by specialists, in particular lawyers. Moreover, the technical 
requirements easily produce bureaucratic and legalist tendencies. The acceptance of judicial 
procedures and their outcome also results from the unity of the legal system: since it forms a whole 
(though not free of contradictions), victories in court legitimise the defeats.266 
 
In the face of these somewhat contradictory effects of law and human rights, a third and conclusive 
part poses the question of how a long-range approach of law and legal action may look. 
 
III. A STRATEGIC APPROACH REQUIRING THE LINKAGE OF LEGAL ACTION AND SOCIAL MOBILISATION  
 
Being necessarily more or less individualistic and atomising, legal action on its own can hardly be 
strategic, far-sighted. An individual claimant is rarely capable of pursuing an ambition, which goes 
beyond his or her own immediate interests. Only a collective, social movement will be able to adopt 
and to maintain such a long-range perspective (It has to be added, however, that a social movement is 
more than a gathering of human rights-activists.) Dealing with human rights, such a movement may 
succeed in reducing their individualistic and idealising effects. Engaging a legal action, it may manage 
to limit its atomising consequences. Associated to a collective interest, legal reflection and action may 
avoid or abandon illusions about human rights while recognising their economic and political functions. 
Then, their real but limited aptitude to serve that interest can be fully taken advantage of. 
 
The strategic approach endeavours to circumscribe the empire of law and human rights, to submit 
them to collective control. An example comes from Dutch and Belgian trade unions. In order to avoid a 
legalist attitude towards jurisprudence, they used to pay no attention to individual, "intra partes" court 
decisions negative to them, beyond the cases judged. Thus, they were denying these judgements any 
general, "erga omnes" effect. Trade unions1 adversaries and jurisdiction could of course renew these 
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rulings in other cases. But they had to be careful about the number of procedures in order not to strain 
the legitimacy of the judiciary.267 
 
To resume, a strategic approach of law and of human rights in particular necessitates a social 
mobilisation. 
 
Vice versa, social movements will only become influential if it is advantageous for the individuals 
composing them and who pursue their personal interests and rights.268 As shown before, the 
individuals seek the protection of and by the law. Movements engaged in an area covered by human 
rights therefore have to formulate their demands and projects also in terms of human rights. In more 
surprising words, a collective, anti.-individualistic approach will have to use legal, individualistic forms, 
too. Consequently, if social mobilisation is necessary for legal action, the reverse is true as well.269 
 
In perspective then, the recourse to human rights may help to make them less necessary. I have not 
said that coping with this paradox would be easy. 
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LALI PAPIASHVILI* 

 
THE EUROPEAN COURT OF HUMAN RIGHTS** 

 
 
Upon becoming member of the Council of Europe in 1999 and with ratification of the European 
Convention for the Protection of Human Rights and Fundamental Freedoms, Georgia committed itself 
to the recognition and the supremacy of law, democracy and the steadfast protection of human rights.  
 
The European Convention for the Protection of Human Rights and Fundamental Freedoms, signed in 
Rome on 4th of November 1950, came into force on 3rd of September 1953, after ratification by Great 
Britain, Denmark, Ireland, the Federal Republic of Germany, Luxembourg, Norway, Sweden and 
Iceland.270 For the first time in the history of mankind, with a view to the collective enforcement of 
rights stated by the Universal Declaration of Human Rights‚ the Convention set up the International 
Court for the Protection of Human Rights, and an international claim procedure. The provisions and 
principles set forth in the Convention considerably restrict state jurisdiction and serve as a basis for 
the building of civil society. The controlling instruments within its system are an important and efficient 
guarantee for the protection of human rights and freedoms.  As noted by K. Vasak "… the Convention 
is valued for its instruments and not for the rights, protected by it. It is for the first time in the history of 
mankind, that an international instrument is available, which operates beyond the state and represents 
the values of the whole mankind".271 The most sophisticated and efficient agreement272 of the World in 
the field of protection of human rights acquired the statute of European Constitutional Law for the 
entire continent.273 
 
The primary merit of the system established by the Convention is its permanent development. The 
system, elaborated half a century ago, is still of the widest jurisdiction and competence, and remains 
the most developed and efficient system of three regional systems.  
 
The growth in jurisdiction the complexity and number of cases under consideration by the European 
Court, and the increasing participation of Central and Eastern European countries in the institutions of 
European Council as well as the popularity of the system, set up by the Convention have all led to a 
crisis in the system. Long delays in the settlement of cases coming under examination, and a 
considerable decrease in the efficiency and productivity of the activities of the Commission. 
Compliance with the requirement of "reasonable time limits", provided for by Article 5.3 of the 
Convention, had become impossible even for the supervising bodies and the period between lodging 
an application and the final judgement usually lasted from 5-8 years, preceded by lengthy procedures 
in national courts. A reason for that was that the number of applications, registered by the Commission 
increased from 404 in 1981 to 2,037 in 1993. In 1994, 2,672 cases were referred to the Commission 
for trial by 1995 more than 1,487 had not been examined by the Commission.  
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Is was found that the system, as it was set up by the European Convention half a century ago did not 
any longer meet the demands of the modern world and nor did reflect the growth of public activity in 
building up the rule of law and necessary improvements in the level of legal education of the 
population. When the European Court of Human Rights was established the Member States to the 
Convention were not ready to give up their sovereignty rights and to transfer the protection of human 
rights from national, domestic regulation to a higher level and to grant individuals the right of direct 
appeal to the Court. As a consequence and especially as a result of concern for the protection of 
human rights and the development of civil society Member States waived their special competence in 
the examination of cases of violation of human rights and accepted the responsibility for compliance 
with any decision rendered against them by the Strasbourg Court. To this end on 11th of May 1994 the 
additional XI Protocol of the European Convention was adopted and as a consequence on 1st of 
November 1998 the first permanent professional European Court of Human Rights was put into 
operation. The Protocol totally changed the controlling instruments, provided for by the Convention 
and provided for the following improvements: 
 
1. The first permanent professional European Court of Human Rights was established. The 

institution of the Commission, the membership of which did not require any law education was 
cancelled and its rights were transferred to the Chamber, consisting of seven judges.  

2. The new Court was granted the rights of the Commission, the Court and the Committee of 
Ministers.  

3. Citizens were granted with the right of direct appeal to the Court, thus securing a close link 
between the people and the Court.  

4. The competence of the Committee of Ministers was restricted – the right of determination of the 
admissibility of applications, as well as the right of examination of cases on merit and the 
application of relevant measures has been granted exclusively to the Court, while the competence 
of the Committee of Ministers was limited to the supervision over the enforcement of Court 
judgements.  

5. The significance of applications by individuals has been increased as their examination became 
mandatory. Member states to the Convention decided not to apply other agreements, conventions 
and declarations that were made and enacted between them in order to settle disputes related to 
the application of the Convention.  

6. The Secretariat of the former Commission was replaced by a Court Registry.  
7. The legal status of judges has been considerably changed. It was established, that judges would 

be elected for a period of six years, with a maximum term of office.   
8. The number of judges was determined in accordance with the number of Member states to the 

Convention and not those of the European Council.  
9. Article 3.2 authorised the President to invite parties and individuals not only for submission of 

written explanations, but also for participation in sessions.  
10. A Chamber of seven judges and the members of the Court were authorised to participate in the 

activities of several Chambers simultaneously, in order to promote the efficient examination of 
cases and the reduction of time for examination.  

11. The new version of the Convention revoked the holding of closed sessions of the Commission and 
the Committee of Ministers. 

12. The activities of the new Court are based on the principle of publicity, in accordance with which, 
any person shall be entitled to attend Court sessions and get acquainted with the documents, 
deposited with the registrar, except for cases, which the Court considers expedient to examine in 
closed session or to preserve the confidentiality of submitted documents. 

13. The new form of the Convention became more transparent and accessible to the public. 
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Moreover, 1) The Court activities will considerably be dependant upon the Committees sitting in five 
judges, who are designated to elaborate the criteria for selection of cases of special importance for 
referral to the Grand Chamber in compliance with Article 43 of the Convention; 2) Article 35.4 enables 
the Court to review the admissibility of an application at any stage of the proceedings and not to 
require a two-thirds majority as provided for by the old version of the Convention.  
 
The European Court for the Protection of Human Rights, provided for by XI Protocol is a supra-state 
body, the establishment of which required from its Member States the waiver of absolute state 
sovereignty.  
 
Finally, it should be noted that the efficiency of Court activities depends to a certain extent upon the 
qualification of its personnel, the application of working methods of the old Court and procedural know-
how in the operation of the new institution, which makes up aquis conventionnel together with the case 
law of the Court.  
 
I. European Court of Human Rights 
 
The European Convention provides for the European Court of Human Rights as the warrant for the 
protection of the rights of individuals and Member States. Being effected after the acknowledgement of 
its mandatory jurisdiction by eight Member States on 21st of January 1959, the Court has acquired 
such a steady position in the field of protection of human rights that, in certain cases, it is referred to 
as the Constitutional Court of Europe.274 For the time being, its jurisdiction is widely acknowledged not 
only by the member states to the Convention, but by those of the Council of Europe as well.  
 
The Contracting Parties have repeatedly noted that the supervising instrument provided for by the 
Convention, is not only the effective means for restitution of violated rights, but the most significant 
source and instrument for the improvement of legislation.  
 
In accordance with the Convention, the jurisdiction of the Court extends to all inter-state and individual 
applications concerning the interpretation and application of the Convention and the protocols thereto. 
The Court may, at the request of the Committee of Ministers, give advisory opinions on legal questions 
concerning the explanation of the Convention and the protocols thereto. Opinions in respect of any 
question related to the content or the purpose of the rights and freedoms defined in the Convention 
and the protocols thereto, are exempt and fall within the competence of the Court and the Committee 
of Ministers.  
 
The main task of any court is the interpretation of the law in force and the execution of the judicatory 
activities within its scope of competence. For this reason, and despite the raison d'etre of court 
activities – to determine the scope of rights, defined by the Convention and protocols thereto, it would 
not be right, to consider this the only purpose of the Court. The efficiency of international Court 
activities, first of all, depends upon the extent of changes, made to the laws of the defendant States in 
accordance with the Court judgements. The purpose of the instrument, provided for by the 
Convention, is to exercise a positive impact upon the protection of human rights of persons, subject to 
the jurisdiction of the Member states to the Convention through case examination.  
 
From the date of its establishment the Court has examined hundreds of cases of wide coverage, 
including disputes, arising in regard to: 
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• rights of arrested persons; 
• right of application to the Court in regard to civil and criminal cases; 

• duration of Court proceedings; 

• social security issues; 
• immigration, deportation and extradition; 

• right of opinion, etc.  
 
The XI Protocol has considerably changed the structure of the Court. Together with the abolition of the 
former institute of commission, the following were created within the framework of the Court: the 
Registrar, Legal Secretariats, Sections, Committees, Chambers and the Grand Chamber.  
 
The seat of the European Court of Human Rights is at Strasbourg. The Court, if it considers it 
expedient, can perform its functions elsewhere in the territories of the Member States. The Court may 
decide, at any stage of the examination of an application that it is necessary that an investigation or 
any other function be carried out by one or more of its members on the territories of other states. 
 
In accordance with Article 25.1 of the Rules of Court, four Sections of the Court are set up for a period 
of three years, following geographical and gender principles, with due consideration to the peculiarities 
of different legal systems among the Contracting Parties. Each Section is presided by a Chairman, 
who is supported and substituted in case of illness by the Vice-Chairman. The Chairmen of two 
Sections are at the same time Deputy Presidents of the Court.  
 
COMMITTEE – The Chambers set up the committees that belong to the same Section and are 
composed of three members for a fixed period of time. They have decisive importance for the activities 
of the new Court. These Committees decide upon the admissibility of individual applications. 
 
In accordance with the Rules of Court, the Presidents of the Court and the Sections decide upon the 
number of Committees.  
 
A Committee is constituted for a period of 12 months by rotating among the judge members of each 
Section. At the same time the judges of the Sections, who are not the members of a Committee, may 
be called upon to take the place of members who are absent. Each Committee is chaired by the 
judge-member of the committee having precedence among the other members of the Committee 
according to a ranking principle. 
 
The Committee is authorised: 
 
1. By unanimous vote, to declare inadmissible or strike out of its list of cases an individual application 

submitted by any person, non-governmental organisation and group of physical persons.  
2. To admit the submitted application and refer it, together with its conclusions, to the Court for 

examination on the merits of the case.                                                                                    
 
A decision of the Committee in regard to the inadmissibility of an application shall be final, provided 
such decision could be taken without further examination in compliance with the Convention and the 
Rules of Court, i.e., provided that the respect of the human rights, defined by the Convention and the 
protocols thereto do not require further examination of an application.  
 
CHAMBER – A Chamber, sitting in seven judges is set up with the Section on the basis of rotation 
(substitution from among the judge-members of the Chambers). Ex officio members of the Chambers 
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and the Grand Chamber are: the President of the Chamber and; the representative of the State 
participant of the case examination, or if there is none or, if he is absent, a person of its choice sits in 
the capacity of a judge.  
 
The Chamber in each case includes the President of the Section and the judge, or representative of 
the Contracting Party concerned. If the latter judge is not a member of the Section, to which an 
application has been assigned, he or she shall sit as an ex officio member of the Chamber. The other 
members of the Chamber shall be designated by the President of the Section in rotation from among 
the members of the relevant Section. The other judges that are Section members sit as substitute 
judges.  
 
The Chamber is authorised to: 
 
1. Decide on merits of individual applications admitted by the Committee and to decide upon the 

application of relevant measures. 
2. Decide on admissibility of inter-State cases, admission for examination and application of relevant 

measures.  
 
Acts adopted by the Chamber in regard to the examination of a case shall be final only if: 
 
1. The Parties to the case waive the referral of the case to the Grand Chamber; 
2. Parties have not applied for referral of the case to the Grand Chamber within three months after 

judgement by the Chamber; 
3. The Panel of the Grand Chamber has not satisfied the application of the Parties on referral of the 

case to the former.  
 
In certain cases the judgements of the Chamber may be contested at the Grand Chamber.  
 
THE GRAND CHAMBER – is the body for contesting judgements rendered by the Chambers or for 
issuing advisory opinions at the request of the Committee of Ministers. 
 
The Grand Chamber is composed of seventeen judges, elected for three years, including the ex officio 
members of the Grand Chamber – the President of the Court, the Vice-President, the Presidents of 
the Sections – three substitute judges and the other judges, members of the Court, elected in 
accordance with the Rules of Court. Namely, according to the Rules of Court, the Plenary Court, on a 
proposal of its President, divides all the judges, members of the court into two groups which alternate 
every nine months. Upon the division of judges into the groups, the principles of geographic and 
gender representation and of different legal systems balancing shall be taken into consideration. The 
judges remain members of the Grand Chamber until the proceedings have been completed, even after 
their terms of office as judges have been expired.  
 
If there are not enough substitute judges, judges shall be elected by simple majority of votes amongst 
the members of the other Sections.  
 
The composition of the Grand Chamber shall be changed in the event of referral of the case to the 
latter by the Parties, when all the members of the Chamber, which rendered the judgement in regard 
with the case are prevented to take part in its session, except for the President of the relevant 
Chamber and the judge, elected in respect of the defendant State. Through participation in the 
sessions of the Grand Chamber, the Presidents of the Court and the Chambers commit themselves to 
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securing the consistency and integrity of the case law, while the judge-representative of the defendant 
State – to the explanation to the members of the Grand Chamber the peculiarities of the legal system 
of the relevant State and legal instruments, regulating the case under examination through the 
submission of exhaustive information.  
 
The Grand Chamber is authorised to consider: 
 
1. Inter-State cases and individual applications, upon referral to the Grand Chamber by the Parties or 

upon the relinquishment of the jurisdiction by the Chamber in favour of the Grand Chamber; 
2. Requests of the Committee for advisory opinions. 
 
PANEL OF THE GRAND CHAMBER – is composed of five judges, members of the Grand Chamber, 
including the President of the Court, Presidents of the Sections or if they are prevented from sitting, 
the Vice- Presidents and one further judge, member of the Court. 
 
Within the period of three months from the date of rendering a judgement of the Chamber, any party to 
the case may, in urgent cases, request that the case be referred to the Panel of the Grand Chamber, 
sitting in five members. 
 
In accordance with Article 43.2 of the Convention, the Panel shall accept a request if the case raises a 
serious question affecting the interpretation or application of the Convention or protocols thereto, or is 
a "serious issue of general importance".  
 
Decisions of the Grand Chamber are final and are not the subject of appeal.  
 
PLENARY COURT – Supreme body of the Court is the Plenary Court, which is composed of the 
President of the Court and of all the judges. 
 
The Plenary Court: 
 
- elects the President of the Court and two Vice-Presidents for a period of three years;  
- sets up the Committees, constituted for a fixed period of time; 
- elects the Presidents of the Chambers; 
- elects the Presidents of the four Sections of the Court, provided the terms of office of the 

President of the Sections should not exceed their terms of office in the capacity of judges. Each 
Section elects the Vice-President for a period of three years, which substitutes the President in 
case of the inability of the latter to perform his/her duties. Election is by secret ballot where the 
sitting judges take part. If none of the candidates receives an absolute majority of votes, repeated 
elections are held between those two judges who have received the most  votes. In case of equal 
amount of votes, the preference is given to the judge of higher rank. Presidents and Vice-
Presidents remain in the office until the election of their successors.  

- adopts the rules of the Court; 
- elects the Registrar and two Deputy Registrars.  
 
The Plenary Court decides organisational issues and does not consider applications.  
 
Plenary sessions of the Court are convened at least once a year at the request of the President of the 
Court or of two-thirds of the judges. Plenary session is competent, provided not less than two-thirds of 
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the total number of the judges of the Court are present. If there is no quorum, the President of the 
Court adjourns the sitting.   
  
II. LEGAL STATUS OF JUDGES 
 
Judges of the European Court of Human Rights elect the Parliamentary Assembly with respect to 
each High Contracting Party by a majority of votes cast from a list of three candidates nominated by 
the High Contracting Parties.  
 
In accordance with Article 21, judges must be of high moral character and possess the qualifications 
required for appointment to high judicial office or as high qualified lawyers. During their term of office 
the judges are prohibited to engage in any activity which is incompatible with their independence, 
impartiality or with the demands of a full-time office.  
 
The Convention and the Rules of the Court provide for the warranties of the independence and 
impartiality of the judges. To this end Article 28.2 of the Rules of the Court, prohibits a judge from 
taking part in the consideration of any case in which he/she has a personal interest or has previously 
acted either as the agent, advocate or adviser of a party or of a person having an interest in the case, 
or as a member of a tribunal or commission of inquiry, or in any other capacity. An ad hoc judge is to 
be appointed in cases when a judge-member of a Chamber or a Committee withdraws from the 
examination of the case on the grounds of his/her participation in the examination of the case at a 
national court.  
 
Judges are elected for a period of six years, with the right of re-election.  However, the terms of office 
of one-half of the judges elected at the first election expires at the end of three years. In order to 
ensure that the terms of office of one-half of the judges are renewed every three years, the terms of 
office of some of the judges to be elected may be determined for a period other than six years but not 
more than nine and not less than three years by the decision of the Parliamentary Assembly. 
Moreover, a judge elected to replace a judge whose term of office has not expired holds office for the 
remainder of his predecessor's term.   
 
The Convention provides for the following grounds for dismissal of the judges: 
 
1. Upon reaching the age of 70; 
2. Replacement of a judge;275 
3. Upon the decision of the majority of two-thirds of the elected judges, that he or she has ceased to 

fulfil the relevant requirements.  
 
During the exercise of their functions judges are to be independent and sit in the Court in their own 
capacity not in the capacity of the States delegating them.  
 
In accordance with Article 51 the judges are entitled, during the exercise of their functions, to the 
privileges and immunities provided for in Article 40 of the Statute of the Council of Europe and in the 
agreements made thereunder. 
 
Namely, in accordance with the Fourth Protocol on the Privileges and Immunities of the Council of 
Europe, judges are inviolable during the execution of their duties and during their business missions. It 
is forbidden to detain or arrest them, to deprive of personal luggage, to institute proceedings in regard 
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to any opinion expressed or act performed in connection with the fulfilment of their duties (Article 2.a.). 
Judges are entitled to the said privileges even after the expiration of their terms of office.  
 
The Fifth Protocol provides for the exemption from levying taxes on the wages of the judges, current 
expenses allocated by the European Community and their pensions.  
 
Decisions on the violation of the rights and freedoms, defined by the Convention and Protocols 
thereto, shall be adopted by judges by simple majority at a closed session. In case of revealing the 
violation of provisions of the Convention or Protocols thereto, the Court is entitled to impose on 
responsible parties the liability of compensating moral and material damages, as well as the expenses 
of the victim.  
 
The Rules of the Court provides for the possibility of expressing a separate opinion by a judge, which 
shall be annexed to the Court judgement. The Court judgement is published officially, it is final and is 
not the subject of appeal.  
 
III. INDIVIDUAL APPLICATIONS  
 
In accordance with Article 34 of the Convention "The Court may receive and consider applications 
from any person, non-governmental organisation or group of individuals claiming to be the victim of a 
violation by one of the High Contracting Parties of the rights set forth in the Convention or the 
Protocols thereto". 
 
This right of individual application provided for by the Convention is applicable to legal relations 
between the State and an individual; the said category of persons are authorised to lodge an 
application only in regard to the violation of their rights by the representatives of authorities and State 
bodies. The Convention does not provide for the possibility of regulation of the relations between 
individuals and for this reason the application in regard to the acts of individuals shall be considered 
as inadmissible on the basis of rationale personale.  
 
It should be noted that the concept of "a person" as it is defined by the Convention differs from that of  
Civil Law; according to Article 14 of the Convention on Prohibition of Discrimination and the judicial 
practice, it means a person of any nationality or citizenship, either of full or under age, sane or insane 
or under arrest, subject to the jurisdiction of member State to the Convention, including illegal 
emigrants at the seaports of the State involved and foreigners at the airports. At the same time the 
responsibilities assumed by a State to secure the protection of rights and freedoms, acknowledged by 
the Convention and protocols thereto and not to hinder the right of an individual to apply to the Court 
shall be applicable not only in regard to any individual under its jurisdiction, but in regard to actions, 
committed by the officials of the State authorities outside the territory of the State as well.  
 
In case of legal incapacitation of an aggrieved person his/her representative exercises the right of 
application to the Court on his/her behalf. In the event of custody and guardianship, the 
representative, as well as the parent, who, during the divorce, was not imposed with the obligation to 
support his/her child, is obliged to produce a document, certifying his/her authority while applying to 
the Court on child's behalf.276  
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The Convention provides for the right of application to the Court by non-governmental organisations 
and groups of persons, including companies, trust organisations, political parties277 and politicians as 
individuals.278 The minority of the shareholders of joint-stock companies is entitled to demand the 
acknowledgement of their damage even in cases, when an administrative act refers to the entire joint-
stock company, provided the national legislation authorises them to appear before the Court on behalf 
of the shareholders.279 
 
“Non-governmental organisations” make up the second category of potential applicants, including 
newspapers, trade unions,280 etc. In accordance with the Convention, a non-governmental 
organisation should be a private and not public-law person, as far as this term does not mean any 
administrative authority or autonomous or partially autonomous state unit.281 At the same time the 
Court decides itself upon the legal status of each of the non-governmental organisations, despite the 
allegation of the State involved with respect to the legal status of a non-governmental organisation.282 
 
The right of individual application grants a non-governmental organisation with the possibility of 
playing an important part in the execution of the same right by other applicants, that may be 
manifested in the preparation of the texts of applications for them and their representation in separate 
cases; they may be questioned in the capacity of a witness or an expert, etc. 
 
The third category of potential claimants is made up of the "group of individuals", which means the 
group made of more than one private person, which claims the violation of the rights under the 
Convention on the basis of one and the same identical fact, e.g. a group of parents, which claims the 
violation of the right of free choice of the form of education of their children, provided for by Article 2 of 
Protocol No. 1 of the Convention.  
 
Due to the prohibition of actio popularis by the Convention "every member of a group of individuals 
shall separately comply with the status of a victim of a violation under Article 34 of the Convention and 
shall sign the application to be lodged before the Court."283 
 
It should be noted that in case of lodging an application in favour of a group of individuals or a non-
governmental organisation, it would be tactically more expedient to execute simultaneously the right of 
lodging an individual application by a private person.  
 
As far as the Convention prohibits actio popularis and requires the applicant to be a direct or indirect 
victim of violation of rights and freedoms under the Convention, committed by a State, it would be 
more expedient to use simultaneously the rights of individual application of private persons, groups of 
individuals and a non-governmental organisation, as it was the case with Sunday Times,284 when the 
Committee was applied to by the company itself (Times Newspaper Ltd.), as well as the editor of the 
newspaper and the group of journalists. Despite the fact, that all three of them had sufficient grounds 
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for lodging an individual application,285 the Committee acknowledged only the private person, the 
editor-in-chief to be the victim and only the application lodged by the latter had legal importance.286  
 
The Court has repeatedly indicated in its judgements that a non-governmental organisation may be 
granted with the right of individual application only in case of the violation against the whole 
organisation. At the same time, the Commission has lately changed its approach and allowed a 
Church to act on behalf and in favour of its parish.  
 
Despite the fact that most individual applications lodged before the Court are made by private 
persons, while the proportion of applications by organisations and companies is comparatively small, 
the category of group applications is potentially rather large, comprising trade unions,287 churches,288 
trade associations,289 rehabilitation centres for drug addicts,290 etc.  
 
 
!V. CRITERIA FOR ADMITTANCE OF AN APPLICATION FOR ACTION 
 
Together with granting groups of individuals with the right of application, the Convention sets forth the 
conditions for admission of an application. Non-compliance with any of the following serves as a basis 
for striking out an application: 
 
1. The right of application is conferred upon a victim of violation of rights, provided for by the 

Convention and protocols thereto, committed by the Member State of the Convention; 
2. An application shall be preceded by exhaustion of domestic remedies and possibilities; 
3. An application shall be lodged within 6 months after a final domestic decision; 
4. In order to have an application admitted for examination, here should exist none of the conditions, 

provided for by Article 35 of the Convention can apply.  
 
1. “The victim of a violation by one of the High Contracting Parties of the rights, set forth in the 
Convention and Protocols thereto” 
 
In accordance with Article 34 of the Convention, the right of application to the Court is conferred upon 
an individual claiming to be the victim of a violation by one of the High Contracting Parties of the 
rights, set forth in the Convention and Protocols thereto. This means that the said violation should 
cause personal damage to an applicant. The Convention does not provide for the right of actio 
popularis and prohibits lodging an in abstracto application, related to the violation of the interests of 
other persons through national legislation and judicial practice.291  
 
In respect of the above, it is interesting to note what is the extent of personal damage to be caused 
through the alleged violation in order that an applicant be acknowledged by the Court as a victim. For 
instance, what is the legal status of a person, who is not yet convicted, but may become subject to 
corporal punishment in the nearest future? Could a person who is deprived of the possibility of proving 
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his telephone being bugged by the police, be qualified as a victim? In compliance with Article 34 of the 
Convention the applicants do not have to "prove", but claim their acknowledgement as a victim by the 
Court. Despite this, applicants should convince the Court of the existence of sufficient grounds for 
acknowledgement as a victim. As a rule, an applicant is clearly acknowledged as a victim in certain 
cases, such as: 
  
1. Alan Hammer, who was not permitted to get married while in prison, thus he was conferred upon 

with the status of a victim for the violation of the right, provided for by Article 12 of the Convention.  
2. James Mallone, whose telephone was bugged by Metropolitan Police. He was considered to be 

the victim of possible violation of the rights, conferred upon him by Article 28 of the Convention.  
 
According to Court practice the threat of future damage is sufficient grounds for granting an applicant 
the status of victim in compliance with Article 34 of the Convention. This is true in cases, when no 
court practice or law has been yet applied against the applicant, but there exists the possibility of using 
such by State bodies in future.  
 
Non-application of the law in regard to cases of a certain category does not eliminate the possibility of 
its application in future. The fact that the disputed law has not yet been applied does not exclude the 
coercion of an applicant to live in fear and under stress due to the non-existence of a strict state policy 
of non-application of the said law, which violates the right of an applicant of inviolability of personal life 
due to the realistic character of the danger against them. Similarly, the non-application by the State of 
its legal right of compulsory eviction of a church from the lands owned by the latter or the compulsory 
management of these lands, does not exclude the danger of violation of peaceful exercise of property 
rights.292 
  
In case of an application related to certain aspects of the educational system the Commission has 
admitted the application of parents of children under school age and acknowledged parents as 
possible victims on the grounds, that the practice and legislation in regard to the issue in dispute 
exposed them to danger of inevitable damage in the nearest future.24  
 
Thus, court-practice allows for the granting of status of a victim in cases when, although an individual's 
rights has not been actually violated there has been a real risk of such a violation.  
 
In Campbell and Cosans25, the Court acknowledged school children to be the victims of the violation of 
their rights under Article 3 of the Convention, as far as the practice of application of corporal 
punishment against children at Scottish schools and of flogging at the applicants' schools actually 
endangered their rights, provided for by the Convention. The Court decided that the applicant is 
entitled to claim the acknowledgement of being victim in case of real danger of causing him/her 
damages through particular action.   
 
It should be noted that acknowledgement of an applicant as a victim of violation of his/her rights under 
the Convention and protocols thereto does not mean the establishment of fact of violation of the rights, 
set forth by the Convention or protocols thereto. In the above-mentioned cases, it was noted that 
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despite the acknowledgement of applicants as victims by the Court, the danger of application of 
physical punishment against them does not imply the existence of fact of degrading treatment.26 
 
In accordance with Court practice, the hypothetical violation shall not be considered as a violation of 
the provisions of the Convention, i.e., the allegation of non-compliance of national legislation with the 
provisions of the Convention is not sufficient for the Court to admit an application. An applicant is 
obliged to prove that the law causes damage personally to him/her27 and this damage is more 
substantial than that caused to the other person.28 It should be mentioned that the fact itself that an 
applicant was not caused an essential material damage, does not constitute the grounds for non-
consideration of an application. A person could be considered to be a victim of the violation of the 
Convention, even without suffering material damage.29 
 
Despite the prohibition of actio popularis by the Convention, Court practice has broadened the concept 
of a victim and introduced the institutions of "potential" and "indirect" victims. As mentioned before, the 
category of potential victims includes those persons, whose rights under the Convention are exposed 
to the danger of violation through existing legislative or administrative procedures.  
 
The Violation of the Convention may cause both direct and indirect consequences. The Court practice 
provides for the possibility for an indirect victim to apply to the Court on his/her own behalf in case 
when the direct victim is identified and his/her relation with an applicant is established. According to 
Court practice, indirect victims are persons who have not suffered personally from damage due to the 
violation of the Convention, but 
 
1. are close relatives of a victim;  
2. are in close relations with a direct victim;  
3. are interested in the termination of the violation or will be caused some kind of damage through 

the violation of the rights of a direct victim.  
 
This is most apparent in cases when the violation of the rights caused the death of a direct victim (e.g., 
the Court acknowledged the parents of a person, who died when being arrested, as indirect victims 
and granted them with the right of application on their own behalf).30 
 
As a rule, in order to be acknowledged as an indirect victim, an applicant is required to prove that 
he/she suffered damages through the violation of other person’s rights provided for by the 
Convention.31 The above refers to proceedings initiated by the heirs of a deceased, but in this case 
the acknowledgement of the heirs as victims depends upon the nature of the application. Namely, for 
the purpose of further consideration of the application made on their behalf, the heir should have the 
"sound and sufficient legal interest".32 For instance in case of X. v. France an application regarding the 
duration of an administrative procedure was lodged by an applicant, who became AIDS-infected 
through blood transfusion and died after the admission of the application. The Court satisfied the 
request of his parents on their recognition as indirect victims and continuation of the court 
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proceedings.33 The Court as well granted the status of an indirect victim to the twin brother of the 
person, who, according to the allegation of an applicant, was unlawfully imprisoned, where the latter 
died later.34 It should be noted that according to Court practice, the Court should terminate court 
proceedings if the heirs fail to substantiate the existence of sufficient legal interest.  
 
Thus, the death of an applicant after lodging an application before the court, does not result in 
mechanical striking out from the list of pending cases. If the heirs so wish, they can continue the 
proceedings, provided the particular nature of an application implies the existence of legal interest of 
heirs or an application will be acknowledged as having major public importance.35 
 
Rather often the issue of continuation of proceedings by the heirs shall be decided on the basis of  
whether the heir could be acknowledged as a victim or not.36 
 
2. Requirement of exhaustion of domestic remedies 
 
In accordance with Article 1 of the Convention the High Contracting Parties shall secure to everyone 
within their jurisdiction the rights and freedoms defined in Section 1 of the Convention.  
 
In one of its first judgements the Court has indicated, that the system of protection of human rights, 
provided by the Convention is of subsidiary nature. Namely, in accordance with the Convention, an 
individual acquires the right of application to the European Court of Human Rights after all available 
domestic remedies have been exhausted, i.e., the obligation of protection of human rights is, first of 
all, laid upon the national courts, which are to acknowledge the inviolability and priority of the rights, 
secured by the Convention and protocols thereto. The European Court, through the interpretation and 
application of the provisions of the Convention, is the bulwark for the national courts in their activities 
and the main body supervising the protection of human rights on national level.  
 
The requirement of Article 35 of the Convention regarding the exhaustion of all domestic remedies 
requires from the Member States to the Convention the permanent improvement of their law 
enforcement systems in order to secure their compliance with the internationally recognised rules of 
international law.  
 
The Convention provides for the right of logging an individual application to the Court, in case of 
impossibility of fulfilment of assumed obligations by relevant Member States. Thus, it is impossible to 
claim the violation of the Convention before the exhaustion of all domestic remedies of the Member 
State involved. This general principle of international law enables a member State to repair violated 
rights and freedoms under the Convention first of all at the domestic level through the application of 
domestic remedies.37 
 
Thus, as mentioned before, the submission of an application is admissible only after the exhaustion of 
all domestic remedies. The date of the maturity of the said demand is considered to be the date of 
rendering the judgement on the admissibility of an application and not the date of submitting an 
application to the Court.38 
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Restitution of a right at a domestic level, provided for by the Convention and violated by a national 
authority deprives the victim of the possibility of using protective instruments, provided for by the 
Convention. Consequently the determination of the restitution of the violated right on a domestic level 
is of particular importance.  
 
In accordance with Court practice, the restitution of the violated right on a domestic level implies not 
only the elimination of the violating action, but declaring it as an illegal action and the pre-condition of 
the reparation.39 For instance, an applicant is deprived of the possibility of exercising the right, 
provided for by Article 35 of the Convention in case of commuting a penalty by the national Court on 
the basis of the long duration of Court proceedings, but he/she retains the right to demand the 
restitution of the right conferred in case of commuting a penalty on another bases.40 
 
In accordance with Court practice, the restitution of the rights, provided for by the Convention, on the 
domestic level, should be an adequate measure, equal to the violated right and not necessarily of an 
absolute nature. For instance, in cases when an employee is dismissed on the grounds of his/her 
affiliation to a certain trade union, but is paid compensation, he is deprived of the right provided for by 
Article 35 of the Convention, as far as the compensation is adequate to the violated right.   
 
Due to the variety of remedies of legal regulations provided for by the national legislation, the 
Convention does not require the application of all of them. In accordance with Article 35 an applicant is 
obliged to use the available domestic remedy that is able to repair the violation not only theoretically, 
but practically as well.  
 
With the view of determining the domestic legal regulatory instruments that are effective and 
applicable in each specific case, Court practice has established the following criteria: 
 
1. Efficiency; 
2. Availability; 
3. Reasonability. 
 
Article 13 of the Convention acknowledges the efficiency of a remedy as a universal principle and 
notes that everyone, whose rights and freedoms as set forth in this Convention are violated shall have 
an effective remedy before a national authority notwithstanding that the violation has been committed 
by persons acting in an official capacity.  
 
A remedy is considered to be efficient and its application is mandatory, provided it is able to repair the 
committed violation. Such remedies are for instance the right of application to general and 
constitutional courts, etc.  
 
Due to the low efficiency in the field of protection of human rights, inefficient remedies as a rule are 
those depending upon the discretionary power of public authorities,41 the rights of pardon, excuse, 
application to an ombudsman,42 prosecutor's supervision, state authorities enjoying advisory rights 
that are deprived of the right of suspension of the enforcement of contested court or administrative 
decision, etc. 
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Availability means the right and not a privilege of an applicant to apply the specific remedy, provided 
for by national legislation. According to the Convention, an individual is to use his right of application to 
the courts, granted by law, before applying to the European Court, but he/she is not obliged to apply to 
the bodies of social security etc.43 
 
The European Court shall decide upon the issue of which remedy should be applicable on the grounds 
of the national legislation with due consideration of the content of the case submitted to the national 
court and the availability of a remedy for an applicant. In the case of the existence of several 
remedies, upon the selection of a particular one, an applicant should indicate the reasonable and 
objective circumstances when substantiating his/her choice.  
 
Court practice has bounded the decision upon the efficiency of a remedy with the advice obtained by 
an applicant from his/her attorney. Provision of the Convention on the exhaustion of domestic 
remedies refers only to the efficient and effective ones. In case of doubt in regard to the efficiency of a 
specific remedy, it should be applied on a mandatory basis, even if it turns out to be inefficient in 
future. At the same time and according to court-practice, in cases of explicit inefficiency or failure of a 
specific remedy its further application is not mandatory. 
  
In compliance with court-practice, an applicant may be relieved from the fulfilment of the requirement 
of Article 35, provided he/she manages to prove that an adequate remedy is unavailable and 
inefficient. With the view of confirming the inefficiency of a remedy, it should be indicated that the use 
of certain type of domestic remedy is not followed up by a practical result. This has proved to be in 
many examined cases sufficient to demonstrate the ineffectiveness of the use of a particular remedy.  
 
With due consideration to the particulars of the case, in the event of existence of such circumstances 
as unawareness of an applicant about the availability of a certain remedy, non-availability of free legal 
support, procedural errors or faulty/invalid advice of an attorney, the Court is entitled to relieve an 
applicant from the obligation of applying a domestic remedy.  
 
Upon the non-application of a domestic remedy by an attorney on the basis of its inefficiency, the 
following circumstances should be taken into consideration: 
 
1. The Court should be presented with the opinion of an attorney in regard to the inefficiency of a 

remedy, where the inefficiency of the offered remedy should be substantiated in detail. Every other 
possible remedy and their effectiveness should be indicated.  

2. Circumstances mentioned in the opinion should be formulated in a laconic manner and should not 
refer to the possible consequences for an applicant.  

3. A judge should take into consideration the possibility of transfer of an application to the defendant. 
 
In case of rejection of an application by the Court on the basis of the non-exhaustion of all the 
domestic remedies, the non-exhaustion of the remedies shall constitute a temporary obstacle for the 
examination of an application at Strasbourg institutions. The Court shall re-examine the said 
application after the exhaustion of the remedies indicated by the Court. 
 
Upon submitting an application to the Court, an applicant should indicate all the remedies available to 
her/him and applied by her/him. In the case of exhaustion of all available domestic remedies, a 
defendant's Member State should prove the opposite and reject an application on the basis of non-
application of a certain type of remedy, thus indicating that an applicant had all the possibilities and 
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pre-conditions for using such a remedy. If the defendant Member State does not appeal for challenge 
of an application on the above-mentioned basis at this stage, it loses the possibility of exercising this 
right later.  
 
Finally, it is worth mentioning that one of the prerequisites of submitting an application before the 
Strasbourg Court is the reference to the violated provisions of the Convention during domestic legal 
proceedings. This is especially true when the national legislative framework does not provide for legal 
warranties for the protection of this right and the Convention is the only instrument for its protection.45 
An applicant shall be free from the reference to the pertinent provision of the Convention during 
domestic legal proceedings in the case of reference to a domestic legal act of essentially the same 
content.  
 
With states, where the Convention is an integral part of national legislation, it is necessary to refer to 
the violation of its provision at the very first state of application to the national law enforcement bodies. 
At the same time, conferring the right of addition of ex officio legal basis upon a judge by the 
legislative framework of the separate Member States to the Convention does not relieve an applicant 
from the obligation to indicate the violated Articles of the Convention. And vice versa, in a Member 
State, where the Convention does not have the meaning of a domestic legal act, it is impossible to 
refer to the violation of the provisions of the Convention during legal proceedings.  
 
REQUIREMENT FOR A SIX MONTHS TERM  
 
One more requirement for admitting an application is the requirement to preserve the six months' term 
after the adoption of the final decision.  
 
Ratio legis of the establishment of the six months' term lies in the prohibition to consider "historical 
applications". The Member States to the Convention are prohibited from changing the duration of the 
time limit and the order of its calculation at their own discretion.  
 
In accordance with Article 35 of the Convention, the above-mentioned time limit shall commence on 
"the date on which the final decision was taken" i.e., on the date when an applicant became aware or 
was to become aware of the exhaustion of the last efficient domestic remedy.  
 
Thus the time limit, stipulated by the Convention shall be calculated: 
  
1. From the date of making a decision – provided the last decision was made at an open session, 

where an applicant was himself/herself present;  
2. From the date of announcement of the decision or serving of the copy of the decision to an 

applicant – provided the decision was made at a closed session; 
3. If an individual is accused of several offences, being convicted for one of them by the Court and 

only accused of the second offence as yet – an application for the first conviction shall be 
submitted within six months after taking the relevant decision and not after the last conviction; 

4. In case of continuous violation – from the moment of termination of the continuous action, despite 
the duration of the violation. For instance, in case of prohibition of any kind of procedures by a 
Member State for the period of two months, the six months period for a particular applicant shall 
commence on the date, when this prohibition has affected him/her personally, i.e. from the date of 
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planning of such procedures by him/her and not from the date of entry into force of the given 
regulation. 

5. From the date of violation of the rights under the Convention – provided the domestic legislation 
does not provide for any remedy for the reparation of the given violation.  

6. From the date of entering into force of a regulation or a decision – provided the decision or a 
regulation of a public authority violates the rights of the applicant and appealing against such a 
violation through domestic remedies is not available for the applicant.  

 
The requirement regarding the six months' term is tightly connected with the requirement of 
exhaustion of domestic remedies. "Final decision", provided for by Article 35 means the last domestic 
decision, which has not satisfied the request of an applicant. Thus, in the event: 
 
1. An efficient and adequate remedy for the reparation of the violation is not available – the "final 

decision" shall be the appealed action or decision. For instance, should a person contest the 
violation of his/her rights through a regulation and the law in force does not provide for the 
possibility of contesting the regulation involved through Court – the date of entry into force of the 
relevant regulation shall be construed as the final decision. For instance, the six months’ term for 
cases pertaining to the amount of indemnification for the nationalised property shall commence 
from the date of establishment of the indemnification sum for each of the persons and not from the 
date of entry into force of the regulation on nationalisation.  

2. In regard to the requirement of exhaustion of every domestic remedy, an applicant has a doubt 
about the necessity of application of a certain remedy, an application shall be submitted to the 
Strasbourg Court after the application of the compulsory remedy, which could be accompanied by 
the simultaneous application of the less important remedy, which will promote both the exhaustion 
of every domestic remedy and the meeting the six months requirement. Namely, should an action 
through the national court turn out to be successful, in accordance with the Convention, an 
individual will retain the right of repeated application to Strasbourg Court, and in the case of failure 
of the appeal – an applicant's right to request the six months' term, set forth by the Convention will 
be protected.  

 
I would like to stress once more, that during the calculation of the six months term, the date of 
exhaustion of the non-efficient domestic remedy, such as the date of refusal of a request for pardon, 
excuse, reopening a case by court in the exercise of supervisory power, etc., should not be taken into 
consideration.  
 
The order of calculation of the six months’ term is not applicable in regard to continuous cases, where 
the disputable violation is directed against a particular regulation or a decision, i.e. the cases when the 
violation derives from the provisions of a regulation prohibiting a certain type of activity. For instance, a 
requirement regarding the six months term shall not be applicable in regard to the continuous 
prohibition of journalist activities to a particular person, based on the conviction for treason; 
disciplinary actions against persons, systematically violating the rules of behaviour for convicted 
persons, was acknowledged to be a continuous case and in this situation as well the six months term 
shall commence on the date of completion of the continuous case.  
 
Duration of the six months term shall be terminated on the date of receipt and registration by the 
Secretariat of the Court of the first letter, telex or telefax message addressed to the Court. These 
documents should contain the short summary of the application with the indication of its essence and 
references. It is not sufficient to send the separate documents without the short summary of an 
application. The initial application should be followed by submission to the Court of an application 
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format and additional information. Despite the fact that the submission of an initial application 
terminates the duration of the time limit set forth by the Convention, the Court is authorised not to 
accept applications submitted in accordance with the requirements of the Convention, provided much 
time has elapsed from the initial application to the Court and the submission of an application format 
and additional information.  
 
The Court Secretariat is obliged to warn applicants that the non-submission of an application in a 
proper and official way in due course may cause the rejection of an application, provided there do not 
exist circumstances justifying the delay. Good reasons include delay due to the requirement of the 
exhaustion of the domestic remedies, etc.  
 
Other grounds for the termination of the duration of the time limit provided for by the Convention are 
"sole causes", the burden of proof of which is laid upon an applicant. Such causes are: hindrance to a 
convict in his/her application to Strasbourg Court by the administration of a penitentiary institution, etc. 
But such causes as they are the errors or ignorance of law, does not relieve an individual from 
meeting the time limit, provided by the Convention.  
 
When determining the time limit for an application, the following should be taken into consideration, 
what to do in case of: 
 
1. Violation of more than one right of an individual, provided for by the Convention and submission of 

the knowingly inaccurate information by an applicant in regard with the violated rights. 
   

An initial application should include the comprehensive and exhaustive list of alleged violations, as 
far as: 
 
a) the Court in not authorised to initiate proceedings at its own discretion in regard with the 

violation of the right of an applicant by the contested action, which is not mentioned in the 
application; 

b) it may turn out, that the requirement of exhaustion of the domestic remedies was met earlier 
and relevantly the duration of the time limit commences earlier than the other violations. 

 
2. The decision or judgement of the last appeal body has been enacted, but the possibilities of 

review of a judgement or a decision in the exercise of supervisory power and reopening a case in 
view of newly discovered facts have not been exhausted yet, for instance an individual has not 
applied to an ombudsman, etc.  

 
It should be mentioned that the reopening of a case in the exercise of supervisory power and in view 
of newly discovered facts, as well as at the request of an ombudsman in regard with the reopening of 
a case is dependant upon the discretionary right of the Court. Hence, it is possible for a request of an 
applicant not to be met and for he/she to commence the six months term, set forth by the Convention.  
 
Circumstances, hindering the examination of a case  
 
Manifestly ill-founding  
 
Among the reasons of inadmissibility of an application set forth by Article 35 of the Convention, the 
"manifestly ill-founding of an application" is one of the grounds for Strasbourg Court for rejection of 
applications. Despite the above, "manifestly ill-founding" is a relative and abstract notion and the 
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elaboration of the criteria for securing the uniform usage of this term has been deemed necessary. 
This gave rise to a multitude of Court precedents.  
 
The travaux préparatoires of the Convention explicitly demonstrate that the introduction of the principle 
of admissibility is aimed at freeing the Court from the examination of those cases that do not fall within 
the scope of relations regulated by the Convention. This provision of the Convention requires from the 
Court the examination of the case on its merit, which is in fact a prima facie study of a case by the 
Court.  
 
"Manifestly ill-founding" is the only provision under the Convention, in the interpretation of which the 
Court derogated from using the precise and ordinary meanings of the terms and enlarged their 
definition.  
 
Under "manifestly ill-founding" the European Court of human rights means applications, which do not 
contain any information giving evidence for the violation of the provisions of the Convention, i.e., 
applications where the Court failed to detect the prima facie violation of the Convention and which are 
explicitly inaccurate or ill-grounded and entirely unjustified.  
 
The study of modern practice of the Court demonstrates, that the Court considers an application ill-
founded at the early stage of the preliminary examination of a case, if it does not detect prima facie 
violation of the rights and freedoms, provided for by the Convention.  
 
On the other part, should an application not be considered as ill-founded, the Court shall give 
preference to the joint examination of merits and admissibility of application and, in case of need, to its 
rejection due to ill-founding only after examination on merit. 
 
The variety of standards, which includes both the non-essential violation of the provisions of the 
Convention and non-occurrence of the violation, means that the qualifying criterion "manifestly" could 
not be always used and the Court may reject an application only due to being ill-founded.  
 
Lately, the growing tendency of rejection of applications has resulted in the rejection of the 
applications, which deserved examination on merit. Thus the Court repeatedly indicated in its   
judgements that it is inadmissible to reject the application, related to the general legal aspects and 
social interest on the basis of being ill-founded.  
 
Hence, the rejection of an application due to being ill-founded, implies the non-existence of a prima 
facie application against the defendant Member State. Thus, should the Strasbourg Court consider an 
application to be disputable, which needs further proof, it could not be rejected on the basis of Article 
35.2. of the Convention.  
 
Finally, it should be noted, that the said court-practice has been criticised more than once. In certain 
cases, the rejection of an application on the bases of its being ill-founded after the long examination 
on its merits was considered inappropriate and incorrect. It should be admitted that there is certain 
incompatibility between the notion of "ill-founded" provided for by the Convention and the duration and 
comprehensiveness of study of an application. The problem is that for the rejection of an application 
the Court is obliged to refer to one of the grounds provided by the Convention and in case of non-
availability of a better reason the Court is to use the one mentioned.  
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ANONYMITY  
 
In compliance with article 35.2 of the Convention the Court does not deal with anonymous 
applications. Any application submitted to the Court should be signed and contain the relevant 
information about an applicant. An unsigned application, which contains only the indication of the 
dwelling place of an applicant, should be filled in a proper way and re-submitted on request of the 
Court Secretariat. Otherwise the Court would not admit it on the grounds of being anonymous.  
 
Despite the fact, that anonymity is not the most substantial basis for the rejection of an application, the 
Court would not register any of the applications submitted whether by a natural or legal person, public 
organisation or a State.  
 
An applicant is obliged to indicate its name in an application even in the following cases: 
 
1. He/she considers that disclosure of an application to a defendant Member State will endanger 

his/her life or security – in this event he/she is entitled to request the Court about the application of 
the appropriate security measures by a defendant State.  

2. An applicant does not want to disclose his name to the public because of the circumstances of the 
case, protection of private life or any other reason – in this particular situation, a request regarding 
the protection of confidentiality should be submitted together with an application. The Court shall 
take into consideration the desire of an applicant and shall refer to him/her by the first letter of 
his/her family name upon the presentation of any judgement or report.  

 
In case of submitting an application by an organisation: 
 
1. An application, submitted by a registered legal person, shall be signed by the duly authorised 

representative and in case of non-registered group of persons – by each of the member of this 
group.  

2. In case of submitting an application by a trade union protecting the interests of its members, the 
name of its representative should be indicated in an application with the attachment of the 
document confirming the relevant authorisation  

3. An organisation is not liable to indicate the names of its members, provided an application refers 
to action against the entire organisation.  

4. Should an organisation submit an application regarding the violation of the rights of certain 
members, it should indicate the names of the persons on whose behalf it is acting and present the 
document confirming the authorisation granted to the organisation by each of these members.  

 
Abuse of the rights of application  
 
This third clause provided for by Article 35.2 of the Convention is not frequently applied by the bodies 
of the Court with the view of rejecting the applications. Generally it is used in regard to applicants, who 
submit a large amount of ill-founded applications to the Court. The Court has repeatedly indicated that 
the examination of the number of ill-founded application does not fall within the scope of its 
competence and increases its workload and obstructs it from the fulfilment of its main task.  
 
The study of the materials of Court practice proves that applications are, as a rule, rejected on the 
basis of the abuse of the right of application, in case of: 
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1. knowing deceit of the Court bodies; 
2. permanent use of offensive, provoking or threatening terms in the applications, especially after an 

applicant being informed about the possible consequences by the Court bodies.  
3. defamatory declarations against the representative of a defendant State, made by an applicant.  
4. rude violation of the requirements of confidentiality by an applicant.  
5. an application contains explicitly inaccurate statements; 
6. an applicant is definitely vexatious (for instance, in case he has already submitted a large amount 

of groundless applications to the Court)  
7. systematically not responding to the correspondence and requests of the Court bodies in regard to 

the submission of additional information. 
 
The fact that an applicant was motivated by unfair objectives does not itself constitute the basis for the 
rejection of an application. The Court has repeatedly indicated that an application could not be 
rejected on the grounds of the abuse of the right solely due to the fact that the foremost aim of an 
applicant was propaganda, publicity or the desire to express a political opinion. This does not itself 
constitute the sufficient grounds for the rejection of an application, provided: 
 
1. the disputable violation, indicated in it, is not devoid of any grounds; 
2. it does not exceed the scope of application of the Convention.  
3. an applicant does not exaggerate the political aspects of his/her case.  
 
 
SUBSTANTIALLY THE SAME AS AN ALREADY EXAMINED MATTER 
 
In accordance with Article 35.2 (b) the Court shall not deal with any application, that is substantially 
the same as a matter that has already been examined by the Court or has been already submitted to 
another procedure of international investigation or settlement and contains no relevant new 
information. 
 
The above quoted provision is universally acknowledged principle of ne bis in idem, which is based 
upon the principle of res judicata in national legal systems.  
 
This requirement of the Convention aims at avoidance submission of several consecutive applications 
in regard to one and the same matter by one and the same applicant. The submission of consecutive 
applications pertaining to one and the same matter by several applicants are not prohibited by the 
Strasbourg bodies.  
 
The term "new information", provided for by the Convention, means the information and circumstances 
which were unknown to an applicant at the moment of submitting an initial application, or which 
became known after the rejection of an initial application by the Court. Upon the re-examination of the 
application by the Court, the new information should affect or refer to the grounds of the application or 
facts of the case. Namely, in accordance with the Court practice, repeated applications shall be 
admitted if the issues raised in them have already been examined and rejected by the Courts, but in 
regard to which the applicant claims: 
 
- the existence of a new judgement of a Court; 
- enforcement of a judgement of a national court after the rejection of an application by the 

Strasbourg Court, which violates the rights, conferred upon an applicant by the Convention; 
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- an applicant has exhausted all the remedies after the rejection of the initial application on the 
grounds of non-exhaustion of national remedies and has repeatedly submitted an application to 
the European Court of Human Rights. In this particular case, a new circumstance is the 
exhaustion of national remedy and the impossibility of reparation of the disputable violation.  

- After the rejection by Strasbourg Court of an application on the violation of the right of trial within a 
reasonable time, granted by Article 6.1 of the Convention, through the prolonged national trial or 
detention on the basis of non-sufficient delay, the duration of trial shall constitute the new 
circumstances. Though in this particular case the concept of application remains the same, its 
factual circumstances have been developed. 

 
It should be highlighted, that according to Article 35.2 (b) the Court shall not admit an application, that 
contains any new legal argumentation, justification for the satisfaction of the demand indicated thereto, 
as far as it does not constitute a new information.  
 
Prohibition of admittance of the application under the Convention which "have already been examined 
by the Court or have been already submitted to another procedure of international investigation or 
settlement" – does not constitute the primary basis for the rejection of applications in accordance with 
Court practice. This provision aims at avoiding the examination of one and the same application by 
several international institutions.  
 
The term "procedure of international investigation or settlement" is rather large and indefinite. The 
Court practice attributes them to such bodies as the Commission on Human Rights of ICCPR, 
executive bodies within the UN – ILO, Committee on Human Rights of the UN, Court of Justice, etc. 
despite the fact, that the majority of these bodies are not authorised to adopt the decisions that are 
mandatory for the parties.  
 
Though entering into force of the International Pact on Civil and Political Rights, ne bis in idem 
requirement acquired the new implication. Optional Protocol enables the citizens to apply to the 
Committee on Human Right in Geneva with the solicitation for the protection of their rights.  
 
The existence of the possibility of submitting individual applications to various international 
organisations in regard with Article 35.2 of the Convention is related to two main issues: 
 
1. Whether an individual is authorised to chose the procedure for contesting the action violating 

his/her right at his/her own discretion? 
2. Is it necessary to keep to a certain order while submitting one and the same application, or is it 

possible to apply to several international organisations simultaneously.  
 
In regard to the first issue it should be noted that the European Convention on Human Rights, as well 
as the other conventions and international pacts on prohibition of all kinds of discrimination does not 
prohibit an individual from giving preference to a certain forum of international legal regulation.  
 
As regarding the second issue, - despite the fact that the international acts grant an applicant the right 
of submitting several applications at a time, the European Court is entitled to declare such an 
application inadmissible on the grounds of Article 35.2(b) of the Convention, provided it has already 
been examined or is under the examination by the procedure of international investigation or 
settlement and contains no relevant new information. 
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The situation is different when an individual has submitted an initial application to the European Court 
of Human Rights and applied to another procedure of international investigation or settlement after 
making the final decision on application by the Court.  Namely, in compliance with Optional Protocol of 
the International Pact on Civil and Political Rights an individual is granted the possibility of submitting 
an initial application to the European Court of Human Rights and in case of non-satisfaction of his/her 
application, applying to the Committee on Human Rights. Exercise of this right is facilitated by two 
circumstances: 
 
1. The Optional Protocol does not provide for a time limit for submitting an application.  
2. The Protocol entitles the Committee on Human Rights to examine an application provided it is not 

being examined by any other international body, i.e., the sole requirement for the examination of 
an application is that for the moment of examination of an application by he Committee, the former 
should not be the subject of proceedings in any other international organisation.  

 
It should be highlighted that an application for the protection of rights and freedoms, set forth by the 
Convention, should be initially submitted to Strasbourg Court and in case of failure to reach the 
desirable result, an applicant is granted the right of exercising the possibilities conferred upon him by 
the International Law only after making the final decision.  
 
INCOMPATIBILITY  
 
In accordance with Article 35.3 of the Convention "the Court shall declare inadmissible any individual 
application, which it considers incompatible with the provisions of the Convention and the Protocols 
thereto."  
 
The notion of the term "incompatibility" is so wide that it actually includes all the other conditions under 
the Convention impeding the admittance of an application for examination. In accordance with this 
provision, there always may exist and actually exists the legal basis for the rejection of the applications 
submitted to the Court which is adverse to the general principles of the Convention and the 
admissibility requirements. For instance, should an application be rejected on the basis of non-
exhaustion of all domestic remedies, it could as well be declared as "incompatible with the provisions 
of the Convention", as far as it does not meet the requirement of Article 35.1 of the Convention. To this 
end the European Court of Human Rights never applies this grounds for the rejection of the 
applications, provided it can refer to the another reason set forth by Article 35.2 of the Convention.  
 
Part of the applications submitted to the Court exceed the scope of competence of the latter and the 
Convention and the Court rejects them on the grounds of their incompatibility with the Convention and 
the Protocols thereto. This has included cases, such as: 
 
1. An applicant is not under the jurisdiction of a Contracting party to the Convention.  
2. An application is not directed against the entire State – an application submitted against 

individuals or non-governmental, social organisations, contradicts the requirements of the 
Convention. In compliance with Articles 34 – 35 of the Convention the Strasbourg Court is entitled 
to deal with inter-state relations and individual applications against the Member States of the 
Convention. 

 
Exemptions are cases when there is sufficient evidence that a disputable violation was caused or 
allowed by the State or the State was liable for the said violation. 
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3. Most of the applications considered inadmissible do not refer to the rights and freedoms protected 
by the Convention and the Protocols thereto. Such applications are those, referring to the rights: 

 
- of work; 
- demand for the indemnification for damages caused by an incident; 
- free choice of medical aid; 
- receipt of financial aid from the State; 
- civil service; 
- running a dwelling place; 
- appeal; 
- fair criticism; 
- diplomatic immunity and protection; 
- protection of environment; 
- receipt of driving licences and related rights. 
 
4. An application refers to the violation of the rights conferred upon an individual by the Convention, 

the execution of which may restrict or violate the rights and freedoms of other individuals.  
 
Finally it should be mentioned that at the end of the 20th century the case law of the European Court 
plays a decisive part in the establishment of the legal and humanitarian area in Europe and has had a 
deep and material impact upon the legislative framework of the Member States as well as internal and 
external relations of States. Member states of the Convention give growing consideration to the case 
law of Strasbourg Court and to the principles and standards, elaborated by it. For instance in Austria, 
where the Convention has the statute of Constitutional Law, the Criminal Procedural Code was 
harmonised with the Case Law; in Ireland the judicial procedure has been simplified and the system of 
civil legal aid and consultations has been elaborated; in Italy the new Criminal Procedural Code has 
been introduced, in accordance of which the law, regulating the preliminary detention has been 
changed, etc. For its part the European Court exercises the supervision over compatibility of national 
legislative framework and court practice with the provisions of the Convention through the examination 
of the claims and encourages the Member States to make relevant amendments to their legislative 
framework and practice.  
 
I am sure, that adherence of Georgia to the European Council and the public availability of the 
instruments provided for by the Convention will promote the building up of the civil society and the 
rule-of-law State and an inflexible protection of human rights and freedoms.  
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AVTANDIL KAKHNIASHVILI* 
 

TOWARDS THE PERFECTION OF THE LAW ON ENTREPRENEURS** 
 
 
 

In the foreword to the Comments on the Law on Entrepreneurs, Lado Chanturia notes that "in the 
history of Georgia this is the first law in the field of private law that meets international standards". 
Moreover he has emphasised that "a perfect and exact law has not yet been elaborated. It is apparent 
that the law on entrepreneurs is not an exception".293 
 
As a matter of fact since November 28, 1994, the date of adoption of the law on entrepreneurs, 
numerous changes and amendments have been made to it. Recently the legislator has repealed the 
so-called institute of state enterprise though I still believe that much needs to be refined in the law.  
 
Given that the authors of the law themselves state that they will "with pleasure accept proposals and 
remarks from interested persons", I considered it reasonable to highlight those deficiencies, which are 
observable in the law in the 5 years since its adoption. I hope that the expressed opinions will foster 
further perfection of the law. 
 
1. In accordance with the law on entrepreneurs, when establishing the company "half of the 
contribution shall be made at the moment of signing the charter, unless otherwise determined by the 
Regulations" (Article 3.5). Assuming that the charter is adopted at the general meeting and that under 
the law the partners are obliged to sign the application of the company concerning registration" (Article 
5.2), it is natural that the phrase "at the moment of signing" needs to be specified. In order to avoid 
any kind of misunderstanding it would be better to stipulate in the law that "half of monetary 
contribution shall be made along with the submission of the application to the court." 
 
The question of "non-monetary contribution" should be regulated separately, too. It would be 
appropriate to require full payment of such contribution to be made before the registration. 
Furthermore, as Article 3.3 points out that "the contribution may also be presented in other property 
and non-property forms", the meaning of "non-property form" and legal mechanisms of its transfer to 
the company have to be specified. In the law itself it should be apparent whether it is possible or not to 
include, for instance, the right to use property in the charter capital or to include the partner's 
obligation to render services (perform work) of certain value in the future.  
 
2. According to Article 5.2, "persons representing the company should submit to the Court samples of 
their signatures to be used by them in business relationships". In addition, persons indicated in Article 
9.1 (in companies of joint liability - all partners, in limited partnerships - personally responsible 
partners, and in companies of limited liability, joint stock companies and co-operatives - directors) 
"shall represent the company in legal relationships with third persons" (Article 9.4). 
 
In the first place, it should be clarified what difference is meant between "business" and "legal" 
relationships. On the other hand it is not clear why the person who is authorised to represent the 
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company (for instance the partner of a company of joint liability) is obliged to appear in person before 
the court. The more so if the partners have agreed on the establishment of the company in one town 
and decided to register in another. 
 
It would be better to stipulate by the law the possibility of sending the sample of the notarised 
signature to the court. Even for the case when one of the partners of the company of joint liability (or 
one of the directors of a joint stock company) is out of the country at the moment of the registration of 
company.  
 
3. Under the last provision of Article 5.2, the application for registration shall be submitted to the court 
at the "legal address of the company or the individual entrepreneur".  
 
The company should acquire the legal address after being registered in the court. Naturally it is not 
uncommon if the company's registration is not carried out at the address previously agreed by the 
partners (for example, they failed to receive necessary approvals or other hindering circumstances 
have occurred there) and selection of other location becomes necessary.  
 
Thus it would be preferable to formulate the wording as follows: "the application shall be submitted 
according to the probable place (location place) of the company." 
 
4. In Article 5.4 it is emphasised that "the application of the company" shall include "location (legal 
address) of the enterprise". Besides the necessity of further editing of the wording and bringing it into 
compliance ("company - enterprise"), it is suggested that the company registered according at the 
given address may not have enterprises (branches, facilities) in other places too.   
 
5. According to Article 5.2 "the partners shall sign the application of the company". However, under 
Article 5.4.1, the application shall include the data "on each founder partner". 
 
Even though the existing wording of Article 2.7 deals with "participator founders of the company - 
founder partners" (previously in the law it said "participators in the company - partners"), differentiation 
between the notions "partner" and "founder partner" is not made.  
 
Further, the following articles include "partner of the company of joint liability", personally responsible 
partner (complementar) of limited partnership and "limited partner (commandit) of limited partnership". 
Apart from the necessity of specification and refinement of the wordings reflecting the contents of the 
given phrases, it remains unclear whether for example a limited partner is considered as a "founder 
partner". 
 
The issue becomes particularly important in the circumstances where registration of a company Article 
5.4.2 additionally requires "the amount of contribution of each partner". Naturally it has to be specified 
whether only the amount of his contribution or the name of limited partner also has to be included in 
the registration manual (in which data of "each founder partner" are included).  
 
I consider appropriate for the law to include the stipulation that without limited partner's approval his 
personal data shall not be included in the public register. In the wording on "complementars", apart 
from the complete information, reference should be made only to the number of limited partners and 
the amounts of their contributions (the extent of property liability). The rest of the information on the 
limited partner would be kept in the court and applied in law-defined cases only (at the requirement of 
creditors or relevant bodies). 
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For the registration of a limited partnership, the law requires, that "the amount of contribution of each 
limited partner and the document indicating the total sum paid by each partner should be presented" 
(Article 5.4.2). However the entrepreneurial register actually gives no information about the capital of a 
"complementar". 
 
Thus since the law has defined the limited partnership as a legal entity, it would be appropriate to 
require the recording of the amount and the nature of the contribution to the company of 
complementars as well. (Or, along with the registration of the company, to include in the register the 
total amount of the property as assessed by an independent expert). 
 
Apart from acquiring information about the "joint - direct, immediate, without any limitation and with 
their whole property" liability of the partners (Article 20.2), third persons will also learn from the register 
what amount of movable or immovable property the complementars have (or what they have 
contributed to the charter capital). 
 
In my opinion the above issue is of particular importance for states where market relations are just 
being established. Without taking the above noted two remarks into account, the organisational-legal 
form of a limited partnership (as well as of joint liability) will be less applied by entrepreneurs.  
 
7. The application of the registration shall include "subject of the activity" (Article 5.4.1.d). Further it is 
stipulated that the general meeting of LTD partners should decide on the "initiation and termination of 
various forms of entrepreneurship and economic activity" (Article 47.3.c). In addition, in the list of 
activities given in Article 55.9 which can be performed exclusively with the consent of the supervisory 
council of a joint stock company, it previously included "initiation and termination of economic disputes 
and types of production" but later the norm was changed as follows to "initiation of a new type of 
economic activity or termination of an existing type of activity".  
 
It is natural that in every case both entrepreneur and judge will need to have interpreted what 
legislators mean under "subject of activity", "economic activity", "economic fields" (as well as under 
"entrepreneurial activity", "business relationship" "legal relationship") and other similar phrases. In 
particular, what difference they see between economic and entrepreneurial activity and how the 
subject of activity differs from the type of production or economic field.  
 
8. Article 55.9 stipulates that "the following activity shall be performed exclusively with the consent of 
the supervisory board: …i) determination of general principles of economic policy." 
 
In my opinion the wording requires further editing. "Following activity" is unnecessary and "general 
principles of economic policy" need to be specified. More relevant would be "determination of basic 
directions (and principles) of activity". Thus the provision would be read as follows "…can be 
performed:…i) determination of basic directions (general principles) of activity."  
 
Generally, in my opinion it would be reasonable to devote a separate article to the definitions of the 
terms used in the law.  
 
9. Under Article 5.4 the company shall include "subject of the activity" in the application. By taking into 
account the so called special legal capacity existing under former Soviet law, newly established 
enterprises too could "mechanically" point out all types of activity in order to be secured from possible 
changes and amendments in the future (this would overload the register manuals and be a burden for 
judges).  
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Thus since we entitle companies to perform any type of activity which is not prohibited by the law I 
consider it appropriate to require indication of only the "subject (type) of a main (probable) activity" for 
the registration. In the law could be defined that the companies have the right to perform any activity 
under the law-determined rule.  
 
Moreover if the company is to perform an activity that requires a special license it should be clarified 
whether such license should be acquired before or after the registration. I believe it should be also 
specified in the law that if one of the partners has such a license (for example, is a legal entity and 
produces medical preparations) and the company established with his participation is to perform the 
same activity, whether the latter should acquire such license?  
 
10. Under the law "an individual entrepreneur uses his name and first name as the firm name" which 
could be supplemented with certain words under law-determined conditions (Article 6.2). Limited 
liability, joint-stock companies and co-operatives may choose the firm name  taking into consideration 
their subject of activity or by fancy" (Article 6.5). 
 
However, "firm name" of for example a joint liability company "shall include the last name and first 
name (or last name) of at least one partner with the addition of "JLC" or last name and first name (or 
last names) of all partners.  
 
It is not clear why an individual entrepreneur or indeed a joint liability company cannot choose its 
name by fancy or be allowed to shorten the last name (last names) or compile first name or last name 
at least (taking into account specifications of Georgian last names) in business relations (for example 
in advertising).   
 
Together with complete name of an enterprise its shortened version could also be recorded in the 
entrepreneurial register. For example, in advertising an entrepreneur could use the shortened name 
(for example JLS "Juko") and any interested person could find out from the court that the partner of the 
enterprise is for example Juansher Kochlamazashvili (The registration of a shortened or complete 
name could be allowed for enterprises of any organisational-legal form).  
 
11. According to Article 55.1, "two third of the members of the supervisory board of a joint stock 
society shall be elected by the general meeting and one third from among the personnel (the rule of 
electing the supervisory board members from the personnel shall be determined by special voting 
instructions by the general meeting)."   
 
As far as shareholders participate in the general meeting and "personnel" may not appear among 
them the adoption of "voting instructions" is less probable in our joint stock companies and the election 
of one third from among personnel will not in fact be applied. The past five years provides ample 
evidence for this. 
 
It would be preferable to define in the law those cases where it is necessary (and not "possible") for 
inclusion of "personnel" (this term also needs to be specified and defined) in the supervisory board 
and it would be reasonable to indicate in the law the procedure of electing the representatives of the 
collective. For example, it could be established that if the average number of employees in the 
enterprise during one year makes up 50 (100, 150, 200) the so-called staff could elect one third of 
supervisory board by secret ballot.  
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12. In the original version, Article 17 was titled "concerns and allied enterprises", however, the 
definition of so-called allied enterprise was not in fact given.  
 
Even though the last version of the title of this Article was changed into "alliance of enterprises 
(concern)", Article 55.8 still retains the wording "relation with allied enterprises", which needs to be 
amended appropriately.  
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JUDITH KNIEPER* 

 
THE INTERPRETATION OF LAWS 

AS A BASIS FOR DECISION-MAKING OF JUDGES** 
 

 
 

The Georgian Constitution and supporting laws, as the law of 13th of June 1997 “On General Courts", 
acknowledge the fundamental significance of the judiciary as an independent branch of the state.294 
However, laws alone are not enough to provide the judiciary with its vested significance. The 
implementation of the new rules requires additionally that the population looking for protection under 
the law is ready to bring their conflicts before the judicial decision-making institutions. If awareness for 
legal remedies does not exist corruption will be stimulated and the intentions of the law will not be 
realised. However, the readiness to solve conflicts by means of court decisions will only grow if judges 
do not decide those conflicts at will. The trust of those who look for protection under the law in the 
judiciary depends on the predictability and understandability of the implementation of law and, that is 
to say how judges interpret legal acts in order to apply them in the concrete case.295   
 
The decision-making of judges bases on the law. Not only in criminal law but as well in other fields of 
law, for instance in civil or administrative law, judges have to analyse whether the abstract 
requirements of a provision of law is given in a concrete event (subsumption).296 When this is the 
case, in his decision a judge has to apply the legal consequence that is prescribed by this provision as 
a concrete legal consequence for the facts of the concrete case. The main activity of judges should 
ideally consist of, first, to gather the facts that are provided according to the statements of the parties 
completely and, in second place, to find the suiting provisions in the law. The actual decision-making 
would be made more automatically and appears to be a mere repetition of the legal consequence, 
which is indicated in the particular provision that was selected. 
 
However, - as a rule - the ideal case does not occur because the legal order necessarily is incomplete 
and indefinite. But still the judges are not allowed to refuse to find a decision and to refer to the law-
maker or other institutions: According to Article 4 of the Civil Code of Georgia it is mandatory to make 
a decision. In former times this was different. Before the great judicial reforms of 1997 the Plenum of 
the Supreme Court had to adopt guidelines and recommendations for the interpretation of law by 
subordinated courts. Today the deciding judge in every instance himself has to make a decision. 
Every judge has to work with the existing law - even if it is incomplete. 

                                                           
*
 Judith Knieper is Consultant for the Tacis Retraining of Judges project carried out by the ICON Institute for the Judges Training 

Centre under the Ministry of Justice of Georgia and is lawyer in Frankfurt, Germany. 
**

 Translation from German language by GEPLAC. 
294

 This essay bases on civil law and its principles. As the method of interpretation laws does not depend on a specific field of 
law the given considerations are basically true for other fields of law as well.  
295

 The Tacis project Retraining of Judges carried out by the ICON Institute bases on two findings. First, for the implementation 
of laws it is not enough that laws are adopted and written on paper. Laws must furthermore be "lived". Therefore, educational 
and further educational measures are essential for those who apply the law in order to get access to the laws and their 
application. Second: The method of application of laws is the basis of the work of judges and  consequently has to be a priority 
of education of judges. 
296

 The notion “subsumption” is used already a long time in Georgian theory of criminal law. It is new only in other fields of law. 
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 Especially with regard to general clauses the necessity of interpretation is evident: The provisions are 
not understandable after pure reading of the law. The legal wordings contain a high degree of 
abstraction and work with indefinite legal notions that require additional explanation. Article 55 of the 
Civil Code, for instance, refers to good customs, however, without specifying what is meant herewith.  
 
The reading of law is a problem since laws exist. Lawyers always were looking for a solution to solve 
the conflict between the objective of logical and consequent proceeding and the awareness of 
incompleteness and indefiniteness of the legal order. The prevailing approach today is the classical 
theory of methods. This enables to base the decision of a judge on a normative basis even where the 
direct relation to the law is missing. The most important elements of the theory of methods are the 
grammatical, systematical, teleological and historical interpretation, which are to help clarify indefinite 
laws in their contents. Models for argumentation like analogy and argumentum e contrario serve to fill 
the gaps of the law.  
 
The grammatical interpretation bases on the wording of the legal provision and illustrates the meaning 
of the words of the law in relation to the language of the law and the general language.  
 
The systematical interpretation analyses how a provision is positioned in the law and refers to the 
internal relation, which connects rules and notions to a unified legal order.  
 
These two elements of interpretation are made accessible to the judge merely from the given text of a 
law.  
 
The historical interpretation refers to the history of the development of a provision. This allows those 
who apply the law to have wide access to foreign law. The Georgian Civil Code, for instance, is a 
result of a German-Georgian co-operation and thus can be read before a German background. 
Although the Georgian Civil Code covers some aspects that are not regulated by the German law and 
modern types of contracts, such as leasing and franchise contract, have been regulated explicitly 
whereas they are missing in the German BGB. The field of product liability, which is in Germany 
regulated by a special law, has been integrated into the Georgian Civil Code.  
 
Despite these differing legal approaches and some differences with regard to the contents the 
neighbourhood to German law is obvious. Thus, a Georgian judge is free to take into consideration 
German literature and jurisdiction for the interpretation of the Georgian Civil Code at least as a source 
of ideas. The further the implementation of the law will progress the less necessary such an access to 
foreign law will be. First promising steps to analyse Georgian law systematically are already done. In 
the field of civil and economic law have been published for example the following commentaries and 
text books: 
 
Z. Akhvlediani, Law on obligations, Tbilisi, 1999 
L. Chanturia, Introduction to the General Part of the Civil Code of Georgia, Tbilisi, 1997 
L. Chanturia, T. Ninidze, B. Zoidze, Z. Akhvlediani, S. Jorbenadze, Commentary to the Civil Code, 
Book I, Tbilisi, 1999 
L. Chanturia, T. Ninidze, Commentary to the Law on Entrepreneurs, Tbilisi, 1999 
P. Goniova, Legal Protection of the Honour, Dignity and Business Reputation, Tbilisi, 1999 
T. Liluashvili, Civil Procedure at Court, Tbilisi, 1999 
B. Zoidze, Law on Things, Tbilisi, 1999 
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At the teleological interpretation - that bases on sense and purpose of the particular legal norms - has 
to be taken into consideration in the first place their protective purpose, which is partly explicitly 
formulated. 
 
Article 9 of the Georgian Civil Code, for instance, stipulates that the purpose of civil laws is to 
guarantee the protection of private property and free trade in goods and services as far as their 
execution does not infringe freedoms of third persons. This protective idea has to be considered at the 
interpretation of civil norms; and Article 10 Par. 3 of the Georgian Civil Code explains why there are 
strict norms which can not be amended by an agreement of the parties: The freedom of persons shall 
be guaranteed against the abuse of rights by others. Article 395 of the Georgian Civil Code stipulates, 
for instance, that the liability for intentional damage can not be renounced in advance. This would be 
an improper discrimination in favour of those whose liability is to be excluded. 
 
The incompleteness of the law can also exist as an unintentional gap of regulation. This happens 
when conflicts occur that the lawmaker did not anticipate and for that reason did not develop special 
procedures. Article 5 of the Georgian Civil Code therefore contains the institute of analogy. In relation 
to those specific relations that have not been considered by the lawmaker has to be applied the legal 
norm, which is closest to the given circumstances (Article 5, par. 1 Georgian Civil Code: Analogy of 
law). If it is not possible to find an appropriate legal norm the relations have to be regulated on the 
basis of general legal norms and according to the requirements of justice, honesty and morality 
(Article 5, par. 2 Georgian Civil Code: Legal analogy). 
 
However, a "silence of the law" does not always mean that the lawmaker did not anticipate something. 
It is possible as well that the lawmaker predicted a specific modality of a conflict but did not want to 
make a specific decision explicitly. If it is to be assumed that the mere not mentioning of a possible 
criteria for decision has been made by the lawmaker intentionally has to be applied the model for 
argumentation of argumentum e contrario. As the criteria for decision is not mentioned in the law, it is 
not to be considered and will not be applied. 
 
As an argument against the classical method of interpretation of law is brought forward that for those 
different methods of interpretation does not exist a mandatory hierarchy which allows to find a precise 
decision in case that those methods lead to contradicting results. However, taking into consideration 
the aspect of legal certainty those criteria for interpretation should be preferred which derive directly 
from the law, which are the grammatical and systematical methods of interpretation. 
 
Summary: 
 
A method which subordinates the clarification of latitude of the law to a planned and logic procedure 
does not yet exist. Even with regard to identical facts judges do not always come to the same and 
precise results. The decision-making of judges is not a strict logical execution of laws. The judge is not 
a mere “subsumption-machine”, but he takes part actively in the creation of legal norms. However, this 
must not occur at will, but has to be understandable by those who are looking for protection under the 
law as well. 
 
The judge justifies himself before the parties by the decision. The decision has to indicate always 
precisely why which claim exists or does not exist297. In addition to that the judge has to take into 
consideration jurisdiction and legal literature in his in order to legitimise his thoughts. The rational of 
the decision however has to be formulated so clear and easily understandable that private persons as 
                                                           
297

 At present this is missing in most decisions. Legal norms that are basis for a claim mistakenly often are not mentioned.  
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well will be able to understand it. A lawyer who could translate a formulated decision in an 
understandable colloquial language is regularly not available. According to the rules of the Civil 
Procedure Code private persons have the right without any legal education to represent themselves at 
court even before the higher instances. Moreover, the fields of advisory aid and procedural costs aid 
are completely underdeveloped. Those who are looking for protection under the law have to finance 
the support of a lawyer themselves although they believe to be able to state their case alone. Thus, in 
most cases no money is invested in legal advice. 
 
The judge has to be aware of his responsibility not only concerning his work with the norm but also 
with regard to his work in respect to the investigation of the facts. Permanent discussions how 
decisions of judges have to be found are urgently needed in legal everyday life. 
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USE OF IMMOVABLES AS AN INSTRUMENT FOR SECURING THE 

DEMAND - MORTGAGE (HYPOTHECATION)** 
 

 
CONCEPT  
 
In addition to movables, some immovable property (things) can be used as security for credits or other 
assumed obligations. The use of immovables as an instrument for securing credit is important in a 
market economy, as it is a preferred form of security for creditors. Banks tend to issue large credits 
only when secured by a pledge of immovables. The pledge of immovable things in civil legislation is 
designated as a Mortgage (Hypothecation).298 
 
In order to explain the meaning and scope of the application of hypothecation, it will be expedient to 
provide some examples. 
 
Example:  
a) Maspindzeli Ltd. has drawn a bank credit in an amount of GEL (Georgian Lari) 100,000 for ten 
years for the purpose of constructing a hotel. With the view of securing this credit Maspindzeli Ltd. has 
pledged in favour of the bank a plot of land, where the future hotel is to be erected, i.e., the plot of land 
has become hypothecated.  
 
b) Central Department Store Ltd. has drawn a bank credit in an amount of GEL 30,000 and has 
pledged, i.e., hypothecated, the building of the department store.  
 
Both of the above quoted cases of hypothecation are called entrepreneurial hypothecation and the 
most common manifestation of this is the use of immovables for securing credits drawn with the view 
of construction, purchase of goods or for other like purposes.  
 
Example:  
Tsetskhladze has purchased a dwelling house from Kozmanashvili at a price of GEL 30,000. Due to 
insufficient funds, he has paid only GEL15,000 GEL. With the view of securing the payment of other 
part of the purchase price, he has hypothecated the purchased building in favour of Kozmanashvili.  
 
This type of hypothecation, called hypothecation of the purchase money, is very commonly used in 
practice. It enables the seller of a thing to find a buyer and the purchaser to delay full settlement of the 
purchase price. This type of hypothecation is used when a seller does not demand the payment of the 
entire price at the moment of sale.  
 

                                                           
*
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**
 Translation from Georgian language by GEPLAC. 

298
 Editors note: Hypothecation in this article should be understood to refer to the mortgage of immovables. 
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The use of this type of hypothecation could be justified during the privatisation of state property 
through the so-called lease with redemption. Actually, this is a case of payment by instalments and not 
of lease with redemption, because the title is transferred to the buyer and the State retains a pledge 
on the property, i.e. hypothecates it, to secure the demand (payment of purchase price).  
 
Example:  
Two brothers, Ivane and Kote Shubladze, have inherited 10 hectares of agricultural land from their 
father. Since Ivane Shubladze lived in the country and was engaged in agricultural activities, the 
brothers decided not to divide the land plot but to leave it with Ivane. Kote was to receive 
compensation in an amount of GEL 10,000. Inasmuch as Ivane did not have the entire sum, it was 
decided that he was to pay the sum by instalments. With the view of securing this obligation, the 
inherited land plot became hypothecated.  
 
The law in force provides for cases when some kind of immovable thing (e.g. an agricultural land plot) 
cannot be distributed among the heirs or when the heirs themselves are not in favour of the 
distribution of this property. In this event, there arises the issue of compensation of the heir left without 
heritage. Thus, the person who has inherited the property is obliged to give the other heirs appropriate 
compensation. With the view of securing this compensation, the inherited immovable thing may 
become hypothecated.  
 
Example:  
Chrelashvili has drawn a bank credit in amount of GEL 15,000 and to secure it he has pledged 
(hypothecated) his own two-story house.  
 
In this case an immovable thing is used as an instrument of securing any kind of credit without 
indicating the exact purpose of the credit.  
 
The above-discussed cases are the most common cases of hypothecation. This does not mean that 
hypothecation cannot be used in any other case. Hypothecation may be used in every case where 
there exists a claim secured by an immovable thing.  
 
Hypothecation, like a pledge, entitles a creditor to “preferential satisfaction of his demand from this 
thing over any other creditors” (Civil Code, Article 286, Paragraph 1, Articles mentioned further without 
source are such of the Civil Code). 
 
While characterising this right of a creditor, there arises the issue of the proper understanding of 
Paragraph 3 of Article 387. According to this provision, wherever several demands become due 
simultaneously and the demands are equally burdensome for a debtor to settle, the one that is less 
secured, should be paid first. At first sight it may seem that a hypothecary creditor (Hypothecarii) does 
not have preferential rights since the less secured demand should be fulfilled first. It is not a proper 
understanding, as the hypothecation is a registered property right and a hypothecary creditor shall 
always have priority over all other creditors.  
  
Who is a participant in hypothecation relations? 
 
If we take into consideration that hypothecation is an instrument for securing a claim, the existence of 
a demand is deemed to be a mandatory condition. If there exists a demand, then there exists a debtor 
as well. Thus, one of the participants of hypothecation is a debtor, whose debt is to be secured by an 
immovable thing.  
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As far as the hypothecation is an instrument of real security, it is not necessary that an owner of a 
hypothecated thing to be a personal debtor of a secured claim. Thus, as a rule, in regulating the 
hypothecation, the Civil Code makes use of the term of an owner (Article 286, Paragraph 3, Article 
290, Paragraph 2, etc.).  
 
A necessary participant of hypothecation relations is the creditor of a claim, i.e., a person in whose 
favour the immovable thing has been hypothecated. This person is called a hypothecary creditor.  
 
Thus, the participants of hypothecation relations are the hypothecary creditor (creditor of a claim) and 
the owner. The latter could be a personal debtor.  
 
Example: 
Maspindzeli Ltd. has drawn a bank credit and has hypothecated its plot of land. The company is both 
the owner of the immovable thing and the personal debtor of the demand.  
 
When an immovable thing (a land plot) belonging to Samaia Ltd. secures the credit drawn by 
Maspindzeli Ltd., Samaia Ltd. is not the personal debtor of the demand.  
 
As already mentioned, hypothecation is the use of an immovable thing as an instrument for securing a 
demand. The concept of an immovable thing is given in Article 149, according to which “A land plot 
together with its mineral resources, plants grown on it, as well as buildings and structures that are 
solidly connected with the land, are the immovable things”.  
 
A land plot as well as an apartment in a block of flats may become the object of hypothecation. When 
the law mentions a land plot, it means both, a land plot, with or without solidly connected buildings and 
structures. It is inadmissible to hypothecate a land plot without structures and buildings erected on it or 
vice versa, to hypothecate structures and buildings without the land plots they are built upon. The 
above is provided for by Paragraph 2 of Article 150.  
 
Unlike a pledge, in case of hypothecation, the hypothecated thing remains with its owner and it is not 
mandatory to transfer it to a hypothecary creditor.  
 
With a view to the establishment of a hypothecation, the existence of a demand, to secure which an 
immovable thing is used, is mandatory. For instance, a debtor has to draw a credit, assume an 
obligation, etc. before establishment of hypothecation. This is due to the accessory nature of 
hypothecation. Thus, the hypothecation cannot exist without a demand.  
 
Paragraph 2 of Article 286 provides for the exemption from this rule, which allows for the application of 
hypothecation in regard to not yet existing, but “future or conditional demands”. However, a mandatory 
condition for this type of hypothecation is the possibility of determination of a claim at the moment of 
hypothecation.  
 
Example: 
On 10th May, a credit contract was signed between Valadze and a bank for GEL 10,000 and to secure 
his credit Valadze has hypothecated his apartment in favour of the bank. According to the credit 
agreement, the bank is to issue the money to Valadze on 10th November, i.e., the hypothecation is 
established, while the demand, the securing of which is achieved by the hypothecation does not yet 
exist but it is actually determined. This is a case where hypothecation is used for securing a future 
claim.  
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In regard to future demands, the use of hypothecation is common when drawing credit for construction 
works, but the borrower has not yet received the credit.  
 
Example: 
Maspindzeli Ltd. concluded a credit contract in an amount of GEL 50,000 with a bank for the purpose 
of constructing a hotel. In order to provide security for the credit the company has hypothecated the 
land plot where the hotel was to be erected. Since Maspindzeli Ltd. has failed to start construction 
works as scheduled, the bank has not transferred the agreed sum to the account of Maspindzeli Ltd. 
This is the case where the hypothecation exists, but the demand has not arisen yet, but will do so in 
future.  
 
Naturally a question may arise: If there is no claim, what does a creditor need the hypothecation for? 
What privilege does it grant him or what is the purpose of such type of hypothecation? Though the 
demand has not yet occurred, its establishment and registration in the public register, entitles a 
hypothecary creditor to satisfy his claims preferentially over the other creditors. Thus, this is the 
reason why a creditor may become interested in the establishment of his hypothecation regardless of 
the time of occurrence a demand.  
 
In addition to future claims, the Civil Code also provides for the application of hypothecation in regard 
to conditional demands, though in practice it is used rather rarely. In this event, the clause should 
necessarily be the clause of suspension and not of the termination. This can be attributed to the fact 
that when a clause of suspension applies it results in a demand secured by the hypothecation. A 
nullification clause results in the termination of the claim. Relevantly, if the claim ceases to exist, the 
hypothecation will lapse (for details see L. Chanturia, Introduction to the general Part of the Civil Code 
of Georgia, p. 403). 
 
Unlike a hypothecation related to a future claim, when a hypothecation arises together with the 
demand, in the case of a conditional demand, the establishment of the hypothecation is also 
conditional. If there is no conditional clause, the hypothecation will not arise.  
 
Example: 
If a bank receives the necessary funds from the State, it will grant a credit to Maspindzeli Ltd. in an 
amount of GEL 30,000 for the purpose of constructing a hotel. The latter will hypothecate its land plot. 
In this event, the hypothecation will arise only after the condition is fulfilled, i.e., the State allocates the 
necessary funds to the bank.  
 
When hypothecation is used for securing a future and conditional demand, the marginal sum, the 
amount of the claim that should be satisfied by the realisation of the immovable thing, should be 
determined in advance. This amount shall be registered in the public register. Hence, practically all the 
aspects relevant for hypothecation shall be determined in advance, but the hypothecation arises only 
after a demand is established. 
 
REPLACEMENT OF A DEMAND, SECURED BY THE HYPOTHECATION, BY ANOTHER DEMAND  
 
Example: 
Maspindzeli Ltd. has drawn a bank credit in amount of GEL 50,000. Maspindzeli has hypothecated a 
land plot to secure the credit. Within five years Maspindzeli has repaid 70 per cent of the credit. By this 
time, the latter decides to apply to the bank for a new credit without repayment of the old one. The 
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bank agrees to free the old debt from hypothecation and secures the new credit with the 
hypothecation (of the same plot of land), i.e., to replace one claim with the other. 
 
Replacement of a demand, secured by the hypothecation, with another demand is provided for by 
Paragraph 3 of Article 286. Due to the fact, that in this case a creditor's interests may become 
endangered (his demand may be left unsecured), the Law requires the mandatory consent of a 
creditor. 
  
Where the personal debtor of a demand and the owner are different persons, the owner may become 
endangered by the replacement of a demand: he has hypothecated his property with the view of 
securing one particular demand and not any other. Thus the Law requires his consent as well. To be 
more precise, the replacement of a claim should be agreed between the owner and the creditor. This 
agreement should be registered together with the replaced demand. 
  
In practice, there are cases when a demand secured by hypothecation is replaced by another 
demand. The reasons may vary: arising of more important demand; fulfilment of a previous claim up to 
the level where the creditor it is no longer at risk; etc. In every such case the Law requires the 
agreement between an owner (whether a personal debtor or not) and a creditor (hypothecary creditor), 
as well as the registration of an agreement in the public register (Article 286, Paragraph 3). 
 
Example: 
Maspindzeli Ltd. had drawn a bank credit in amount of GEL 100,000 for the purpose of constructing a 
hotel. The credit has been secured by means of a land plot, belonging to Maspindzeli Ltd. When the 
debtor (Maspindzeli) had repaid 85 per cent of the debt, it decided to apply for a new credit with the 
view of constructing a new building of a hotel and offered the bank the already hypothecated land plot 
as a security. Since the first credit had nearly been repaid and the bank was not facing the danger of 
losing the rest of the sum, it agreed to substitute the old demand with a new one. Hence GEL 100,000, 
in the public register was replaced by another sum, while the security remained the same.  
 
Naturally there will arise a question: should the new demand be from the same creditor (hypothecary 
creditor) or can it be from a new creditor? The Law does not provide for any restrictions in this case. 
Replacement of a demand may endanger both the owner of a hypothecated immovable thing (who is 
not a personal debtor) and a creditor (hypothecary creditor). Hence the Civil Code considers it 
mandatory to make an agreement between them on replacement of a demand. A personal debtor, 
who has used another person's property to secure the demand, is not entitled to replace the demand 
at his own discretion. In this respect the consent of an owner is mandatory, as well as the consent of a 
hypothecary creditor (especially where the existing claim is to be replaced by another creditor's claim).  
 
Example:  
Maspindzeli Ltd. had drawn a bank credit in an amount of GEL 100,000 GEL, secured by the three-
story administrative building of Fortuna company. Maspindzeli has acquired a new means of security 
and no longer wants to secure the credit with the property belonging to Fortuna. At the same time, it 
wants to draw a new credit from the bank and to use an immovable thing belonging to Fortuna as 
security. To this end it has applied to the bank to end the hypothecation.  
 
In this case, an agreement between the owner and the hypothecary creditor (bank) is mandatory. 
Consent of the owner is required as an immovable thing may be used for securing another demand, 
and of the creditor (hypothecary creditor) inasmuch as his claim is left without security.  
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JOINT HYPOTHECATION  
 
There are many cases where one demand is secured by several immovables. This secures the 
demand of the creditor (hypothecary creditor) at a higher level.  
In the event of collateral hypothecation, it is not mandatory that every hypothecated immovable thing 
belongs to a personal debtor. It is possible for one thing to belong to a personal debtor and another to 
an owner, who is not a personal debtor of the demand.  
 
Example:  
Nioradze has drawn a bank credit in an amount of GEL 20,000. In order to provide security for the 
credit he has hypothecated his two-roomed apartment, located on Barnov Street in Tbilisi, and a land 
plot in Kodjori, belonging to Mrs. Katamadze, Nioradze's wife. Thus, one thing (an apartment) is the 
property of a personal debtor and the other (a land plot) of another person.  
 
Example:  
Goguadze has drawn a bank credit in an amount of GEL 60,000. With the view of securing his credit 
he has hypothecated his three-roomed apartment, located on Barnov Street in Tbilisi, and a two-
storied house, located in Mtskheta.  
 
Hence, several immovable things secure one and the same demand. The Civil Code refers to this type 
of hypothecation as Collateral Hypothecation (Article 287). If Goguadze fails to repay the credit, the 
bank is authorised to satisfy its demand through the sale of both the apartment and the house in 
Mtskheta. In this case a creditor is not restricted. The latter is entitled to decide himself the realisation 
of which thing to demand first (Article 287, Paragraph 2).  
 
OWNER'S HYPOTHECATION (ACCESSORY NATURE OF THE HYPOTHECATION) 
 
Hypothecation is an accessory right. It can exist only with the demand that it is used to secure. Thus, 
the extinguishment of a demand or its nullification in any other way automatically results in the 
termination of the hypothecation.  
 
THE CASE THAT THE DEMAND HAS NOT ARISEN  
 
Example: 
Maspindzeli Ltd. has concluded a credit contract with a bank for GEL 10,000. The company has 
hypothecated a land plot belonging to it as security. The bank was to issue the credit in November. 
But in November the bank failed to issue the credit in favour of Maspindzeli, though the hypothecation 
was already registered in the public register. This is a case where the demand has not arisen. Thus 
consequently the registered hypothecation passes to the owner of the property. It is obvious, that one 
and the same person cannot be a creditor and a debtor at the same time. Hence, the hypothecation is 
extinguished.  
 
THE CASE THAT THE CLAIM IS EXTINGUISHED 
 
Example: 
Maspindzeli Ltd. repaid a credit to a bank, secured by the hypothecation of a land plot. In regard to the 
hypothecation we have the same result as in the first case: nullification of a demand results in the 
extinguishing of the hypothecation. Reasons for the extinguishing of a demand secured by 
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hypothecation can vary: fulfilment of a demand; a demand becoming void; a demand becoming 
impossible to fulfil; etc.  
 
THE CASE THAT THE DEMAND PASSES TO THE OWNER OF THE IMMOVABLE THING  
 
Example:  
A credit in amount of GEL 50,000, drawn by Maspindzeli Ltd, is secured by a land plot belonging to 
Imedi Ltd. A credit agreement was made between the bank and Imedi (an owner), according to which 
the bank was to grant Imedi a credit in an amount of GEL 50,000. As far as the bank had no actual 
possibility to issue the credit to Imedi, it assigned to the latter the right to demand GEL 50,000 from 
Maspindzeli, i.e. the demand, secured by the immovable property of Imedi. This is a case where the 
owner of an immovable property becomes the hypothecary creditor himself, designated as owner's 
hypothecation. It is obvious that the hypothecation extinguishes in this case as well. The above-given 
examples are provided for by Article 288.  
 
We also have to consider the owner's hypothecation when a hypothecary creditor becomes the owner 
of an immovable thing while the claim is still valid.  
 
Example: 
Kiknadze has hypothecated his two-story house in order to secure a loan borrowed by Valadze from 
Sanadze. Before Valadze repaid the loan to Sanadze, Kiknadze sold the house to Sanadze (the 
hypothecated creditor). It is obvious that the creditor (the hypothecary creditor) himself became the 
owner of a thing, which was to serve as a security of the credit issued by him. In this case the 
hypothecation is dissolved as well.  
 
REGISTRATION OF THE HYPOTHECATION  
 
Hypothecation is the most important property right in relation to immovables. Unlike a pledge, where   
registration is not mandatory, entry into public register is a compulsory condition for hypothecation: 
hypothecation arises after registration in the public register (Article 289, Paragraph 1, Sentence 1). 
 
In order to register a hypothecation in the public register, it is mandatory for “the owner of an 
immovable thing and the hypothecary creditor to present documents, authenticated through a notary's 
office (Article 289, Paragraph 1, sentence 2). In practice, there are cases where it is not clear what 
documents the owner and the hypothecary creditor should produce. Specifically the issue of whether a 
separate contract should be concluded between them or whether it is possible to include the remark 
regarding hypothecation in the basic credit contract is problematic. 
  
Both methods are common in practice: a separate contract, as well as the entries regarding the 
hypothecation, made to the basic credit document are applicable. 
 
A notary authenticates (but does not certify) these documents. Afterwards they should be registered in 
the public register. 
 
Regardless of whether a separate document is drawn up regarding the hypothecation or an entry is 
made in the basic credit agreement, the law requires the document(s) to include: 
 
a) The name of an owner of the hypothecated immovable thing.  
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b) The name of a hypothecary creditor, i.e., of a creditor in whose favour an immovable thing is being 
hypothecated. 

c) Where the owner is not a personal debtor of the principle demand, the name of a debtor, i.e., of 
the person whose debt is secured should also be mentioned. In the Civil Code this person is 
denominated as a "possible debtor third person". 

d) The amount of the secured demand.  The value of the obligation, assumed by a debtor and not 
the value of an immovable thing should be indicated. According to common practice, the secured 
demand makes up one third of the value of the hypothecated property.  

e) Interest charged by the creditor, as a rule in percentage terms, shall also be indicated in the 
hypothecation document. Interest could be expressed by a fixed sum as well. 

f) A mandatory requirement for a hypothecation document is the indication of time limits for the 
fulfilment of the demand, since the maturity of a demand for the realisation of an immovable thing 
depends upon these time limits.  

 
Hypothecation is registered in a special format of the public register.  
 
GUARANTEE HYPOTHECATION 
 
Guarantee hypothecation has been implemented into Georgian Civil Legislation from the German one. 
Thus it bears the entire deficiencies characteristic for the German legislation, including the title as well. 
German lawyers often criticise its title: the word "guarantee" does not accurately depict the 
characteristics of this type of hypothecation, if we take into consideration the fact, that hypothecation 
itself is the security for the fulfilment of an obligation. 
  
It should also be mentioned that the guarantee hypothecation does not play an important part in 
practice. Hence, its meaning is not so important. At the same time, it is not excluded that this type of 
hypothecation might acquire practical meaning in Georgian legislation as well.  
 
Guarantee hypothecation is provided for by Article 289, Paragraph 2.  
 
Example:  
Kobaladze lent GEL 20,000 to Ivanishvili, which was secured by hypothecation. Ivanishvili repaid the 
debt to Kobaladze shortly before the latter's death, but failed to register the extinguishment of 
hypothecation in due course. The only heir of Kobaladze, his son, who knew nothing about Ivanishvili's 
repayment of the debt and relied upon the entry in the public register, assigned his hypothecation 
(right of demand) to Zakariadze. In this case, Zakariadze could not become the owner of the claim of 
repayment of the debt, since the debt had been repaid, but he may enjoy the right to hypothecation, as 
the presumption of the accuracy in the publication of the hypothecation operates.  
 
In the case of guarantee hypothecation Zakariadze, can acquire neither the demand nor the 
hypothecation inasmuch as the creditor's right originates only from the claim and not from the 
registration.  
 
What is the difference between guarantee and ordinary hypothecation? 
 
1. Ordinary hypothecation is applied for securing a long-term (at least 10-20 years) demand. This 
period is necessary for a debtor (owner) to improve his financial standing and accumulate the means 
to repay the credit.  
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Guarantee hypothecation, on the contrary, aims at securing the short-term credits and obliging a 
debtor to repay the credit in due course.  
 
2. Guarantee hypothecation is of strictly accessory nature and may arise only after the demand it is 
based upon. Regardless of whether the hypothecation is properly registered or not, a hypothecary 
creditor will always be able to acquire the right to satisfy his demand.  
 
In the case of ordinary hypothecation, priority is given to the hypothecation registered in the public 
register and the rights of the acquirer of the demand are determined according to this record.  
 
3. In the case of ordinary hypothecation, a demand shall be considered as existing regardless of 
whether it is valid or not, provided it is registered in the public register. 
 
In the event of guarantee hypothecation, the above is of no importance. The main thing is that the 
claim be valid. The formal side is not of great and decisive importance. The Civil Code explicitly means 
this when it says that the creditor's rights shall be determined “only according to the content of the 
demand” (Article 289, Paragraph 2, Sentence 2). 
 
Thus, unlike ordinary hypothecation, in the case of guarantee hypothecation, priority is shifted to the 
existence of the claim and its validity and not to its registration in the public register.  
 
4. Unlike ordinary hypothecation, there should be explicitly noted in the public register that this 
particular case of hypothecation is of a guarantee type. Otherwise, it would not be considered as 
guarantee hypothecation  (Article 289, Paragraph 2, Sentence 2).  
 
For various reasons guarantee hypothecation is seldom used in practice.  
 
HYPOTHECATION OF LARGE (MAXIMUM) SUMS 
 
Though Paragraph 1 of Article 289 explicitly requires an accurate indication of the amount of the 
"secured claim" during the registration of the hypothecation, there are still cases when it is difficult to 
determine precisely the amount immovable thing is used to secure. Article 289, Paragraph 2, sentence 
2 provides for such a possibility and referred to as the "hypothecation of large sums". The term 
"hypothecation of a maximum sum" would be more appropriate, as in this case the registration is 
effected for a maximum sum for which the hypothecated real estate can be used.  
 
Though the Civil Code provides for the possibility of application of the "hypothecation of large sums", it 
should be available only in terms of guarantee hypothecation.  
 
It is unlikely to be widely used in practice.  
 
REPEATED HYPOTHECATION OF IMMOVABLE THING 
 
As far as hypothecation is a property right and the character and nature of righteous encumbrance 
derives from the public register, the Civil Code allows for the possibility of repeated hypothecation of 
one and the same thing.  
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Example: 
Maspindzeli Ltd has drawn a credit from a bank in an amount of GEL 20,000 and has hypothecated a 
land plot, belonging to it with the view of securing the credit. After several months Maspindzeli Ltd 
draws a credit from another bank in an amount of GEL 20,000 and again used its land plot to secure 
the credit and has hypothecated it repeatedly.  
 
The Law provides for such a possibility. In principle, a creditor should be prepared to accept the 
already hypothecated property as a security for an obligation. This time, it does not matter whether the 
hypothecated property is sufficient for securing both demands.  
  
A practical problem may arise in determining the order of priority of satisfaction of the various 
demands. Let’s go back to our example: 
 
The second credit of Maspindzeli became due prior to the first one. Which should be satisfied first?  
 
The answer to this question is given in Article 290, Paragraph 1, Sentence 2. The law attributes the 
order of priority of satisfaction of the demands to the maturity of the fulfilment of a demand and not to 
the establishment of the hypothecation, i.e., a demand, secured by the hypothecation earlier than the 
other shall be satisfied first.  
 
RIGHTS OF AN OWNER, WHO IS NOT A PERSONAL DEBTOR OF A DEMAND, SECURED BY 
HYPOTHECATION  
 
Example: 
Alioni Ltd. draws a credit from a bank in amount of GEL 10,000 GEL in order to secure the credit Niavi 
Ltd. has hypothecated the three-story house belonging to it. (This is a case where the owner of a 
hypothecated real estate is not a personal debtor of a claim secured by the hypothecation). A credit 
agreement between the bank and Alioni provided for free demonstration of advertisements of the bank 
on television and it was considered to be repayment of part of the debt; thus Alioni acquired the 
possibility to credit this sum towards the payment of the debt. When the credit became due, the bank 
decided to sell the hypothecated real estate and to satisfy its demand. An owner rejected it and 
claimed the setting off of the obligations between Alioni and the bank. 
 
Despite the fact that an owner is not a personal debtor of the secured demand, the former is 
authorised to use all the means of petition to which the debtor is entitled. This right of an owner is 
underlined by Article 291, Paragraph 1. 
 
Example: (Article 291, Paragraph 2) 
Bazghadze has drawn a credit, from the bank where he works. With the view of securing his credit, he 
has hypothecated his four-roomed apartment. The date of Bazghadze’s retirement, i.e. the termination 
of employment relations, the cessation of employment contract, was set as the date of repayment of 
the credit. Termination of employment relations shall be considered as the date of maturity of the 
demand.  
 
RIGHTS OF AN OWNER WHILE SATISFYING A CREDITOR 
 
Example: 
Maspindzeli Ltd. failed to repay a credit to the bank in an amount of GEL 15,000, and thus 
endangered the hypothecated real estate of the owner, Oasis Ltd.  
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Is it the case that realisation of the property of an owner is the only way of satisfaction of a 
hypothecary creditor? Paragraph 1 of Article 292 allows an owner to satisfy a creditor and thus "save" 
his property from the realisation through an auction.  
 
The Law attributes this right to the availability of two conditions: 
 
a) when a demand became due (the above-discussed example) 
or  
b) when a "personal debtor is entitled to effect the relevant action". The following example will serve 

as an illustration of this statement: 
 
Example: 
Should the credit be interest bearing, a creditor is entitled to repay the debt only when the time limit, 
indicated in the agreement becomes mature. Before that a debtor is not entitled to repay the debt. As 
soon as this time limit becomes mature, an owner will acquire the right of satisfaction of a hypothecary 
creditor.  
 
Whenever Oasis satisfies a creditor and thus saves his property, the claim shall pass to him and he 
will become entitled to require the repayment of the debt from Maspindzeli (Article 292, Paragraph 2).  
 
It is obvious that the satisfaction of a creditor by an owner and the transfer of a demand to an owner 
require relevant amendment to the public register. This requires some special documents. In 
accordance with Article 292, Paragraph 4, when satisfying a creditor, an owner is entitled to require 
the documents necessary for making the relevant entry to the public register or for termination of the 
hypothecation.  
 
EXTENSION OF HYPOTHECATION TO THE FRUITS OF IMMOVABLE THING 
 
During hypothecation a question may naturally arise: In case of non-fulfilment of a demand, at what 
rate can a creditor use an immovable thing? With the view of giving answer to this question, it is 
expedient to define the concepts of an immovable thing and an essential part of an immovable thing. 
Due to the fact, that an essential part of a thing shares the legal destiny of the whole thing, both the 
main thing (e.g. a land plot) and its essential part (a house erected on this plot) shall be put up for 
auction or realised in any other way whenever the demand becomes due. Hence, the idea that it is 
possible to realise a plot and a house separately, when only one of them is hypothecated, is wrong.  
 
Thus, according to Articles 149 and 150, when satisfying a demand, together with the main thing shall 
be realised its essential part as well.  
 
With hypothecation of an agricultural land plot the scope of hypothecation will become wider and cover 
not only the essential parts of the plot, but its accessories as well. This could be attributed to the fact 
that an accessory is connected with the main thing "due to their common economic destination" and it 
serves the main thing (Article 151). Thus, with the view of preservation of the economic profitability of 
a land plot, a hypothecary creditor is interested in the realisation of a land plot together with this 
accessory.  
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Example:  
In a case where the mortgaged property is a tea plantation, for normal maintenance of which an owner 
of the land plot makes use of two tea harvest machines, the hypothecary creditor is entitled to demand 
the putting up a land plot for auction together with the tea harvest machines.  
 
There are cases when an owner gives out a hypothecated thing for rent or lease. This is considered to 
be the income of the real estate. Thus, when realised, an immovable thing is sold together with the 
rental or leasing relations, that increases the value of real estate. 
 
Hence, when realising an immovable thing, a hypothecary creditor is entitled to demand the realisation 
of an immovable thing together with its essential parts, fruits, rental or leasing relations, i.e., the scope 
of hypothecary responsibilities is wider.  
 
The Civil Code is not limited to the right of realisation of fruits acquired through the ordinary economic 
activities. Moreover, according to Paragraph 1 of Article 293, hypothecation extends over the fruits of 
an immovable thing, acquired through ordinary economic activities. Income acquired through road 
servitude may serve as an example of the above.  
 
Unlike a pledge, during hypothecation a hypothecated asset shall remain with an owner. An owner 
proceeds with the utilisation of this thing, lives in it, rents or operates it, and gets the yield. 
 
The fact that a hypothecary creditor is entitled to demand the realisation of fruits, accessories, and 
essential parts of a thing, does not mean that he is authorised to do this at any moment. On the 
contrary, it is the owner, who is entitled to dispose of the fruits, yield, and income, acquired through 
rent or lease, etc. at any time without losing the hypothecation. Moreover, according to Article 294, 
Paragraph 4 "an agreement in accordance to which an owner assumes the responsibility before a 
hypothecary creditor not to alienate, make use of, or otherwise encumber an immovable thing shall be 
considered void". 
 
Thus, the rights of a hypothecary creditor over an immovable thing are of more potential, than of 
concrete nature. They will become concrete after the claim becomes due and it becomes necessary to 
realise the hypothecated thing.  
 
When it comes to the realisation of a hypothecated immovable thing, it should be made clear what the 
hypothecary creditor wants to realise together with the main thing or what could be realised. For 
instance, should an owner have already gathered the yield of the current year and has alienated it, it is 
apparent, that the demand for realisation would not extend over the yield (Article 293, Paragraph 1). 
Problems will arise when a yield is already gathered and an agreement is made with a buyer, but the 
yield is not transferred to the possession of a buyer and exactly at the same time a court decision 
enters into force, that decides to realise the immovable thing.  
 
The sum obtained through the realisation of a hypothecated immovable thing shall cover both the 
main demand, the interest due, and court charges (Article 293, Paragraph 2). Thus, when deciding 
whether a land plot should be put up for auction with or without the yield and its accessories, it should 
be duly considered whether the realisation together with these parts is necessary.  
 
 
 
 



USE OF IMMOVABLES AS AN INSTRUMENT FOR SECURING THE DEMAND - MORTGAGE (HYPOTHECATION)  

GEORGIAN LAW REVIEW – FOURTH QUARTER 1999  109 

OBLIGATION OF MAINTENANCE OF THE HYPOTHECATED THING 
 
When a creditor draws a credit and hypothecates his house or other immovable property with the view 
of securing this credit, he never thinks that he will fail to repay the credit and will have to sell the 
house. Hypothecation is based upon the presumption that, after the termination of credit relations, an 
owner will get the property free from hypothecation. The fact that an owner of a hypothecated thing 
fully enjoys the rights of an owner during the entire course of hypothecation serves this very purpose – 
an immovable thing is retained with him and restriction is admissible only in cases explicitly provided 
for by law.  
 
Despite the fact that a thing is retained under an owner’s ownership, and serves the interests of the 
latter, the law still obliges an owner to maintain a hypothecated thing. This is not accidental, if we take 
into consideration that a hypothecary creditor considers the characteristics of the thing, its actual 
value, as the security and issues the credit on this basis.  
 
There are cases, where a hypothecated thing might be jeopardised due to the gravity of the situation 
and thus the value of the hypothecation will be endangered as well. A hypothecary creditor is 
authorised to set the relevant time limit with the view of avoiding the said situation and danger (Article 
294, Paragraph 1).   
 
Example:  
Maspindzeli Ltd has hypothecated a three-story building of a hotel, not yet put into operation, in favour 
of a bank to secure a credit in amount of GEL 25,000. Due to the wreckage of the underground water 
supply reticulation system, the foundations of the hotel are in danger of destruction, which would 
cause the collapse of the entire building. The bank has notified Maspindzeli about the possible danger 
and set forth a time limit of two months. Should no necessary measures be taken during this period, 
the bank would be forced to apply to the court for transfer of management of the hotel to a 
hypothecary creditor.  
 
Possibility of transfer of management of a hypothecated building is provided for by Article 294, 
Paragraph 3. "If the owner is found to fail in his obligation, the creditor may claim the transfer of the 
thing to his management".  
 
It is to be decided on a case-by-case basis what should be considered as non-fulfilment of obligations. 
For instance, in the case of hypothecation of an agricultural land plot the non-application of necessary 
agricultural measures by an owner, non-cultivation of the land, that may result in reducing its 
productivity, neglecting anti-erosion measures, etc. should be considered as failure to fulfil the 
obligations.  
 
Whether an owner fulfils its obligations is again to be decided on a case-by-case basis and through 
court proceedings. The court is to decide whether an owner fulfils its obligations, whether the 
hypothecation is actually endangered through this action, and whether the transfer of a thing to a 
hypothecary creditor for management is necessary. 
 
Relations when an insured immovable thing is endangered are of particular interest. Here first of all we 
consider a danger that allows for the receipt of insurance sum.  
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Example:  
A building, hypothecated by Maspindzeli Ltd, has been partially burnt down. The building was insured 
and its owner is entitled to claim the insurance sum from an insurer (insurance company). Article 294, 
Paragraph 2 provides for a restriction in this case: an insurer is authorised to pay the insurance sum 
only in case a creditor has already been notified about damages.  
 
Provided a creditor (a hypothecary creditor) has sufficient grounds to consider that an owner will not 
use the insurance sum for the restoration of a thing, he is entitled to claim from the insurer not to pay 
the insurance sum to an owner. A hypothecary creditor is entitled to use this sum himself for the 
restoration of a thing or claim the use of the sum with the view of covering the demand.  
 
Despite the fact that an owner is liable to maintain his own thing, he still remains an owner and enjoys 
all the rights an ordinary owner is entitled to. The law protects the rights of an owner at special rate 
and considers void all the agreements, according to which an owner assumes an obligation before the 
creditor not to alienate, make use of or otherwise encumber an immovable thing (Article 294, 
Paragraph 4, Sentence 1). This means that despite the hypothecation an owner is free to dispose of 
an immovable thing in an ordinary manner, to re-hypothecate it, exchange, etc. This is due to the fact, 
that the hypothecation is the instrument of securing by property and it does not matter who is the 
owner. The decisive argument is that the thing is encumbered by a property right. Hence, the Law 
considers it impossible for an owner to need the consent of a hypothecary creditor when alienating his 
own property (Article 294, Paragraph 4, Sentence 2).  
 
TRANSFER OF THE HYPOTHECATION AND THE RELEVANT DEMAND TO A THIRD PARTY  
 
Hypothecation is an accessory right. It can not exist without the principle demand. This fundamental 
provision of hypothecation plays an important part in practice. Thus it is necessary to pay particular 
attention to it.  
 
Example:  
Tolia Ltd. has hypothecated a land plot together with the building erected on it, to secure a bank credit 
in an amount of GEL 20,000. The bank was registered in the public register as an owner of a demand 
and as a hypothecary creditor. The bank has assigned its demand to a joint-stock company, 
Mshenebeli, but the entry to the public register, regarding the hypothecary creditor, has not been 
made.  
 
Analysing Article 295, we can make a number of important conclusions on the basis of this example: 
 
a. The hypothecation and the demand, serving as the basis thereof, could be transferred to another 

person simultaneously and together. Hence the bank could transfer its demand to Mshenebeli only 
together and simultaneously with the hypothecation and not separately or at different times.  

 
b. Together with the demand the new creditor also acquires the hypothecation. Notwithstanding 

whether there is any separate agreement between the bank and Mshenebeli on the transfer of the 
hypothecation, it would be transferred automatically to Mshenebeli together with the demand. It is 
inadmissible for the demand to belong to Mshenebeli and the hypothecation to the bank.  

 
The Law provides for the special order of assignment of the demand, secured by hypothecation: 
"Assignment of the demand shall only be considered valid, when the document establishing the 
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hypothecation, authenticated by the notary’s office, passes to the new creditor and he will be 
registered in the public register as a new creditor" (Article 195, Sentence 3). 
 
Hence the following is necessary for the transfer of a demand, secured by the hypothecation: 
1. Document establishing the hypothecation, authenticated by the notary’s office, is to be passed to a 

new creditor, i.e., the bank transfers these documents to Mshenebeli. 
  
2. Mshenebeli is to be registered in the public register as a new hypothecary creditor.  
 
OBLIGATIONS OF A DEBTOR TO A NEW CREDITOR  
 
The transfer of a claim to a new creditor does not change the hypothecary relations. Only the subject 
of this relation the creditor (a hypothecary creditor) is changed. As a rule, the debtor becomes aware 
of the change of a hypothecary creditor. One of the ways of doing so is registration in the public 
register. But there are cases, when a debtor is not aware of the change of a hypothecary creditor. This 
may result in the following situation: the debtor might repay the credit to the old creditor, i.e., fulfil the 
obligation in favour of an old creditor. In accordance with Article 200 "before the debtor is advised 
about the assignment of the demand, he is entitled to fulfil the obligation to the initial owner of the 
claim". In the case of hypothecation the Civil Code regulates this relation in a different way. According 
to Article 296, if the debtor pays off an old creditor, he is not exempted from the obligations before the 
new one.  
 
Example:  
A bank has assigned its demand for GEL 10,000 from Niavi Ltd., secured by the hypothecation of a 
land plot, to the Public Bank. The assignment was registered in the public register in compliance with 
the established order: Public Bank was registered as an owner of a demand – as a new creditor and a 
hypothecary creditor. Niavi failed to come to know about the above-mentioned fact in due course and 
repaid the debt – GEL 10,000 to the account of the old creditor – the bank. When the debt became 
due, Public Bank claimed the debt from Niavi. In accordance with Article 296, Niavi is required to pay 
the debt to a new creditor.  
 
Naturally the question will arise: what will become of the sum paid to an old creditor? Will the debtor 
be deprived of the right of claiming restitution of the sum? In accordance with Article 976, Paragraph 
1a, the debtor, who has paid the supposed creditor, has the right to claim the restitution of the sum 
paid.  
 
PRESUMPTION OF ACCURACY OF THE ENTRY IN THE PUBLIC REGISTER WHILE 
TRANSFERRING HYPOTHECATION AND DEMAND TO A NEW CREDITOR  
 
The demand and the hypothecation are non-material property wealth, tightly connected with each 
other. Thus, the general rule regulating the assignment of a demand shall be applicable in regard to 
their alienation. Namely, in accordance with Article 198, Paragraph 1, the demand shall be transferred 
to a new person in the same state as it was with the old owner. According to Article 201, Paragraph 1 
"Upon assignment of a demand, the new owner shall as well acquire the security instruments and the 
rights related thereto." The same rule is stipulated by Sentence 1 of Article 297: "Hypothecation and 
demand shall be transferred to a new creditor in such a state as it was with the old owner." 
 
Inasmuch as the registration is of decisive importance, content of a demand and of the hypothecation 
shall be determined from the public register. When establishing his rights, a new creditor, upon 
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becoming the owner of the other demand, shall rely upon the data registered in the pubic register. In 
practice, this means that should a debtor fulfil his obligation or part of it in favour of an old creditor and 
this is not registered in the register, he is not entitled to use this fulfilment against a new creditor.  
 
Example:  
Tolia Ltd has drawn a bank credit in amount of GEL 10,000 GEL, secured by the hypothecation of a 
land plot. The bank has assigned its claim, together with the hypothecation to the construction 
company Constructor, which is itself a creditor of the bank. At the time of assignment of the demand 
Tolia had already repaid GEL 6,000 GEL to the bank, but there was no relevant entry in the register. 
After the assignment of the demand Constructor claimed from Tolia the restitution of GEL 10,000 and 
indicated that this sum was registered in the register.  
 
With due consideration of the presumption of the accuracy and correctness of the register, Tolia is not 
entitled to refuse to repay the full amount of the demand, except in cases, where a new creditor was 
aware of the incorrectness of the entry to the register (Article 297, Sentence 4).  
 
RIGHTS OF THIRD PARTIES 
 
As a rule, upon realisation of the hypothecation the interests of an owner, whose property has been 
hypothecated, are impaired. But there are cases where the realisation of the hypothecation has an 
adverse effect upon a third party, causing the deterioration of his standing. Thus the law entitles this 
third person to protect his own rights. The following example serves to clarify this. 
 
Example:  
Chumburidze hypothecated his three-roomed apartment, where a tenant, Nozadze, lives together with 
his family. Chumburidze has failed to repay the debt to the bank. Thus the bank has required the sale 
of the apartment through an auction. The realisation of the apartment endangered Nozadze, who had 
already been notified by the bank about the possible termination of the rent contract. Being afraid of 
the possibility of eviction and being left homeless together with his family, he decided to pay 
Chumburidze's debt to the bank.  
 
In accordance with Article 298, he is entitled to do so. Specifically, "any third person whose standing 
becomes deteriorated due to the realisation of the hypothecation is entitled to fulfil the demand." 
 
Satisfaction of a creditor (a hypothecary creditor) by a third person shall result in the change of a 
hypothecary creditor. The hypothecary creditor is substituted by a third person. In our case Nozadze 
will supersede the bank and will become the creditor and hypothecary creditor to Chumburidze.  
 
Should a third person express willingness to satisfy the creditor; is the consent of a debtor mandatory? 
This question is of practical importance. A debtor may not be willing for a third person (in our case his 
tenant) to pay off the creditor. The Law does not provide for the necessity of such consent. A third 
person has the right of option: he is entitled to decide unilaterally on payment of the demand without 
consent of a debtor and thus "transfer the hypothecation to himself" (Article 298, Paragraph 1, 
Sentence 1). 
  
The issue of determination of the "deterioration of the standing" should be decided on a case-by-case 
basis. Just the "deterioration of standing" entitles a third person to pay the demand himself – to 
supersede a hypothecary creditor and become a new creditor for a debtor.  
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Upon satisfaction of a creditor, a third person may claim all the documents that are necessary for 
registration as a hypothecary creditor in the public register, including the documentation on payment of 
the demand.  
 
As mentioned repeatedly, there are cases where obligations, assumed by a debtor, are secured by the 
property of a third person. It is the property of the latter that is being hypothecated. In practice, this 
means that an owner uses his property for securing an obligation of the other person, thus increasing 
the danger of losing property rights over this property in the event the personal debtor fails to fulfil the 
assumed obligation. As a rule, hypothecation is used for securing large and long-term demands. It is 
obvious that an owner will not endanger his property only for altruistic reasons. Naturally he gets some 
reimbursement or other equivalent from a personal debtor. Thus, the relation between an owner and a 
personal debtor of a demand is a separate legal relation and, as a rule, is regulated by a separate 
contract. It is doubtless that hypothecation relations in most cases come to an end through timely 
fulfilment of a demand and not through the realisation of the hypothecation. Thus a personal debtor 
provides for additional instruments of protection of his interests in the agreement made between an 
owner and a personal debtor; namely should a personal debtor fulfil a demand of a creditor in due 
course or before the term, so that the realisation of the owner's property is not necessary, he is 
entitled to claim certain reimbursement from the owner or setting-off the obligation for the remaining 
term of hypothecation. Such a possibility is provided for by Article 298, Paragraph.  
 
Example:  
A construction company, Mshenebeli, draws a credit from a bank in amount of GEL 100,000. In order 
to provide security for the credit, an insurance company, Albatrosi, has hypothecated a land plot. 
According to the agreement, made between Mshenebeli and Albatrosi, the former was to build an 
office of up to GEL 40,000 GEL value, provided Mshenebeli failed to repay the credit within five years. 
Should Mshenebeli repay credit within two years, Albatrosi was to pay Mshenebeli 80 per cent. 
Mshenebeli managed to repay the credit to the bank, i.e. "a personal debtor satisfied the creditor" 
(Article 298, Paragraph 2, Sentence 1). In this case the hypothecation passes to a personal debtor 
and the latter becomes a creditor of an owner (Albatrosi). This means that the land plot of Albatrosi will 
become the instrument of securing an obligation, assumed before Mshenebeli, i.e. a personal debtor 
is authorised to claim the reimbursement of 80 per cent of the value of construction works and use the 
land plot of the owner (Albatrosi) as a security.  
 
WAIVER OF A DEMAND OR HYPOTHECATION BY A CREDITOR 
 
A hypothecary creditor, in the capacity of an owner of a claim, is entitled to waive a claim or 
hypothecation. As far as hypothecation is an accessory right and it does not exist without a demand, 
waiver of a claim by a creditor results in nullification of the hypothecation. But wherever a demand is 
secured by the property of a third person, law applies a special rule. In the case of a waiver of a claim 
of hypothecation, the latter is automatically transferred to an owner: the owner becomes a 
hypothecary creditor (Article 299, Paragraph 1, Sentence 1). Since the owner and the hypothecary 
creditor are one and the same person, the hypothecation extinguishes.  
 
Example: 
Valadze drew loan from a bank in amount of GEL15, 000. With the view of securing it Garanti Ltd. has 
hypothecated its three-story parking station in favour of the bank (creditor). Due to the fact that Garanti 
has set off the other obligation, it waived the demand and hypothecation in regard to Valadze. In this 
case an owner, whose immovable property has been hypothecated, supersedes a hypothecary 
creditor. This happens automatically and no separate agreement is required.  
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Waiver of a demand and hypothecation by a creditor is a unilateral transaction, a unilateral expression 
of will, and the law provides for a special rule for its validity: Waiver by a hypothecary creditor shall be 
authenticated through the notary's office and registered in the public register (Article 299, Paragraph 1, 
Sentence 2). 
 
Article 299, Paragraph 2 provides for cases, where a personal debtor is not an owner of a 
hypothecated immovable thing, but there exists an agreement between an owner and a personal 
debtor that the owner will satisfy a hypothecary creditor. In return, a personal debtor undertakes to 
fulfil a certain obligation in favour of an owner. Because of this, an owner is not relieved of the 
obligation to satisfy a creditor's demand, even in case when a creditor (hypothecary creditor) waives 
the hypothecation. But actually this waiver means freeing an owner's property from the liability. Then 
why is a personal debtor free in regard with a creditor in accordance with Article 299, Paragraph 2? 
Because an owner has assumed responsibility in regard to a personal debtor, to satisfy a creditor in 
return for a substitute fulfilment on the part of a personal debtor.  
 
Example:  
Giganti Ltd. has drawn a bank credit in amount of GEL 50,000. In order to provide security, a joint-
stock company Tolia has hypothecated its land plot. In compliance with an agreement made between 
Giganti and Tolia, the latter was to repay the bank credit, and, in case of non-fulfilment, to satisfy the 
creditor through the realisation of the land plot. On its part, Giganti assumed the responsibility to carry 
out the installation works valued at GEL 50,000 GEL. The creditor (the bank) waives the 
hypothecation, but left the claim for repayment of credit unchanged. Despite being registered as a 
debtor in the public register, Giganti "shall still be free" according to Article 299, Paragraph 2, as far as 
it has already acquired from Tolia the right of "reimbursement".  
 
Such cases are quite rare in practice, but the Civil Code provides for such possibilities.  
 
In practice, there are cases where an immovable thing is hypothecated and a hypothecary creditor is 
entitled to realise this thing in the case of non-fulfilment of a demand, but an owner of this thing still 
has such objections (right of petition) that entitle him to make a hypothecary creditor waives the rights 
to realisation of the asset. An owner may acquire the right of petition with a hypothecary creditor due 
to various reasons: unjust enrichment, causing damages, reorganisation, etc.  
 
Example:  
Maspindzeli Ltd. has drawn a bank credit in amount of GEL 150,000 and, with a view to secure its 
credit, has hypothecated his land plot with a five-story hotel on it. On an adjoining land plot, the bank 
has constructed a new building of the bank with underground repositories and other underground 
facilities. Upon constructing the underground facilities the foundation of the hotel, belonging to 
Maspindzeli, became so shaky that there has arisen the danger of breakdown of the entire building. 
Maspindzeli claimed reimbursement of damages from the bank or the payment for underpinning 
works. Meanwhile the credit became due. Maspindzeli refused to repay the debt until reimbursement 
of damages by the hypothecary creditor. According to Article 299, Paragraph 3, an owner enjoys such 
a right. Moreover he has the right to claim the waiver of the hypothecation from a creditor.  
 
Right of petition, which entitles an owner to waive the hypothecation, should be of property nature.  
 
 
 
DEMAND FOR REALISATION OF A HYPOTHECATED THING 
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As observed, hypothecary creditors enjoy a multitude of rights originating from the hypothecation. The 
most important among them is the right of realisation of a hypothecated thing. It could be said that this 
is the culmination of the hypothecation: an owner is facing the danger of losing the property and a 
hypothecary creditor acquires the possibility of satisfying his demand.  
 
When does a hypothecary creditor acquire the right of claim of the realisation of a hypothecated 
immovable thing? 
 
This is a question of most practical value. There is a general answer to it, which is stated by Article 
300, Paragraph 1: "… wherever a debtor delays the satisfaction of a demand, secured by the 
hypothecation…". This general answer requires some specification, as in different situations "delay" 
may take various forms.  
 
As a rule, the time limit for the realisation of a hypothecated asset shall be as agreed between a 
hypothecary creditor and an owner. With due consideration of the specific nature of these relations, 
the basis for these terms vary. Thus it will be expedient to analyse them with the help of concrete 
situations:  
 
a) When the hypothecation is used for securing credit or other monetary obligations, in determining 
the terms a concrete calendar day should be indicated, for instance 1st September, 30th November, 
etc. A creditor (a hypothecary creditor) has no right to claim the realisation of an immovable thing 
before this term comes due.  
 
Example:  
Kinkladze drew credit from a bank in amount of GEL 30,000, which was to be repaid to the bank on 1st 
July 1999. With the view of securing the demand, Kinkladze's four-roomed apartment has been 
hypothecated. Kinkladze failed to repay the debt on 1st July. The bank refused to grant an additional 
period for the fulfilment of the obligation. Thus the hypothecary creditor (the bank) became entitled to 
apply to the court and claim the compulsory realisation of the hypothecated apartment.  
 
Often a creditor sets up additional conditions and the right of claim for the realisation of a 
hypothecated thing becomes due earlier than it comes to the fulfilment of an assumed obligation. In 
these circumstances, it is not necessary for the terms for the fulfilment of a demand to become fully 
mature. Such conditions are: 
 
- breach of terms for interest payments on systematic basis; 
 
Example: 
Kinkladze was to pay interest in amount of GEL 500 on a monthly basis for the service of credit, drawn 
form a bank. Kinkladze failed to pay this sum for two years, thus the debt made up GEL 12,000. In 
such a case, a hypothecary creditor (the bank) is entitled to claim the realisation of a hypothecated 
apartment.  
 
- Non-insurance of an immovable property by a debtor; 
 
 
 
Example:  
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A farmers association has drawn a credit from a bank in amount of GEL 10,000 GEL and has 
hypothecated an agricultural land plot with the view of securing the credit. The bank required the 
farmers association to insure the land plot and the yield, as one of the conditions of the hypothecation 
and this was not done. Due to frequent droughts the yield became endangered. Because the land plot 
was not insured, the hypothecary creditor claimed the satisfaction of the claim and the realisation of 
the land plot through an auction.  
 
- Opening of bankruptcy proceedings against the property of a debtor or an owner; 
 
Example: 
Bankruptcy proceedings have been instigated at the court against Kedari Ltd. and bankruptcy trustee 
has been appointed. The bank, which issued a credit in favour of Kedari under the security of the 
hypothecated administrative building of Kedari, became aware of this fact. From this moment on, the 
bank is entitled to claim the realisation of the hypothecated building through an auction, regardless of 
whether the credit has become due or not.  
 
- Declaration of compulsory execution or compulsory management over the owner's property.  
 
Example: 
The court made a judgement against Samaia Ltd. on repayment of the debt in favour of Nergi Ltd. 
Accordingly, executive proceedings against Samaia have been initiated. A building, which was 
hypothecated in favour of the bank, became endangered. The bank is entitled to claim the compulsory 
realisation of the hypothecated property.  
 
- Alienation of a hypothecated land plot without the consent of a hypothecary creditor, etc.  
 
Example:  
Shavadze has drawn a bank credit in amount of GEL 5,000. Petriashvili has secured this credit 
through the hypothecation of his land plot. Before the credit became due, Petriashvili decided to sell 
the land plot without consent of the bank, though the necessity of such consent was provided for by a 
credit agreement. Having become aware of this attempt, the bank claimed the compulsory realisation 
of a land plot.  
 
b) The right of claim the realisation of the hypothecation may depend upon the termination of the 
contract by the parties to it. There are cases, when the termination of the contract by a debtor results 
in the right of a hypothecary creditor. It is natural, as far as the demand of a creditor is being 
endangered.  
 
Example: 
A construction company, Mshenebeli, has concluded a contract on work and material with Maspindzeli 
Ltd. - on the construction of the building of a hotel. Maspindzeli has hypothecated its land plot with the 
view of securing the obligation. After a few months, Maspindzeli decided to terminate the contract. 
Because the latter had not paid the value of the works carried out, Mshenebeli claimed the realisation 
of the land plot, together with the building erected on it, through an auction. 
 
Thus, the delay of the fulfilment by a debtor may acquire various manifestations depending upon the 
variety of circumstances. From that moment on, a hypothecary creditor acquires the right to claim the 
realisation of an immovable thing. This claim may be denominated as a hypothecation claim.  
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In case a debtor fails to fulfil the assumed obligation when a hypothecation demand arises, a 
hypothecary creditor is entitled to claim the realisation of an immovable thing (Article 300).  
 
Together with the rules of the Civil Code, the Law on Executive Proceedings (Sakanonmdeblo 
Matsne299, 1999, N 13, Article 53) shall apply. Originally, it was intended to introduce rules for 
compulsory auction into the Civil Code of Georgia. Then it was decided to regulate these relations by 
the Law on Executive Proceedings. But, unfortunately no amendment was made to Article 300, 
Paragraph 2. Thus the reference to the Civil Procedural Code is still maintained there. At the same 
time, during court proceedings in regard to a demand related to hypothecation the rules of the Civil 
Procedural Code shall apply.  
 
COMPULSORY SALE THROUGH AN AUCTION  
 
Compulsory sale through an auction shall be carried out by the court on the basis of the application of 
a creditor (Article 301, Paragraph 1). An application for a compulsory auction could be made by one or 
several creditors (Law on Executive Proceedings, Article 68).  
 
A hypothecary creditor acts as a claimant. Upon application to the court, he is to prove the existence 
of his right through the presentation of an entry into the public register.  
 
An owner, whose immovable property is secured by the hypothecation, is a defendant. This is the 
person, who is registered as an owner in the public register.  
 
Before the court makes a judgement in regard to a compulsory enforcement, an owner is entitled to 
engage every petition against a claimant (a hypothecary creditor) that a debtor and an owner are 
entitled to.  
 
A claim for the realisation of an immovable thing shall be lodged before the court according to the 
location of the immovable thing. In this case, the provisions of Civil Procedural Code shall apply on the 
jurisdiction in rem (Civil Procedural Code, Article 18). The court shall examine the case on its merits 
and make a judgement on satisfaction of a hypothecary creditor. On the basis of a court judgement, a 
writ of execution shall be made, according to which a compulsory auction shall be carried out.  
 
Court decisions on holding a compulsory auction shall be published. Apart from this, the court is liable 
to inform the relevant parties, indicated in the register regarding an intended auction (Article 301, 
Paragraph 2). Such relevant parties are an owner, a debtor and other creditors.  
 
The date and the place of an auction shall be determined by a court marshall. He makes a special 
announcement 7 days prior to the date of an auction, where the following should be indicated: 
a) Name and address of an owner of an immovable thing; 
b) First and family names of a court marshall; 
c) Date and place of an auction; 
d) Initial price of an immovable property, which is the price of the an immovable property 

indicated in the act of seizure; 
e) Location and short description of the property; 
f) Notice, that every person, exercising rights over the property, is to produce the proof of 

these rights prior to an auction.  
 
                                                           
299

 Sakanonmdeblo Matsne is the Georgian law gazette. 
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AUCTION PROCEDURES  
 
A specialist (an expert), assigned by court shall hold an auction. In certain cases, an executive officer 
may be delegated with the functions of an auctioneer (Law on Executive Proceedings, Article 72, 
Paragraphs 1 and 3).  
 
The auctioneer (an executive officer) shall declare an auction opened and make a relevant act known 
to the participants. The auctioneer shall ask the initial price. The auctioneer may explain the terms of 
an auction to the participants prior to the auction.  
 
An auction shall last until no further offer is made. The auctioneer shall announce the last price offered 
at the end of the auction. The last price shall be announced three times and loudly (Law on Executive 
Proceedings, Article 74, Paragraphs 1 and 2). 
 
The highest bidder at an auction shall be required to present the guarantee in amount of one tenth of 
the value of the property. In practice, such guaranty may be presented in the form of cash, a bank 
cheque or a bank security. As a rule, other types of security in terms of property security shall not be 
accepted. Should a bidder fail to present the guarantee without delay, the bid shall be invalidated and 
the auction should be continued.  
 
OTHER WAYS OF REALISATION OF AN IMMOVABLE PROPERTY 
 
Compulsory sale through an auction is not the only way of realising a hypothecated immovable thing. 
The Court is authorised to determine other ways of realisation of immovables, provided an owner and 
creditor make a joint declaration in this respect (Article 302, Paragraph 1, Sentence 1). 
 
Example: 
Tolia Ltd., whose three-story administrative building has been hypothecated in favour of the bank 
Mercuri, failed to repay the debt in due course. As a result, Mercuri claimed the realisation of the 
building through an auction and lodged a claim before the court. Tolia and Mercuri negotiated to 
establish a limited liability company and to include the building of Tolia into its authorised capital. They 
have made a joint declaration to the court in this respect.  
 
Prior to making a judgement in regard to the means of realisation of an immovable thing, the court is 
obliged to hear the parties and ensure that both parties agree to the proposed means of satisfaction of 
a demand.  
 
Similar to a pledge, direct transfer of a property into the possession of a hypothecary creditor is 
forbidden. Such an agreement shall become void in compliance with Article 302, Paragraph 2. As far 
as the Law does not allow for this way of property transfer, in practice the parties apply to other 
means: there are cases where a creditor re-registers the debtor's property in its own name under the 
condition that, after the fulfilment of an obligation, the property shall be restored to a debtor. Such 
relations fall under the principle of contractual autonomy, provided for by the Civil Code, but this shall 
not be qualified as a hypothecation. This instrument of securing an obligation shall be construed as a 
specific type.   
 
When talking about the other ways of realisation, one practical question will arise: whether the 
prohibition, provided by Article 302, Paragraph 2, regarding the direct transfer of property, applies in 
cases when an agreement is reached between a hypothecary creditor and an owner through the 
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court? In this case the Law prohibits "the direct transfer", automatic proclamation of hypothecated 
property as an ownership of a hypothecary creditor. But this does not mean that an owner is forbidden 
to sell a hypothecated thing to a hypothecary creditor with the view of repaying the debt and the 
surplus sum to remain with the owner. 
 
Hence, one more way of realisation, different from auction could be the selling of a thing to a 
hypothecary creditor. 
 
RIGHTS OF A DEBTOR OVER REALISED DWELLING PLACES 
 
After the court makes a judgement in regard to a sale of an immovable thing through auction, the 
debtor shall lose the right of retaining the fruits of a thing (Article 301, Paragraph 1). In this case as "a 
debtor" shall be considered an owner of a thing.  
 
Example:  
Okropiridze has hypothecated an agricultural land plot at a bank. He failed to repay the debt in due 
course. The hypothecary creditor claimed the realisation of the land plot through auction. The Court 
satisfied the claim of the hypothecary creditor. The court judgement coincided with the period of maize 
harvesting. Though, as a general rule, an owner is entitled to the fruits from a land plot, in this case he 
is deprived of such a right. Hence, at an auction the land plot will be realised together with the fruits 
(yield).  
 
In Georgia, it is very common to hypothecate a dwelling house or an apartment. The problems that 
often arise are obvious. Many bankers considered the second paragraph of Article 303 to be unfair. 
The case is that a debtor, provided he lives in this building or in the part of it (either alone of together 
with his family), has the right to remain in this building, after the realisation, in the capacity of a renter. 
Here we have to encounter two different cases: 
 
The first case is when a debtor is the owner of a house (apartment) himself and loses the property 
right over this house (apartment). In this case, he has the right to request to retain the status of a 
renter.  
 
The second case is when a debtor is not an owner of a house (apartment), but lived there as a renter 
before the realisation and wants to live there under the same status. Apart from the right of claiming 
the continuation of rent relations, he enjoys the rights, provided by Article 298 entitling him to satisfy a 
hypothecary creditor himself.  
 
A precondition of this option of a debtor is the payment of rent concurrent to the market conditions.  
 
Problems arise because of the fact that, as a rule, creditors in Georgia do not like to leave anybody in 
a house (apartment) as a renter. The reason is that potential buyers always refrain from purchasing a 
thing over which some third person may have some rights.  
 
The purpose of Article 303, Paragraph 2 is to secure the social protection for person, who may be left 
roofless due to the realisation of a hypothecated thing. This is an important provision for the country 
oriented to a social market economy.  
 
At the same time, this may create problems for the development of hypothecation relations. There 
already exist some manifestation of this. The respective solution provides the Civil Code. To this end it 
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is necessary to study provisions, regulating rental relations. After the realisation of a hypothecated 
thing, the buyer of a house (apartment) is entitled to terminate the rental contract according to Article 
562, Paragraph 2, Subparagraphs b) and c).  
 
AVOIDING THE HOLDING OF AN AUCTION  
 
As mentioned before, an auction is one of the important means of nullification of a hypothecation, but 
least favourable for an owner: an owner may lose the property; and the rights of third persons (of a 
renter, other creditors, etc.) may become endangered as well. Thus the law grants them the possibility 
of avoiding the holding of an auction, provided they manage to satisfy a hypothecary creditor (a 
creditor).  
 
Example:  
Maspindzeli Ltd. drew credit from a bank in amount of GEL 50,000. With a view of securing the credit, 
a subsidiary enterprise of Maspindzeli, Amanati Ltd., has hypothecated a land plot belonging to it. 
Maspindzeli was to repay the credit on 1st December, but failed so to do. The bank then applied to the 
court and claimed the compulsory realisation of the land plot. Amanati, called to court in the capacity 
of a defendant, requested the postponement of an auction. The request was substantiated by 
readiness of the latter to cover the bank credit, though Amanati was not the personal debtor of the 
bank. The court decided to meet the request of Amanati.  
 
A third person, whose property is not hypothecated, but whose rights might become impaired upon the 
alienation of the property through an auction as well enjoys the rights similar to that of an owner.  
 
Example: 
With the view of securing a bank credit Chiabrishvili has hypothecated his two-roomed apartment, 
rented by some Bazghadze. Chiabrishvili failed to repay credit in due course and the bank claimed the 
realisation of the apartment. The possible realisation of the apartment has endangered Bazghadze, 
who might have been left homeless. Thus he decided to pay Chiabrishvili's debt and avoid an auction. 
The court decided to meet his request. 
 
Though the court may delay the holding of an auction upon the request of an owner, postponement 
should be duly substantiated. It should provide for the possibility of actual satisfaction of a creditor and 
assess the likelihood of this happening. The court should satisfy itself that the postponement of an 
auction would offer the better possibilities for the satisfaction of the demands of a hypothecary 
creditor, and not endanger him.  
 
Example:  
Sporting Hotel Pipki Ltd. has hypothecated the building of the hotel with the view of securing a bank 
credit. The hotel was destined for seasonal operation, namely for the winter period. Thus it actually got 
no income in summertime. For this reason the company failed to repay the bank credit in due course. 
The bank claimed the realisation of the building through an auction. During the court proceedings, 
Pipki requested the suspension of the auction on the grounds that the season would start up in a 
month's period and large amount of tourists would be expected, this would increase the income of the 
hotel and make it possible to satisfy the hypothecary creditor (the bank).  
 
On suspension of an auction the court should conclude that it is reasonable to suspend the auction 
"due to personal and economic relations of an owner or the type of debt" (Article 304, Paragraph 2, 
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Sentence 2). But what is to be understood under "personal and economic relations of an owner" or 
under "the type of the debt" should be determined on a case-by-base basis.  
Postponement of an auction is not always deemed reasonable. There are cases, when it may 
adversely affect a creditor. And the postponement of the auction is deemed unreasonable, taking into 
consideration the interests of the creditor. 
 
Example:  
A creditor, who is to be satisfied through the realisation of a hypothecated immovable thing, is a debtor 
to another creditor. He will be able to satisfy this other creditor only by the sum obtained from a 
hypothecated thing. Thus the postponement of an auction may adversely affect to the creditor.  
 
As observed, the court may suspend the holding of an auction due to the circumstances of the case. 
But the law provides for time limits for the postponement of an auction: not more, than six months.  
 
One of the grounds for suspension (postponement) of an auction is the opening of bankruptcy 
proceedings. In this case, an auction should be temporarily suspended upon the notice of a trustee in 
bankruptcy (Law on Executive Proceedings, Article 70, Paragraph 4). Declaration of a trustee in 
bankruptcy may result in temporary suspension of an auction only in case if "the realisation through 
auction of an equivalent to the bankruptcy mass becomes substantially difficult, or a proposal for 
negotiations to be held between a creditor and a debtor, certified by court, is submitted" (Law on 
Executive Proceedings, Article 70, Paragraph 4). 
 
PARTICIPATION OF A CREDITOR, A DEBTOR AND AN OWNER IN AN AUCTION  
 
Though the law forbids the automatic transfer of a hypothecated immovable thing into the ownership 
of a hypothecary creditor, in the case of a compulsory auction a hypothecary creditor (creditor) has the 
same right of participation in the auction as any other person has, in particular an owner and a debtor. 
In this case neither a creditor, nor an owner shall have any preference.  
 
Whenever an owner takes part in an auction, he has to buy out his own thing. What motivation would 
an owner have? What justifies his participation in this procedure? Practically this could be explained 
only by one reason: an owner might buy a thing at a lower price then the amount of debt, to be 
covered. In case of undeveloped economies this possibility is all too likely.  
 
Example: 
Otaridi Ltd. drew a bank credit in amount of GEL 50,000. He has hypothecated a two-story 
administrative building, with an estimated value of GEL 80,000. Otaridi took part in an auction in the 
capacity of an owner. The starting price offered by the auctioneer was GEL 55,000, but nobody 
expressed the desire to buy the building at this price. The price of GEL 30,000 offered by Otaridi was 
not bettered. As a result, the building remained with the owner, but the debt was only partially paid and 
Otaridi bought the building free from hypothecation.  
 
Such an auction is unfavourable for a creditor. Thus upon the registration of the hypothecation the 
creditors try to determine the exact price of a thing under hypothecation, and to grant a loan only on 
the assumption that the sum acquired through the realisation of a thing will actually cover the debt. 
  
The only aim of participation of a hypothecary creditor in an auction may be the purchase of a 
hypothecated thing at a low price, with the view of acquiring the possibility of full satisfaction of his 
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demand. But in practice the creditors seldom apply this method. They are more interested in 
satisfaction of their demands in monetary terms.  
 
REPEATED AUCTION  
 
There are many cases, when an auction turns out to be unsuccessful: no buyer appears to be ready to 
pay the relevant sum. In this case, the law provides for the possibility of holding a repeated auction. In 
accordance with Article 306, Sentence 1, the bid accepted at an auction shall not be less then seventy 
per cent of the price of a thing as evaluated by an expert. 
 
Example:  
An administrative building of Otaridi Ltd. has been put up for an open auction. An auctioneer set GEL 
100,000 as the original price of the building. The maximum bid was GEL 50,000. The auctioneer 
declared the need for a repeat auction.  
 
A repeat auction shall be held not less then two weeks and not more then six months after the first 
one. A repeat auction shall be declared in the same manner as the first one. It is necessary to indicate 
that an auction is a repeat one.  
 
A repeat auction shall be held according to the same procedures as the first one save that the 70 per 
cent restriction of the offer shall not apply this time. Bids at the repeated auction shall cover at least 
the charges of the procedure and the claim of a creditor. 
 
Example:  
Otaridi Ltd. drew a bank credit in amount of GEL 40,000, secured by the administrative building. At the 
first auction an auctioneer set GEL100,000 as an initial price. The highest bid was GEL 50,000. Due to 
the 70 per cent restriction the first auction failed. The demand of a creditor was GEL 40,000 GEL, 
while the costs of the proceedings has been GEL 7,000 GEL. At the repeated auction the highest bid 
was again GEL 50,000. Thus the auction was considered successful. 
 
In case the proposal covers neither the demand of a creditor, nor the proceeding charges. The auction 
will not be held. The owner shall cover the auction expenses.  
 
NULLIFICATION OF THE HYPOTHECATION AFTER THE REALISATION OF THING 
 
One more peculiarity of the realisation of a thing through an auction is that a bidder of a thing shall 
either pay the price of the purchase immediately or present guarantee for one tenth of the value of the 
property. Should the buyer be unable to do so immediately, his bid at the auction shall be considered 
void and the auction shall be continued.  
 
An auction shall be continued until a new bid is made. An auctioneer (an executive officer) shall 
announce the last bid and the end of an auction. The last bid shall be announced three times and 
loudly (Law on Executive Proceedings, Article 74, Paragraph 1 and 2).  
 
A buyer of a thing at an auction receives a relevant order including the following information: the type 
of a purchased thing, the buyer of a thing at an auction, offered price and terms and the conditions of 
an auction (Law on Executive Proceedings, Article 75, Paragraph 1). 
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A buyer becomes an owner of a thing after the payment of the price of a thing (Article 307, Paragraph 
2). The law provides for exact time limits and order of payment of the price. A buyer of a thing at an 
auction is to deposit the part of the sum to be paid onto the account of the Executive Bureau within 
two weeks. This sum should not be less then one tenth of the sum to be paid. The law does not 
provide for time limits for the payment of the total sum. This time limit should be determined during an 
auction itself. It is expedient that this time limit be as short as possible. The most common case is the 
payment of the total sum right at the auction or immediately after its closing. The aim is one and the 
same: the personality of a buyer should not cause the delay of an obligation. A hypothecary creditor 
should not find himself in a situation similar to that where he was with the claim, secured by the 
hypothecation. Unreasonable delay of the payment may cause new problems to the creditor. Thus the 
expert, holding an auction should be interested in the payment of the purchase price by the buyer as 
soon as possible. Otherwise, his action may be qualified as holding of an auction in an improper 
manner and become subject to civil liability in compliance with Article 309.  
 
Should the maximum offered price be not paid by the buyer of a thing at an auction within the period 
established by the court, the court shall invalidate the order on transfer of the rights over the property, 
purchased at an auction. In this case, the buyer becomes liable to pay three percent of the value of 
the property. He is to pay the auction, court and other expenses as well.  
 
CONSEQUENCES OF THE TRANSFER OF PROPERTY TO A BUYER 
 
After the transfer of property to a purchaser at an auction, the hypothecation extinguishes, and also all 
other rights with which the object was encumbered after the registration of the hypothecation by the 
hypothecary creditor, which conducted the compulsory execution. 
 
Example:  
Orioni Ltd. has drawn a bank credit in amount of GEL 30,000 and has hypothecated a land plot with 
the view of securing the credit. After several months, Orioni Ltd. drew another credit from JSC Kolkheti 
in amount of GEL 150,000. Orioni failed to repay the credit to the bank. As a result the bank applied 
for the realisation of a land plot through an auction. The court approved the application. Koridze 
bought the land plot at an auction. Though the land has been repeatedly hypothecated, it would be 
freed from hypothecation from the moment of purchase, i.e. the buyer will get the land plot free from 
encumbrance.  
 
Thus should the sum obtained through an auction not be sufficient for the satisfaction of both 
hypothecary creditors, the demands of the second and other hypothecary creditors will not be satisfied 
by means of a land plot. Hence the creditors should refrain from securing their demands by means of 
an already hypothecated immovable thing.  
 
Along with hypothecation, Article 307, Paragraph 3 deals with the “property right", the land plot is 
encumbered with and which extinguishes upon the transfer of the property to a buyer. It should be 
clarified what property rights are meant in this regard, since the restricted property rights remain 
unchanged despite the change of the owner. "Property right" in this case shall mean only the rights 
related to the hypothecation, arising from the hypothecation and registered in the public register. The 
demand of a creditor, which is secured by the hypothecation, is also part of these rights.  
 
The principle of nullification shall not be applicable in regard to the so-called restricted property rights. 
These are the rights of construction, usufruct, and servitude. Despite the transfer of property into the 
possession of a buyer, these rights remain unchanged.  
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Example: 
A land plot of Orioni Ltd. has been encumbered with the right of servitude, granting the neighbour with 
the right of passage through the land plot of Orioni. Purchase of this land plot at an auction does not 
invalidate this right. The buyer is still entitled to retain the available servitude unchanged.   
 
Moreover, the new owner automatically becomes a participant in rent and lease relations, existing at 
the time of property transfer. Upon the transfer of property to a new buyer, the old owner shall be 
construed as a renter in accordance with the market conditions.  
 
Example:  
A two-storied house, belonging to Koridze and rented by Tavtavi Ltd. was sold at an auction. Tavtavi 
used this house as an office. The buyer of the house automatically became the landlord.  
 
Though the hypothecation extinguishes and a hypothecary creditor is satisfied through the sale of an 
immovable thing through an auction, provided the owner is not a personal debtor of a creditor, the 
demand shall be transferred to the former in a manner as to claim the fulfilment from a personal 
debtor.  
 
THE ORDER OF ALLOCATION OF INCOME, OBTAINED THROUGH THE REALISATION OF A 
THING 
 
After an auction arises a practical question of how to allocate the sum obtained through the realisation. 
It is obvious, that an auction mainly aims at the satisfaction of a hypothecary creditor. But, it is 
possible that there is more than one hypothecary creditor. Thus a question may naturally arise: how to 
allocate the sum? There is a case when the income covers all the debts. In this event, the expert 
specifies the court expenses, auction expenses, deducts this sum from the total and allocates the 
remainder between the creditors (hypothecary creditors). Should a definite amount of sum remain 
after the allocation, it will be given to an owner of the property sold (Article 308, Paragraph 1). 
 
Example: 
Upon the claim of a hypothecary creditor – Ipobank, a land plot belonging to Tolia Ltd. was sold 
through an auction at a price of GEL 50,000. Ipobank's claim totalled GEL 20,000 and the other 
creditor's claim, registered as a hypothecary creditor was GEL 10,000. The auction expenses were 
GEL 6,000. The total sum obtained through the auction should be allocated in the following manner: 
 

a) GEL 6,000 will be paid for the reimbursement of auction expenses; 
b) GEL 20,000 will be allocated to Ipobank; 
c) GEL 10,000 will be allocated to the other creditor; 
d) GEL 14,000 will be allocated to the owner of the land plot.  

 
The problem will arise when the sum obtained through the realisation does not cover all the demands 
secured by the hypothecation. In this case, an expert shall specify the expenses, deposit the 
remaining sum into a bank account, elaborate the schedule of the allocation in accordance with the 
succession of the entry into public register and submit it to the court. This schedule shall be followed 
by a court officer on a mandatory basis (Article 308, Paragraph 2). Priority shall be given to the first 
hypothecary creditor, who demanded the realisation of a thing through an auction.  
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Example:  
Upon the claim of a hypothecary creditor the administrative building of Tori Ltd. was sold through an 
auction at a price of GEL 30,000. The demand of a hypothecary creditor totalled GEL 20,000 court 
expenses GEL 4,000. The claim of the second hypothecary creditor was GEL 8,000 and that of a third, 
GEL 3,000. The court approved the allocation schedule, in accordance with which the income was to 
be allocated in the following manner: 
 

a) GEL 4,000 for court expenses;  
b) GEL 20,000 for the satisfaction of the first hypothecary creditor; 
c) GEL 5,000 for the second hypothecary creditor; and 
d) GEL 1,000 for the third hypothecary creditor.  

 
While allocating the expenses the court shall give due consideration both to the amount of the debt 
and to the nature and importance of the demand.  
 
JOINT LIABILITY OF THE STATE FOR FAILURE OF AN AUCTION 
 
As demonstrated above, an expert appointed by the court shall conduct an auction. An executive or a 
court officer may as well act in the capacity of an expert, provided the court considers it expedient.  
 
An expert shall be liable for holding an auction correctly in conformity with the law. He shall be 
personally liable for the non-fulfilment of the assumed obligation and any damages caused in this 
respect. The following should be considered as non-fulfilment of these obligations: 
 

a) Ungrounded delay of time limits of an auction; 
b) Establishment of unjustifiably low initial price; 
c) Granting an unjustifiably long period to a buyer of a thing for the payment of the price; 
d) Breach of the order of holding an auction, established by the law, etc. 
  

Each of these, as well as the other violations, may cause significant damage both to a creditor and 
other participants of an auction. As far as an expert is appointed by the State, the law provides for the 
joint liability of the State in this respect (Article 309). 
 
This provision is an important guarantee for the participants of an auction. At the same time it calls for 
the higher degree of alertness and liability.  
 
COMPULSORY MANAGEMENT OF A THING (SEQUESTER) 
 
The sale of an immovable thing through an auction is not the only means of satisfaction of a 
hypothecary creditor. There are cases, when a hypothecary creditor considers the compulsory 
management of a thing more expedient than its realisation through an auction, because of its more 
efficient use. In this case the expected result may be greater than the proceeds of a sale. 
 
The right to claim compulsory management of a thing is assigned to a hypothecary creditor, who is 
entitled to claim the realisation of the asset through an auction. Compulsory management is an 
alternative to the realisation, thus it should be a reasonable way for a hypothecary creditor.  
 
Example:  
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Maspindzeli Ltd failed to repay a credit to a bank in an amount of GEL 20,000, as it failed to put the 
hotel into operation in time. The bank claimed the compulsory management of the hotel, as it was 
confident that would more quickly satisfy its claim in this way, than through an auction. Thus it applied 
to the court, claiming the imposition of compulsory management of the hotel.  
 
Who is entitled to exercise the functions of a manager? 
 
In accordance with Article 310, Paragraph 1, Sentence 2 the court appoints a manager or imposes the 
managerial functions upon an owner of a thing itself. A creditor (a hypothecary creditor), a judge, a 
court officer or their close relatives may act in the capacity of a manager (Law on Executive 
Proceedings, Article 79, Paragraph 2). 
 
As a general rule, the functions of a manager may be imposed upon an owner only when a 
hypothecary creditor or the court is fully confident that he is able to operate this thing and obtain fruits 
from it and satisfy a hypothecary creditor.  
 
Before rendering a judgement on the compulsory management of a thing, the court should hear a 
creditor and a debtor, as well as other persons, who are registered in the public register and whose 
rights might be impaired through the compulsory management. Apart from this, compulsory 
management is admissible only when it is expected that the income, obtained through the compulsory 
management, will be higher than current costs of that management (Article 310, Paragraph 3).  
 
Upon rendering a judgement on the compulsory management of a thing, the judge shall issue the 
relevant instructions, approve the schedule of allocation of income and fix the remuneration of a 
manager. The judge is authorised to supervise the activities of a manager, and, with substantial 
reason, relieve him of the post (Law on Executive Proceedings, Article 79, Paragraph 3).  
 
A manager receives the fruits from the thing and allocates the income in accordance with the schedule 
of allocation.  
 
In the case of compulsory management, the Civil Code provides for one peculiarity regarding the 
status of the debtor living in the building under the compulsory management. Namely, in accordance 
with Paragraph 4 of Article 310, should a debtor or the members of his family live in the building under 
the compulsory management, he is to pay the rent on market terms from the moment of effecting the 
compulsory management.  
 
This obligation of a debtor is attributed to the fact, that the compulsory management should justify 
itself economically and bear the actual results.  
 
Compulsory management shall be invalidated upon the satisfaction of a creditor, or when it is 
apparent that the satisfaction of a creditor through management is impossible.  
 



MOST IMPORTANT LEGAL ACTS ADOPTED IN THE THIRD QUARTERS OF 1999  

GEORGIAN LAW REVIEW – FOURTH QUARTER 1999  127 

 

MOST IMPORTANT LEGAL ACTS ADOPTED IN THE FOURTH QUARTER OF 1999 
 
 
I. LAWS ADOPTED BY THE PARLIAMENT OF GEORGIA 
 
 
25.11.99 Law on changes and amendments to the law of 

Georgia “On Parliamentary Committees of Georgia” 
 

SM300 No. 14 45(52) pp. 2-3 

25.11.99 Law on amendments to the law of Georgia “On 
Parliamentary Fractions”  
 

SM No. 8 45(52) p. 2 

08.12.99 Law on changes to the law of Georgia “On 
Parliamentary Committees of Georgia” 
 

SM No. 56 48(55) p. 2 

10.12.99 Law on changes to the “Criminal Code of Georgia” 
 

SM No. 68 48(55) p. 2 

10.12.99 Law on changes to the law of Georgia “On the 
Status of Members of Parliament” 
 

SM No. 72 49(56) p. 3 

10.12.99 Law on changes to the law of Georgia “On 
Obligatory Insurance of life and health and provision 
of pensions to Members of Parliament” 
 

SM No. 74 49(56) p. 3 

24.12.99 Law on changes and amendments to the law of 
Georgia “On the Budgetary system and Budgetary 
responsibilities” 
 

SM No. 89 51(58) p. 3 

24.12.99 Law on changes to the law of Georgia “On the 
Budgetary system and Budgetary responsibilities” 
 

SM No. 95 51(58) p. 3 

24.12.99 Law on changes and amendments to the “Tax Code 
of Georgia” 
 

SM No. 97 51(58) pp. 3-4 

24.12.99 Law on changes to the law of Georgia “On State the 
Budget of Georgia for 1999” 
 

SM No. 87 51(58) p. 2 

28.12.99 Law on changes to the Tax Code of Georgia 
 

SM No. 100 52(59) p. 4 

28.12.99 Law on changes to the law of Georgia “On the 
Status of Member of Parliament” 
 

SM No. 116 52(59) p. 6 

28.12.99 Law on changes and amendments to the law of 
Georgia “On Local self-governing and 
Administrational Bodies” 

SM No. 108 52(59) pp. 5-6 
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09.12.99 Law on amendments to the law of Georgia “On 

Special titles and Diplomatic ranks” 
 

SM No. 65 47(52) p. 3 

 
 
II. ORDINANCES OF THE PRESIDENT OF GEORGIA  
 
 
01.10.99 Ordinance of the President of Georgia No. 564 “On Licensing the  Business of 

medical Institutions” 
 

12.10.99 Ordinance of the President of Georgia No. 591 “On Reform of the penitential 
System”  
 

23.11.99. Ordinance of the President of Georgia No. 629 “On Approval of the Provision of 
informational Centre of economic Reform” 
 

25.11.99 Ordinance of the President of Georgia No. 630 “On Participation of the Georgian 
Delegation in WTO Ministerial Conference” 
 

02.12.99 Ordinance of the President of Georgia No. 638 “On Establishment of special service 
of State Representative in the Field of Human Rights” 
 

29.11.99 Ordinance of the President of Georgia No. 634 “On Temporary urgent Measures for 
Regulation of Registration of Arrival, Staying, and Departure of Foreigners”  
 

31.12.99 Ordinance of the President of Georgia No. 704 “On Rules of Licensing and 
Organising the Lotteries, Casinos, Gambling Houses and other similar Games” 
 

 
 
III. DECREES OF THE PRESIDENT OF GEORGIA 
 
 
11.10.99 Decree of the President of Georgia No. 1238 “On Granting the Status of Georgian 

Air Flagship”  
 

03.12.99 Decree of the President of Georgia No. 1336 “On Signing the Civil Law Convention 
on Corruption”  
 

08.12.99 Decree of the President of Georgia No. 1477 “On Signing the Memorandum of 
Mutual Understanding among Georgian Government and European Commission on 
Establishment of Georgian Agrobusiness Bank” 
 

31.12.99 Decree of the President of Georgia No. 1571 “On Signing the European Framework 
Convention on Protection of National Minorities” 
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