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INTRODUCTION

Dear Readers,

The Legal Team of GEPLAC welcomes you to the second, “all-in-one“-edition of the Georgian Law
Review extending to the 2nd and 3rd quarter of 1998. This edition in the first place will deal with
international legal relations, as these carry special importance for Georgia due to her role as a transit
country that is closely involved in international trade.

The new edition will be introduced by Gela Bezhuashvili who intensively discusses the principles of
self-determination of peoples as well as the territorial integrity and sovereignty of states. These are
legal matters which are of utmost importance not only to Georgia but to many states all over the world.

The international aspect of this edition is continued by Sulchan Gamkrelidze who illustrates and
comments upon the Georgian law on Private International Law that was recently enacted and
elaborated with his significant contribution.

The importance of the pending accession of Georgia to the World Trade Organization requires us to
put priority to legal issues that are related to this still new organisation. In particular, our Georgian
Legal Expert Alexander Tushuri provides an overview on its objectives and structure, Jürgen Stehn
illustrates existing WTO rules on subsidies and respective countervailing measures and, moreover,
Maik S. Masbaum  introduces the system on dispute settlement that enables countries to defend their
interests under WTO rules.

Detailed analysis of the new Georgian Civil Law is provided by the famous authors of the new
Georgian Civil Code. Zurab Akhvlediani  gives an overview of the new provisions of Georgian
legislation on inheritance law and Bessarion Zoidze  discusses the development of the concept of
property due to the specific influences imposed on it by the country’s transition from a central state to
a market economy.

A further contribution from the Legal Team of GEPLAC is dedicated to the law on international sales
contracts. David Kereselidze analyses the application of the Vienna Convention on International
Sales Contracts (CISG) that has significant importance for Georgian entrepreneurs involved in export
and import business. Finally, the President of the International Chamber of Commerce in Georgia,
Andreas Brandt, reviews recent amendments of the ICC-Arbitration-Rules and its impact on the Law
of Georgia on Private Arbitration that has been adopted on 17 April 1997.

We hope that our selection will satisfy your interest and hope that you will enjoy forthcoming editions
of GLR as well.

November 1998, Tbilisi

Maik S. Masbaum Alexander Barnewitz
Acting Legal Team Leader European Legal Expert
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GELA BEZHUASHVILI
*

THE INTERACTION OF PRINCIPLES:

THE PRINCIPLES OF SELF–DETERMINATION,

TERRITORIAL INTEGRITY AND STATE SOVEREIGNTY

1. Introduction

“All peoples have the right of self-determination. By virtue of that right they freely determine their
political status and freely pursue their economic, social and cultural development.” (Article 1 of the
International Covenant on Civil and Political Rights, ICCPR). The relatively straightforward of the
Article 1 in particular is commonly cited as evidence of the universality of the right of self-
determination, although its formulation does little to define the scope of the right. It is necessary to
understand that the right of self-determination is one of the most awkward to define, since the abuse
of the right could jeopardise international peace and security in giving States the impression that their
territorial integrity was threatened.

No one doubts anymore that the principle of the self-determination of peoples is a legal principle and
many declare it to be a jus cogens norm of international law.1 What is much less clear is the content of
the principle and its relation to other principles of international law having the same legal force. It is
worth noting that different interpretation of different principles and norms, if taken in isolation, may
often indicate opposite outcomes. Generally speaking, the task is to determine the beneficiaries of
self-determination, or in another words, to delimit the circle of subjects of this principle. It is crucial to
take into account not only the application of these legal principles but also important extra legal factors
and possible outcomes.

The right to self-determination should not be invoked by minorities. Primacy must be given to territorial
integrity so as to maintain international peace. By analogy, where a colonial empire or a federal state
is dissolved, there must be a strong presumption that the internal boundaries within the disintegrating
state are adopted as the boundaries of any emerging states (the principle of uti possidetis juris),
subject always to the right voluntarily to negotiate boundary change. Any other rule will result in pre-
emptive wars and anarchy as each former “national minority” seeks the largest possible land area it
can control.

For instance, there is a quite strong legal ground to qualify that the number of the secessionist entities
of the former Soviet Union as self-determination units, because of the principle of uti possidetis juris.
However, many scholars in international law are in a position that former USSR Republics gained their
independence in accordance with the principle of self-determination.

                                                       
* Gela Bezhuashvili, LL.M., Southern Methodist University/USA, is Director of the International Law Department of the Ministry
of Foreign Affairs of Georgia.
1
 See I. Brownlie, Principles of Public International Law (4th ed.), Oxford, 1990, p. 513; H. Gross Espiell, Self-determination and

Jus Cogens; A. Cassese, Political Self-determination, Old Concepts and new Developments, both in A. Cassese (ed.), United
Nations, Fundamental Rights: Two Topics in International Law, Alphen aan der Rijn, 1979; A. Cassese, International Law in a
divided World, Oxford, 1986, p. 136.
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2. Definition of International Law and some basic Principles in the View of modern Reality

2.1. A new Approach to the Definition of International Law and its Subjects

Traditionally international law was defined as a system composed solely of rules governing the
relations between states only. In 1876 Lord Russel of Killowen defined international law as: “...the sum
of the rules or usage that civilised states have agreed shall be binding upon them in their dealing with
one another”.2

Leading scholars in the first half of the 20th century gave a similar definition, as did the Permanent
Court of International Justice in the Lotus case in 1927 which held that: “International law governs
relations between independent States. The rules of law binding upon States therefore emanate from
their own free will as expressed in conventions or by usage generally accepted as expressing
principles of law and established in order to regulate the relations between these co-existing
independent communities or with a view to the achievement of common aims”.3

Accepting these definitions would ignore many of the most controversial issues of the post-World War
II era by including only States as the actors in the system. There is a growing tendency to
acknowledge that the sovereign State is not the only recipient of rights and duties under international
law. Hall notes that primarily international law governs the relations of independent States, but “to a
limited extent ... it may also govern the relations of certain communities of analogues character”.4 Sir
Hersch Lauterpacht goes further in opening up the realm of reasonable subjects of the law of nations:
“International practice shows that persons and bodies other than States are often made subjects of
international rights and duties”.5

The status of organisations in international law is less controversial than the assumption of rights and
duties by individuals or groups of individuals. Although it may be argued that some international
organisations derive their authority from the sovereignty of their members who have signed
agreements creating these organisations, the authority of some organisations goes beyond the
consent of the sovereign States participating and the organisation can take on a character in
international law separate from its members. For example, referring to the United Nations, the
International Court in the Reparation case concluded that: “The Organisation is an international
person. That is not the same thing as saying that it is a State, which it certainly is not, or that its legal
personality and rights and duties are the same as those of a State. ...It is a subject of international law
and capable of possessing international rights and duties, and ... it has capacity to maintain its rights
by bringing international claims”.6

But when one moves beyond international organisations (which are bodies composed of or created by
States) to consider individuals and groups not created by States and in some cases not even
sanctioned by them, the issue becomes more controversial. Early examples of individual responsibility
like the law against piracy are often disregarded as a “weak sample of special pleading”.7 But in

                                                       
2
 H. A. Wilson, International Law and the Use of Force by national Liberation Movements, Oxford, 1988, p. 5.

3
 See S. S. Lotus  (France v. Turkey), Permanent Court of International Justice, September 1927, Ser. A,  No. 10, p. 18.

4
 J. Hall,  A modern Law of Nations, 1968, p. 17.

5
 H. Lauterpacht, The Subjects of the Law of Nations, 1947, p. 444.

6
 See supra note 2, p. 7.

7
 H. W. Briggs, The Law of Nations: Cases, Documents and Notes (2nd ed.), 1953, p. 96.
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modern times, the fundamental right is to develop freely and fully his personality, which implies that
the community has to establish for all the factors essential to that development. Individuals should live
for human freedom and human dignity. In the science of international law a great development took
place. The aim of this development was to win for the other beneficiaries of international law the
recognition in the system of international law as an independent juridical entity. In this connection
Lauterpacht pointed out that: “The evolution of an international law in which the individual is the
subject of duties imposed by it is in some respects a corollary of the attribution of rights grounded in
international law. It is difficult to urge and justify the existence of the former without admitting the
validity of the latter.” Further, “the full and effective acceptance of the principle that individuals are
subjects of international duties has a direct bearing on the evolution of international morality”.8

One of the fundamental cases in the process of making international law applicable ex proprio vigor to
individuals directly (and not only through the intermediate activity of States) was the judgement of the
Nuremberg Tribunal, on 1 October 1946 which shook the foundation of traditional positivist doctrine, at
least with respect to the question of an individual’s capacity to commit crimes against international law.
The Tribunal made the following statement: “That international law imposes duties and liabilities upon
individuals as well as upon States has long been recognised... Crimes against International Law are
committed by men, not by abstract entities, and only by punishing individuals who commit such crimes
can the provisions of international law be enforced“.9 The positivist formula that States are subjects
and individuals are objects of international law does not correspond any longer to the present state of
things. In reality, therefore an international law of wider scope is necessary in order to answer
adequately to important new needs. A possible way to meet this demand, even to some extent, is to
expand the concept of international law and to add the individual to the subjects of that law.

To summarise the above-discussed ideas of the definition of international law and its subject the
following points may be made:

Traditionally international law was defined as a system composed solely of rules governing the
relations between states only. Without any doubt, the primary aim of international law is to monitor and
regulate the behaviour between states, since, where there exists a community of states, the
maintaining of law and order becomes essential. A state will, as a general rule, do its utmost to act
within the confines of the framework of rules, which make up international law. Any state disregarding
these general principles of peaceful and co-operative cohabitation between states runs the risk of
incurring the disapproval of the fellow states in the community. Such disapproval will hardly ever limit
itself to a “tag” of bad reputation, but could even lead to severe consequences.

However in view of developments during the last five decades, such traditional definition of
international law, with its restriction to the conduct of states inter se, cannot stand as a comprehensive
description of all the rules now acknowledged to form part of the subject. Various factors have
contributed to the system of present-days international law and it is quite understandable. Indeed, this
system is not a static one, but is continually evolving so as to meet the needs of the ever-changing
situation in the international community.

There are two main categories of developments which have given rise to new rules of international
law, and coming from the nowadays realities both of them are expected to influence the growth of new

                                                       
8
 See supra note 5, p. 45–47.

9
 S. Chandra, International Protection of Minorities, 1986, p. 9.
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rules in the future: the establishment of a large number of permanent international institutions or
organisations (just recently the Permanent International Criminal Court has been established at the
Rome Diplomatic Conference, July 1998), the present movement to protect human rights and
fundamental freedoms of individuals, the creation of new rules for the punishment of persons
committing the international crime of genocide, ethnic cleansing or race destruction.

2.2. The Impact of International Law upon National Law

With the development of international relations, or perhaps we should say “with the growth and
consolidation of the family of nations”,10 the concept of the relationship between the internal law of
states and international law has undergone a theoretical and practical evolution. The tendency for
either municipal or international law, or various combinations of the two, to take precedence is still in
evidence today as states seek to attain their purposes which may or may not be in the general
interest. Consequently the two principal theories are known as monism and dualism.

The dualist theory holds that international and the internal law of states are two completely separate
realms. Municipal law differs from international law in regard to their subjects - municipal law governs
individuals, while international law is binding on states, and in regard to sources - in municipal law the
material source is the will of the state, whereas in international law it is the collective will of states.
Thus these relationships engender rules of law, which are different in character. These are two legal
orders which exist side by side, but which are alien to one another; each order has its own special
rules of law.

The monist doctrine considers municipal law to be law delegated by international law. In the opinion of
its theorist, the two together form a single legal order. International law is thus indistinguishable from
the internal law of states and is of significance only as apart of the universal order in different ways.
These differences stem from the general theoretical concept of international law as a universal legal
system. Concerning the dispute between monist and dualist concepts Sir Fitzmaurice in his Hague
Academy lectures in 1957 wrote: “A radical view of the whole subject may be propounded to the effect
that the entire monist-dualist controversy is unreal, artificial and strictly beside the point, because it
assumes something that has to exist for there to be any controversy at all - and which in fact does not
exist - namely a common field in which the two legal orders under discussion both simultaneously
have their spheres of activity”.11 He makes the conclusion that since only international law applies on
the inter-governmental level, and national law is supreme in the national domain (subject to national
constitutions and laws which may in particular instances give equal or superior force to international
law) the two systems cannot collide as such.

The main cause for conflicting views of states regarding the relation between international and
national law lies in the domestic validity or invalidity of international law in general. States may adopt a
different approach in regard to the domestic implementation of various sources of international law, as
well as of specific elements of the same source (for instance with regard to international human rights
treaties). It is worth noting that there are certain difficulties with the determination of the domestic
validity of general principles and norms of international law since most of the appropriate constitutional
provisions are vague and there is not much practice which would throw further light on this problem.

                                                       
10

 B. M. Jankovic, Public International Law, 1983, p. 11.
11

 I. A. Shearer, Stark’s International Law, 1994, p. 75.
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The clear understanding of issues related with the relationship between international and national law
is necessary to determine the level of impact of international law upon national legislation and in this
context, the impact of international human rights norm upon national law.

3.  Self-Determination as an important Human Rights Norm

The right of peoples to self–determination is not only one of the fundamental principles of international
law governing inter–state relations. It is at the same time a very important human rights norm.

The idea of human rights has become popular throughout the world over the past 45 years, that is
since the founding States of the United Nations signed the Universal Declaration of Human Rights in
1948 and they and dozens of newly independent states subsequently ratified the two International
Covenants and the Optional Protocol to the Declaration in 1966, which together caused them to enter
into international law.

The Universal Declaration, the two Covenants and the Optional Protocol, usually referred to
collectively as the International Bill of Rights, are recognised as an authoritative interpretation of the
Charter obligations of United Nations’ Member States. Some provisions have entered into customary
law thereby making them binding even on States that have not ratified them. The rights are divided by
two categories: individual rights and so called collective rights or more accurately, the rights of
collectivities. At the same time we are able to outline two aspects of collective rights: the function of
human rights’ standards in protecting ‘minorities’ and second, on the nature of the right of collectivities
to self-determination. The principle of respect for human rights has been particularly dramatically
developed in the framework of the Helsinki process. The Document of the Copenhagen Conference
on the Human Dimension of 1990 not only speaks of concrete rights and freedom and elaborates
respective monitoring mechanisms but also for the first time gives the parameters of a society
conducive to the protection of individual rights.

In accordance with the achievement of this article’s goal, a deep examination of the problems of
modern interpretation and implementation of the binding general rules of international law and Human
Rights law that are connected with the principles of territorial integrity, sovereign equality, equal rights
and self-determination of peoples is proposed to be essential. Being one of the fundamental aspects
of human rights, self-determination nowadays is quickly becoming one of the most hot discussible.
Among the most important reasons it is necessary to stress two of them:

1) Break-up of the “empire of evil” (former Soviet Union) and creation on its territory of 15
independent States, or more precisely, restoration of their independence by the Republics of the
former Soviet Union (most of these States are multiethnic).

2) Sharp activation of the process of aggressive and belligerent separatism that is caused by the
cleansing policy of national minorities and their claims for independence. Therefore clear definition
of the general rules of international law in connection with the relations between the rights of self-
determination and national minorities, territorial integrity and sovereignty, is urgent today as well
as the taking over of appropriate practical measures by the international community. Otherwise
this issue of human rights is easily turning out to be the crucial in the disturbance of international
law and order on the eve of 20th century.

In order to catch the essence of this paragraph appropriately and fully, its division on the following
three parts seems to be convenient and scientifically acceptable:
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- principle of the rights of self-determination, and the beneficiaries of this rights;

- self-determination, minorities and territorial integrity.

4.  The Nature and Content of the Principle of Self-Determination

It is essential, to define some crucial proposals in regard of the beneficiaries of self-determination
keeping in mind the realities of modern life as well as state practice and opinions expressed through
the organs of main international organisations.

In the context of the elimination of colonialism, any difficulties met with in determining what peoples
should have the right of self-determination have proved easier to resolve. The solution has been found
by adopting the principle of granting independence to “colonial countries and peoples” as laid down in
the General Assembly Declaration on that subject.12 Such efforts of the international community to
help in liberating colonial countries and peoples and to guarantee those peoples the benefit of equal
rights and self-determination have been dictated by historical necessity, just as it has been necessary
to grant aid to those people in consolidating the independence they have gained.

Today it is difficult to arrive at a precise definition of the term “people”, because the identification of a
people to whom the principle would apply may present very complex problems. On the other hand the
various possibilities of interpretation and the consequent uncertainties could in many cases turn the
right of self-determination into a weapon for use against the territorial integrity and political unity of
States.

Without any doubt, it would be scientifically unacceptable, both in theoretical and practical means, to
try to lay down here a definition of “people” which could be used in all parts of the world and which
would cover all situations. However, some elements of a definition cannot and should not be ignored.
These elements can be taken into consideration in all specific situations in which it is necessary to
decide whether or not an entity constitutes a people fit to enjoy and exercise the right of self-
determination:

(a) The term “people” denotes a social entity possessing a clear identity and its own characteristics.

(b) It implies a relationship with a territory, even if the people in question has been wrongfully expelled
from it and artificially replaced by another population.

A people should not be confused with ethnic, religious or linguistic minorities, whose existence and
rights are recognised in Article 27 of the International Covenant on Civil and Political Rights.

The Montevideo Convention on Rights and Duties of States, signed on the 26 December 1933,
provides that for a State to be considered a person of international law, it should manifest the following
prerequisites:

(a) a permanent population;

                                                       
12

 UN GA Res. 1514 (XV) of 14 December 1960.
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(b) a defined territory;

(c) a government and

(d) a capacity to enter into relations with the other States.

The word “State” is usually used to indicate a definite political entity.” States - that is to say, peoples
constituted as States - are the holders of the right to equality and self-determination, and they cannot
be deprived of it because they have formed an independent State”,13 this means that such peoples are
at liberty to choose their institutions, to conduct their domestic and foreign affairs freely, and to pursue
their economic, social and cultural development. To say more generally, in the case of peoples
constituted as States, respect for this principle is a continuation of the fundamental rights and duties of
States deriving from the other principles of international law concerning friendly relations and co-
operation among States.

The word “nation” is used for the most part in a broad and non-political sense, like as “friendly
relations among nations”. In this non-political usage, “nation” would seem preferable to “State” since,
as was mentioned above, “... the word “nation is broad and general enough to include colonies,
mandates, protectorates, and quasi-States as well as States. It also has a poetical flavour that is
lacking in the word State”.14 As to political meaning of this term and the proper juxtaposition of “friendly
relations among nations” and “self-determination of peoples”, there appears to be no difficulty since
”nations” is used in the sense of all political entities, States and non-States, whereas “peoples” refers
to groups of human beings who may, or may not, comprise States”.15 In any case, main practical point
in connection with the category “nation“ is that the sovereign national State is at present the main
institution through which a nation expresses its wish to take part in international life. The inalienable
prerogatives of the nation find expression, at the political and legal level, in the prerogatives of the
State as the chief agent in international relations.

So far we have two different building blocks of sovereignty. First, individuals have human rights, the
violation of which calls into question a state’s sovereignty. Second, the authority of a state’s
sovereignty is derived from the sovereignty of the people. If either of these is violated we might call the
legitimacy of a state into question. Generally speaking, there are two constitutive principles of
legitimacy - human rights and popular sovereignty. We are able to identify also a third constitutive
principle, which relates to the concept of “peoples” and their relationship with the state. The territorial
integrity strongly influenced national self-determination as the watchword of the postcolonial era.

The most illuminating example is in Africa. The 1963 Charter of the Organisation of African Unity
(OAU) recognises the equal sovereignty of all of its members and requires non-intervention and
respect of borders. Further, in 1981 the African heads of State adopted the Banjul Charter on Human
and People’s Rights. As Jackson notes, “peoples” are the populations of states considered as a
collectivity whose rights are exercised by governments”.16 The term “peoples” has been divorced from
ethnic or cultural meanings and has come to denote the population within a state no matter how
diverse in terms of ethnicity, culture, or nationality, thus perverting the concept of self-determination
and, at the same time, condemning populations to human rights abuse within so-called ”quasi-states”.

                                                       
13

 UN Documents, New York, 1981, p. 42.
14

 Ibid., p. 38.
15

 Documents of the UN Conference on International Organizations, (UNCIO) I/1/A/19, vol. V1, p. 704.
16

 R. Jackson, Sovereignty, International Relations and the Third World, New York, 1990, p. 153.
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The question of the Aaland Islands case is especially interesting from the point of the delimitation of
the subject of self-determination because these islands had formed part of a larger unit under the
same sovereignty before the Finnish proclamation of independence and because of the expression by
the islands of their wish to join Sweden. In another words a dispute was to whether the islanders who
were under Finnish jurisdiction could opt to join Sweden in the exercise of the right of self-
determination, especially in view of that fact that Finland itself obtained independence from Russia in
recognition of that right. Sweden wanted the people to decide their future in a plebiscite but Finland
resisted the demand as interfering with its domestic jurisdiction. The issue of this case was whether,
when the sovereignty of the parent state ceases over a territory and a new sovereignty takes its place,
the territorial limits of the latter necessarily have to remain the same or whether they should be
modified according to demands for self-determination. Swedish approach to resolve this case was
whether the territory should be determined in accordance with the wishes of the people. In opposite,
Finland argues that delimitation of a people should follow from the delimitation of the territory. The
Council of the League decided that “the sovereignty of the Aaland Islands is recognised to belong to
Finland”. I sustain this approach of  “territoriality” in delimitation of the subject of self-determination.

5.  Minorities and Self–Determination

There is no single, widely accepted definition of “minority”. In this regard a comprehensive study was
submitted in 1977 by Francesco Capotorti, a Special Rapporteur appointed by the Sub-Commission
on Prevention of Discrimination and Protection of Minorities. Among the reasons preventing a general
agreement on the notion of “minority”, Capotorti  lists the main controversial issues such as the need
of a numerical ratio between the minority and the population as a whole; the need of a minimise size
of the group; the interaction between objective and subjective criteria to be taken into account, and the
inclusion or non-inclusion of aliens. Other obstacles can be added, for example, the role of regionalism
and geographical concentration.

According to the Memorandum of the UN Secretary-General (1949) on the definition and classification
of minorities, the latter can be classified from the different viewpoints of geographical contiguity,
citizenship, national characteristics of the State, origin of the group, the circumstances of its inclusion
within the State, and the group’s desires and aspirations as such.

In 1954, the Sub-Commission described “minorities” as “those non-dominant groups in a population
which possess and wish to preserve ethnic, religious or linguistic traditions or characteristics markedly
different from those of the rest of the population”.17

In 1985, the Sub-Commission transmitted to the Commission a text prepared by J. Deschenes
defining “minority” as “a group of citizens of a state, constituting a numerical minority and in a non-
dominant position in that State, endowed with ethnic, religious or linguistic characteristics which differ
from those of the majority of the population, having a sense of solidarity with one another, motivated, if
only implicitly, by a collective will to survive and whose aim is to achieve equality with the majority in
fact and in law”.18 Additionally, observations received from a number of governments are quoted in the
Capotorti study and show the nature of the problems involved in a definition.

                                                       
17

 N. Lerner, Group Rights and Discrimination in International Law, 1991, Chapter 1, Note 12.
18

  Ibid., Note 16.
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However, despite all difficulties on the way of strict, fully appropriate and universal definition of
“minorities”, there are some general ingredients of this category, namely:

(a) non-dominant group that has comparatively little share in a whole population;

(b) possession of ethnic, religious or linguistic characteristics;

(c) common will to preserve their culture, traditions, religion or language.

It was at the initiative of the former Soviet Union (the constitution of which recognised a highly
theoretical right of secession) that the references to self-determination were included in the Charter.
That country also tried, but unsuccessfully, to bring a reference to self-determination into the Universal
Declaration of Human Rights. In the Covenants, however, as already indicated, it is enunciated as a
legal right and it is given pride of place. These provisions were, there could be no doubt, aimed at
colonial powers. Already in 1960, some six years before the adoption of the Covenants, the General
Assembly has adopted the Declaration on the Granting of Independence to Colonial Countries and
Territories, Article 2 of which, based on the travaux preparatoires of the Covenants, proclaims in
identical language used in the Covenants that “All peoples have the right of self-determination; by
virtue of that right they freely determine their political status and freely pursue their economic, social
and cultural development”. However, the penultimate Article of the same Declaration says that: “... any
attempt aimed at the partial or total disruption of the national unity and the territorial integrity of a
country is incompatible with the purposes and principles of the Charter of the United Nations.”

Needless to say, that travaux preparatoires of any treaty are notoriously unreliable, because vague or
imprecise treaty language is often adopted intentionally due to disagreement over the exact meaning
of a particular provision. Nevertheless, a careful examination of the legislative history of the
international covenants and declaration leads to the conclusion that a restrictive interpretation of the
right of self-determination comports with the views of the majority of the states that supported the right.
This conclusion is supported by the Director of the United Nations Division of Human Rights at the
time, who was intimately involved in the process of drafting the covenants. He observed that, despite
the broad formulation of the Article 1 of the covenants, self-determination “would be understood in
United Nations doctrine as a right belonging only to colonial peoples, which ones it had been
successfully exercised could not be invoked again, and it would not include a right of secession except
for colonies”.19 Similar language is used in the 1970 Declaration on Principles of International Law
concerning Friendly Relations and Co-operation among States in Conformity with the Charter of the
United Nations. Does this mean that the kind of self-determination these declarations are talking about
is self-determination without right of secession ?  The UN Declaration rejects any right of secession
from an independent state and condemns any action aimed at the partial or total disruption of the
national unity and territorial integrity of any other state or country.

That can hardly be the case because, as the title of the 1960 Declaration suggests the secession of
colonies and of other dependent territories is what the Declaration is all about. What this Declaration
seems to be saying is that, ”... while a colony has the right to sever the ties that bind it to a
metropolitan power, no right of secession is otherwise recognised; and from this it would follow
logically that the right to secede can be exercised only once”.20 That in any event is the dominant view
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in the UN. In other words, the “people” who benefit from such a right are exclusively the peoples under
colonial rule.

It is necessary to stress that the right of self-determinations of all peoples, as the right of
independence, has been directly manifested in the process of dissolution of the former Soviet Union
and emerging instead of it fifteen independent States. However, the key issue is here not a simple
secession but the restoration of their independence by these States which they lost during the forcible
imposing on them communism and subsequently the violent union in the former USSR. Thus
secession in this case was a logical display of the right of self-determination of peoples to constitute
as State. Therefore, such examples (colonies and former Soviet Union) must not serve as the
“demonstration effect” for the encouragement of secession.

What very important to underlay once again is that the principle of fundamental human rights is as
important, or perhaps more so, as that of territorial integrity. Neither a majority nor a minority has the
legal right to secede, without more, since secession may jeopardise the legitimate interests of the
other part. If, for instance, a majority or minority insists on committing an international crime, such as
genocide, or enforces a wholesale denial of human rights as a deliberate policy against the other part,
it is submitted that the oppressed party, minority or majority, may have recourse to the right of self-
determination up to the point of secession. “No one would advocate the right to secession of a
township, standing in splendid isolation but making no economic sense” writes D. W. Bowett and
proceeds “equally, no one could advocate the right of the wealthy part of a territory to secede from the
rest of the territory so as to deprive the reminder of its economic base; this was one of the dangers in
the Katangese secession”.21 Anyway, it must be clear, that a majority or minority accorded its normal
democratic rights cannot legally request the international community to help it to secede.

Additionally to such internal “merits” of separation, there are at least three probable effects of the
secession on the general international order; one can say the global area of concern:

(a) One issue is closely related to the ability of the hypothetically proposed seceding entity to maintain
an independent existence. Where it cannot, and international charity is liable to become the
instrument for maintaining its economic life, the world community has a justifiable ground for
anxiety.

(b) Other bases of international concern might be “...the presence of “trapped” minorities within the
seceding entity, the willingness of the government of the new entity to accord respect for human
rights, and its attitude towards the other fundamental norms of international behaviour”.22

But the most concern is apparently connected with the danger of the “demonstration effect”, that is the
recognition of one secession tending to foment other movements elsewhere. It can easily lead to the
creation of many quasi-States and practically to the all-scale present bounder’s alteration. Taking into
account the fact that the intention toward the secession demonstrates itself today in such extremely
dangerous forms as aggressive and belligerent separatism, it becomes clear that separation
movement can cause irreparable cataclysms throughout the world.
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6.  Self-Determination and Territorial Integrity

Needless to say that the principle of respect for human rights – one of the most rapidly and radically
evolving principles of international law - has influenced many international law principles and norms
and the principle of self-determination of peoples has not remained unaffected either because, as was
said in the 1970 Friendly Relations Declaration, all principles should be construed in the context of
other principles. This principle reads as follows: “Nothing in the forgoing paragraphs [formulating the
principle of equal rights and self-determination of peoples] shall be construed as authorising or
encouraging any action which would dismember or impair, totally or in part, the territorial integrity or
political unity of sovereign and independent States conducting themselves in compliance with the
principle of equal rights and self-determination of peoples as described above and thus possessed of
a government representing the whole people belonging to the territory without distinction as to race,
creed or colour “.23

Application of the principle of the self-determination of peoples is strongly influenced by the principles
of territorial integrity. The main reason for this influence (or one may say, balance) is that all these
principles must not be permitted to work against each other. These principles are inseparable and
support each other. Kampelman rightly observes that ‘[t]he inviolability of existing boundaries is an
integral part of this process [self-determination], not because the boundaries are necessarily sound or
just, but because respect for them is necessary for peace and stability’.24

Every State shall refrain from any action aimed at the partial or total disruption of the national unity
and territorial integrity of any other State or country.  Thus, according to this text, the principle of self-
determination cannot be regarded as authorising dismemberment or amputation of sovereign States
exercising their sovereignty by virtue of the principle of self-determination of peoples. To say more
strictly and precisely in the legal lights, self-determination, in connection with the State territorial
integrity and sovereignty, is usually described as a right of peoples constituted as States, not
minorities.

As long as self-determination is perceived primarily as a right to independent statehood it will remain
more a source of conflict than a substantive in the settlement of disputes. Therefore, what we need
today is a rethinking and constructively welding together the two notions of the self-determination of
peoples and the protection of minorities and ethnic groups. In short, if the aim must be to promote the
international protection of all minority groups, the emphasis must be laid on the right to internal self-
determination. “Self-determination today ought primarily to be considered a principle mandating the
recognition of group rights and regional autonomy”.25 As a result of considerable debate within the
United Nations on just these issues, the international community now recognises a peoples’ right to
internal self-determination, that is within the boundaries of state. This is understood to mean the
control of most or all aspects of internal matters having to do with education, social matters, welfare,
culture, and so forth while external affairs such as defence, international trade relations and diplomatic

affairs are left to a central state. Internal self-determination is more or less synonymous with the local
or regional autonomy consistent with a federal state. Its value is as the protector of collective rights: it
is the counterpart of individual human rights. Accordingly, self-determination should be conceived as a
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basis for the development of alternative constitutional frameworks, affording those with a right to self-
determination a meaningful measure of autonomy. In addition, self-determination ought to be
considered as affording disadvantaged groups a right to positive action. If the concept of self-
determination thus comes to represent a range of choices and options rather than solely the “ultimate
goal” of independence, the gap between legal right and political reality could be considerably
narrowed.

The legal right of self-determination is not enjoyed by any group desiring independence and a
sovereign State. Self-determination is essentially a right of peoples, in other words of a specific type of
human community sharing a common desire to establish an entity capable of functioning to ensure a
common future. “It is Peoples as such which are entitled to the right to self-determination”.26  Under
contemporary international law minorities do not have this right. The Declaration adopted in Resolution
1514 (XV) and the International Covenants on Human Rights have provided the basis for
unquestioned acceptance in international law of the fact that self-determination is a right of peoples
under colonial and alien domination.

“People” and “Nation” are two closely related concepts; they may be one and the same, but they are
not synonymous. Modern international law has deliberately attributed the right to Peoples, and not to
Nations and States. However, when the People and the Nation are one and the same, and when a
People has established itself as a State, clearly that Nation and that State are, as forms or
manifestations of the same People, implicitly entitled to the right of self-determination. In short, self-
determination in broad meaning is a collective right possessed by Peoples, and not minorities.

The self-determination principle must fit consistently and do not contradict on no account with other
compulsory (jus cogens) principles of international law, such, for example, as that of territorial integrity
and sovereignty. Therefore, any aggressive and belligerent separatist movement aimed at the
aspiration of minorities - a group which is numerically quite small to the rest of the population of a
State, whose members possess ethnic, religious or linguistic specifics and who wish to maintain their
culture, traditions, religion and language - to secede and consequently to violate territorial integrity and
sovereignty of a state must be regarded as a rude breach of international law and immediately
condemned by international community.

Analysis of relevant international documents and practice leads to the conclusion that there is no right
of secession in international law. The right of peoples freely to determine their political status and
freely to pursue their economic, social and cultural development  (Article 1 of the Covenants on
Human Rights) should be construed in the context of the right of those states which conduct
themselves in compliance with the principle of equal rights, and thus possess a government
representing the whole population belonging to the territory without distinction as to race, creed or
colour, to have their territorial integrity and political unity respected by the international law and world
community. At the same time for instance, some of the international law scholars do not exclude the
possibility of secession under certain circumstances.27 However, I think that it has more theoretical
than practical sense.
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“Positive International Law does not recognise the right of national groups, as such, to separate
themselves from the State of which they form part by the simple expression of a wish, any more than it
recognises the right of other states to claim such a separation”.28 Moreover, the UN and the various
regional political international governmental organisations (IGOs) have been decidedly against
secessionist self-determination, for it is obvious that they would be placing themselves in an almost
untenable position if they were to interpret self-determination in such a way as to invite or justify
attacks on the unity and integrity of their own member states. The UK Foreign Minister in 1983, in his
written reply to the parliamentary question about the problem of self-determination for the Somalis in
Ethiopia, stated:

“It is widely accepted in the United Nations that the right of self-determination does not give every
distinct group or territorial subdivision within a state the right to secede from it and thereby dismember
the territorial integrity or political unity of sovereign independent states.”29

7.  Relationship between States, ethnic Groups and International Organisations

The role of international organisations is very important and some times crucial in resolving ethnic
conflicts. Clearly, states remain the most important actors with the voice in international affairs.
International law, which is based in substantial part on recognition of the effective sources of power in
the international system, has not fully accommodated the proliferation of international actors. Needless
to say that major actors in international relations and subjects of international law are states and
international organisations. However, recently many scholars and recent international practice show
us those individuals might be considered as a subject of international law. Attempt to establish an
International Criminal Court by international community is the best example of the role of individuals in
international legal process. On the formal level, international law still rests in large part on the
presupposition that the voice of the state is the principal, if no longer the only voice, that matters in the
international arena. Thus, although states are no longer the exclusive subjects of international law,
they continue to be the primary holders of rights in the international legal system.30

It is necessary to define the “international legal personality” of each subject of international law. An
international legal personality may be defined as the capacity to possess rights and duties under
international law, and to bring international claims. For instance, most minority rights pertain to
individual members of minority groups (ethnic minority groups) and do not pertain to minorities as
groups.31  As a result it is doubtful whether such groups have any international legal personality. On
the other hand, there have been numerous recent proposals for granting minority groups a meaningful
international legal personality. Some of the authors argue that the international legal community could
be broadened beyond states and international organisations to formally include peoples and nations.
Moreover, a few international legal instruments refer to the protection of minorities per se, as well as to
the protection of individuals belonging to minorities.32
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International organisations, for instance are still organisations of states, created and operated by
states. Although non-governmental organisations and even individuals exercise considerable influence
over the formulation of policy at the international level, ultimately states themselves make the final
decision in most international fora.33

The most difficult question arises when we are talking about participation of ethno-national groups in
the state-centric legal order. Sub-national groups claim a right to be heard in international affairs as
groups on the ground that they represent the people and the territory. At the same time, states also
claim to represent the same people and the same territory. I would agree with the definition of such
groups as  “politically self-conscious sub-national groups that assert plausible historical claims to a
particular territory and that share racial, linguistic, cultural, or historical characteristics that distinguish
them from the dominant population in the states in which they are concentrated” made by Lea
Brilmayer.34 However, for the purposes of this article, we must take into consideration all specific
characteristics of each particular case.

International law recognises the claims of ethno-national groups as individual rights even when such
claims take a collective form.35 Existing international law (at least as it operates outside of the de-
colonisation context) ordinarily does not confer international legal personality to these groups. This
distinction between de-colonisation context and current situation in the international community is
crucial for understanding this issue. Self-determination in the de-colonisation context demanded that
the international community recognise the fact that the colonial people constituted political
communities fundamentally separate from the metropolitan states of which they were, by conquest,
the part. By the early 1970s, international law had come to accept the legitimacy of anti-colonial
claims, and recognised a right to independence for colonial peoples.

The world and practice have changed since that time, and now we are dealing with the new
interpretation of the principle of self-determination, given by ethno-national groups, pretending to
separate from countries in which they reside. There is no doubt that minorities are entitled to all rights
and fundamental freedoms accorded to them under international law. But still they are considered part
of the states in which they live. For them, self-determination is not a collective right to independent
self-governance; rather, it is a principle that protects their human rights, and that entitles them as
individuals to membership in the ethnic, linguistic, or religious community of their choice.

As the UN Secretary General has observed, the world may face a lot of trouble if each group sought
statehood, as the ultimate expression of collective international legal personality, “there would be no
limit to fragmentation, and peace, security, and economic well-being for all would become ever more
difficult to achieve.”36

This part of analysis examines existing international law and practice regarding the treatment of
ethnic-national claims in contemporary inter-communal conflicts. We are able to observe that even
though ethno-national groups are generally to lack any formal legal personality, now are treated with
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increasing frequency than the political equals of the governments they oppose in international efforts
at conflict settlement.

A general rule in international practice is that the government alone speaks for the state.37 The
government is a product of internal political process and though has a right to represent the state in
the international arena. However, in my judgement, such government has to be democratically
appointed or elected. Basically, international law protects internal political process from outside
interference (principle of non-intervention, sovereign equality and self-determination).38 The
presumption of a single political community, represented by the government, leaves no room for
groups that claim a separate status.39

A very important decision regarding this issue has been recently made by the Arbitration Commission
of the Conference for Peace in Yugoslavia (the Badinter Commission).40  In the Commission’s view,
self-determination “must not involve changes to existing frontiers at the time of independence ...”.41

Since the Serbs living in Bosnia and Croatia could only achieve independence by redrawing the
boundaries of existing states, in order to carve out states of their own, it follows that in the
Commission view they are not entitled to independence, they do not have a right of self-determination.
However, they do have a right under international law to “recognition of their identity.”42 It simply
means that they are entitled to all the rights and fundamental freedoms given them by international
law.

In certain cases, however, contemporary practice diverges from the traditional view of the government
as the exclusive voice of the state and that fact creates the ground of serious analysis. From this point
of view, the conflict in Georgia might be an appropriate example. For instance, Abkhazian separatists
have achieved a substantial measure of parity with the government of Georgia in international
negotiations over the future of this country. Although both the Organisation on Security and Co-
operation in Europe (OSCE) and the United Nations have insisted that all parties to the conflict must
recognise the territorial integrity of Georgia, they have also made clear that the international
community is seeking “a freely renegotiated settlement based on autonomy for Abkhazia …”.43

Thus, within the limitations imposed by their insistence on respect for Georgia’s territorial integrity, the
United Nations and the OSCE have treated the Georgian Government and Abkhazian authorities as
political equals in efforts to achieve a negotiated solution to the conflict. Moreover, the UN-brokered
talks now underway in Georgia seem to be aimed at devising some type of confederate structure,
under which Abkhazia would have its own constitution, legislation, and state symbols, and share in
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decision-making on foreign policy and other issues ordinarily within the exclusive domain of the central
government.44

8. Conclusion

The proposition that the internationally recognised right of self-determination does not now include the
right of independent statehood or the right of secession reflects the fact that we are entering a third
stage in the evolution of the concept. The post-colonial era is the third stage, in which international law
guarantees to individuals and non-colonial peoples a much broader range of human rights, including
meaningful self-determination but generally excluding a right to independent statehood.

Minorities can be defined as a group of persons living in a given country, constituting a numerical
minority, having a race, religion, linguistic and cultural traditions of their own and possessing a sense
of solidarity with one another in order to survive and preserve their traditions, and whose priority aim is
to achieve equality with the majority in fact and in law.

According to international law self-determination as the fundamental principle of international law
refers to Peoples constituted as States, not minorities. To be more precise, when self-determination is
understood as the right of creation an independent State, so minorities do not possess such right
because contemporary international law recognises the right of independence for colonial peoples and
annexed territories, but not for parts of such territories, nor for national minorities in internationally
recognised States. This is designed to prevent wars between nations whose borders have been
demarcated and to avoid contradictions with other obligatory norms of international law such as
territorial integrity and sovereignty of States. Among other most important reasons are: a) to safeguard
the rights of "minorities or majorities within minorities" and protect them from ethnic cleansing, and b)
to prevent a very danger “demonstration effect” of the secession - that is the recognition of one
secession tending to foment other movements elsewhere - on the general international order.

Apart only from this case minorities like majorities should and must enjoy all other attributes and
elements of the right of self-determination as a basic principal of human rights and be equal like
majorities before the domestic law that functioning in compliance with international law. In order to
achieve this goal for minorities it is necessary: a) to strengthen State’s positive action and minorities
participatory rights, and b) to grant a wide measure of autonomy to these groups. In this case if
democratic society not only recognises the basic human rights and freedoms, but also has the
effective mechanism of enforcement of these rights as a whole, the question of “self-determination” is
unlikely to be the case in such society. The reality shows that in democratic countries different ethnic
groups have more opportunities to claim independence but that they have less incentive to do so.

As the UNSC Resolution dated 19 October 1993 stated: “The post-colonial norm of self-determination
includes the right to be different and to enjoy a meaningful degree of control over one’s own life,
individually and collectively, as well as the right to participate in the affairs of the larger state”. There is
a possibility to resolve all problems related with national minorities rights through various autonomous
relationships. Autonomy is what many groups are agitating for right now, and it does not necessarily
mean independence: Rather, achieving autonomy means being free to select the ways in which
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interdependence with other individuals, groups, provinces, states, and international organisations is
established.45
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SULCHAN GAMKRELIDZE
*

THE LAW OF GEORGIA ON PRIVATE INTERNATIONAL LAW

- PRINCIPLES AND REVIEW**

I. Introduction

The private international law of Georgia was developed during the period of the restoration of
Georgia’s independence. In the beginning of the 90's in the Ministry of Justice of Georgia the process
was initiated for the preparation of agreements on international mutual legal assistance covering
criminal, civil and family matters. A draft agreement on mutual legal assistance in civil and family
matters was the first step towards the codification of private international law. Today Georgia has
signed international agreements on mutual legal assistance not only with Russia, Ukraine, Armenia,
Azerbaijan, and all other CIS States but also with Turkey and Bulgaria. An agreement with Greece has
been initialised and other projects are currently under consideration.

The Law of Georgia on Private International Law was drafted in 1994. The elaboration of the law was
part of the workplan for a legal project executed together by Deutsche Gesellschaft für Technische
Zusammenarbeit (GTZ) and the Ministry of Justice of Georgia. During the working process several
work-shops, seminars and special consultations were held. The Georgian Law on Private International
Law is based upon:

German law: Introductory Law for the Civil Code (EGBGB) adopted in 1896 and revised in 1994;
Swiss law: Federal Law on Private International Law (1987);
Italian law: Law on Private International Law (1995).

Besides, the law reflects a number of European Union Conventions, which are related to private
international law. These conventions are:

- The EC Convention on the Law Applicable to Contractual Obligations (Rome Convention, 1980);
- The Hague Convention on the Law Applicable to Maintenance Obligations (1973).
- The Hague Convention on the Law Applicable to the Form of Last Wills (1961).
- The Convention of the European Economic Community on Jurisdiction and the Enforcement of

Judgements in Civil and Commercial Matters (Brussels Convention, 1968).

A number of provisions of the above listed conventions are implemented in the Law of Georgia on
Private International Law.

Before the adoption of the Law by the Parliament of Georgia, numerous meetings were held within the
relevant committees. Indeed it was only in 1998 that the law was adopted. Presenting the bill to
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Parliament the Minister of Justice, Tedo Ninidze stated: “This bill marks the end of reform in the field of
private international law in Georgia.”

II. Development of the Principles of Private International Law of contemporary Europe
– Historical Milestones

As Georgian private international law and generally Georgian law is related to Roman-European law, it
is important to sketch a brief survey of how notions of contemporary European private international
law have developed from classical antique until the modern time.

1. The Classical Period

Classical Greece and Rome were not familiar with the application of the law of foreign countries.
Private legal relations were based upon the local law of the polis, the so-called jus civita. Foreigners
were excluded from legal affairs and had no rights. This is expressed in the statement of Socrates,
who asserted that the difference between Greeks and barbarians was the same as between men and
animals.1 Private law was considered as the law related to a person (principle of personality),
according to which a person was subject to the law of the place where he was born – lex originis. The
courts applied procedural law, the so-called lex fori, based upon the principle that refers to the
jurisdiction of the court according to the place where action took place (principle of territoriality). This
principle was not applicable to foreigners who held to a different religion; i.e. foreigners worshipping
alien idols were not subject to the laws applicable to the native inhabitants.

Developments in trade in Greece however, changed legal relations with respect to foreigners. The
principle of so-called hospitality was instituted, the essence of which put a foreigner under the
protection of a citizen. Moreover, treaties signed between city-states enabled the Greeks to make the
lex fori applicable.

A somewhat similar process was observed in Rome. The citizens of Rome were subordinated to the
ius civile and foreigners to the ius gentium. From 242 BC a praetor peregrinus was in charge of its
application.

2. From the Migration of Peoples to the Late Mediaeval Period

The creation of new states on the territory of the Roman Empire helped to develop the application of
the principle of personality. Individuals were subject to the law of the tribe (lex originis) and thus the
existence of a state among these tribes was not essential.

Since the 12th century the principle of personality as a connecting factor for the application of law was
more or less surpassed and the principle of territoriality took precedence. Consequently the Latin
principle statutum non ligat nisi subditos was introduced. This principle implied the competence of
courts for those persons, who were subject to the legislation of only one territory.

The doctrine on the statutes was developed in Europe in the 14th century. The fundamentals of this
doctrine were elaborated in northern Italy. A change from the principle of personality to the principle of
territoriality can be observed in the legal relations of that period. Especially cities in northern Italy

                                                       
1 Firsching, von Hoffmann, Internationales Privatrecht, 4th ed., Munich, 1995, p. 43, marg. 153/2.



Law of Georgia on Private International Law

GEORGIAN LAW REVIEW – SECOND AND THIRD  QUARTER 199822

began to adopt laws that stipulated for specific statutes. Already in the 12th century representatives of
the glossators’ school Aldricus considered that a judge should decide which of numerous legal
systems should be applied. According to the principles of their school, preference should be given to
the legal system that was the beneficial and the more valuable.

From 13th century post-glossators developed the doctrine on the statutes in a more comprehensive
way and introduced the notions of succession, family and tort law developed in the framework of
private international law. Three main types of statutes were particularly defined:

a. Statuta Personalia - this statute referred to persons and included for example rules on the
transactional capacity. The previously mentioned lex originis had priority. In such a case this
statute was applicable also to those movables that persons were carrying.

b. Statuta Realia - this statute was applicable only to the immovables placed within one city-state.

c. Statuta Mixtra - other norms characterising the legal relations are related to this type of statute.
This refers to actions like signing and carrying out transactions, committing torts etc.

Thereupon, Cacobus Baluini specified two additional principles in the 13th century, which are still
applicable today:

- Procedural law is subordinated to the law of the location of the court – the principle of lex fori;
- any particular case might be subordinated to the law of a foreign country – the principle of lex

causae.

French specialists later refined this Italian doctrine on statutes. The will of parties was established as
one of the connecting criteria of private international law. The statuta personalia and the lex originis
were no more considered as essential principles of private international law and replaced by the
principle of domicile as a point of reference for legal relations. Additionally the necessity for public
policy (order public) in the private legal affairs was defined.

By the 17th century Dutch Law Schools broadened the doctrine on statutes. In private international law
two principles were opposed – the principle of natural law and state sovereignty. One of the most
significant achievements of the Dutch Law School is the doctrine of comitas. Regardless of the
sovereignty of states, it implies the application of such foreign laws, and their acceptance for the
regulation of domestic legal relations if they are not considered to harm the sovereignty of the
respective state.

The surpassing of the doctrine of statutes in Germany stimulated the development of the private
international law. In his famous work “Contemporary Roman Legal System” (vol. VIII) Friedrich Karl
von Savigny (1779-1861) introduced two amendments into the private international law.

Firstly influenced by the Dutch School, he introduced the notion that the application of norms of a
foreign country based on the principle of comitas regardless of the sovereignty of countries should be
allowed by arguing that this may serve as a basis for a good co-operation between the states.

Secondly the place where legal relations were established or executed should be the decisive factor
for the applicable law. Until von Savigny’s time the doctrine of statutes proceeded from the substantive
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norm and then was considered into which category it fell – statuta personalia, statuta realia or statuta
mixtra. The circumstances and composition of a case were not considered. Savigny’s achievement
was that he marked out the particular circumstances and the composition of a particular case, from
relationships in life and matched them with the respective legal norms.

Thereupon statutes underwent a transformation and it became possible to choose a statute from the
law of contract, tort, family, property etc. Each statute became dependent on specific legal relations.

III. The Law of Georgia on Private International Law

The Law of Georgia on Private International Law consists of six chapters divided into 41 articles.

Article 1, defines the legal system to be applied and is comprised of positive law, natural law,
customary law (written or not), mandatory and optional law, substantive and procedural law, private
and public law and has the following wording:

Scope of Application:

This law defines which legal system is to be applied with regard to the facts of a case
where is a connection with a law of a foreign country, as well as to the norms of
procedural law, to be applied during the proceedings of such a case.

The facts of a case imply a definite composition of circumstances, one of the features of which (e.g.
the place of signing a contract, a person’s citizenship, the place of the fulfilment of the obligation etc.)
shall have a relation to the law of a foreign country. Only after this a particular case can be considered
with respect to private international law.

Article 2 acknowledges the primacy of an international agreement with regard to this Law. The Latin
principle lex specialis derogat legi generali (a special norm takes priority over a general norm) is
applied in this case. In this respect the international treaty or convention is considered as a special
norm and the Law on Private International Law as the general one.

According to Article 4 reference is based upon the German law theory of the “general reference”. It
admits references both “forward and backward”. This means that “backward” references are to
Georgian law and “forward” references to the law of a foreign country, if they do not contradict the
meaning of a reference, i.e. do not restrict the application of a substantive norm (institute). The law
sets up the terms “norm of a concrete legal sphere” and “norm connected with a particular case”. In
fact these meanings are identical. This type of norm is the opposite of the norm regulating a choice of
law. A reference norm defines which law is applicable, but it does not regulate the exact relations. The
norm of a concrete legal sphere, is the norm on the basis of which the rules governing the choice of
laws are realised.

If a rule governing the choice of laws points to the law of a foreign country but the latter rejects to
regulate the given particular legal relations and the reference is made “backward” to Georgian law,
Georgian law should be applied. However this rule is not applied if an agreement between the parties
on the choice of foreign country’s law provides for the application of this particular law.
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It is furthermore to mention the common feature and the difference between Articles 5 and Article 6
(public policy and imperative norms), both attempt to safeguard Georgian law when a case points
towards the application of the law of a foreign country but that law contradicts the basic principles of
Georgian law and the country’s constitutional order. The distinctive factor of these two articles is that
the article referring to public policy is formulated in a negative way while the definition of an imperative
norm is couched in a more positive way, as it notes in the beginning that the Georgian law does not
“come through” with regard to imperative norms.

The second chapter of the law is dedicated to the international competence of Georgian courts. The
law introduces definitions of domicile, seat and habitual residence. Before discussing these terms we
first need to define the meaning of the term international competence of courts. International
competence means that it has to be decided which country’s court is authorised to open proceedings,
particularly where the factual circumstances of a case refer to the law of a foreign country.

Domicile refers to an individual and may be considered as the place where he intends to live for a
given or extended period. The civilised world has recognised the principle of domicile (lex domicilii) in
addition to and besides the principle of nationality. The definition of a domicile is still conditional, as
the states define it in different ways. The Hague Convention of 1995 on the conflict between national
law and the law of the domicile (the so-called Renov Convention) equates the domicile with the
habitual residence. In the Resolution No. 72 (1) from January 18, 1972 of the European Council’s
Ministerial Committee it was also stipulated to unify these two terms (domicile and habitual residence).
In academic legal literature residence is often described as the “habitual residence”. However habitual
and temporary residence has to be distinguished. The term “residence” is frequently used to describe
the temporary residence. Habitual residence is considered to be the location where; i.e. in which state,
an individual is placed for a long period even if the period for his stay is not specified.

A legal entity has neither a habitual nor a temporary residence, but a seat. The seat is the location
where the legal entity's centre of administration exercises its activity. The legal entity is subject to the
law of the country where its seat is.

This might be described for example as the place where shareholders and supervisory board hold
their meetings and where agreements with third persons are signed. In case of the existence of
affiliates with the status of legal entities they are, even if they are subordinated to the main companies,
subject to the law of the centre of administration of the subsidiary company.

Chapter Three considers the personal status of an individual as a key point (Article 22). If a natural
person has more than one nationality the law of the country to which it has the closest relationship
prevails. The term “close relationship” is defined on the basis of the habitual residence of an individual
or by the main place of his activities.

Chapter Four is dedicated to the application of law with respect to transactions. Article 27 of the law
defines the validity of transactions. According to this Article in case of a choice of the parties to a
contract for the applicable law, the law of the chosen country will be applied to determine the
existence and the validity of the entire transaction or any particular term of the contract.

With regard to the form of transactions (Article 29) the law of the country where the transaction was
concluded will be applied. This is also called the application of the local law (lex loci contractus).
Additionally, the law of that country to which the content of this transaction gives the definitive
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significance shall be applied – the so-called law of the transaction (lex causae). For instance, in
obligatory relations this might be the law chosen by the parties; for the law of things this is the law of
the place where an object is situated (lex rei sitae), in respect to marriages this is the personal status
of the engaged persons, etc.2

Chapter Five concerns rights in rem. It contains regulations about the rights on things (Article 32),
rights upon and to means of transport and on the things that are placed within these means of
transport (Article 33).

Chapter Six is dealing with the relations arising from obligations. Article 35 defines the issue of the
choice of law by the parties in relations arising from contractual obligations. Article 36 stipulates that
an agreement concluded without a choice of law shall be subject to the law of that country to which the
agreement has the closest and tightest connection. A close connection with a country might be
defined as the place where the obligations that are specific for the contract are to be fulfilled. In
general terms this is the habitual residence of a party or the seat of the centre of administration. The
Article additionally lists particular cases of close connection.

Chapter Seven concerns Family law and Chapter eight the law of succession. Specific issues of legal
assistance are regulated in Chapter Nine (Procedural Provisions). These include the transfer of
documents to other countries (Article 65), recognition (Article 68) and enforcement of the decisions of
the courts of foreign countries (Article 70).

IV. Conclusion

This brief review of the Georgian Law on Private International Law is intended to demonstrate that
Georgia’s legal system in this area is moving towards one based upon that of European Private
International Law and upon the current legislation of leading European countries. The law came into
force on October 1, 1998 and its future proper application will contribute to Georgia’s integration into
the international legal community.

                                                       
2 G. Kegel, Internationales Privatrecht, Munich, 1987, pp. 39.
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ALEXANDER TUSHURI
*

THE WORLD TRADE ORGANIZATION - INTRODUCTION TO THE

HISTORY, STRUCTURE AND ACCESSION PROCEDURE

1. Introduction

The World Trade Organization (WTO) was established on January 1, 1995 with the entering into force
of the Marrakesh Agreement (WTO-Agreement) and marks the biggest reform of international trade
since the aftermath of the Second World War. It introduces a new trading system that continues the
General Agreement on Tariffs and Trade (GATT), and brings into reality the failed attempt of the
1940s to create the International Trade Organization (ITO).

Georgia, like other former Soviet Republics, applied for membership to the Organization, and
undertook intensive work to meet the requirements set up for accession that is envisaged to take
place in the nearest future. Due to the present relevance of the issue, this study will provide and
explain an overview of the history of the international trading system’s development, the functions of
the WTO, its structure, and the mechanisms of decision-making in the Organization. It will also
summarise the general procedure for accession, and focus on the issue of Georgia’s accession to the
WTO.

2. From an International Trade Organisation to the World Trade Organization

2.1. International Trade Organization (ITO)

The idea of an international trade organisation emerged during World War II, in the discussions about
how the world trading system would be reconstructed in the post-war period. Discussions arose
because of the failure of an open world trading system in 1930s, which was one of the main reasons
for the beginning of hostilities. Such organisation was to promote trade liberalisation and erase the
large legacy of protectionism that existed at that time.

In November 1945, the US State Department published the “Proposals for Expansion of World Trade
and Employment”. In February 1946, the UN Economic and Social Council decided to hold an
international conference on trade and employment, with the intention of creating an international
organisation for trade and employment. The conference first gathered in Havana in November 1947.
This resulted in 54 States signing the “Havana Charter for an International Trade Organization” on
March 24, 1948.1 However, its ratification proved impossible in some national legislatures (for example
in the US congress).2 As is known, the Charter never entered into force.3

                                                       
*
 Alexander Tushuri is Georgian Legal Expert of GEPLAC.

1
 See, R. Senti, P. Conlan, Regulation of World Trade after the Uruguay Round, Zurich, 1998, pp. 9-20.

2
 One of the main reasons for this was the disagreement between the USA and the United Kingdom on some issues (such as

exemptions, giving up Commonwealth preferences).
3
 See, World Trade Organization, Guide to GATT Law and Practice, Geneva, 1995, pp. 1-9.
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2.2. The General Agreement on Tariffs and Trade

The finalisation of the General Agreement on Tariffs and Trade, which was to govern international
trade in goods and promote tariff reductions, has its roots in the First Session of the Havana Charter
Preparatory Committee (October 15 – November 26, 1946). It was here that the participating states
decided to regulate the USA’s proposed reductions in tariff and non-tariff areas preliminarily outside
the ITO and to incorporate this agreement into the ITO after its final establishment. The GATT
contracting parties accepted that they were to base their trade relations on certain rules, serving as
basic principles. These included the protection of domestic industry mainly through customs tariffs, the
binding of these, the most favoured nation clause, and the national treatment rule.4

After intensive negotiations that began in spring 1947, GATT was created, and the Agreement was
signed by 23 States in Geneva on October 30, 1947. It entered into force on January 1, 1948. At the
time of the creation of the WTO, there were 128 parties contracted to the Agreement.5

The contracting parties agreed to a provisional application of the Agreement, whilst accepting the fact
that after the establishment of the International Trade Organization, GATT would form part of the ITO’s
final framework. As the ITO was not actually established, GATT remained the legal basis for the world
trading system despite its provisional character.

For almost half a century, GATT’s basic legal text remained as they were in 1948, but there were
additions in the form of “plurilateral” agreements (with voluntary membership), and efforts to reduce
tariffs further continued. Much of this was achieved through a series of multilateral negotiations known
as “trade rounds”, which brought the biggest leaps forward in international trade liberalisation.6

These trade rounds, despite their lengthy and drawn-out nature, offer an integrated approach to trade
negotiations, which can sometimes be more efficient than negotiations on a single issue. In this
“packaged” approach, the opportunity to trade-off different issues makes an agreement more easily
reached. This is because within the package there is likely to be ”something for everyone” and the risk
not to sign and “get away with nothing” is high. The agreement on the reform of agricultural trade,
reached during the Uruguay Round, can serve as a good example of the package approach as,
despite the fact that the participants were not unanimous in agreement, much compromise was made.
It should also be noted that developing countries, not least the least developed among them, have an
increased chance of influencing by a multilateral system, rather than through bilateral negotiations with
major trading countries.

From the start, GATT trade rounds concentrated on the further reduction of tariffs. Additionally, the
Kennedy Round brought about a GATT Anti-Dumping Agreement. The Tokyo Round was the first
major attempt to tackle trade barriers that do not take the form of tariffs, and to improve the general
trade system. The agreements adopted during the Tokyo Round were often informally termed “codes”,
because their adoption was not obligatory for all GATT contracting parties. The codes

                                                       
4
 See, International Trade Centre, UCTAD/WTO, Commonwealth Secretariat, Business Guide to the Uruguay Round, 1996,

p. 6.
5
 See, Department of Public Information, Basic Facts About the United Nations, New York, 1995, p. 304.

6 The following GATT Rounds on multilateral trade negotiations were held: Geneva (Geneva, 1947), Annecy (Annecy, 1949),
Torquay (Torquay, 1950-1951), Geneva (Geneva (1955-1956), Dillon (Geneva, 1961-1962), Kennedy (Geneva, 1964-1967),
Tokyo (Geneva, 1973-1979) and Uruguay (Marrakesh, 1986-1994).



World Trade Organization

GEORGIAN LAW REVIEW – SECOND AND THIRD  QUARTER 199828

 regulated such important issues as subsidies, government procurement, tariff preferences for non-
industrialised countries etc. Despite their being non-mandatory for participants in GATT, several of the
codes later gained more weight; they were amended during the Uruguay Round and turned into
multilateral commitments accepted by all WTO members.7

2.3. The Uruguay Round

The Uruguay Round negotiations that lead to the conclusion of the WTO-Agreement lasted for seven
and a half years, almost twice as long as the original schedule which had foreseen the culmination of
negotiations as coming in 1990. After preparatory discussions since 1982 the Uruguay Round began
in September 1986, at Punta del Este, Uruguay. The negotiation agenda covered virtually every
outstanding trade policy issue. It extended into several new areas, notably trade in services and
intellectual property and also aimed to reform trade in the sensitive agriculture and textile sectors.
These negotiations were larger than any other in the history of mankind.

During a conference in Montreal in 1988, a package of early results was agreed upon, despite the
existing difficulties in finding a general consensus. This included some concessions on market access
for tropical goods and the creation of a dispute settlement system. Further, the Trade Policy Review
mechanism, which provided for the first comprehensive, systematic and regular reviews of national
trade policies, and which examined the practices of GATT members, was agreed upon. Due to
difficulties in reaching agreement on the agricultural sector, the first draft of the “Final Act” was only
produced in December 1991. However, the negotiations were then completed on December 15, 1993
in Geneva, and on April 15, 1994, the Uruguay Round Final Act was signed by the representatives of
the 125 participating countries, at a meeting in Marrakesh. The Act contains about 30 agreements,
plus more than 25 additional ministerial declarations that clarify the provisions of the agreements.8

The prolongation of the Uruguay Round bore some benefits. It allowed for greater progress in
negotiations than would have been possible in 1990, such as in aspects of services and intellectual
property and in the creation of the World Trade Organization itself. However, the difficulty in reaching
agreement on a complete package led some to conclude that negotiations on this scale would never
again be possible. This said, the Uruguay Round agreements contain timetables for new negotiations
on a number of topics. By 1996, some countries were already openly calling for a new round to be
held early in the next century.

3. The World Trade Organization

3.1. The World Trade Organization and the General Agreement on Tariffs and Trade

The main result of the Uruguay Round was the signing of the agreement that established the WTO.
The new General Agreement on Tariffs and Trade (GATT 1994) was also adopted, comprising a
modified version of the Agreement of 1947 (GATT 1947). GATT 1947 existed until the end of 1995,
thereafter allowing all GATT 1947 contracting parties to accede to the WTO. Moreover, the General
Agreement on Tariffs and Trade now exists as GATT 1994, constituting an integral part of the WTO-
Agreement that provides the key standards and disciplines affecting international trade in goods.

                                                       
7 See, World Trade Organization, Trading into the Future, Geneva, 1998, pp. 9-11.
8
 See, World Trade Organization, The Results of the Uruguay Round Multilateral Trade Negotiations, Geneva, 1995.
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The World Trade Organization can be regarded as the successor to GATT 1947, but it has a
completely different character, which can be summarised as follows:

- GATT 1947 was a set of rules - a multilateral agreement, with no institutional foundation and no
provisions for the creation of an organisation. It had only a small associated secretariat, which had
its origins in the failed attempt to establish the International Trade Organization in the 1940s. The
WTO is a permanent institution with its own secretariat. It should also be noted that the WTO has
members while GATT 1947 had contracting parties - underscoring the fact that officially, GATT
1947 was a legal text.

- GATT 1947 was applied on a provisional basis, leaving the concept of the ITO sketchy and
incomplete. This would remain so even if, after more than forty years, governments chose to treat
it as a permanent commitment. The WTO is complete and permanent.

- The GATT 1947 rules applied to trade in goods. In addition to goods, the WTO covers trade in
services and trade-related aspects of intellectual property.

- GATT 1947 was a multilateral instrument and the agreements added during 1980s were of a
“plurilateral”, and therefore selective, nature. Acceptance of virtually all the agreements of the
WTO (excepting the agreements given in Annex 4 of the WTO-Agreement) is the necessary
prerequisite for membership to the Organization.

- The WTO dispute settlement system is faster, more automated, and more effective than the old
GATT 1947 system.9

3.2. The Functions of the World Trade Organization, and the Principles of the Multilateral
Trading System

Five essential functions of the World Trade Organization are set out in Article 3 of the WTO-
Agreement:

- The WTO facilitates the implementation of the WTO agreements.

- The WTO provides the forum for multilateral trade negotiations among its members, and
establishes a framework for the implementation of these negotiations.

- The WTO seeks to resolve trade disputes among its members.

- The WTO oversees the national trade policies of its members.

- With a view to achieving greater coherence in global economic policy-making the WTO co-
operates with International Monetary Fund, International Bank for Reconstruction and
Development and other international organisations.

                                                       
9
 See, for more detailed information: M. S. Masbaum, WTO-Rules on Dispute Settlement – An Overview, this edition of GLR,

pp. 55.
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Through various councils and committees, the WTO administers the implementation of multilateral and
plurilateral trade agreements.10 Together, these agreements create the multilateral trading system,
which carries the following fundamental principles:

- Trade without discrimination. Under the “most favored nation” clause, members are obliged to
grant no less favorable treatment to products of one member country than that accorded to those
of any other. The provision covering “national treatment” requires that once goods have entered a
market, they must be treated no less favorably than similar, domestically-produced goods. The
same rules are applicable to the trades in services and intellectual property. However, there are
some exemptions from these two principles. For instance, the “most favored nation” clause does
not deal with any established preferences in free trade areas, or those granted to non-
industrialized countries.

- Predictable and growing access to market. The multilateral trading system is an attempt by
governments to provide investors, employers, employees and consumers with a business
environment that encourages trade, investment and job creation, as well as free choice and low
prices in the market place. Such an environment needs to be stable and predictable, particularly if
businesses are to invest. While quotas are generally not allowed, tariffs are legal in the WTO, and
are commonly used by governments to protect domestic industries (as well as to raise revenues).
It should be noted that tariff reductions, made by over 120 countries in the Uruguay Round and
contained in some 22.500 pages of national tariff schedules, are considered to be an integral part
of the WTO.

- Promoting fair competition. The WTO extends the existing GATT 1947 rules which set out how
governments could impose compensation payments in response to two forms of “unfair”
competition: dumping and subsidisation. The WTO Agreement on Agriculture is designed to
increase fairness in the farm trade. The agreements covering intellectual property, and the
General Agreement on Trade in Services, will improve conditions of competition in both these
fields.

- Encouraging development and economic reform. The provisions of GATT 1947, intended to favor
developing countries, are maintained in the WTO. In particular, these were meant to encourage
industrial countries to promote trade with developing nations. Developing countries are given
“transitional periods” to adjust to the more difficult WTO provisions. The very least-developed
countries are given even more flexibility and leeway.

3.3. The Structure of the World Trade Organization

The highest body of the WTO is the Ministerial Conference, which comprises the representatives of all
member states, and which meets at least once every two years.11 The Ministerial Conference
executes the functions of the WTO and is authorised to take decisions on all matters covered by any
of the Multilateral Trade Agreements, if called on to do so by a member. There have been two sittings
of the Ministerial Conference, the first held in Singapore in December 1996, the second in Geneva in
May 1998.
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 See, Department of Public Information, Basic Facts About the United Nations, New York, 1995, p. 302.
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 See, WTO-Agreement, Art. 4.
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In the intervals between meetings of the Ministerial Conference, its functions are conducted by the
General Council, which also comprises the representatives of all the Member States. It is responsible
for the everyday activities of the WTO. As a rule, the General Council meets once a month. Its role in
the WTO is similar to that of the GATT council under GATT 1947.12 As the General Council
participates in the decision-making process, it is one of the most important bodies of the WTO.

The General Council establishes its own procedural rules, as well as the rules of the other committees
provided for in Art. 4 Par. 7 of the WTO-Agreement. These include the committees on "Trade and
Development", "Balance-of-Payments Restrictions", and "Budget, Finance and Administration".

Along with the General Council, the WTO also includes the Dispute Settlement Body and the Trade
Policy Review Body, both having their own chairmen. Their meetings contain exactly the same
attendees (representatives of all the members), albeit under different status and with different
objectives. The Dispute Settlement Body considers complaints, and takes necessary steps to settle
trade disputes between the member countries - in accordance with the Understanding on Rules and
Procedures Governing the Settlement of Disputes. Meanwhile, the Trade Policy Review Body is
responsible for carrying out reviews of the trade policies of the individual countries. Together, these
bodies carry out the two most important functions of the WTO; the normal and efficient operation of
the WTO is highly dependent on their activities.

In the framework of the WTO, there has also been established a number of other bodies, including the
Council for Trade in Goods (Goods Council), the Council for Trade in Services (Services Council) and
the Council for Trade-Related Aspects of Intellectual Property (TRIPS Council). These bodies
supervise the application of the relevant multilateral agreements set out in the annexes of the WTO-
Agreement. They can establish subsidiary bodies wherever required.

There also exist various working parties for accession of new member countries, and five committees
that are accountable to the General Council. All member countries are represented in these
committees. They regulate specific issues such as trade and development, trade and environment,
regional trade agreements, budget, finance and administration etc. At the Singapore Ministerial
Conference in December 1996, new working groups on investment, competition policy and
transparency in government procurement were established.

Apart from the aforementioned, two committees and two councils have been created, whose tasks are
to supervise the functioning of the plurilateral agreements. These bodies are composed of the
representatives of the contracting parties to the plurilateral agreements. It is relevant to note that on
September 30, 1997, the WTO Meat and Dairy Councils were disband, due to the birth of the WTO
Committees on Agriculture and on Sanitary and Phytosanitary Measures and the termination of
respective WTO agreements (International Bovine Meat - and International Dairy Agreement).

The WTO Secretariat, located in Geneva, is headed by the Director-General, who is appointed by the
Ministerial Conference. The Ministerial Conference sets out his powers, duties, conditions of service
and term of office. For this position, Renato Ruggiero, was appointed on May 1, 1996, for the term of
four years. He executes the decisions of the Ministerial Conference and the General Council, must
prepare periodic reports on the activities of the WTO, and present the annual budget estimate and
financial statement to the Committee on Budget, Finance and Administration. Further, the Director-
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General appoints the members of staff of the Secretariat and, in accordance with the regulations
adopted by the Ministerial Conference, determines their duties and conditions of service.13

The WTO staff comprises about 500 employees. It has a budget of around 93 million USD for 199814,
with individual contributions calculated on the basis of the member’s share in the total conducted
trade. Part of the budget is assigned to the International Trade Centre, which was established in 1964
by GATT 1947 at the request of developing countries, to help them promote their exports.

The administrative and technical upkeep of the WTO delegate bodies falls within the scope of the
Secretariat’s responsibilities, with the negotiations and implementation of WTO agreements especially
important. The Secretariat has a particular responsibility to provide technical support to developing
countries, especially to the least-developed countries. WTO economists and statisticians provide
analysis of trade performance and trade policy. Its legal staff assists in the resolution of trade disputes
involving the interpretation of WTO rules and precedents. Much of the Secretariat’s work is connected
to the accession negotiations for new members, and to providing advice to governments considering
membership.

Additionally, informal meetings of WTO members play an important role in creating solutions for
problematic issues.

3.4. The Decision-Making Process in the World Trade Organization

Generally, the WTO continues GATT 1947’s practice of decision-making through consensus.
However, where consensus is not possible, the decision is taken by the casting of votes. The
Ministerial Conference and the General Council take decisions based on the majority of votes cast,
unless otherwise provided for by the WTO agreements.

The WTO-Agreement envisages four specific situations when the simple majority of votes are not
enough for making decisions:15

- The Ministerial Conference and the General Council have the exclusive authority to adopt an
interpretation of the WTO-Agreement or any of the multilateral trade agreements, if backed by a
majority of three-quarters of WTO members.

- Also through a three-quarters majority, the Ministerial Conference can waive any obligation
imposed by multilateral agreement on an individual member.

- Decisions to amend provisions of the WTO-Agreement and multilateral agreements can be
adopted following approval, either by all members or by a two-thirds majority, depending on the
nature of the provision concerned. The amendments, however, only take effect for those WTO
members that have accepted them.
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 See, R. Senti, P. Conlan, Regulation of World Trade after the Uruguay Round, Zurich, 1998, pp. 25-27.
14

 See, World Trade Organization, Trading into the Future, Geneva, 1998 (inside cover).
15

 WTO-Agreement, Art. 9 and 10.
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- Any decision to admit a new member must be agreed by a two-thirds majority at the Ministerial
Conference (or at the General Council when between conferences).

At the meetings of the Ministerial Conference and the General Council, each member of the WTO has
one vote. It should be noted that the European Communities (EC) are a WTO member in its own right,
as each of their member states. As the member states of EC normally co-ordinate their positions, the
European Commission speaks for all of the EC members at WTO meetings. Where EC nations
exercise their right to vote, their number of votes is equal to the number of their members who are in
the WTO.

In view of growing economic integration, some members of the WTO are creating groups with a single
spokesman to be their representative at meetings and negotiations. Apart from the EC, such groups
as the Association of South East Asian Nations, the Latin American Economic System, and the
African, Caribbean and Pacific Groups etc. are now in existence.

3.5. Membership to the World Trade Organization

All members have joined the system as a result of negotiation; membership therefore contains a
balance of rights and obligations. They enjoy the privileges granted to them by other member states
and the security provided by the trading rules. In return, they assume the commitment to open their
markets and to comply with the rules of membership. These commitments are the result of the
membership negotiations.

For most WTO members, their negotiations took place under the old GATT system. They
automatically became founder members of the WTO when it was established on January 1, 1995,
since they had signed the Uruguay Round agreements in Marrakesh in April 1994. Some members
acceded to the General Agreement on Tariffs and Trade after April 1994, but before the WTO was set
up. These countries also joined the WTO automatically. A small group of countries had participated in
the Uruguay Round but failed to complete their membership negotiations until 1995; however, after the
negotiations were over, they became members too. All the above-mentioned countries are considered
to be “original” WTO members.

To start with the WTO comprised 76 members, but now that number has risen to 132.16 It should also
be noted that there are 32 countries that have applied to join the WTO, all of whom enjoy observatory
status. On top of these, four more countries that have not applied to join, and seven international
organisations, have the right to observe proceedings as well.

Any state may accede to the WTO-Agreement, on terms to be agreed between it and the WTO.17 This
also applies for any separate customs territory that possesses full autonomy in the conduct of its
external commercial relations, and in matters provided for in the WTO-Agreement and Multilateral
Trade Agreements. Accession implies membership of the WTO, as well as succession to the
multilateral trade agreements set out in the annexes of the WTO-Agreement.

At the first stage of the accession procedure, the applying country’s government is required to provide
the WTO with a memorandum, covering all aspects of its trade and economic policies that have a
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 On October 14, 1998, the General Council approved protocols for Latvia’s and Kyrgyzstan’s accession to the WTO.
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 See, WTO-Agreement, Art. 12 .
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bearing on WTO agreements. This memorandum becomes the basis for a detailed examination by a
working party of the accession request. All member countries are allowed to join these working
parties. When the working party has made sufficient progress in gathering information on the issues of
principles and policies, bilateral talks can begin between the prospective new member and any other
interested member countries. These talks cover tariff rates and specific market access commitments,
as well as other policies covering goods and services. The commitments of new members are equally
applied to all other WTO members. This is part of the policy of common non-discrimination, which
exists even though negotiations are made bilaterally. Once the working party has completed its
examination of the applicant’s trade regime, and the bilateral market access negotiations are
completed, the working party draws up the basic terms of accession. The results of the working party’s
deliberations are then detailed in its report. In addition to this report, a draft protocol and the agreed
schedules resulting from the bilateral negotiations, are presented to the General Council or the
Ministerial Conference for adoption. If a two-thirds majority of WTO members votes in favor, the
applicant is free to sign the protocol and accede to the World Trade Organization.

All members have the right to withdraw from the WTO. According to the procedure, provided by Art.
15, Par. 1 of the WTO-Agreement, the member country must submit a written notice to the Director-
General. The country will no longer be regarded as a member following the expiry of a six months
period after the date of submission. The WTO-Agreement allows its members to denounce plurilateral
trade agreements without leaving the WTO.

4. The World Trade Organization and the Developing Countries

The Uruguay Round was an important milestone for developing countries in their integration into the
global economy. As a group, developing countries have shown much higher rates of growth in output,
employment and trade than industrial countries in recent years. They have become increasingly
important markets for industrial countries, and indeed for each other. In the seven previous rounds of
GATT multilateral trade negotiations, developing countries had focused most of their attention on
obtaining preferential access to industrial countries’ markets. Few of them actively participated in the
core area of negotiations, that being the mutual concession of market access. By contrast, many
developing countries were very active participants in the Uruguay Round, both individually and in
coalitions with industrial countries.18

Developing countries make up about three-quarters of the total WTO membership. Together with the
countries with transitional economies, they are expected to play an increasingly important role in the
WTO. Therefore, much attention is paid to the special needs and problems of developing and
transitional economies. For instance, the WTO Secretariat, independently or in co-operation with other
international organisations, conducts missions and seminars on their requirements. It provides
specific, practical, technical assistance for governments and their officials. Courses and direct
assistance are provided for developing countries involved in WTO inquiries, including those involving
dispute settlement and trade policy review. Moreover, developing countries, especially the least
developed among them, are helped to collate and interpret trade and tariff data relating to their own
export interests, and to their involvement in WTO bodies.
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 See, W. Martin, L. A. Winters, The Uruguay Round and the Developing Countries, Cambridge, 1996, p. 1.
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Apart from the Secretariat, there are other bodies that are engaged in the activities of the WTO that
concentrate on assisting developing countries. These include the WTO Committee on Trade and
Development, and its Subcommittee on Least Developed Countries.

5. The World Trade Organization and Georgia

After gaining independence in 1991, Georgia performed intensive work to secure accession to various
international organisations. In 1994, Georgia was granted the status of an observer within the General
Agreement on Tariffs and Trade. The creation of the World Trade Organization in 1995 raised
discussion in Georgia about accession to this organisation. The goal of joining the WTO still remains
one of the priority tasks for Georgia. Membership of the WTO carries a number of advantages for the
country. Georgia will become completely integrated into the international trading system and the
accession to the WTO agreements will provide for the establishment of the legal foundation for the
trade in goods, services and trade-related aspects of intellectual property. Thus Georgia will be able to
avoid discrimination against its entrepreneurs in foreign countries by taking advantage of the dispute
settlement system that ensures fair conditions for international trade. WTO membership will also help
Georgia to implement other bilateral and multilateral agreements it has concluded, improve its
economic conditions and attract foreign investments.

In order to pursue these objectives, a special Commission was established by the Decree of the
President of Georgia No. 173, dated 16.07.1996, on “Launching Negotiations for Accession to the
World Trade Organization”. This Commission has “to fulfil all necessary procedures for accession to
the WTO”, and to coordinate all activities towards this end. For the purpose of achieving this objective,
the Commission cooperates with the “European Union, World Bank, CEPAR (USAID) and other
international institutions”.

Georgia has held observer status in the World Trade Organization since June 26, 1996. At the
meeting of the General Council in July 1996, the Georgian delegation made an official statement
about obtaining full member status in the WTO. Although Georgia might have had the opportunity to
apply as a developing country - and so take advantage of privileges in the application of the WTO
agreements - it rejected to negotiate for these benefits in order to ensure an accelerated accession.
After this, in accordance with procedure, the Memorandum on the Foreign Trade Regime of Georgia
was presented to the Secretariat. This document, produced in March 1996, covered all aspects of
trade. Later on, in September 1997, answers to around 400 questions asked about the Memorandum
by WTO members (the USA, EC, Switzerland, Japan and Australia) were presented. The
Memorandum on the Foreign Trade Regime of Georgia, in addition to the answers to questionnaires,
found broad approval from the WTO Secretariat and the member countries.

In 1998, the Georgian delegation held three rounds of bilateral “market access” negotiations with a
number of member countries at the WTO Headquarters (the first one – February 25 - March 1, the
second – July 20 - 24 and the third – October 6 - 12). It was here that the Georgian proposals to the
WTO, covering the initial tariff offers on goods and the timetable of commitments in the service sector,
were considered. Also in 1998, two meetings of the working party on Georgia’s accession to the WTO
(March 3, October 13) were held, to discuss other problematic multilateral issues. The Georgian
delegation provided WTO members with comprehensive information related to the questions raised. A
document showing the recent development of legislation in Georgia, including a list of draft laws to be
adopted in the near future, was also distributed. The Georgian side expressed its readiness to sign the
WTO Agreement on Government Procurement (in addition to signing the multilateral trade
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agreements). The issue of signing also the plurilateral agreement "On Trade in Civil Aircraft” is
currently under discussion in Georgia. Georgia is expected to finish its bilateral market access
negotiations in December 1998, and to accede to the WTO in 1999.

Table: WTO Structure

*
*

*Ceased by the end of 1997
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JÜRGEN STEHN

SUBSIDIES, COUNTERVAILING DUTIES AND THE WTO:

TOWARDS AN OPEN SUBSIDY CLUB*

I. Introduction

Subsidies have become one of the most important instruments for industrial policy purposes in recent
years, especially for the purpose of promoting high-technology industries. While multilateral trade
negotiations have been remarkably successful in phasing out or at least reducing trade barriers that
have a direct impact on cross-border trade flows (tariffs, non-tariff barriers), national governments are
still relatively free to use national economic policy instruments for the promotion of specific firms or
industries that exert a more or less indirect impact on international trade. Above all, the multilateral
rules for the granting of subsidies, on the one hand, and the imposition of countervailing duties, on the
other hand, are still rather weak and imprecise and subsequently leave broad space for national
discretion.

The failure of effective multilateral rules has led to some major trade disputes, especially in view of the
promotion of high-technology industries that are deemed to be "strategic" for the further development
of national economies. The current debate mainly focuses on the pros and cons of subsidies to basic
and applied research and development, because the share of public funding in private R&D
expenditures is quite high in some industrial countries. It varies between 11 and 33 percent in leading
OECD countries, with the remarkable exception of Japan where public subsidies cover only 1.5
percent of private R&D outlays. However, R&D subsidies are not the only instrument for the promotion
of high-technology industries, because R&D subsidies often go along with investment and production
subsidies, as the Airbus case demonstrates1. Hence, to prevent major disputes arising from the
funding of high-technology industries, effective multilateral rules are to be formulated not only with
respect to R&D subsidies but also with regard to other kinds of government assistance.

The objective of this essay is to analyse and evaluate the current multilateral regulations for the
granting of subsidies and the imposition of countervailing duties as well as to formulate new rules for a
more effective multilateral supervision of national subsidy programs. The first two sections briefly
analyse the evolution and current state of multilateral rules on subsidies and countervailing duties.
Then, the main advantages and disadvantages of the current agreements will be discussed. The final
section provides detailed reform proposals that basically aim at establishing an open subsidy club.

                                                       
*
 This essay is part of a research project on International Friction and Co-operation in High-Technology Development,

Competition, and Trade, jointly carried out by the National Research Council of the US Academy of Sciences, Washington, the
HWWA Institute for Economic Research, Hamburg, and the Kiel Institute of World Economics. It was first published in "Kiel
Discussion Papers", No. 276, by the Kiel Institute of World Economics, 1996.
1
 It has been calculated that almost 1/3 of all subsidies to Airbus industries can be characterised as production subsidies, H.

Klodt, G. Bletschacher, 1992, pp. 64-66.
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II. Subsidies, Countervailing Duties, and the GATT: A Brief Sketch of the History

Although there is a logical complementarity between the rules for the granting of subsidies and rules
for the imposition of countervailing duties (CVDs), the drafters of the GATT regarded the regulation of
subsidies and the implementation of appropriate remedies as distinct areas for multilateral
negotiations. As a consequence, subsidies and CVDs are treated separately in different articles of the
GATT. What is more, restrictions that Article XVI puts on the use of subsidies are neither the economic
nor the legal inverse of the provisions of Article VI which deals with the implementation of CVDs.

Article XVI draws two basic distinctions, one between domestic and export subsidies and another
between primary (agriculture) and non-primary export subsidies. Whereas domestic subsidies are
regarded as an important instrument of national economic policy that leads only to minor trade effects,
the drafting nations judged export subsidies as particularly pernicious, because they are likely to lead
to “beggar-thy-neighbour” policies and subsequently to major frictions in international relations. Thus
Article XVI prohibits all subsidies that reduce the price of non-primary exports, but gives the green light
for domestic subsidies. The second distinction – that between primary and non-primary export
subsidies – was based on political reality, not on economic principles. In view of the fact that all major
industrial countries were running huge farm subsidy programs and were unwilling to undertake
significant reforms in agriculture policies, export subsidies on primary products are generally
compatible with Article XVI, unless these subsidies lead to “more than an equitable share of world
export trade in [the subsidised] product…” (GATT, Article XVI B (3)).

The GATT Article VI provisions on countervailing duties have their origin in the United States’
proposals for a – never to be – International Trade Organizations (ITO) charter2. The negotiating
parties agreed to include rules on the imposition of countervailing duties along with those on anti-
dumping measures in the early drafts that ultimately became GATT Article VI. The only controversy in
the early discussions concerned the pros and cons of an injury test in countervailing duty law.3

Although the United States had no such test in its own law, it strived with success to include one in the
1945 ITO Charter. Ironically, the GATT Protocol of Provisional Application, which was needed to put
GATT Part II (including Article VI) into force, allowed the United States to continue to enforce its
countervailing duty law even though it was inconsistent with GATT.

Article VI authorises GATT signatories to countervail against export as well as domestic subsidies and
contains only a very lax definition of what constitutes a subsidy, which leaves broad space for a wide
range of countervailing measures. The GATT refers to a “bounty or subsidy bestowed, directly or
indirectly, upon the manufacture, production or export of any merchandise” (GATT, Article VI (3)).
GATT’s failure to link the regulation of countervailing duties to those of subsidies in Article XVI leads to
the paradoxon that an importing country is free to countervail even if the subsidy given by an exporting
country does not violate Article XVI. This passive approach to countervailing duties can be explained
to some extent by the low number of countervailing duty cases in the early years of the GATT. Until
1958, only the United States had implemented separate anti-dumping and countervailing duty laws,
and only Belgium and the United States made noticeably use of countervailing duties (Contracting

                                                       
2
 See, J. J. Barcelo III, A History of GATT Unfair Trade Remedy Law - Confusion of Purposes, The World Economy, 1991, No.

14, pp. 311-333, for an excellent analysis of pre-GATT subsidy and antisubsidy law.
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Parties 1958). Moreover, the United States did not actually countervail against a domestic subsidy
abroad until as late as 1973.4

The rare use of countervailing duties as countermeasures against foreign subsidies might also be the
reason why CVDs did not receive any serious GATT attention until the beginning of the Tokyo Round
negotiations (1974-1979). In 1974, the new United State Trade Act brought about a dramatic change,
because it heavily encouraged the use of countervailing duties. While there have been no outstanding
United States’ countervailing duty orders in the period 1959-1967, there were 30 outstanding orders
by the end of 1974; and the trend increased even more dramatically thereafter.5

As a result, most of the United States’ trading partners strived for the inclusion of an injury test in the
United States law during the Tokyo Round subsidy-countervailing-duties negotiation. The United
States for its part aimed at stricter rules for the use of subsidies.6 The Subsidies and Countervailing
Duty Code (Subsidies Code) tried to achieve both objectives. The so-called “Track I” of the code
contains rules for the imposition of countervailing duties, whereas “Track II” regulates the use of
subsidies.

With respect to subsidies, the Code recognises that on the one hand “subsidies are used by
governments to promote important objectives of national policies”, but also takes into account that on
the other hand “subsidies may have harmful effects on trade and production.” It is thus the objective of
the Subsidy Code “to ensure that the use of subsidies does not adversely affect or prejudice the
interest of any signatory of this agreement.” The Code provides that signatories shall seek to avoid
that subsidies cause “material injury” or “adverse effects” to the domestic industry of other signatories.
To lay a common ground for the determination of material injury, the Code lists two sets of factors that
should be taken into account in an injury test: (i) the existence of material injury should be measured
in terms of declining sales, failing profits, a low capacity utilisation, and falling profits, a low capacity
utilisation, and falling employment; (ii) the causation between subsidised imports and material injury
should be determined either in terms of an absolute increase of imports or in a rising market share of
foreign producers. The heading “adverse effects” subsumes (i) effects of the subsidised imports on the
domestic market of the importing signatory, (ii) the displacement, or impediment of imports of like
products into the market of the subsidising country, and (iii) the displacement of exports of another
signatory on third countries’ markets. The Pre-Tokyo Round distinction between export and domestic
subsidies and primary and non-primary subsidies as well as the definition of subsidies stayed
unchanged during the negotiations.

The main innovation of the Tokyo Round Subsidies Code was the introduction of a detailed dispute
settlement mechanism. The Code provides that a country may request consultations with another
signatory it has reason to believe that the other signatory is granting an export subsidy or any other
subsidy that causes material injury or adverse effects. The stated objectives of these consultations are
to clarify the facts and to come to a “mutually acceptable solution.” If no solution is reached in a
specified number of days, both parties may present the matter to the “Committee”, a forum consisting
of all members of the Code. The Committee again reviews the facts and brings in its authority (“good
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offices”) to encourage the parties to settle the case on a bilateral basis. If no settlement can be
reached, the involved signatories may request the establishment of a “panel.”

A panel consists of three to five members coming from “neutral” third countries. It examines the rights
and obligations of the parties under the Code and the General Agreement. The objective of the
process is, again, to generate a mutually satisfactory solution rather than a formal finding of who has
violated or has not violated the provisions of the Code or the GATT. If no agreement is reached, the
panel can submit a legal finding to the Committee, which may, but is not obliged to, make
recommendations and may, if its recommendations are not followed, authorise appropriate
countermeasures. Neither the panel nor the Committee has a formal power to enforce its decisions.
Their only power is the power of persuasion and of appeal to an agreed upon international standard.7

In case no mutually satisfactory solution can be found, Track I of the Tokyo Round Subsidies Code
allows the complainant to impose countervailing duties on the subsidised imports. Since the Subsidies
Code, like the former provisions, does not draw a direct link between the rules for the granting of
subsidies and the regulations for the imposition of CVDs, any kind of subsidy can be countervailed, be
it a domestic (“legal” according to Track II), or an export (“illegal” according to Track II) subsidy. The
complainant only has to show that the domestic industry is “injured” and that the foreign subsidies are
the cause of the injury. Moreover, Track I contains no definition of the term “subsidy” so that any
complaining country is free to act according to its own understanding of what constitutes a national
subsidy.

III. The Traffic Lights of Uruguay

In the course of the Uruguay Round negotiations, the GATT signatories have made a new attempt to
restrict the use of subsidies for industrial policy purposes8. The Agreement on Subsidies and
Countervailing Duties finally fulfilled one of the main Tokyo Round objectives by improving the
definition of the term "subsidy" and simultaneously introduced a so-called "traffic lights" approach that
divides subsidies into three categories, according to their assumed competition distortion effects.

Subsidies in terms of the agreement are:

(1) financial contributions granted by governments or any other public bodies, including sub-
national government entities, if these contributions involve:
(i) the direct transfer of funds through grants, loans, equity infusion, or potential transfers

like loan guarantees;
(ii) foregone government revenue due to tax credits or other fiscal incentives;
(iii) the provision of goods and services other than general infrastructure;
(iv) government payments to a funding mechanism that carries out one or more of the

functions illustrated in (i) to (iii) above.
(2) any form of income or price support.
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Moreover, the Agreement on Subsidies and Countervailing Duties distinguishes between "specific"
and "nonspecific" subsidies. A subsidy fund is characterised as specific if the access to the fund is -
formally or in fact - limited to certain specific enterprises, industries, groups of enterprises and
industries, or to enterprises in a specific geographic region. Conversely, non-specific subsidies are
those that are in effect generally available to and broadly distributed among all enterprises or
industries in a country.

The most important innovation of the Uruguay Round negotiations is the introduction of a "traffic lights"
approach that divides subsidies into three categories: (1) prohibited; (2) actionable; (3) non-actionable.
For the first time in the history of the GATT, this approach draws a direct link between the rules for the
granting of subsidies and the regulations for the imposition of countervailing duties by providing that
prohibited and actionable subsidies can be countervailed under certain conditions, whereas - as a
general rule - no countermeasures can be taken against non-actionable subsidies.

1. Prohibited Subsidies

Prohibited subsidies include non-primary export subsidies and subsidies that can be roughly
characterised as import substitution subsidies9. These subsidies are actionable in any case,
regardless of whether they are specific or not. With a view to import substitution subsidies, which have
not been prohibited in former agreements, no grandfather rights are provided for in the Agreement, so
that all existing subsidies at the date of entry into force have to be brought into conformity with the new
rules within three years. A member that feels confronted with a prohibited subsidy may seek remedy
by first consulting with the allegedly offending party. If no "mutually acceptable solution" is found within
thirty days, the matter may be submitted to the Dispute Settlement Body (DSB) for panel referral. In
assessing the nature of the subsidy, the panel may request assistance by a Permanent Group of
Experts, established by the Agreement, whose determination is binding on the panel. If the subsidy is
found to fall in the prohibited category, the remedy provided for is its immediate withdrawal. If the
alleged country fails to withdraw the subsidy, the DSB may authorise countermeasures by the foreign
government without a proof of material injury.

2. Actionable Subsidies

Actionable subsidies are "specific" subsidies that cause "adverse effects to the interests of other
members" (Subsidy Agreement, Article 5) by nullifying or impairing the benefits under the GATT,
injuring their domestic industry ("material injury") or causing them serious prejudice. International
control over the use of actionable subsidies is imposed via a two-track approach in the Subsidies
Agreement. The first track is based on countervailing duty measures, the second on agreement
discipline.

The countervailing duty track may be used to take countermeasures against actionable subsidies that
are nullifying or impairing the benefits that the GATT treaty offers to other members, or that are
injuring the domestic industry of another member. The nullification case is not used very often in
practical trade policies and is thus not very well known by most observers. The GATT signatories have
recognised that subsidies may offset the gains from a reduction of trade barriers that is agreed upon in
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other parts of the GATT, and have thus authorised concerned parties to impose countervailing duties
on the subsidies without a proof of material injury.

Much more important for practical trade policies is the material injury case. If a country feels that its
industries are injured by actionable subsidies granted abroad, it is free to initiate a dispute settlement
procedure as described above. In order to impose a countervailing duty, a member country needs to
prove the existence of an actionable subsidy, injury to the domestic industry, and direct causality
between the subsidy and the injury.

The injury test is based on the examination of the volume of the subsidised imports, their effects on
prices in the domestic market for like products, and the impact of these imports on the domestic
producers of import-competing products. In making its assessment, the investigating authority
considers a number of factors, including the extent of the increase in subsidised imports, the size of
price undercutting and price "depression", and "all relevant economic factors, and indices having a
bearing on the state of the industry" (Subsidy Agreement, Article 5.4). In order to restrict the number of
injury cases, producers accounting for less than 25 percent of total production in an industry have not
standing to initiate a countervailing duty investigation. Moreover, investigations must be terminated if
the amount of the subsidy is de minimis, i.e., less than 1 percent on an ad valorem basis, or if the
volume of subsidised imports or the injury is negligible.

The second track of international control over subsidies is based on agreement discipline proceedings.
A member can initiate discipline proceedings if it believes that it has been seriously prejudiced by
another member’s subsides. Serious prejudice will be presumed if:

- the subsidy displaces or impedes imports of a like product into the market of the subsidising
signatory;

- the subsidy displaces or impedes exports of another signatory to a third-country market;
- the subsidy leads to prices that undercut the prices of like products in the same market;
- imports of the subsidised product result in price depression or lost sales in the same market;
- the subsidy increases the world market share of the subsidising signatory in a specific product

category as compared to the previous three years;
- the total ad valorem subsidisation exceeds 5 percent of the product value of all goods produced in

a certain industry of the subsidising country. In determining the ad valorem subsidisation level, the
amount of received subsidies is calculated for each firm. The subsidies received by a firm in a
certain year are divided by the recipient firm’s sales of the product in this period. It is unclear,
however, how the firm-specific subsidisation rates are to be aggregated to determine whether a
country’s ad valorem rate exceeds 5 percent;

- the subsidy is intended to cover operation losses of a specific industry or operation losses of a
firm;

- the subsidy is provided in form of debt forgiveness or of grants for debt repayment.

A serious prejudice challenge follows the regulations of the dispute settlement procedure described
above. If the Committee concludes that a member’s subsidy has prejudiced another party, the
subsidising member is required either to remove the adverse effects or to compensate the affected
member. If no such steps are taken within six months, the Committee authorises the affected member
to take countermeasures. Thus, the second track of international control over the use of subsidies is
just another - maybe somewhat more complicated - way to get the "green light" for imposing
countervailing duties on foreign exports.
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3. Nonactionable Subsidies

The nonactionable subsidies include four types of government assistance: all "non-specific" subsidies,
and three kinds of "specific" subsidies, namely R&D subsidies, regional subsidies, and environmental
subsidies. R&D subsidies are non-actionable as long as public funds cover not more than 75 percent
of the costs of basic industrial research and not more than 50 percent of pre-competitive development
research. Regional subsidies can not be countervailed if the recipient region is a clearly designated,
contiguous geographic area with a definable economic and administrative identity that proves to be
disadvantaged on explicit, verifiable, neutral, and objective criteria. Environmental subsidies are non-
actionable if they are granted as assistance to adapt to new environmental standards, given this
assistance does not exceed 20 percent of the costs of the necessary adaption and is given on a one-
time-only basis.

While prohibited and actionable subsidies can be challenged under the WTO dispute settlement
mechanism and can subsequently be subject to countervailing duties, non-actionable subsidies, if duly
notified, are immune from both tracks. However, if - at the end of the day - a non-actionable subsidy
proved to cause "serious adverse effects to the domestic industry" of a member, "such as to cause
damage which is difficult to repair", any concerned member is free to initiate a dispute settlement
procedure and can, if no mutually satisfactory solution is found, be authorised to take
countermeasures.

IV. An Evaluation of Current Rules

The current international regulation of subsidies and countervailing duties is a mixture of what can be
called two schools of thought on the role of subsidies. One school (the "injury-only" school) mainly
aims at redressing the harm that results from subsidised imports; the other school (the "antidistortion"
school) principally focuses on the inefficiency of public transfers to private enterprises.10

The injury-only school takes the view that subsidies are mainly used to remedy existing market
imperfections resulting from spillover effects of private transactions. In this view, subsidies - as a
general rule - only have minor effects on international trade. Exchange rate movements will help to
offset gross differences in public funding between countries, leaving only minor frictions in those areas
where subsidies are designed to directly change international trade flows. If there is no measurable
harm to other countries, any subsidy will distort only the domestic economy, while the trading partners
will enjoy whatever benefits flow from low prices of subsidised goods. In brief, the injury-only school
believes that a country should retaliate against foreign subsidies only when the subsidies have an
offensive trade impact and that the remedy should be designed to redress the impact as accurately as
possible.

The main message of the anti-distortion school is that subsidies in general are bad for at least three
reasons:11
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 G. C. Hufbauer, Subsidy Issues After the Tokio Round. In W. R. Cline (ed.), Trade Policy in the 1980s, Washington, D. C.,
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 G. C. Hufbauer, Subsidy Issues After the Tokio Round. In W. R. Cline (ed.), Trade Policy in the 1980s, Washington, D. C.,
1983, p. 336.
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(i) As used in practice, subsidies generally reduce world economic efficiency because they are
diminishing the gains from international trade for all countries concerned;

(ii) what is more, the public funding of industries may enable a country to create "national
champions" at its trading partners’ expense or to "weather out" painful adjustments in old
industries;

(iii) because other countries will retaliate against the creation of national champions and the
weathering-out of adjustment costs abroad, public subsidy programs will lead to a spiral of
wasteful distortions or overinvestment in new technologies.

The anti-distortion school concedes that some subsidies are designed to offset market imperfections,
but believes that this justification for public funding is vastly exaggerated because any serious effort to
distinguish between efficient and distortive subsidies would result in an impenetrable thicket of
regulations. Most members of the anti-distortion school believe that even a weak trade impact
warrants the imposition of countermeasures which aim at offsetting, as nearly as possible, the initial
distortion.

In the current regulations of subsidies and countervailing duties, the anti-distortion school is mainly
reflected in the specificity test that tries to separate efficient from inefficient subsidies by analysing the
subsidies’ characteristics and their distortive potential. The philosophy behind this test is that the
internalisation of external effects in the domestic market requires a subsidisation of all economic
activities resulting in external effects rather than the public funding of a small group of specific firms or
industries. The introduction of a red light category can also be regarded as an outcome of the anti-
distortion school, because the subsidies that are falling in this group - export subsidies and import
substitution subsidies - are obviously not designed to correct for market imperfections and are thus
prohibited and can be countervailed without a proof of material injury.

The injury-only school has left its trace in the provision on "adverse effects", especially in those
provisions defining material injury and serious prejudice, and in the definition of the yellow light and
green light categories. All subsidies that fall in the yellow light category can be countervailed if they
cause material injury to another country or seriously prejudice other members of the Agreement. Even
green light subsidies can be countervailed if they prove to result in adverse effects at the end of the
day. The adverse effects test aims at determining the degree of anti-competitive effects and gives the
basis for calculating appropriate remedies. The only pertinent adverse effects are those affecting
international trade. Subsidies whose economic effects remain confined within national borders are of
no consequence to the multilateral system and thus do not fall under its regulatory competence.

The history of the GATT/WTO regulations on subsidies and countervailing duties shows that the
mixture of two schools of thinking - the antidistortion and the injury-only school -, which is inherent in
the relevant articles of the treaty, worked rather well as long as subsidies and their counterpart CVDs
were only minor instruments of international trade policies. However, the more recent experience with
a steadily growing number of dispute settlement cases and frictions resulting from the use of subsidies
for industrial policy purposes reveals that there are four major problems that have to be solved in
establishing an effective international framework for the use of subsidies:

(i) What constitutes a subsidy ?
(ii) What constitutes a competition (trade) distorting subsidy ?
(iii) How to design efficient countermeasure against members that violate agreed upon rules ?
(iv) How can be ensured that countermeasures are not abused for protectionist purposes ?



Subsidies, Countervailing Duties and the WTO

GEORGIAN LAW REVIEW – SECOND AND THIRD  QUARTER 1998 45

As it stands now, only the first problem has been resolved in a rather convincing way. Much progress
has been made during the Uruguay Round negotiations by introducing a comprehensive list of
government assistance constituting a subsidy in the sense of Article XVI GATT. This list also includes
indirect transfers, such as forgone government revenue. In addition, the provisions on "serious
prejudice" even allow concerned members to initiate a dispute settlement procedure if governments
cover operating losses of state-owned enterprises over a longer period of time.

However, the other major problems in creating a workable international framework for subsidies and
countervailing duties have not yet been resolved in an efficient way. The differentiation between
distortive and undistortive subsidies relies on three concepts: (i) the traffic lights approach, (ii) the
specificity test, and (iii) the adverse effects test. Although the term "traffic lights" suggests that there is
a clear distinction between three groups of properly defined subsidies, the differentiation of the
categories is rather blurred. All subsidies, be they prohibited (red light), actionable (yellow light), or
non-actionable (green light), can be countervailed under specific circumstances. Prohibited subsidies
can be countervailed without a proof of material injury, countermeasures against actionable subsidies
can be taken if these subsidies cause adverse effects (especially material injury) to other members,
and non-actionable subsidies can be countervailed if a concerned member can successfully prove that
its domestic industry has suffered serious adverse effects from other members’ green light programs.
Thus, the current grouping of subsidies is almost meaningless, because the ultimate countermeasure
against any subsidy is always the same, namely the imposition of countervailing duties.

Like the traffic lights approach, the provisions on specificity do not provide unequivocal guidelines for
the distinctions between distortive and non-distortive subsidies. According to the Subsidies
Agreement, the following factors should be considered in determining whether a subsidy program is
specific or not:

- the use by a certain number of enterprises;
- the predominant use by certain enterprises;
- the grant of disproportionally large amounts of subsidy to certain enterprises; and
- the manner in which discretion is exercised by administering authorities" (Subsidy Agreement, Art.

2.1. (c)).

Besides being obviously rather vague and ambiguous and thus giving rise to disputes in interpretation,
these guidelines do not take sufficient account of the economic effects resulting from firm-specific or
industry-specific subsidies. From an economic point of view, the main objective of specificity rules is a
very simple one, namely to limit the competitive distortions resulting form subsidies that are directed
mainly at a single industry or enterprise. It can be realistically assumed that the extent of competition
distortions depends on the share of production, investment, or research and development costs that is
covered by the public funding. Hence, any efficient specificity rule should be defined in terms of the
respective subsidy base rather than in terms of the number of enterprises and industries that have
access to the relevant subsidy funds.

Apart form export and import substitution subsidies, countermeasures can be taken against all
subsidies that cause (serious) adverse effects, i.e., that cause material injury or serious prejudice. One
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of the main problems of the current Agreement on Subsidies and Countervailing duties is that the
concept of material injury has proved to be rather ineffective on at least three grounds12:

(i) The accurate calculation of material injury is almost impossible and, therefore, leaves broad
space for the abuse of material injury provisions for protectionist purposes.

(ii) Many kinds of subsidies, especially investment subsidies and R&D subsidies, do not cause
measurable competition distortion effects for several years. By the time the effects become
obvious, the relevant subsidies have often been phased out and it may become almost
impossible to prove in the course of a dispute settlement procedure that the subsidies caused
material injury. For example, it has often been stressed that the strength of American aircraft
companies is a result of past defence subsidy programs. However, it is almost impossible to
prove that there is a link between these past subsidies and the economic success of American
companies today, not to speak of the calculation of material injury to producers abroad.

(iii) The current subsidy regulations cannot prevent governments from granting subsidies that
distort international competition, because a proof of material injury is an indispensable step in
a dispute settlement procedure. Hence, countermeasures can only mitigate the competition
distortions when they have occurred.

In order to remedy some of the shortcomings of the material injury approach, the negotiators of the
Uruguay Round agreed upon a new provision in scope of the serious prejudice procedure. It provides
that serious prejudice will be presumed if a country’s total ad valorem subsidisation of a product
exceeds 5 percent of the total value of all like products produced in the country under consideration.
This provision is the first attempt to establish objective, quantitative criteria for the determination of
competition distorting subsidies. However, it can be realistically assumed that this new provision will
not considerable improve the effectiveness of the Subsidy and Countervailing Duty Agreement due to
at least two reasons: (i) almost all subsidies are granted as a percentage of specific cost categories,
above all research and development, production, or investment costs, whereas the new threshold is
defined in terms of product value. As a result, the subsidy base and the base for calculating the ad
valorem subsidisation differ to a considerable extent, especially in those firms and industries where
the value added generated in the production process is quite high. Thus, a 20 or 30 percent
subsidisation of investment or even production costs of a firm might in general not constitute a serious
prejudice to foreign competitors according to the new provisions. Moreover, the negotiators have
agreed upon a specific provision for firms in a "start-up position." In this case, serious prejudice only
exists if the ad valorem subsidisation of a country exceeds 15 percent of the total product value.

The main problem with regard to efficient countermeasures against members violating agreed upon
rules is that the process that the Agreement on Subsidies and Countervailing Duties provides for
implementing its rules is not a process of "enforcement" as one would think of enforcement in the
context of a legal code. There is no multilateral police force. The international track is a process mainly
intended to develop and promote a "mutually satisfactory solution." Its basic parts are "consultations,"
"conciliation," "dispute settlement," and - if no agreement is reached - "authorised countermeasures."
It is important to note that the Subsidies and Countervailing Duties Agreement provides no multilateral
countermeasures. The only "enforcement" mechanism is countervailing duties imposed by concerned
third countries that are able to prove that their industries are suffering material injury or serious
prejudice as a result of foreign subsidies. Thus, in practical trade policy, industries and enterprises
suffering from subsidies abroad are the real supervisors of the WTO subsidy regulations. This
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 See L. Tyson, Who’s Bashing Whom ? Trade Conflict in High-Technology Industries, Washington, D. C., 1992.
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"decentralised" supervision system that is being based on countervailing duties as the one-and-only
real enforcement mechanism has proved to be rather ineffective on several grounds:

(i) As Spencer (1988)13 has demonstrated, the appropriate amount of a CVD is difficult to
determine and depends on the kind of foreign subsidy involved. A subsidy that is based on the
purchase of new capital equipment can have very different implication from those of a subsidy
to pay off past debts. The former gives incentives to the subsidised firm to expand output
whereas the latter does not. Therefore, a higher CVD is required in this case to offset harmful
effects on domestic competitors. However, there is no such provision in the current rules for
countervailing duties.

(ii) The countervailing duty approach poses the danger of retaliation, especially in high-
technology industries, where the time lad between subsidies and the resulting competition
distortion effects is usually quite long. Under these conditions, the imposition of a
countervailing duty by a trading partner might be judged as arbitrary and unfair by the
offended country.

(iii) Any countervailing duty remedy is powerless to offset the benefits gained by subsidised firms
in third markets where no countervailing duty relief is granted.

(iv) Countervailing duties may be abused for protectionist purposes and due to their price effects -
may further distort international competition.

The danger of abuse of unfair trade remedies is a general problem of the WTO approach, as the
longstanding and ongoing debate on the pros and cons of antidumping measures illustrates. With a
view to the regulations on the imposition of countervailing duties, the treat of protectionism is
extremely high because the Agreement on Subsidies and Countervailing Duties - as a general rule -
authorises countermeasures if subsidies cause material injury to the domestic industry of other
member countries. The focus on the effects of import competition on specific competitors (the
"domestic industry") that is inherent in the injury concept are not in line with the objective of preserving
the "normal competitive process" which is outlined in the Subsidies Agreement. "Injury to domestic
industry" cannot be equated to distortion of competition. It is inherent in the process of competition that
some firms prosper while other do not. Domestic competitors may suffer injury because of import
competition, although there is no distortion of the "normal" competitive process. What is more, the
provision of a subsidy, specific to a firm or an industry, on the one hand, and the existence of injury to
the domestic industry, on the other hand, does not necessarily mean that the former has caused the
latter. However, it is very difficult, if at all possible, to determine whether there is a causation between
subsidised imports and any measure of "injury". The rather rough measures that are used in practice
to determine "injury" and the causation between subsidies and injury thus leave broad scope for the
abuse of countervailing measures for protectionist purposes.

V. Reforming Current Rules: Towards an Open Subsidy Club

In view of the various shortcomings discussed above, the WTO Agreement of Subsidies and
Countervailing Duties should be reformed by (1) initiating a once-for-all stocktaking of all subsidy
programs currently in force in member states, (2) introducing a notification system aiming at an
assessment of all planned subsidies prior to their implementation, (3) making a clear
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distinction between subsidies that are efficient and those that are not efficient with respect to
internalisation of non-pecuniary externalities, (4) categorising different kinds of subsidies according to
their effects on international competition, and (5) establishing an open subsidy club for the public
funding of certain kinds of economic activity.

1. Stocktaking

A once-for-all stocktaking should not only aim at working out a comprehensive list of all subsidy
programs carried out in the member states but also at paving the path to successful negotiations on
the reduction of subsidies prior to the introduction of a new framework for the granting of subsidies
and the imposition of countermeasures. The procedure could follow the lines that have been
suggested by Baldwin.14 Each Country would undertake a comprehensive valuation of all subsidy
programs of other countries that are causing material injury to its industries, are seriously prejudicing
its rights under the GATT, or are nullifying or impairing its benefits resulting from other GATT rules.
Each country would then request other members to reduce or offset specific distorting subsidies. The
negotiations could follow the old item-by-item negotiation technique that proved to be very successful
in the early GATT negotiations on the reduction of tariffs. The objective would be to phase out
particular subsidies gradually, to bind their levels for a certain period of time, or to introduce a
digressive element in the subsidisation programs. The incentives for other countries to engage in such
negotiations would be the threat of countermeasures that will be introduced under the new agreement
on subsidies (see below). Each country would list those subsidy programs against which it is willing to
initiate countermeasures under the new rules. Countries that believe that their subsidies do not violate
existing WTO rules could announce that they would request the formation of WTO panels of experts to
make decisions on their contention. Such a procedure prior to the implementation of new rules for the
use of subsidies and countermeasures might at least help to improve the knowledge about current
subsidy programs in major industrial countries and might contribute to a better understanding of
international frictions resulting from government support to industries.15

2. Prior Notification

In order to overcome the problems associated with the current material injury test and the imposition
of countervailing duties, a multilateral notification system should be introduced. In this respect, the aid
supervision system of the European Union could serve as a reference system.16 A multilateral subsidy
supervision should provide that all plans to grant new or to alter existing subsidies are to be notified to
and approved by the WTO Committee on Subsidies and Countervailing Measures (CSCM)17. The
CSCM should be entitled to examine the notified plans and to decide whether they are compatible with
the WTO Subsidies Agreement. In the course of the investigation, the CSCM should take into account
written comments by third signatories that might be affected by the notified subsidy. After the CSCM
has made its decision, any signatory concerned should have the opportunity to initiate a panel
procedure against the CSCM ruling in accordance with the WTO Dispute Settlement Mechanism.
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Given that a signatory grants a subsidy in violation of a final CSCM or WTO panel ruling, the CSCM
should be empowered to require a repayment of the subsidy to the CSCM or, if such an extreme
approach proves to be not agreeable, to the respective national government. The recent Vulkan case
in Germany elucidates that this may be a very effective instrument to bring national subsidy programs
in line with international rules. The potential threat of a repayment may give an incentive to recipient
firms and industries to ask their respective national governments to present an approval of the CSCM
before granting the subsidy, and may, therefore, lead to some sort of a self-restraint. If a rule-violating
government is not willing to urge the recipient firm or industry to repay the received subsidy within an
appropriate time period (e.g., two months after the final decision), the respective country should be
excluded from all newly established open subsidy clubs (see below) as long as it does not react to the
CSCM or WTO ruling. Only if the exclusion from open subsidy clubs does not lead to a reaction of the
rule-violating country, third parties would be entitled - as a last resort - to impose countervailing duties
on the exports of the offended country. The most important advantage of this notification system is
that it works without any injury or adverse effects test and thus allows for quick and timely response to
violations of rules.

One could also think about countervailing subsidies (CVS), i.e., offsetting subsidies or government
assistance that meet foreign subsidies head on, instead of countervailing duties as a last-resort
countermeasure. Countervailing subsidies have the obvious advantage that countries would be less
eager to abuse this countermeasure for protectionist purposes, because it binds scarce financial
resources. Moreover, the CVS approach has neither the high-price island effect nor the third-country
market effect of CVDs. However, despite their obvious advantages over countervailing duties, CVSs
pose the risk of an international subsidy race in which each country strives to overbid the other.18

Nevertheless, with a view to the fact that any countervailing measure can and certainly will be abused
for protectionist or industrial policy purposes, the turning of the scale because financial restraints may
restrict the abuse of this countermeasure.

3. Efficient and Non-efficient Subsidies

Any multilateral subsidy scheme has to take into account that some public subsidies are granted to
improve the efficiency of national economies by internalising non-pecuniary externalities. There is no
doubt that the funding of universities, public research institutes, and public infrastructure in a broad
sense belongs to this group of subsidies. These activities should, therefore, be excluded from a
multilateral notification system.

There are, however, some marginal cases where the distinction between efficient and non-efficient
subsidies is not as clear-cut as with respect to public infrastructure or universities. The first and most
important marginal case is subsidies to basic research and development in private enterprises. As
empirical research indicates, basic research and development, especially with a view to high-
technology R&D, can be expected to generate considerable spillover effects giving rise to an almost
free dissemination of basic knowledge, because basic knowledge is hardly codifiable and thus cannot
be patented.19 Leaving aside the possibility of cross-border externalities for the moment, these
characteristics of basic research do justify a public funding of basic R&D on efficiency grounds. One
could even go so far as to say that not giving a sufficient public stimulus to basic R&D at home means
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offering foreign competitors an artificial competitive advantage leading to an economic welfare loss at
home. From this perspective, national governments must be free to subsidise basic R&D activities
and, as a consequence, these subsidies must be excluded from a multilateral subsidy supervision
system.

There are, however, two caveats to this general position. First, from an economic welfare viewpoint, it
is of no importance whether domestic or foreign enterprises are doing basic research as long as the
free dissemination of research results is guaranteed. Thus, there is no justification for excluding
foreign firms from domestic R&D programs. A fair participation of foreign firms in domestic funds,
however, might only be possible under the supervision of a multilateral agency. Second, there are
complaints, especially with a view to the alleged collusion behaviour of Japanese firms, that some
countries are hindering the free dissemination of basic R&D findings. Since basic knowledge is a
prerequisite for successful applied research - so the argumentation goes - this collusion behaviour will
give the participating firms a competitive edge on future product markets.

There is an obvious contradiction between the empirical finding that basic R&D generates spillover
effects and that cross-border externalities are not much weaker than spillovers within a country and
the preposition that some countries are hiding away basic research findings from competitors abroad.
However, the general finding of an observable cross-border dissemination of basic knowledge does
not mean that a formation of successful research cartels is impossible at all. If cartels are in a position
to bind their researchers to the cartel on cultural, moral, or contractual grounds, it may be possible to
hinder the free dissemination of basic knowledge, at least for some time. Hence, there are some good
reasons to include subsidies to basic R&D in a multilateral notification system.

The second marginal case is subsidies for the protection of the environment. There is no doubt that
environmental pollution causes negative external effects; in the case of air and water pollution these
external effects often even spill over external borders. Thus, governmental action is needed to
internalise these spillovers. However, this does not mean that subsidies for environmental protection
purposes are to be categorised as efficient. Most current environmental subsidies are granted to
facilitate the adaptation of enterprises to new environmental standards that have been set by legal
rules. In other words, governments are striving for lowering the costs that enterprises have to bear due
to the setting of new environmental standards. This is by no means an efficient policy, even from a
purely domestic perspective. A first-best policy would be to define prices for environmental resources
by taxing the source of environmental pollution. Such a system is not easy to handle in practical
policy, but this is no reason to exempt environmental subsidies from a multilateral supervision system
on efficiency grounds.

The third marginal case is subsidies to promote the development of backward regions (regional
subsidies). According to the "new" growth theory, the accumulation of physical capital at one point in
space can generate spillovers spreading over an entire geographic area, thus setting in force a self-
sustaining growth process. Hence, it may be efficient for national governments to promote the capital
accumulation in backward regions by, for example, subsidising the investment costs of private
enterprises. However, the empirical foundation of the "new" growth theory still seems to be too weak
to justify the "green light" for regional subsidies.
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4. Subsidies and International Competition

All subsidies that are categorised as non-efficient should be ranked according to their potential
competition (trade) distortion effects. It can be realistically assumed that the competition effects of
subsidies are the higher, the closer the respective subsidy base is to the end of the value-added chain
of a firm. For example, an export subsidy, i.e., a subsidy for the sale of a product, might exert stronger
competition effects than a subsidy to basic R&D. Hence, all non-efficient subsidies should be grouped
in one of the following seven categories: (1) subsidies to basic R&D; (2) subsidies to applied R&D; (3)
subsidies for the adaption to new environmental standards; (4) investment subsidies (including
regional subsidies); (5) production subsides; (6) sales subsidies (export subsidies, import substitution
subsidies); and as a special case (7) subsidies for promoting the general operation of firms or
industries (subsidies covering the losses of firms, debt forgiveness, etc.).

For each category, quantitative thresholds that limit the provision of subsidies to a certain fraction of
the respective subsidy base should be set. The thresholds should roughly reflect the potential
competition distortion effects of the different kinds of subsidies. One proposal would be to set
thresholds of 30 percent for subsidies to basic R&D, 15 percent for subsidies to applied R&D, 10
percent for environmental subsidies, 10 and 5 percent for investment subsidies in backward and
"normal" regions respectively, 5 percent for production subsidies, and 0 percent for sale subsidies and
subsidies promoting the general operation of firms. In order to prevent specific firms from gaining
disproportionally from certain kinds of subsidies and to facilitate the calculation of the actual
subsidisation rates, the thresholds should be defined on a firm-specific basis.

5. Open Subsidy Club

One of the main reasons for the relatively vague and imprecise regulations on subsidies and
countervailing duties in the current WTO agreement is that governments are simply not willing to give
up two important instruments of industrial policy. Above all, the "safe harbour provision"20 for R&D
subsidies, which was agreed upon in the Uruguay Round negotiations, indicates that governments do
not really intend to confine the leeway to promote economic activities that they judge to be "strategic"
for the further development of their economies. It is thus rather optimistic to believe that the relatively
strict thresholds proposed above will become reality in the near future. However, in view of the
undisputed progress that has been made during the Uruguay Round negotiations with respect to the
definition of subsidies and the linkage between rules for subsidies, on the one hand, and regulations
for the imposition of countervailing duties, on the other, it may be realistic to assume that governments
are ready to take further steps towards a more efficient supervision system in order to mitigate the
international frictions arising from the subsidisation of domestic firms and industries.

To facilitate such steps, one could think about establishing an "open subsidy club" for certain kinds of
government assistance that would provide some sort of a compromise between the economic need for
stricter and more objective multilateral rules on subsidies and the desire of governments to keep a
"free hand" for the funding of domestic firms and industries. The rules of an open subsidy club could
provide that a country is free to exceed the thresholds proposed above if, and only if, a national
subsidy program offers open access on a conditional most-favoured-nation basis for firms located in
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third countries. The reciprocal character of a conditional most-favoured-nation provision, i.e., a
provision offering free access for all countries that are ready to open up their subsidy funds on a
reciprocal basis, would give additional incentives for establishing an open subsidy club. Countries
joining an open subsidy club would be free to double the thresholds proposed above. As a
consequence, sales subsidies as well as subsidies promoting the general operation of firms would still
be prohibited.

For practical purposes, an open subsidy club approach may require the implementation of the
following additional rules:

(i) A subsidy program should only be regarded as open if at least two foreign firms are actually
participating in the program.

(ii) The objectives of the open fund are formulated by the respective national government and
must be met by both domestic and foreign firms.

(iii) Open access to national funds should not be linked to a co-operation with a domestic firm.

The main advantages of a notification/open subsidy club scheme are that such an approach

- allows for dispute settlement prior to the implementation of subsidy programs,
- works without any material injury or adverse effects test,
- lowers the importance of national countermeasures and subsequently the threat of rules for

protectionist purposes being abused,
- provides measurable and objective criteria for the differentiation between distortive and non-

distortive subsidies,
- gives incentives for the opening-up of national subsidy funds, and thus, in the end,
- contributes to mitigating the international frictions that arise from the subsidisation of domestic

firms and industries.
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MAIK S. MASBAUM
*

WTO-RULES ON DISPUTE SETTLEMENT – AN OVERVIEW

I. Introduction

One important objective of Georgian policy at present is the accession to the World Trade
Organization (WTO). Significant steps in that direction have recently been made at the 2nd meeting of
the Working Party for Accession of Georgia to WTO that took place in Geneva on 13th of October,
where the finalisation of bilateral market access negotiations has almost been completed and
multilateral talks evidently moved into their final stages.

The accession to WTO will enable Georgia to participate in the achievements of the Uruguay Round of
Multilateral Trade Negotiations that was conducted under the auspices of the General Agreement on
Tariffs and Trade (GATT) and accomplished with the signing of the Marrakesh Agreement on 15th of
April 1994 (WTO-Agreement).1 The results of the Uruguay Round established the WTO and replaced
the GATT as a separate institution.2 The WTO-Agreement brought about a further liberalisation of
trade with improvements on the trade in goods with the enactment of the GATT–1994, the adoption of
the General Agreement on Trade in Services (GATS) and the adoption of the Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS). These documents require member countries
to adopt national legislation and regulations to implement the rules prescribed by the three
agreements and provide, in comparison to the rules of previous GATT-1947, improved mechanisms to
enforce these rules between member states.

According to WTO rules every member country has the right to bring a complaint to the WTO where it
considers that another member country has violated rules and to initiate dispute settlement
procedures. The main legal instrument to solve conflicts is the Understanding on Rules and
Procedures Governing the Settlement of Disputes (further: DSU), which is annexed to the WTO-
Agreement3 and according to Art. II, Par. 2 of the latter forms an “integral part[s] of this Agreement,
binding on all members“. The DSU comprises 27 articles and four further annexes and in contrast to
the rules of GATT-1947, which gave preference to diplomatic and political mechanisms,4 widely
reflects the idea that no multilateral trading system is able to function properly if apart from an agreed
set of rules, no rules are available that provide the right for member countries to receive an
enforceable decision by an independent body when violations occur. The rules of the
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1
 The texts of the Uruguay Round Agreements are to be found in: The Results of the Uruguay Round of Multilateral Trade

Negotiations, The Legal Texts, GATT, 1994.
2
 An overview on the structure and objectives of the WTO provides A. Tushuri on pp. 26 of this edition of GLR.

3
 Annex 2 to WTO Agreement, p. 404.

4
 Artt. XXII (Consultation) and XXIII (Nullification or Impairment) did not even mention the term “dispute settlement“. Despite of

these barely sufficient provisions dispute settlement procedures were developed by the parties through understandings and
decisions that increasingly “codified” procedures on dispute settlement also under GATT-1947, see, E.-U. Petersmann,
International Trade Law and the GATT / WTO Dispute Settlement System, London, The Hague, Boston,1997, pp. 47; see,
Guide to GATT Law and Practice (Vol. 2), Geneva, 1995, pp. 611.
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WTO, however, still do not provide a transnational court system comparable to, for instance, the
European Court of Justice, but nevertheless, implement a significant step away from “power oriented“
conflict resolution to the settlement of disputes based on the rule of law.5 The present Director-General
of WTO, Renato Ruggiero, has called it the WTO‘s “most individual contribution“ that is the “central
pillar of the multilateral trading system“.6

Against the rules of GATT-1947 DSU stipulates a precise legal framework that enables parties to
reach an enforceable solution in a predictable time period. Whereas GATT members in the past had
the opportunity to delay the establishment of a panel and, even more, to avoid the adoption of a panel
report simply by objecting, the “Understanding-Rules“ abolish the principle of unanimity in this respect,
consider the right of the parties to call for the establishment of a panel and set up a clear time-
framework to solve conflicts7. The so-called “Rule-“ or “Forum-Shopping“ established by the GATT-
1947-Rules gave parties the choice either of adhering to the various Tokyo Round Agreements and
conduct settlement of disputes by the general GATT or the specific Tokyo Round dispute settlement
mechanisms. Thus, the parties were able to choose from different possible courts the one from they
would probably benefit most.8 In contradiction to former practice DSU unifies the procedures
applicable to a large extend,9 and additionally renders appropriate opportunities to enforce decisions
made. However, the goal is not to make rulings but to settle disputes by consultations if possible.10

II. Field of Application

A dispute appears when one country implements a trade policy measure that one or more other
members consider to be in violation of WTO rules. In particular, according to its Art. I, Par. 1 DSU is
applicable on the one hand to disputes between member states concerning their rights and obligations
under the provisions of the WTO-Agreement and the Multilateral Trade Agreements that are listed in
Appendix 1 to the DSU11 and on the other hand to disputes between WTO members concerning their
rights and obligations under the DSU itself. The latter refers, in particular, to disputes over compliance
with the obligations under Art. XXIII of the DSU.

In line with the practice of previous GATT rules still only states are allowed to participate in dispute
settlement procedures under DSU. Private persons, even multinational enterprises are excluded. This
might create obstacles because of transnational inter-connection multinational enterprises frequently
can hardly be traced back to one particular state, which they actually might need in order to pursue
their interests under WTO rules.12
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Agreements on Textiles and Clothing, the Agreement on Technical Barriers to Trade, the Agreement on Implementation of Art.
VI of GATT 1994, the Agreement on Implementation of Art. VII of GATT 1994, the Agreement on Subsidies and Countervailing
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1 C of the WTO Agreement.
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 See, P. Backes, Die neuen Streitbeilegungsregeln der Welthandelsorganisation (WTO), RIW, 1995, No. 11, p. 916.
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III. The Dispute Settlement Body (DSB)

The main responsibility for the administration of conflict dissolution lies with the General Council that
acts as the Dispute Settlement Body (DSB), Art. III, Par. 3, Art. IV, Par. 3 WTO-Agreement. It is a
WTO subordinated organisation with an own secretariat that has the sole authority to establish
“panels“ to consider cases. DSB further monitors the implementation of the rulings and
recommendations and has the power to authorise retaliatory measures when a country does not follow
a ruling. This body meets as often as necessary to carry out its functions and shall decide on the basis
of consensus, Art. 2 DSU.13

IV. Bilateral Negotiations and Attempt of Conciliation

A member state that maintains that a measure of another member state violates a GATT-obligation
first of all has to inform the DSB and to require the member state to enter into consultations on a
bilateral basis, Art. IV DSU. In order to reach a solution that is acceptable for both parties, the Director-
General or any other person may be asked by them to use his or her good offices to conciliate and
mediate, Art. V DSU.

According to Art. IV DSU the requested GATT-member is obliged to answer within 10 days and inform
whether or not he is ready to start consultations. Talks on a peaceful solution have to begin within a
period of no more than 30 days after the date of receipt of the request and the whole diplomatic
procedure has to be accomplished within 60 days at the most, otherwise the complaining party will
have the right to call for a panel.14

V. Panels Procedures

If consultations fail or efforts at conciliation did not produce the desired results the complaining party
may request the DSB formally to commence the dispute settlement mechanism by establishing a
panel to examine the complaint, Art. VI DSU.15 The responding party is allowed to reject the
establishment of a panel once but when the DSB meets for a second time the appointment of the
panel has to be accepted, unless there is a consensus against the appointment of the panel. A panel
normally consists of three persons, unless the parties to the dispute agree that it should have five, Art.
VIII, Par. 5 DSU. The names of the persons to be appointed to the panel are proposed by the WTO
secretariat from the list maintained by it of governmental and non-governmental experts, Art. VIII, Par.
4 DSU. The persons in the list are well-qualified senior officials who have worked in the secretariat,
and persons who have taught international trade law or policy, see Art. VIII, Par. 1 DSU. The panellists
are chosen in consultations with the countries in dispute but if the countries do not agree upon them,
they are to be appointed by the General-Director, Art. VIII, Par. 3 DSU. This happens only in rare
cases. The panel set-up and the appointment of the panellists have to be accomplished within 45
days, see, Artt. VII and VIII DSU .

The independence of the panel-members has to be ensured during their selection, Art. VIII, Par. 2
DSU. Persons being citizens of one of the parties are normally excluded as well as citizens of EU-
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 In case of urgency, e. g. disputes on perishable goods, a smaller lime limitation can be applied, see Art. IV, Par. 9 DSU.
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 DSU procedures recognise as well that the parties by mutual consent may refer the dispute to arbitration. In such cases the
award shall be binding on the parties and it should be reported to DSB, Art. XXV DSU.
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countries if an EU-member state is concerned.16 Only upon a mutual agreement of the conflicting
parties citizens of the parties are allowed to participate in a panel. But if one party to the dispute is a
developing country, one member of the panel has to be a representative of that group of countries,
Art. VIII, Par. 10 DSU.

The panel investigates the case according to the terms of reference issued by the DSB17 and in
compliance with the “Working Procedures” stipulated by Appendix 3 to the DSU. The latter provide for
the following stages.

Before the first hearing each party presents the case in writing to the panel. At the first hearing the
complaining member or members, the responding member and those that have declared to have an
interest in the dispute state their case. At the second meeting the parties to the dispute submit written
rebuttals and present oral arguments. The panel may consult experts or appoint an expert review
group in order to clarify scientific or other technical matters by an advisory report. The panel submits
the descriptive (factual and argument) sections of its report without any findings and conclusions as a
first draft to the two sides for comments within two weeks. Afterwards the panel submits an interim
report that includes findings and conclusions, giving the parties one week to ask for a review. The
period of review shall not exceed two weeks. During this period the panel may conduct additional
hearings with the parties to the dispute.

The final report has to be submitted to the parties within six months and after three more weeks it is
circulated to all WTO members. In its final report the panel points out the facts and provisions relevant
for the decision and provides a rationale of the decision. If the panel comes to the conclusion that the
disputed trade measure is a violation of a WTO agreement or a commitment, it recommends to bring
the measure in conformity with WTO rules. The panel can issue proposals how to proceed in this
respect. The report acquires the status of a ruling of the DSB and becomes binding automatically
within 60 days unless it is not rejected unanimously. The violating member has no opportunity to avoid
the adoption of the report. The time period for the whole procedure takes usually nine months. The
parties have the right to stop proceedings by a mutual decision at any time.

It should be noted that under certain circumstances a member state has the right to start dispute
settlement procedures even if formally no violation of an agreement yet exists, but advantages
deriving from a particular agreement are impaired by another member country. The so-called “Non-
Violation-Complaint” regulated by Art. XXVI DSU enables parties in these cases to enter into
proceedings even if an infringement of an agreement does not yet exist.18

VI. Appellate Procedures

With the adoption of DSU for the first time in GATT practice it is possible to appeal against panel
reports.19 The appeal to these reports is given to an appellate body – a kind of court of appeal – that,
as a permanent institution, consists of seven persons of recognised authority, with expertise in law,
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 See J. W. Sittmann, Das Streitbeilegungsverfahren der World Trade Organization (WTO), RIW 1997, 749, 752.
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 See for details, E.-U. Petersmann, The GATT/ WTO Dispute Settlement System, London, The Hague, Boston, 1997, pp. 186.
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international trade and the subjects covered by the various agreement. They should be unaffiliated to
any government. Members of the appellate body have a four year term. Of the seven, only three
persons will be called to participate in any one case. Persons serving on the Appellate Body shall
serve in rotation according to the working procedures of the Appellate Body, Art. XVII DSU.

The appeal can be made by any one of the parties to the dispute and has to be submitted to DSB
within a period of 60 and, in exemptional cases, 90 days, Art. XVII, Par. 5 DSU. The commission
afterwards submits its report to the DSB that can reject in within 30 days by consensus otherwise the
report enters into force and is binding, Art. XVII, Par. 14 DSU. Appeals have to base only on legal
aspects and neither the parties nor the panel are allowed to provide new evidence or to reconsider the
existing evidence. The appeal can uphold, modify or reverse the panel’s legal findings and
conclusions, Art. XVII, Par. 13 DSU.

In order to ensure prompt settlement of disputes, it is provided that the period “from the date of the
establishment of the panel by the DSB” and the date “when it considers the panel or appellate report”
should not exceed nine months when the panel report is not appealed and 12 months when there is,
Art. XX DSU. It might be considered doubtful whether this narrow time limitation is in every case
appropriate in view of the still new and often complicated legal problems concerning international law
that have to be dealt with.20

VII. Enforcement of DSB-decisions

1. Implementation

After the adoption of a panel report the parties are obliged to inform the DSB whether or not they are
willing to implement the recommendations of the panel report. First, the procedures emphasise that
the party that is in breach of obligations must promptly comply with the recommendations of the panel
or appellate body.21 The parties accordingly inform the DSB whether or not they are ready to
implement the ruling. For this purpose they agree upon an appropriate time framework, which should
be set up within 45 days. If the parties do not reach an agreement upon the time schedule it will be
determined by an arbitration court within 90 days after the adoption of the panel report. If it is not
possible for the sentenced party to implement the recommendations immediately, DSB may on
request grant a “reasonable period of time” for implementation, Art. XXI, Par. 3 DSU.

2. Provision of Compensation

If the party in breach does not comply within a reasonable period, the party that has invoked the
dispute settlement procedure has the right to bring forward a request for compensation. Alternatively,
the party in breach of the obligations may itself offer to pay compensation. If the sentenced side fails
to act within this period it shall enter into negotiations with the complaining country or countries in
order to determine mutually acceptable compensation. This could be in the form of, for example, tariff
reductions in areas of particular interest to the complaining side, Art. XXII DSU.
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3. Authorisation of retaliatory Action

If within 20 days after the request no satisfactory compensation is agreed, the complaining side may
ask the DSB for permission to impose limited trade sanctions (“suspend concessions or obligations”).
Where the party in breach fails to comply and refuses to provide compensation, the aggrieved party
may request DSB to authorise it to take retaliatory action by suspending concessions or other
obligations under the agreements that would hurt the trade of the former country. The DSB should
grant the authorisation within 30 days of the expiry of the “reasonable period of time” unless there is a
consensus against this request, Art. XXII, Par. 6 DSU.

In simple language this means that, where the party is for instance in breach of its obligations under
GATT or under one of its associate agreements, the aggrieved party may be authorised by the DSB to
raise tariffs on products which it imports from the party in breach; the trade in such products should be
approximately equal to that affected by the measures complained about.

After approval by the DSB the aggrieved party may take measures according to its discretion that are
appropriate to force the infringing party to stick to the rules. In this context are to mention all trade
policy instruments, but countries are obliged in the first place to take measures in the area of trade
concerned. However, where it considers that this is not possible, the DSB can authorise retaliation
under other sectors of the same agreement. Only in rare cases and as a last resort can DSB authorise
retaliatory across agreements, i.e. imposition of higher tariffs on goods for breach of an obligation
under GATS or the Agreement on TRIPS, Art. XXII, Par. 3 DSU.

The provision of compensation and authorisation by DSB of retaliatory measures are, however,
temporary measures. The ultimate solution is for the country which is in breach of the obligation to
implement the recommendations. The rules require DSB to keep such cases under review to secure
their full implementation. Any outstanding case remains on its agenda until the issue is resolved, Art. II
DSU.

VIII. DSU and traditional Forms of international Arbitration

In comparison with traditional kinds of international arbitration, such as the rules of the International
Court of Arbitration of the International Chamber of Commerce (Paris), the London Court of
International Arbitration, the American Arbitration Association and other important centres of
arbitration as the Austrian Federal Economic Chamber (Vienna) and the Zurich Chamber of
Commerce that are fixed by their respective regulations, dispute settlement procedures under WTO
rules are more restrictive. International arbitration is widely characterised by flexibility, co-operation
and pragmatism in favour of the parties, that allows them basically to determine the procedures of the
dispute on a mutual agreement. Although the parties to the WTO dispute settlement procedures also
have the right to give comments to the decision or to express their attitude towards the reading of the
contracts at any time, they have to abide to the concrete time limits set up. But the most important
difference is the possibility to appeal against a decision of the court which underlines the influence of
the rule of law in the WTO order.22
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IX. Trade Policy Review Mechanism

Brief mention should further be made of the “mechanism to control trade” regulated by Annex 3 to the
WTO Agreement. This legal instrument links up with practice under GATT and serves to secure the
proper implementation of WTO rules as well. Under this, trade policy of a member country is in regular
times controlled by a “Trade Policy Review Body” (TBRB ) together with the WTO secretariat and the
participation of other interested parties. This TPRB issues respective recommendations and is
executed by the WTO-council.

X. Conclusion

The rules of the Understanding provide a comprehensive framework for conflict resolution in the field
of international trade under the auspices of the WTO. They enable conflicting parties to receive conflict
solution by an independent body that has the power to clarify provisions of the agreement in
accordance with customary rules of interpretation of public international law and to issue an
enforceable decision. It is evident that a significant step forward from a conflict settlement system
based on power and influence towards a system that is ruled by legal rules has been made that also
gives appropriate opportunity to less powerful countries to defend their interests under WTO rules.
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ZURAB AKHVLEDIANI
*

SEVERAL ASPECTS OF TESTAMENTARY SUCCESSION

ACCORDING TO THE CIVIL CODE OF GEORGIA**

I. General Provisions

The Civil Code of Georgia confirms the principle of freedom of will, meaning that an individual may
distribute his/her property or a part of it to one or several heirs apparent, as well as to other persons in
case of his/her death (Article 1344 Civil Code of Georgia, further CC).

The testator has the right to change, by will, the order of the heirs set up under law, as well as the part
of the inheritance that should be distributed by virtue of the intestate succession.

A testator is qualified as a natural person, who complies with the full age and legal requirements, and
who was capable of reasonably judging his/her actions, and clearly expressing his/her own intent,
while drawing up the last will (Article 1345 CC). The loss of the capability after drawing up the will does
not affect the validity of that will. A capable person might have been in such a state during drawing up
the last will so as not to allow him/her to reasonably judge his/her own actions, or to express properly
his/her own will (such state might be conditioned by severe physical pain, strong emotion, etc.).
Therefore the law emphasises the provision that at the moment of drawing up the will, a person must
be able to reasonably judge his/her action and clearly express his/her own will.

A testator must personally draw up the last will. It is forbidden to draw up the last will through a
representative. The will is permitted to include only the intent of one testator. A joint will, meaning, a
will drawn up by two or more persons, is prohibited. The only exception is the case where a joint will is
drawn up by spouses. Such will must be of a reciprocal nature, that is, must refer to the succession
after the other spouse. This will is not allowed to refer to other successors. The joint will of spouses
might be revoked upon the request of one of the spouses, but only in the lifetime of both spouses
(Article 1347 CC).

A will may refer either to the entire testator’s property, or to part of it. In cases where several heirs are
named in the will, a testator can define in the will the share of each heir in the inheritance. If the will
does not define the share of each heir, the inheritance is divided equally among each of the heirs. If
the will names several heirs, and defines the share of one heir but not any of the others, the latter shall
receive the remainder of the succession at equal parts (Article 1349 CC).
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If several heirs are named in the will and yet the property defined for one heir comprises the entire
inheritance, all heirs shall receive equal shares. This would be the case if a testator defines the
property for one heir, but it turns out that no additional property is left in the inheritance.

The part of the testator’s property not taken into consideration in the will, i.e. the property left outside
the will, is subject to intestate succession. It will therefore be distributed among the heirs ab intestato,
including those heirs ab intestato who already inherited a part of the property otherwise provided for
by the will. According to this rule, an heir may inherit both a share of the testator’s property through the
will, and also ab intestato claim from that share of the property that was not distributed in the will.
There is a different rule if the will provides for this property to be distributed among other heirs ab
intestato. In this case the heir, who inherited a share of the property through the will, does not receive
any further share of the remaining property (Article 1350 CC).

If no heirs ab intestato exist, the shares of the heirs will be increased proportionally if the total share
indicated in the will does not comprise the entire property. This applies only to the heirs with shares
defined within the will. For example, if a testator nominates two heirs and gave one third to each by
will, then there is another undivided third of property. This shall be distributed among heirs
proportionally if there are no heirs ab intestato (Article 1351 CC).

A testator shall identify the heirs and decide the shares to be inherited by them. The testator cannot
nominate a third party to decide who is to receive a share of the inheritance, or a certain amount of it.

If an heir is identified in a will by such criteria that match for separate persons, making it impossible to
determine who was in the intentions of the testator, all of them will be regarded as heirs, with the right
to receive equivalent shares. This would be the case if, for example, the testator indicates in the will a
separate share for his/her niece/nephew, but the deceased has another niece/nephew by the same
name and surname. Here it is impossible to identify whom the testator considered, and both
nieces/nephews will be regarded as heirs, being entitled to equivalent shares.

A testator has the right to exclude one, several or all heirs ab intestato from testamentary succession.
The testator is not obliged to indicate the motive. For this purpose, the testator may either specifically
indicate those heirs ab intestato who are disinherited, or simply not mention them at all in the will. For
example, if the will declares that the testator wishes to leave the entire property to his/her spouse, and
says nothing about the children, it implies that the children are disinherited. Thus, a testator can
disinherit heirs ab intestato of the testamentary succession in two ways:

1. By the specific indication in the will that a certain person or persons are disinherited.

2. By not indicating a certain person (heir ab intestato) with reference to the distribution of the
testator’s property.

A person disinherited in the will by specific indication cannot be an heir ab intestato for the part of the
property that is not contained within the will. This rule also applies if the heir waives the succession.
Under these circumstances, the heir ab intestato will under no condition receive a share from the
testator’s property.
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Heirs ab intestato, who are not indicated in the will, reserve the right to inherit any part of the property
that is not included in the will. They also receive any property considered in the will if, at the moment
the succession occurs, the heirs are either not alive or all waive the inheritance (Article 1355 CC).

If the entire inheritance is distributed on the basis of the will, and one of the heirs gives up his/her
share without indicating to whom he/she assigns it, the share will pass to the other heirs by virtue of
the will, and not to the heirs ab intestato. In this case, the participation of heirs ab intestato in the
distribution of the inheritance would be against the testator’s will. The will clearly indicates that the
testator did not have the intention of distributing the property to inheritors ab intestato. The issue is
resolved differently when a testator distributes the entire property among heirs, but the will is
considered void in relation to one of the heirs. In this case, the share of the heir whose inheritance
was declared void will fall to the heirs ab intestato.

II. The Form of the Will

The law demands specific requirements regards the form of the will. In the case of identifying a
person’s "last will", it is important that the form of the will set out by the law is maintained, because the
person whose intent is expressed in the last will is not any longer alive when the will enters into force.

The Civil Code of Georgia provides for only a last will in written form. However, the written will might
take on two types: either attested and certified by a notary public, or not attested and not certified by a
notary public  (Article 1357 CC).

Each type of will has to be drawn up according to a special rule. On the one hand the law provides for
the following different rules of drawing up a will:

- The will is drawn up, signed by the testator and certified by the notary. If no notary’s office is
available, the will might be certified by a self-government body. In the case of the will written
according to this rule, the will must be drawn up by the testator him/herself. He/she personally
submits the text of the will to the notary and must sign it in the presence of the notary.

- The will is written down by the notary in accordance with the words of the testator, in the presence
of two witnesses. Widely accepted technical means may be applied in writing down the will. The
will, written down by the notary in accordance with the testator’s words, must be read out and
signed by the testator in the presence of both the notary and the two witnesses (Article 1358 CC).

In addition to the will attested and certified by the notary public, the Civil Code of Georgia provides for
a will not attested or certified by the notary public. This type of will may also be drawn up in two ways:

- A testator may write the will by hand and sign it (Article 1364 CC). The law emphasises the point
that, in this case, the will must be hand-written by the testator. This will is called a "domestic-will".
The testator keeps this will, but may hand it to a notary in a sealed envelope. The act of handing
the envelope to the notary must be seen by three witnesses, who must each put their signatures
on the envelope. In this case, the notary should keep the will in an official deposit.

- The testator is allowed to record the text of the will and sign it by hand. This procedure must be
carried out in the presence of two witnesses. The witnesses should certify that the will is drawn up
in their presence, by technical means. The certification of the will by the witnesses must be carried
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out immediately after the testator signs the will. This should be done by making appropriate notes,
and by indicating the witnesses’ forenames, surnames and addresses. If a testator wishes to keep
the content of the will unknown to the witnesses, the witnesses must certify the will whilst not
taking notice of the content. In such cases, the witnesses must attend the drawing up of the will.
The certification of the testator’s signature shall indicate that the will was drawn up by the testator
whilst in their presence, but that they were not taking notice of the content. Such a will is called a
closed will (Article 1367 CC).

III. Alteration and Revocation of the Will

The issue of the alteration and revocation of the will is tightly linked with the observance of the will’s
form. The testator enjoys unlimited rights regards the property mentioned in the will, during his/her
lifetime. He/she can freely alter or revoke the will (Article 1398 CC). The Civil Code provides for
several ways of altering or revoking the will:

1. By the making of a new will. The new will replaces the previous will, or any part of it that contradicts
the new will. Thus, the testator can entirely substitute the previous will with the new one, or indicate
the amendments, which he/she wishes to introduce. If the new will does not indicate specific
amendments, then the part of the original that is in conflict with the new will is considered void. Hence,
the subsequent will complements rather than revokes or alters it. If the testator makes several wills
that complement - without totally substituting - each other, all wills are enforced, in so much as their
positions are not affected by the subsequent will (Article 1400 CC). For example, if a part of the
inheritance is distributed in the original will, and the rest in a subsequent will, both the original and
subsequent will are still in force after the death of the testator.

With regard to the alteration and revocation of a will, the law gives preference to the will certified by a
notary. If a person draws up several wills, but only one is made according to the notarial certified form,
preference is given to the notarial will (Article 1401 CC). Accordingly, if the testator has made a will
under notarial certified form, but for subsequent wills has not observed this form, the former will
remains in force. This is because it cannot be overridden by any will created in non-notarial form. Any
will drawn up in notarial certified form may only be altered or revoked by a will drawn up in the notary
form, or by an application to a notary’s office. A will attested by a private witness might be amended or
revoked by another attested by private witness, or by a notarial certified will.

If the will, attested and certified by the notary public, does not comprise the entire inheritance, and the
property left outside the will is comprised by a will in a different form, the following rule applies. The will
remains in force because this circumstance does not either alter or revoke the will attested and
certified by the notary public, but rather complements it.

2. By drawing up a written record. The testator can revoke the will in the notary’s office (self-
government body) by making a written record. The validity of the signature must be certified according
to the rules of the notarial certification.

3. By the destruction of all copies of the will through the testator, or by a notary upon the testator’s
instruction.

Along with the alteration and the revocation of the will, the law provides for the cancellation of the will:
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- A person, in favour of whom the will was drawn up, dies before the testator.
- The testator’s property has been lost or exhausted during the lifetime of the testator, or

alternatively, the testator realised it. For example, the house, that the testator distributed by will,
was burnt down after the drawing up of the will, or the testator sold it. If a part of the house was
demolished by fire or sold by the testator, then the actual partial change in the will takes effect.

- The sole heir renounced or rejected the inheritance (Article 1402 CC).

The will may also be considered void. The will is considered void under any conditions, which are
considered to contradict a legal jurisdiction. Those testamentary dispositions, which are in conflict with
the law or social interests, or are unclear or contradictory, may also be considered void. The will may
be considered void by the court if the drawing up procedure is in contravention of the rules provided
for by law. The will can also be considered void if the testator was not able to realise the significance
of his/her action and to act according to it (Article 1403 CC).

In addition to the foregoing, the Civil Code considers some other circumstances, which can
consequentially void the will. The testamentary disposition is considered void when an heir is
appointed to inherit something that is not a part of the inheritance. The testamentary disposition is also
void, if a sum were to be distributed by the will that is not contained in the inheritance. In such a case,
the heir cannot demand payment or disbursement of the sum indicated out of the other property
indicated in the will.

The testamentary disposition indicating that an heir receives the inheritance for a defined period of
time will automatically be considered void. (For example, the right of the usage of a motor car for three
years, or an heir to receive the inheritance a year after the testator’s death).

There is a rule that certain dispositions of the testator, rather than the entire will, may be considered
void. In such cases the other dispositions remain in force. Article 1406 CC provides for this if, among
some testamentary dispositions, one is considered void or has lost effect. If the testator has made no
other disposition for this case, the other dispositions remain in force.

If, in the case of several existing wills, it is impossible to define the temporal order of the wills’ drawing
up, all wills have to be considered void if they contain contradictory dispositions.

As described in the above, the testator may disinherit one or more heirs of the testamentary
succession. If a will through which an heir was disinherited is considered void, the heir who was
disinherited by this will receives any inheritance on the basis of the general rules (Article 1407 CC).

IV. Statutory Share

In the interests of the testator’s family, the principle of freedom of will is subject to certain restrictions.
The right of the statutory share provides for a definite category of heirs, irrespective of whether they
are mentioned in a will or not. This regulation concerns the heirs that cannot be entirely disinherited.
Regardless of the content of the will, the testator’s children, parents and the surviving spouse are
entitled to a statutory share. This amounts to the half of the share that would have belonged to them in
the case of intestate succession (Article 1371 CC). Persons who do not have a right as heirs (known
as "unworthy heirs") are not entitled to this statutory share.
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The inheritance of the statutory share does not represent the pure and absolute form of the intestate
succession, since this question will never be raised if the will has not been drawn up. This closely
related to the will, but also has a counter-active effect with respect to the will.

In order to define the statutory share, the total volume of the inheritance, and the number of heirs ab
intestato must be defined. The total volume of the statutory share is calculated on the basis of the
entire inheritance (property distributed in the will, as well as undistributed property). This includes any
property, which is assigned for carrying out the execution of the will, or serves the satisfaction of
common or beneficial purposes (Article 1373 CC). The number of heirs ab intestato is identified at the
moment of the succession’s occurrence. In identifying the statutory share for each heir, all heirs ab
intestato must be taken into account.

Legatees are not taken into account. Among heirs, the undeserving heirs (those deprived of the right
of inheritance by court decision) must also be taken into account. Thus, first the number of all heirs ab
intestato has to be identified, then the value of the inheritance has to be defined, before being divided
by the number of heirs. The statutory share equates to half of the calculated value. So, suppose that
the value of an inheritance amounts to Georgian Lari (GEL) 6.000.--, and the testator has three heirs
apparent - a spouse and two children; simultaneously they are also statutory heirs. Further to this, the
will was drawn up in favour of another person. If there had not been a will, each heir should have
received GEL 2.000.-- each from the property of the inheritance (GEL 6.000.-- : 3), by intestate
succession. Hence, the statutory share of each heir amounts to GEL 1.000.-- respectively, from the
property of the inheritance (half of the amount of GEL 2.000.--).

If the will does not comprise the entire inheritance, the statutory share shall be first in line to be
allocated from any property not considered in the will. If this property is not sufficient, it should be
complemented by the property considered in the will.

The statutory share of any person so entitled will include anything received from the testator during his
lifetime. However, for this purpose, it is necessary that the property given to the statutory heir by the
testator is accounted for in the statutory share. For example, take the case of an heir whose statutory
share amounts to GEL 300.-- but who, it emerged, had got GEL 100.-- from the property of the
inheritance. Provided that this property should be included in the statutory share, the statutory heir
receives GEL 200.-- from the property of the inheritance (GEL 300.-- minus GEL 100.--).

A person may simultaneously have the right to receive a statutory share and to receive a legacy. In
this case he/she has the right and obligation to choose. The heir may demand the statutory share, but
has to refuse the will’s obligation. If he/she does not refuse the will’s obligation, then he/she loses the
right to the statutory share - to the amount equal to that of the will’s obligation (Article 1376 CC). For
example, if a will’s obligation distributes GEL 120,-- of the property to the obligation’s recipient, which
the heir does not reject, and the value of the statutory share is equal to GEL 150.--, then the heir
receives GEL 120.-- through the will’s obligation, and GEL 30.-- from the statutory share (GEL 150.--
minus GEL 120.--).

The law provides for the increase of the statutory share by donations. It is stipulated that if a testator
makes a donation to a third person, the person entitled to the statutory share may demand the
supplementation of the statutory share by a sum equal to the value of the donated quantity. The
donation is not taken into account if 10 years have passed after the moment of the inheritance’s
occurrence (Article 1378 CC). For example, a testator may have distributed a donation worth GEL
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300.-- five years prior to his/her death to a third person. The inheritance, value GEL 600.--, was
distributed by a will to another person, and the testator had three children. In this case the statutory
share should be derived from GEL 900.-- (GEL 600.-- plus GEL 300.--).

If a person, entitled to the statutory share, has received property through the will, part of which is less
than half of the property he/she should have inherited in case of intestate succession, then the
following applies. He/she may demand the share equal to that, which is missing in the actually
inherited property (Article 1379 CC). For example, if a statutory heir received GEL 200.--, but the
statutory share is GEL 300.--, then GEL 100.-- shall be added to the property inherited (GEL 300.--
minus GEL 200.--).

An heir, who is entitled to the statutory share, may renounce that share. The renunciation of the
statutory share will not result in favouring other persons with a right to receiving a statutory share. This
is to ensure the fair sense of the statutory share. Hence, the renunciation of the statutory share by a
successor will not result in the increase of the statutory share of co-successors. The share of the heir
renouncing the statutory share will be transferred to the legatees.

The right to demand the statutory share may be exercised from the moment of the succession’s
occurrence. Such right is inheritable (Article 1372 CC). If, after the succession’s occurrence, the
successor who is entitled to the statutory share dies (before receiving the statutory share), the heirs of
the deceased may demand the successor’s statutory share. In this event, not all of the successors of
the deceased person may enjoy this right. This rule only applies to those who are entitled to the
statutory share of the deceased successor.
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BESSARION ZOIDZE
*

THE CONCEPT OF PROPERTY IN THE CIVIL CODE OF GEORGIA**

1. The Integrity of the Concept of Property

One of the main results of the reform of civil legislation is that, for the first time, the idea of an integrity
in the concept of property, irrespective of the property’s nature, was introduced. The reform we talk
about here refers to the end of classification of different "types of property" that the Soviet Law so
favoured. The different types of property under Soviet Law such as state property, trade-union
property and collective agricultural and co-operative property no longer exist.1 Nowadays when
speaking about state property, one does not emphasise any special right of the State, but simply notes
that a particular object belongs to the State, which in turn acts as a subject of private law. Accordingly,
in its General Section, the Civil Code of Georgia reaffirms the broadly approved provision that the
State participates in civil legal relations simply as a legal person under private law (Article 24, Par. 4).
Hence, the State, being subject to private law, is absolutely equal in regard to its rights in relation to
the other persons of private law. When we examine the situation under Soviet law, it must be stated
that there were several shortcomings. For example, the State participated in civil legal relations
enjoying the legal capacity of both private and public law. The other subjects enjoyed only the rights
conferred upon them by private law. During the period of socialism, the status of the State in regard to
property might be compared with the situation during the feudal period, when property and public
power were closely related. As already stated, these types of property were repudiated and abolished
in the Georgian Constitution. Unlike the preceding constitutions, this one provides for a common
notion of property. A similar effort to develop this notion was undertaken in the "Law on the Right of
Property", but this attempt was not fulfilled. In this law, different types of property are still reflected.
However, it has to be stated that the Civil Code ultimately rejects the classification of property into
different types, thus reinforcing the common concept. Although there would appear to be further
attempts to distinguish different types of property, these can only take place in the economic field.
Indeed, from an economic point of view, it might be reasonable to differentiate between different types
of property. These economic concepts though have absolutely no legal significance, and
consequently, it would be a mistake to introduce them into the legal sphere. In any case, economists
are obliged to admit that the legal reform ultimately revokes the existence of different types of property
under law. In short, the civil legislation strongly adheres to the principle that the notion of property is
applied on an equal basis, with regard to all owners. All owners are equal with regard to property. The
Civil Code stipulates for basic principles of freedom of property that provide at the same time the basis
for contractual freedom.

2. Property as the Relationship with an Object

One of the basic principles of the integral concept of property lies in the re-establishment of the static
position of things by the property. Thus the most important features related to property are the nature,
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1 The first serious dogmatic theories on the repudiation of Soviet philosophy on property, were outlined in the remarkable study
of L. Chanturia, Immovable Property, Comparative Legal Study - On the Example of German Law, Tbilisi, 1994.
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the content, and the guarantee of the relation between person and object. In short, property describes
the relation between a person and an object,2 whereas the Soviet law provided for a totally opposite
principle. According to this previous law, property is the interrelation between persons in regard to an
object. At first glance, this second postulate may seem more rational. Any person, who is more or less
acquainted with the law, may confirm that property might be described as the interrelation between
persons with regard to objects. But if we explore the content of these two principles more deeply, the
first turns out to be the essential one. However, the fact is that none of these principles derogates the
content of the other. When we say, that property is the relation of a person with the object, we
underline the real nature of property, in respect to its utilitarian, practical design. And indeed, if the
essence of property lies in its utility, the relationship with an object has most significance for us. This
does not mean though, that people enter into this relationship like Robinson Crusoe, isolated on an
island. The interrelation of the owner with other persons is of interest to us in view of the possibility of
realisation, or of its guarantee. The second postulate defines the property in rather vague terms:
"interrelation between persons with regard to the objects" does not signify very much.

In this case, the term of "relation of a person with an object" is certainly stressed, but not really clearly
defined. To summarise, in defining the concept of property, the positive position of property is of
primary importance when examining the relationship between a person and an object. Of course, what
we are talking about is not a purely mechanical or physical relationship that excludes any element of
rights. If it were so, the concept of property would equate to the relationship between an animal with
an object. Consequently this gives rise to the statement that the interrelation of an owner with third
persons, is the embodiment of the negative position of the concept of property.

3. Property as an Absolute Right

The Soviet legislative system departed without ever having published any substantial work about the
general legal characteristics of absolute and relative rights. There was only the relatively small study
on absolute and relative rights by the outstanding civil law specialist Reicher.3 This study was
published in the 1920s in the scientific inventory of one Leningrad’s institutes. The property right is just
one of the important categories included in the absolute rights. The absoluteness does not mean that
the owner’s rights are unlimited, although the term does comprise a certain freedom of authority. The
absolute nature of the right should be considered in view of the interrelation between the right holder -
the owner - and all third persons. The nature of the property implies the necessity of the owner, and all
third persons, to acknowledge ownership of the object. In this interrelation, the owner carries the
rights, whilst the third persons are subject to liabilities.

These rights and liabilities do not imply the execution of any actions. It is instead enough to institute
"quiet peace" in order to consider the relationship established. In this sense, the law requires peace to
prevent the infringement of the rights of property. In effect, the owner has the right to require that no
infringement is made by other persons on his property. The institution of the protection summarises
the above rules. These are the right of an owner to demand the prevention of activities that threaten to
infringe his right; and the restoration of the rights by other ways, such as by vindication, in the case of
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 This attitude expresses the positive position of property, see, F. Baur, Lehrbuch des Sachenrechts, 11th ed., Munich, 1981,

p. 209.
3 According to O. S. Joffe, Reicher’s paper "Absolute and Relative Rights" (Russian), which consisted of only two pages, was
one of the most serious pieces of research in this field. See O. S. Joffe, Development of Civilist Philosophy in USSR, (Russian),
Leningrad, 1975, p. 17.
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an infringement on his rights. This gives rise to the question of whether it is possible to limit the group
of liable third persons, on a legal basis. Specialists of civil rights have examined this issue for a long
time, and to my mind their decision could be summarised as follows. Liable persons are considered to
be all potential infringers, regardless of their relationship with the owners or their acquaintance with
them. Broadly speaking, in respect to property, one person (the owner) is empowered in relation to all
others. As it turns out, every person has the potential to infringe on the right of property, as every
person is a mortal being. Clearly, it would have been impossible to make such a general statement
during the regime of Soviet law. This said, the State considered everyone to be capable of
infringement, and the entire legal mechanism was based upon this approach. Summing up, the current
civil legal procedure still makes the assumption of "non-conscientious immorality", rather than
"conscientious morality".

As we have mentioned earlier with regard to the relative right, it is now reasonable to consider it in
association with the absolute right. Although a relative right exists only in relation to a defined person,
it does not in anyway neglect the absolute right. For example, if I lease an object of mine to
somebody, it is obvious that not only the lessee becomes liable, but also the obligations of all other
third persons concerning their self-restrictions, remain valid. These third persons then become liable to
observe not only the property right, but the obligatory rights as well. Any third person that causes
damage to the object of property would violate, on the one hand, the obligatory (relative) right of the
lessee, and, on the other hand, the relative right as well as the property right of the owner. Although
the direct subject of the violation holds the absolute property right, a violation of the relative right
follows on.

4. The Property as a Natural Right of a Person

The property right is contained in the natural rights of a person - it is the innate right of all. Such a right
exists because of the legal capability people hold - every person is capable of carrying rights and
duties. The State simply certifies and guarantees this right: the laws in various countries differ in the
degree of protection of property rights. In this respect, I would like to recall the position of the Soviet
law towards property. Property rights, as well as many other natural rights, were considered to be a
creation of the State. This reality might be seen as a base, or "warehouse", for these rights, and were
granted to people in accordance with what they were seen to deserve. The former President of the
United States of America, Ronald Reagan, openly exposed this erroneous element of the Soviet law
during his visit to the USSR. Shortly after, the well-known Russian lawyer Kudriavtsev conceded this
pitfall of the Soviet law in one of his essays.4

The "natural character" of the property right is an important guarantee against unjustified interference
by the State. The natural character does not mean that the property right is entirely unregulated. If
everything was dependent on the owner, he may fail to keep the right within reasonable limits. In some
cases, the right of property may bring freedom, while sometimes it may become the reason for
misfortune. The State is the very institution that regulates the widely recognised right of property. It
also directs it, in order to establish peace between the owner and his surroundings and environment.
The natural character of the property right also means that it is the inherent right of a person as long
as he is alive. If a person is deprived of his entire property, including his last clothes, he still remains
the bearer of the right - inasmuch as "property right" means the possibility to acquire property, and not
necessarily the property itself. This right of potential is granted to a person by virtue of its very nature.
                                                       
4 V. Kudtiavtsev, E. Lukasheva, Soviet Rule of State Law (Russian), Communist, 1988, No. 11, p. 49.
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The natural character of the property right gives rise to an inviolable and unbreakable position of
property. The psychology of the inviolability was so strict in past centuries, that an infringement
against property was equivalent to an offence against the life or health of a person. A look at the old
royal deeds is sufficient to understand that our kings considered themselves deeply liable to recognise
and reassure the property rights of an individual. These rights were conferred upon the latter by his
ancestor king. Voluminous texts of malediction and prayers against the persons violating property
rights may as well serve as the confirmation of the above said.

It is interesting that even during the period of the feudal authority, the property rights of every class
were strictly protected. The position at a lower level of the social ladder did not mean that one’s
property rights were lowered accordingly. I have failed to find a single document in old Georgian legal
monuments where the protection of one’s property would be dependent on the individual’s general
standing in society. The estate law may not openly be based on the natural character of property
rights, but it is perhaps, in a hidden way. If it were not so, then the fate of property would finally be
solved publicly.

However, it should be mentioned that the former and current legal approaches vary with regard to the
issue of protection and recognition of the property right. Glancing over the evolution of modern law, it
can be observed that in the beginning, the function of the natural right of property was concealed,
mainly in pursuit of private interests. Afterwards it widely gained a social function as well, which was
caused by the seeming impediment of social relationships. This function is attributed to the important
burden of the natural right. It seems that this situation emerged when, along with the natural property
rights of a person, society’s property rights developed based upon the same property. This
development might be attributed to the emerging of States. During the process of forming a market-
economy the idea of property by its nature will increasingly strengthen private property and will
guarantee the free and peaceful life of the inhabitants in our country.

5. Property as the Basis of Personal Freedom

Property, as the natural right of a person, is a central part of personal freedom.5 This idea was
explicitly marked out during the era of the bourgeois revolutions. This aspect of property became
especially important during the establishment of market-economies, and the whole idea shook feudal
property relations. It also played a very important role in the transformation of capitalism into "state-
capitalism". The result of this situation’s development was the creation of legal instruments that
enabled every person to become the owner of property. A similar approach towards property was also
prominent in the process of breaking-up the Soviet Union. The experience with this principle took
place not only on the level of personal freedom, but also on that of State sovereignty. It was
particularly strong for the countries that acquired independence. As most of the real property
simultaneously belonged to the Soviet Union, it was understandable that the former Soviet Republics
conceived the freedom of property as one of liberty’s resulting incarnations.6 Due to the current
development of the situation, the principle has become somewhat ambiguous. It is inadmissible to
consider just the right to have property - regardless of other rights, which are derived from property -
as a basis for personal freedom. Fact is that, during the process of complication of civil legal

                                                                                                                                                                            

5 L. Chanturia, supra note 1, pp. 84-88.
6 G. Nadareishvili, D. Nutsubidze, B. Zoidze, Republic: The Right of Property (Russian), Zaria Vostoka, 1990, No. 26.
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relationships, some other rights have emerged along with property. This has rather contradicted it in
establishing the sense of freedom. A simple example might be envisaged. Suppose 90% of the
inhabitants of a small town live in private houses, which belong to the other 10% of inhabitants. If we
proceed from the previously mentioned principle, only the 10% of this town will be free - while the
remainder are not. In fact, modern law considers this situation in quite a different manner. According to
this approach, the group comprising 90% of the inhabitants, are free as well. Clearly, the question may
arise, why ?  The justification is that the tenant may live in another person’s house, but he is not
dependent upon the will of the owner. As long as he occupies the apartment, he enjoys the full rights
of a tenant, and is protected from unlawful interference, even by the owner. Moreover, the property
right is already restricted by the rental right, and in accordance with the applicable law, the tenant
enjoys a number of rights. In the case of legal action, the owner is obliged to endure the prolonging of
contractual relations, and cannot simply wait for the eviction of the tenant from the apartment. The
exception is where relevant legal preconditions are established. Such a restriction imposed on the
property is stipulated by the public order as well. Here we can observe one of the main characteristics
of modern civil law - the tendency for obligatory legal rights to aspire and reach towards property
rights. Even though the tenant may not be able to become the owner, he still cannot be considered as
a subject, deprived of freedom.

This idea becomes more understandable if we take account of the trend in modern society towards
greater commercialisation in the development of property. In the case of commercialised property, the
authority of the owners is transferred to the managers. Under the condition of simple, not diversified
conditions of production, the owner could easily manage all matters and participate in nearly all
aspects of property management, but he may still be deemed incapable of managing his property
without assistance under a more complex production. Accordingly, intentionally or otherwise, authority
over the property is assigned to the property manager.7 The above caused the well-known economist
Galbraith to declare that the power of an owner in the company stock is equal to zero, while the power
of a manager is overwhelming.

6. Property as an Obligation

The nature of property has changed in the light of current legislation, and the number of obligations
connected to property has increased, because of links with social functions. Despite its status as an
obligation (because of the association with private and public burdens), property still remains one of
the important legal rights in the law governing objects. The Constitutions of some countries explicitly
declare that property carries obligations.8 This refers to the obligations of the property right; on this
principle the Georgian civil legislation is elaborated. The obligation ties up the property right with the
restrictions associated with social order. It means that property bears a social function, but it can never
be exactly equated with the social function once stated by Duge.

The clause that property carries obligations refers, more or less, to every object of property. First of all,
there is an obligation in that nobody has the right to abuse his property in a way that prejudices the
interests of other persons. Secondly, property contains a social function. For example, objects in
everyday personal use put obligation upon the owner from ethical, moral and legal points of view.
Substantial property, one of the key types being real estate, creates obligation to a far greater extent. I
would like to consider the issue in the view of the Civil Code of Georgia. According to Article 170, the

                                                       
7 J. Lazar, Property in Bourgeois Legal Theory (Russian), Moscow, 1985, pp. 66-73.
8
 See, Art. 12, Par. 2, Basic Law of the Federal Republic of Germany.
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owner has the right to possess, make use of and dispose of the object of property, within legal limits
and contractual bounds. The Article also emphasises that the exploitation of the right should not
violate the rights of neighbours or any other third person; neither should an owner abuse his own
property rights.

To my mind it was absolutely unnecessary to package the principle of possession into the notion of
property. Possession is a fact and not a right - hence, when we speak about property, we must keep in
mind the direct and indirect forms of ownership. The phrase "to own freely", signifies little. Free usage
and disposal of property are quite different subjects. This major misunderstanding is emended in the
part of the Civil Code regulating possession. The "usage" is understood in the Civil Code in a
completely new way. It does not just mean the utilisation of an object merely for its direct purpose. The
right of disposal consciously notes the possibility of the object not being used by a person.
Unfortunately, the Soviet law did not understand this last provision that widely. For example, if a
person was not making use of an apartment, there rose the issue of its confiscation. Briefly, if a person
never uses an object he does not need it. The rule is reflecting the free will of the parties of the civil
relations and their subjective opinion in regard to the property. Usage does not necessarily mean that
a person must unmistakably make use of an object within a definite period. The right of usage is the
legally recognised guarantee that ensures free usage of an object. Hence, the realisation of this right
is entirely dependent on the owner. This is accentuated in the fact that there may be a number of
restricting duties connected with the usage of an object.

The obligation involved in property is also reflected through the Civil Code - via the "obligation of
utilisation". The Civil Code explicitly states that it is possible to establish the obligation of usage,
preservation or storage, through legal regulation. This is provided that the non-utilisation, or non-
preservation of an object, violates the interests of society. For example, the law covering agricultural
land stipulates that the landlord, should he not cultivate his land for two consecutive years, will
become subject of sanctions, as provided for by legislation. This also applies should he not pay the
established fees for using the land, or if he does not carry out economic activities at all (does not even
lease his land).

In case the owner is not able to fulfil the said obligations, he shall be obliged to pass on the object to
another person, but only under the condition that he receives the respective compensation. This
principle is also applied to the obligation to take care of those objects that have a specific social value.
Quite often, objects carrying cultural or historical value belong to private persons. Property obliges
them to carry out all necessary measures to ensure their preservation, and guarantee that they are
kept in good condition. Such sorts of obligations were also acknowledged by Soviet legislation, and
were regulated by particular provisions. One of them referred to the obligation to preserve historical
buildings; another to the obligation to preserve cultural values. Unlike the current Code, the inaction of
an owner would result in the withdrawal of the property, amounting to a seizure-requisition.

7. Property and the Issue of State Sovereignty

To begin, it should be mentioned that state sovereignty does not depend upon the property rights
granted in a said State.9 My intention to deal with this problem separately is based on the existence of
two diametrically opposite approaches towards the issue. They are marked by the currently urgent

                                                       
9 To my mind, the attempt to include the element of property in the definition of state sovereignty, might be explained by the
absence of any clear delimitation between private and public law, see B. Zoidze, On the Right of Property (Georgian), The
Republic of Georgia, 1991, No. 247.
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need for property regulation, with respect to estate property. The idea was that land privatisation
would weaken the strength of the State - that it would create a contradiction between the State and the
individual - and would therefore cause irregular dealings of land. According to the followers of this
theory, proposals were put forward suggesting that land should remain under the ownership of the
State. They proposed that a situation, similar to co-property, was to be established. According to this
idea, the State would have remained the supreme owner, and all others would have become
subordinate owners, deriving their right to property from the State. This construction was aimed at
giving the prerogative of alienating the lands to the supreme owner.

In short, this approach revealed once again the "oriental" psychology of property. Its authors have
completely forgotten that historically, Georgia has never followed the typically Asian concept of
property. Being a successor of Byzantine, Georgia has always preferred the European approach to
the issue. Moreover, the promoters of this approach have not given due regard to the relationship
between State and individual, historically well established in Georgia. These relations established
fairly wide boundaries of personal freedom, creating the position for the State as the essential
institution for its development. It should be noted that a strong pursuit of personal interests sometimes
turns a person into a rebel, in an attempt to receive as much as possible from the State. Accordingly,
in a country of excessive individualism, the revocation of the right of private ownership of land would
be an artificial measure that would not result in the establishment of an independent country with a
civil order, but establish a totalitarian, non-democratic state.

The authors of this thesis failed to define the limits of a functional attitude of both State and individuals
towards property. The function of the State is to create the necessary conditions for the free
development and protection of property. The State should not interfere with the internal behaviour of
an owner, but only determine the fundamentals of the property policy in a country. It should also be
mentioned that the transfer of land into private ownership does not mean that the State is deprived of
any of its rights. The State is still the subject and basis of public rights, and regulates the issues
connected with private property policy. In this respect, the problem of the clash between private and
public rights arises. In short, public rights supersede private rights, as they are the rights of the State.
Contained within the rights on any plot of land, is the supreme territorial right of the State. Hence, the
State executes its rights, with regard to the private owner of the land.

8. Harmonisation of Property Rights

If we trace the evolution and development of property rights, we can observe that amongst all other
institutions of private law, only the property right managed to maintain a more or less constant
character.10 From the Roman law to the current law of continental Europe, the broad legal
characteristics of property have remained the same. Even under Soviet law, the notion of property was
similar to that of European law. As is apparent, this was mainly due to the innate character of property.
This constant feature is also evidenced by the fact that the number of rights covering objects, is the
same in the current legislation as under Roman Law. The Civil Code of Georgia benefits from the
consequences of the harmonisation of the property right. I would herewith like to stress, once again,
that the said nature of the property right is the manifestation of its unified and unseparable state.

                                                       
10

 See the remarkable comparative legal study of property rights by R. Knieper and R. Kandelhard, Comparative-Legal Study on
the Institute of Property, Tashkent. If we take as an example only legal and constitutional protection of this institution, we can
observe the tremendous correlation, not just within one system, but between the various systems. This is well-proven in the
aforementioned study. One should also see J. Wilhelm, Sachenrecht, Berlin, New-York, 1993, p. 221.
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However it has to be mentioned that the process of unification to a very big extent comprises the law
of obligations. For example the European Union elaborated models just for the law of obligations.

The unification process within Anglo-American legislation is an entirely different issue. I would like to
recall the history of the elaboration of the Civil Code of the former Soviet Republics, when some of the
countries eagerly adopted the "property trust" institution. The Civil Code of Georgia submitted to this
institute, when it acknowledged the property trust as a separate and independent contract.

At the end of this century, the unified approach to property is mainly reflected in the social function of
property. Having said this, taking into consideration their individual problems, the different countries
have not adopted the social factors with absolute equality. The principle could be summarised to say
that the better developed the country in civil and legal terms, the more the property carries private or
public legal implications.

The process of harmonisation mainly involved the intellectual, non-material category of property. "The
Book on Intellectual Property of the Civil Code of Georgia" may serve as the best explanation of this
theory. The recognition of property of this category is one of the most important steps in the
development of current legislation. The provisions of the Civil Code are the direct result of modern
international agreements on intellectual property. The interest in the unification process of this type of
property is due to a number of reasons. The primary reason is that intellectual property, due to its very
nature, easily crosses the borders of countries and may spread worldwide, legally or illegally. Hence,
the mechanism of regulating and protecting this type of property gives rise to a number of unusual
situations. Notwithstanding this fact, in law, intellectual property is treated in exactly the same way as
physical objects of property.
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THE APPLICATION OF THE UNITED NATIONS CONVENTION

ON CONTRACTS FOR THE INTERNATIONAL SALE OF GOODS

I. Introduction

The contract of sale, being central to the economic activity of every country, also carries great
importance on the international level, due to the constantly growing trade relations among the citizens
of different states. This is why it is unsurprising that efforts have long been under way to create a
uniform sales law that would help to overcome serious problems for traders, such as national borders
and differing legal systems. The 28 states participating in the Diplomatic Conference, held in The
Hague in April 1964, approved two conventions, creating the "Uniform Law on the International Sale of
Goods" (ULIS) and the "Uniform Law on the Formation of Contracts for the International Sale of
Goods" (ULF). However, these laws were not as successful as expected (they only came into force in
nine countries) and lead the "United Nations Commission on International Trade Law" (UNCITRAL) to
take action. This Commission was established in 1966, with the task of promoting the progressive
harmonisation and unification of the law of international trade. The last draft of its Working Group was
discussed and afterwards approved as the “United Nations Convention on Contracts for the
International Sale of Goods”(CISG)1 at the Diplomatic Conference held in Vienna from 10th of March to
11th of April 1980. The Convention entered into force on 1st of January 1988. Including 101 Articles
and currently involving more than 50 participating states, it has become an accepted codification that
boasts the highest level of international harmonisation of the rules governing contracts for the
international sale of goods.

The national law on sales contracts mainly governs inner-state transactions, and attention is rarely
paid to the specific problems of current international trade relations. In the case of international trade,
the seller and the buyer live in different countries with different laws, and each frequently insists on the
application of their own country’s law. This in turn often leads to the agreement on a neutral and
foreign country’s law – which is frequently not trusted by either party. Insufficient knowledge of the
laws of the third country, and complications with the interpretation of its provisions, inevitably cause
problems. The CISG offers a solution of these problems as it provides a uniform legal framework for
international contracts of sale.

The following overview will illustrate and discuss the major legal issues related to the scope and
application of this Convention.

                                                       
*
 David Kereselidze, LL.M., Saarbrücken/Germany, is Georgian Legal Expert of GEPLAC.

1
 Georgia signed CISG on 25th of January 1994 and became a contracting party as of 1st of September 1995 (CISG is called

also Vienna (Sales) Convention or UNCITRAL Sales Convention).



United Nations Convention on Contracts for the International Sale of Goods

GEORGIAN LAW REVIEW – SECOND AND THIRD  QUARTER 199876

II. Contracts for the International Sale of Goods

The CISG covers only international contracts for the sale of goods,2 and specifies certain prerequisites
that are necessary for its application.

1. Sales Contract

The CISG does not expressly define what constitutes a “contract of sale”. However, it is commonly
assumed that a sales contract can be defined indirectly, from the provisions setting out the obligations
of the seller (Art. 30 CISG) and those of the buyer (Art. 53 CISG). According to these provisions, the
contract of sale is a contract in which one party is obliged to deliver goods, possibly to hand over any
documents relating to them, and to transfer the property in the goods and the other party is obliged to
pay the price for the goods and to co-operate in the manner required by the contract.3

Contracts relating to the exchange of goods, barter contracts and compensated (“counter-trade”)
transactions4 are generally not covered by the Convention. With regard to compensated transactions
i.e. two legally distinguishable, but at the same time connected transactions, the CISG is applicable
towards them both, if they consist of two sales contracts.5

Even if the parties involved agree on rights and duties different from the normal sort, the legal basis of
the sales contract that leads to the application of the CISG does not necessarily lapse. For instance,
agreements between the parties for payment by instalments, or for multiple delivery of goods do not
substantially alter the legal nature of a sales contract.

However, the application of the CISG to mixed contracts becomes questionable, in several different
cases. For example, if the parties instead of concluding a sales contract with the “reservation of title”
(whereby the property is transferred only after the full payment by instalments) agree upon:

a) a hire-purchase contract, i.e. a hire contract where the “buyer” has the right to purchase the
object, against the final payment, after the expiration of the contract; or

b) a finance lease (leasing) contract, containing a purchase option.6

It is normally assumed that the final economic result, the purchase of an object is essential in order for
the Convention to be applied. Ultimately, it is required that the agreed price (including advance and
final payments) covers the real value of the object, and any respective financing expenses.7

Consequently, the CISG will be applicable if the final goal of the contract is the transfer of property, or
a party has the right to exhaust an object’s useful value during the length of the contract completely.8

                                                       
2 Art. 1, Par. 1 CISG.
3 R. Herber in Caemmerer/Schlechtriem, Commentary, Art. 1, No. 14.
4 See, UNCITRAL, Legal Guide on International Countertrade Transactions, 1993.
5 See, P. Schlechtriem, Internationales UN-Kaufrecht, No. 24; R. Herber in Caemmerer/Schlechtriem, Commentary, Art. 1,
No. 18.
6 P. Schlechtriem, Internationales UN-Kaufrecht, No. 24; comp.: Art. 576, Par. 3 Civil Code of Georgia.
7 R. Herber in Caemmerer/Schlechtriem, Commentary, Art. 1, No. 16; Staudinger/Magnus, UN-Kaufrecht, Art. 1, No. 34 et seq.;
Enderlein/Maskow/Stargart, Commentary, Art. 1, No. 1.
8 P. Schlechtriem, Internationales UN-Kaufrecht, No. 25.
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Art. 3 of the CISG provides rules for the application of the Convention to sales contracts in which the
supplier has different obligations to those involved in the supply and transfer of property. Contracts on
the sale of goods, which are to be manufactured or produced by one of the parties, also fall under the
scope of the Convention. However, if the sales contract stipulates that the buyer shall be responsible
for supplying the “substantial part” of the materials necessary for the production of goods, the CISG is
not to be applied.9

Especially important in the application of the CISG is the form and extent of the buyer’s influence on
the execution of the contract, in other words, the type of assistance the buyer offers. Normally, the
assistance rendered by the party who orders the goods merely entails the supply of materials, such as
raw materials or half-finished goods. Art. 3, Par. 1 of the CISG does not cover plans, know-how and
other kinds of assistance provided by the buyer to the seller. These facets may have the purpose of
defining the design and quality of the ordered goods, and the parties involved may take them into
account with respect to the performance of the contract. The allocation of real estate, on which the
supplied object is to be built, shall not be considered as such assistance. This applies even if, after the
installation is complete, the construction is the essential constituent of the land.10 Exactly what is to be
defined as a “substantial part” of the materials must be determined in each individual case.

Hence, the contract for work and materials, which obliges the supplier to manufacture the contracted
goods from own materials, is treated identically to the contract of sale. According to Art. 3, Par. 1 of
the CISG, in a change from Georgian law, it does not matter whether the supplied good is determined
according to individual characteristics or those of a species.11

The existence of a single contract governing the supply of goods and services raises the issue of the
application of the CISG to mixed contracts (i.e. those containing both goods and services).12 The
Convention can potentially be applied to contracts that do not just have the characteristics of a pure
sales contract. A further criterion to be taken into account in the application of the CISG to mixed
contracts is that the “preponderant part” of supply should not be the performance of labour or other
services.13

Following on from this, contracts that cover supply, with the obligation of installation (“turnkey
contracts”), are generally not covered by the Convention. However, if the parties involved in the
contract deem not the installation but the delivery of manufactured equipment/facilities essential,
elements of the sales contract are preponderant. This consequently entails the application of the
Vienna Convention.14 If two independent contracts do exist, the CISG is applied to the sales contract
and the national law to the labour or service contract.

Except for the special rules of Art. 3, the CISG does not include any provisions for its application to
mixed contracts. Despite this, it should not be concluded that the CISG is not applied to sales
contracts only if they feature preponderant acts as mentioned in Art. 3 (labour and services). As

                                                       
9 See, Art. 3, Par. 1 CISG.
10 P. Schlechtriem, Internationales UN-Kaufrecht, No. 26.
11 Comp., Art. 629, Par. 2 Civil Code of Georgia.
12

 See, R. Herber in Caemmerer/Schlechtriem, Commentary, Art. 3, No. 6; B. Czerwenka, Rechtsanwendungsprobleme im
internationalen Kaufrecht, p. 144.
13

 See, Art. 3, Par. 2 CISG.
14 See, R. Herber in Caemmerer/Schlechtriem, Commentary, Art. 3, No 8; Enderlein/Maskow/Stargart, Commentary, Art. 3,
No. 4; B. Czerwenka, Rechtsanwendungsprobleme im internationalen Kaufrecht, p. 145.
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dictated by the idea of Art. 3 Par. 2 CISG, the Convention can not be applied to all contracts where the
preponderant part of the performance is not typical for sales contracts.

2. Exceptions from this Sphere of Application

As noted above, the object of the sales contract will be goods. Hence, Art. 1 of the CISG excludes
from its sphere of application any contract that has the transfer of rights or immovable property as its
object. The term “goods”, as used in the CISG, refers to any movable, tangible objects, as well as
living or dead animals.15 For the application of the Convention, it is necessary that the object of the
contract is movable at the moment of supply. It does not matter whether or not the good becomes an
essential part of the land after the final delivery.

Legal scientists generally regard computer software programs, especially standard computer
programs, as being goods.16 However, if a party in the contract is obliged to supply an individual
custom-made computer program, Art. 3, Par. 2 CISG prohibits the application of the Convention. This
is because the creation of software, comprising labour and other services, is seen as the preponderant
obligation of the supplier17.

Special attention should be paid to the exception in Art. 2, Par. (a) CISG, which generally excludes
any contracts involving consumers (“consumer contracts”) from the scope of the Convention. This
helps to avoid any conflict between the national norms of consumer protection. Consumer contracts
are characterised by the personal use of goods for private or household purposes. This said, the
essential condition is that the supplier knew or ought to have known this private purpose of the buyer
at any time before or at the conclusion of the contract. Taking this into consideration, in exceptional
cases the CISG might also be applied to such sales contracts that involve the consumer.18

Art. 2 of the CISG provides further exceptions from the scope of the Convention. Art. 2 Par. (b) and (c)
exclude from the Convention’s scope any goods that are sold by auction, or by “execution or otherwise
by authority of law”.

Art. 2, Par. (d) CISG does not extend as far as to cover securities and money as objects of contracts
of sale. An illustration of this exception might be trade with shares and foreign currency exchange.
Sales contracts covering securities of goods (commodity documents), such as documents on
purchase of goods from warehouses (warehouse keeper’s warrant), do not fall under this exception.
The buyer of these securities is in fact buying goods that the paper relates to; in other words, the real
object of the contract is not the document itself but the goods to which it refers.19

In accordance with Art. 2, Par. (e), the CISG is not applied to sales of “ships, vessels, hovercraft or
aircraft”. In several countries there are special rules, such as registering requirements, which serve as
the basis for the assumption that they are immovable.20 They are therefore exempt.

                                                       
15

 B. Piltz, UN-Kaufrecht, No. 69.
16

 See, Staudinger/Magnus, UN-Kaufrecht, Art. 1, No. 44.
17 Comp., P. Schlechtriem, Internationales UN-Kaufrecht, No. 32; see also R. Herber in Caemmerer/Schlechtriem,
Commentary, Art. 1, No. 21.
18

 P. Schlechtriem, Internationales UN-Kaufrecht, No. 29.
19 Comp., R. Herber in Caemmerer/Schlechtriem, Commentary, Art. 2, No. 26 et seq.; Enderlein/Maskow/Stargart,
Commentary, Art. 2, No. 6.
20 See, Enderlein/Maskow/Stargart, Commentary, Art. 2, No. 7; P. Schlechtriem, Einheitliches UN-Kaufrecht, p. 16.
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Finally, Art. 2, Par. (f) CISG excludes contracts relating to the supply of electricity from the scope of
the Convention. Nevertheless, sales of gas, oil and other energy resources are still regulated.

The term “goods” is a broadly interpreted one. Thus, besides the aforementioned exceptions, the
Convention is ultimately applied to any kind of goods that may be considered to be the object of trade
relations.

III. The Place of Business of contracting Parties located in different States

Art. 1, Par. 1 CISG states that contracts of sale of goods only fall within the scope of the Vienna
Convention if they are between parties whose places of business are in different states that are
member countries of the CISG or if the rules of private international law lead to the application of the
law of a Contracting State.

1. The “Place of Business” under CISG

The location of the places of business of the parties (sellers and buyers) is vital in determining the
scope of the application of the Convention. Neither the nationality, nor the civil or commercial
character of the parties, is to be taken into consideration.

It is not just the location of the central management body (main seat) that should be taken into account
when defining the place of business of a party. In addition, related branches through which the
company operates should be taken into deliberation. For this consideration to take place, the branch
must have sufficient independence and competence to be able to conclude and execute sales
contracts.21

It follows on that a real establishment of a branch is necessary, forming the basis for trade operations
and entrepreneurial activities. The simple holding of an address is not sufficient; there should be a
genuine facility, with relevant personnel present throughout the stated time period of the enterprise’s
existence. A short-term visit by officials to the office, enterprise or conference centre will not be
sufficient to make it the place of business. 22

Art. 10, Par. (a) CISG states that where one party possesses more than one place of business, the
one that has closest relations to the contract will determine the place of business. The circumstances
known to or contemplated by the parties before or at the conclusion of the contract will be taken into
account.23 Consequently, one cannot take into consideration circumstances that became apparent
only after the contract was concluded. If no such place of business can be determined, reference is
made to the “habitual residence” of the party.24

The subsidiary company that is established as a legal entity as a rule can not be considered as a
place of business of the parent company. It is the latter that is crucial, according to the Convention.

                                                       
21

 B. Piltz, UN-Kaufrecht, No. 75 et seq.
22

 Comp. Enderlein/Maskow/Stargart, Commentary, Art. 10, No. 2; B. Czerwenka, Rechtsanwendungsprobleme im
internationalen Kaufrecht, p. 131.
23

 See, Art. 10, Par. (a) CISG.
24

 See, Art. 10, Par. (b) CISG.



United Nations Convention on Contracts for the International Sale of Goods

GEORGIAN LAW REVIEW – SECOND AND THIRD  QUARTER 199880

However, the subsidiary mostly acts on its own behalf and in these cases, the place of business of the
subsidiary is decisive for the application of the Convention.25

In the case of a representation by an agency, the place of business of the party in the contract is the
most important point for the application of the Vienna Convention. In other words, stress is put on who
is the actual contracting party.26 Usually in such cases, the definitive subject is on whose behalf the
agent transacts. If the agent acts in the name of his principal then, evidently, only the principal will
become the contracting party.27 In the case of an indirect or hidden representation, the “agent” itself
will appear as the contracting party. The fact that due to the relationship of undisclosed representation,
for instance commission agency, the agent is obliged to hand over any gains from the transaction
back to the “represented” party and the property right of the object of the contract is transferred to the
“represented” party makes no importance. The place of business of the “represented” person carries
no weight under these circumstances.28

Thus, if the seller and buyer have places of business in different countries, the transaction is an
international contract.29 However, it is necessary that it is apparent to the other party at any time
before or at the conclusion of the contract that a party has a foreign place of business30. Unlike with
the Hague Uniform Sales Law, for the application of the Convention it is not essential that the contract
causes goods to cross borders. Similarly, it is not a prerequisite that the offer and acceptance of the
contract are made in different countries, or that the contract is concluded in one country and supply
performed in another.31

2. The Relation to Member States of the Convention

The principle that the CISG is to be applied to international sales contracts is subject to further
requirements for applicability set out in Art. 1, Par. 1 (a) and (b).32

As stated in Art. 1, Par. 1(a) CISG, the fact that parties are positioned in different countries only carries
importance when both countries are Member States of the Convention. The application of the
Convention in cases where only one party’s place of business is located in a Member State after
serious discussions was rejected by the diplomatic Conference that elaborated the CISG.33

Besides, where neither or only one party’s place of business is inside a Member State of the
Convention, according to Art. 1, Par. 1(b) CISG, the Convention could still be applicable. This is
provided that the rules of private international law lead to the application of the law of a Member
Country.

These rules of private international law are all the conflict rules of Contracting States or non-
contracting states. The principle of party autonomy carries utmost importance under these

                                                       
25

 B. Piltz, UN-Kaufrecht, No. 79.
26 H. Honsell, Kommentar zum UN-Kaufrecht, Art. 1, No. 7.
27 Comp., Art. 104, Par. 1 Civil Code of Georgia.
28

 See, R. Herber in Caemmerer/Schlechtriem, Commentary, Art. 1, No. 30.
29

 See, Art. 1, Par. 1 CISG.
30 Comp., Art. 1, Par. 2 CISG.
31

 Comp., Art. 1, Par. 1 Hague Uniform Sales Law.
32

 R. Herber in Caemmerer/Schlechtriem, Commentary, Art. 1, No. 8.
33 More detailed: B. Czerwenka, Rechtsanwendungsprobleme im internationalen Kaufrecht, p. 136.
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circumstances.34 Therefore, in any case, where contracting parties have chosen to impose the law of a
Member State, that accepts the principle of autonomy of choice of law (for example Georgian law35 or
the law of Contracting States to the 1980 EEC Convention on the Law Applicable to Contractual
Obligations), the CISG will generally be applicable. But if the parties agree to apply the concrete
statute of the internal law of a contracting state, for instance the Civil Code of Georgia, the CISG is not
applicable.

If the parties have not chosen to apply the law of a specific country, subordinated national rules on
conflict of laws have to be taken into consideration. For instance, the Georgian private international
law36 (as well as the rules of the EEC Convention for their Member States) forces the imposition of the
law of the country to which the contract is most closely connected. Since it is presumed that the
contract is most closely linked to the country of the party that effects the characteristic performance of
the contract, the law applicable to the international sales contract is generally the law of the seller’s
country (as the characteristic performance of the sales contract is delivery of goods and not the
obligation of payment).37 Consequently, for those international sales contracts, where the place of
business of the seller is in Georgia, Georgian law will be applicable and accordingly the CISG.

As characterises the optional nature of the Convention, Art. 6 of the CISG permits the right to exclude
its application fully or partially. It is pertinent to directly make note of this in the contract, to avoid
confusion.38 It is necessary that there is clear evidence that shows that the parties undoubtedly had no
intention to apply Vienna Convention. An agreement on the choice of forum or the place of contract
performance in a non-member state might serve as an indication, but it might also follow from other
circumstances.

It is doubtful whether the agreement to apply the national law of a member state is condition enough
for the application of the CISG. Due to this kind of approach, only by agreement between the two
parties the Vienna Convention is to be applied, even if the circumstances of the case would require to
apply the law of a non-member state.

IV. The Impact of Reservations and other Conditions on the Application of the CISG

The parties of the contract must take into consideration some other conditions, the existence of which
may affect the application of the CISG. These include, for example, the reservations made by the
Convention Member States at the time of their accession or ratification and the temporal scope of the
Convention.

1. Reservations of the Member States

Conditions defined in Art. 1, Par. 1(b) affect the imposition of the Convention, when the rules of private
international law lead to the use of the law of a definite country. Art. 95 of the Convention puts forward
the possibility of being discharged from such obligation. According to this, the members of the
Convention may declare that they are not bound by Art. 1, Par. 1(b) CISG.39

                                                       
34

 R. Herber in Caemmerer/Schlechtriem, Commentary, Art. 1, No. 38.
35 Comp., Art. 4, Par. 1 Law of Georgia on Private International Law.
36

 Art. 36 Par. 1 Law of Georgia on Private International Law.
37 Comp., Art. 4, Par. 1 and 2 1980 EEC Convention on the Law Applicable to Contractual Obligations.
38 H. Honsell, Kommentar zum UN-Kaufrecht, Art. 6, No. 5 et seq.
39 Reservations in accordance with Art. 95 CISG have made China, Czech Republic, Singapore, Slovakia and USA.
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Articles 92, 93 and 94 set out other allowances for the non-application of the Convention. According to
Art. 92, a country may be given exemption to Part II or III of the Convention. Taking advantage of this
provision, the Scandinavian Countries excluded themselves from Part II of the CISG. Art. 93, the so-
called “Federal States Clause”, enables the Convention to be applied just to particular parts of the
federation (i.e. to certain states).40 It should however be noted, that the active definition of “federal
states” is those that have different legal systems for the law covering sales contracts.41 These
countries include Canada, Australia, New Zealand, Denmark and the USA. Art. 94 allows for the
representatives of countries with established regional legal systems to be exempted from the
Convention for contracts made with each other. Only the Scandinavian states and Iceland made
reservations so far.

Therefore, on the basis of Art. 96, and in accordance with Art. 12 of the CISG, countries may demand
that the conclusion, modification or termination of a contract has to be done in written form.42 Such
reservations were made by the states whose domestic legislation insists on the written form in all
cases of international trade contract. These countries are Argentina, Belarus, Estonia, Latvia,
Lithuania, Russia, Ukraine, Chile, and China. It is only necessary to comply with the demand for the
written form when the law of the member country (whose legal system is being used for the purpose of
the contract) requires it for that particular contract. As has been explained above, this occurs when the
seller is located in one such Member Country.

Georgia, in acceding to the CISG, has not made any reservations, or put forward any conditions, in
relation to the above-mentioned articles.

2. Temporal Application

As the CISG entered into force at different times in different states and due to the fact that other
countries will sign up to it in future, it is necessary to specify whether each case falls within the
temporal scope of the Convention. In this respect, Art. 100 of the CISG is important. It insists that the
Articles involved in the conclusion of the contract (14-24) may be applied only if the proposal for the
conclusion of the contract is made on or after the date when the Convention enters into force in the
Contracting State(s). According to Art. 100, Par. 2 in all other cases, it is the moment of the conclusion
of the contract, rather than of the offer being made, that is the determinant factor.43 As a result, the
CISG – showing similarity to all other international agreements - has no retroactive force.

V. Conclusion

To conclude, if all the following conditions (summarised from above) are present, the provisions of the
Vienna Convention should be applied, regardless of the presence or absence of any additional
conditions.

- The sales contract over the goods, provided for in Art. 1 of the Convention, is not covered by one
of the exceptions stipulated in Articles 2 and 3.

                                                       
40 More detailed: R. Herber in Caemmerer/Schlechtriem, Commentary, Art. 93, No. 1 et seq.
41 See, H. Honsell (ed.), Commentary to the CISG, Art. 93, No. 1 et seq.
42 Concerning the informality of contracts see, P. Schlechtriem, Einheitliches UN-Kaufrecht, p. 30.
43

 Comp., R. Herber in Caemmerer/Schlechtriem, Commentary, Art. 100, No. 1 et seq.; B. Piltz, UN-Kaufrecht No. 96, 97;
B. Czerwenka, Rechtsanwendungsprobleme im internationalen Kaufrecht, p. 155.
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- The places of business of the buyer and seller are located in different states, and these countries
are Member States of the Convention. Alternatively, the principles of private international law lead
to the application of the law of one of the Member States.

- The contracting parties have not completely or partially excluded the contract from the
Convention, by means of specific indication or through the terms of agreement. The restrictions
and exemptions reserved by the countries do not concern this particular case.

- Taking into account Art. 100, the particular sales contract falls under the temporal scope of the
Convention.

It is not particularly important whether or not the parties express their wish for the application of the
Convention, and indeed whether this is stated in the contract. The Vienna Convention is
”automatically” applicable.44

                                                       
44

 However, the existence of all preconditions for the application of CISG does not mean that all the issues arising from an
international sales contract are governed by the Convention. In that regard, Art. 4 CISG states that both the validity of the
contract and the transfer of property is not governed by the Convention. Moreover, Art. 5 CISG states that the Convention does
not deal with the liability of the seller for death or personal injury caused by the goods to any person.
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ANDREAS BRANDT*

NEW ARBITRATION RULES

OF THE INTERNATIONAL CHAMBER OF COMMERCE

1. In Georgia, private arbitration is governed by the “Law on Private Arbitration”.1 The former Soviet
Arbitration System was terminated by the Tbilisi Arbitration Court in 1997.

Under the new law, a small number of arbitration bodies have applied for registration at the
responsible courts, some of which have already started their work.

The year 1998 brings in new regulations for arbitration on an international level. The most
important change is the replacement of the old 1988-ICC-Arbitration Rules (IAR) by a new version.
The basic contents shall be described here.

2. Even in Georgia, the old ICC-Arbitration Rules have been criticised in the last few years.2 The
main point of criticism was their impracticality, due both to the lack of a deadline for the procedural
time, and to their high costs. A lack of clarity and transparency also provoked criticism.3

An ICC working group was established to prepare the reforms, which have now been passed.
Instead of 26 articles, the ICC-Arbitration Rules are now more clearly structured over a total of 35
articles. They offer the user the following novelties:

3. In Art. 4 (Request for Arbitration), there are now clear conditions regarding what has to be
mentioned in the claim. Besides the details of the arbitration clause, the number of arbitrators, and
the procedure of the arbitration, it now also requires a declaration of all the facts and
circumstances - giving a basis for the claim. Additionally, the value of the claim has to be stated.
Art. 5 states that there should be a replica of the claim, having exactly the same contents.

4. Artt. 8 and 9, regarding the mechanism of the arbitration institution, has remained basically
unchanged. It is still based on the fact that the parties are free to choose their arbitrator (or
arbitrators).

New: In case of there being several different parties on one or both sides, Art. 10, Par. I explains
that two defendants must name just one person for the board of three arbitrators. If they fail to
agree on one, the board can name all of the arbitrators.

5. According to the 1988 version of the Law, pre-payments had to be collected from both sides, to
the value of 50%. This half was to be paid at the start of the procedure, the other half after having
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 Andreas Brandt is Professor for Business Law at the Georgian Technical University, Tbilisi.

1
 Passed on 01.10.96.

2
 International Chamber of Commerce in Georgia (ICCG) - Documents 1997, Vol. 4, p. 8.

3 F. B. Weigand , Neue Juristische Wochenschrift, 1998, p. 2081.
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signed the terms of reference. Art. 30 now says that the secretary general of the court should ask,
from the plaintiff, a sum that covers all necessary costs, before the signature of the terms of
reference. Following this, the actual pre-payment is fixed, which has to be paid, half-and-half, by
both parties. The plaintiff may pay the defendant‘s part, if willing to do so.

This new regulation puts a limitation on the costs, whilst also speeding up the process.

6. Under the old regulation, the preparation of the terms of reference was a time-consuming process.
This was because it was contained in the “issues to be determined”. Under the new regulation,
Art. 18, Par. I d. only asks for a list of the issues under discussion. The board then approves and
officially recognises this list.

According to Art. 19, new issues can be accepted by the court also during the procedure including
those out of the terms of reference. This change can be regarded as a revolutionary shift.

7. Another completely new feature is present in Art.18, Par. IV, which introduces a time schedule.
This separate document has to be presented to the board, though it can be changed during the
arbitration process. It will be a duty of the court to plan and activate the procedure as quickly as
possible.

It is foreseen that the members of the arbitration board will read the documents, in order to gain
familiarity with the case, and henceforth be able to prepare a time schedule. A realistic time-scale
plan is now possible.4

8. Art. 22 now specifies an obligation for the board to declare the closing of the procedure if - in its
mind - the parties have had enough opportunity for a settlement. Hence, an order for a final
declaration can now be taken as a last deadline.

9. The problem of delay in arbitration is tackled by Art. 32. Here, an allowance is made that the board
can extend any deadline. The expected “Fast-Track-Regulation” has not really materialised.

10. Art. 6, Par. II now stipulates that if the defendant denies, or does not answer to, an arbitration
clause or agreement, the board can order the continuation of the process, based on their first
impressions of the defendant.

This provision is justified because the problem of recognising a denied clause or agreement was
one of the main problems up to now. Now we know that:

- the board takes all of the responsibility;

- the board decides on a prima facie (first impression) basis.

This model would seem to have been created with the future in mind.

                                                       
4 Bühler, Zeitschrift für vergleichende Rechtswissenschaft, 1988, p. 32.
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11. The arbitration board is also entitled to decide on preliminary measures. Art. 23, Par. I stipulates
that as soon as the file has been presented, the Arbitration Tribunal may demand any interim
measures it deems appropriate.

The importance of these changes cannot be overestimated.

12. Art. 34 states that no liability should fall on the arbitrators and the ICC. This mirrors international
arbitration rules, like those of the American Arbitration Association.

13. When considering which law is applicable to the circumstances, the board is now free to choose
the one most appropriate (according to Art. 17, Par. I5 Art. 17, Par. III binds the parties to this
decision).

This new regulation replaces the “conflict of laws” principle. Now, not only national laws but also
international treaties like the CISG, can be applied to proceedings. In today’s international climate,
this has become necessary.

14. Art. 29 states that corrections of the board’s decisions are possible, but have to be accepted by
the arbitration board within 30 days. This decision is taken as an ‘annex’, and henceforth becomes
part of the decision (Art. 29, Par. III). This principle can also be found in the UNCITRAL Model
Law, and in many other different national laws.

15. The normal procedures mentioned above are highly relevant to Georgia, because most of the
Georgian arbitration boards are working in conjunction with the IAR. There will now be a number
of changes in Georgia:

The Law on Private Arbitration (hereinafter "Arbitration Law") came into force on 17th of April 1997.
Under this, civil disputes are to be submitted to permanent, or temporarily created (ad hoc),
private arbitration boards (Art. 1). Art. 7 of the Arbitration Law allows for permanent arbitration
activities to be pursued only by those arbitration boards that are registered under the Law on
Entrepreneurs.

According to Art. 6 Arbitration Law, any claim or request a party makes to the arbitration board,
must be considered by a district court inside the territory where the arbitration proceedings are
taking place. On the other hand, Art. 30 Arbitration Law stipulates: “The judicial authority shall
have no right to consider a dispute on an issue that is subject to an arbitration agreement, except
if the parties request the dispute to be considered by a judicial authority, or if the judicial authority
finds that the arbitration agreement is not valid, or has been terminated“. These articles are in line
with Artt. 6 and 8, Par. I of UNCITRAL Model Law.

However, the problems will arise in practical business life, as the Georgian legislation requires
entrepreneurial form for the permanent arbitration. By the parties the arbitration is mostly
constituted for a single case, for this natural persons are often the first choice. This will be
increasingly important in the near future. The so-called ad-hoc arbitration is not seperated clearly
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from the permanent arbitration. Because of this several organisations have asked Parliament to
review and reform this situation.6

In contrary to the permanent arbitration, ad hoc arbitration is more free and open. The arbitrator
can be any Georgian or foreign citizen. Art. 8 of the Arbitration Law only excludes relatives of the
parties, political officials, state employees, persons with limited legal capacity and those convicted
for specified crimes. The arbitrators involved, and indeed their quantity, are to be determined by
the parties concerned (Art. 9 Arbitration Law). The law does not even mention the language to be
used in the arbitration procedure.

16. Concerning the arbitration procedure, it should be noted that in Georgia, the IAR does not
contradict the Arbitration Law in its application. Art. 18 states that the arbitration rules should be
defined only by the parties involved. If the parties disagree on the rules of the arbitration
procedure, the dispute shall be decided under the rules established by the arbitration board.

17. Georgian law does not define what a request and replica have to look like. In addition, the time
schedule carries no rules, apart from Art. 20 Arbitration Law which stipulates that the arbitration
board shall inform the parties in writing at least 5 days in advance, regarding the time and place of
the meeting (unless the parties have established a separate and contradictory rule).

18. According to Georgian law, the arbitration board is free to make any relevant decisions about
witnesses and proofs. It may interrogate witnesses and request the presentation of evidence,
unless the parties have provided otherwise.7 Thus, the board is not bound to demand submissions
of evidence. However, according to Art. 25 of the Arbitration Law, the arbitration board cannot
make a decision on a dispute, without first having heard the explanations of the parties.

19. Besides this provision, the Law on Arbitration gives only a framework for the work of the arbitration
boards. All other changes can be introduced in Georgia without conflicting with the existing law.
Thus, it can be foreseen that Georgian practitioners will profit soon from the new regulations,
which genuinely seem to succeed in making the procedure quicker and more transparent.

                                                       
6 ICCG - Documents 1998, Vol. 1, p. 4.
7
 Art. 21 Arbitration Law.
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