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Clausula rebus sic stantibus,
dinamika da statika samarTalSi

giorgi gogiaSvili*

1. yovelgvari iuridiuli sistema Tavisi bunebiT moiTxovs statikurobas. obieqturi

samarTlis normebi iqmneba imisaTvis, raTa ganamtkicos sazogadoebriv urTierTobaTa

cnobili wesrigi. cxovrebiseuli movlenebi ki, piriqiT, dinamikuria da bolomde

verasodes Tavsdeba raime normebis racionalur sqemebSi. es Seusabamoba samarTlebriv

sistemaTa statikurobasa da samarTalurTierTobaTa dinamikurobas Soris

gansakuTrebiT mkveTrad igrZnoba didi sazogadoebrivi kataklizmebis dros.

yovelgvari samarTlebrivi debuleba gaTvlilia cnobil faqtobriv mdgomareobaze,

igi iqmneba imis warmodgeniT, rom movlenaTa ganviTareba met-naklebad warimarTeba

swored am romelime gansazRvruli da mosalodneli saxiT. amitom yovelgvari

samarTlebrivi debulebisaTvis damaxasiaTebelia daTqma Secvlili garemoebebis

Sesaxeb – clausula rebus sic stantibus. Tu garemoebebi, romlebzec gaTvlilia

samarTlebrivi norma, mniSvnelovnad Seicvleba, maSin is xSirad kargavs azrs da misi

zedmiwevniT dacva sruliadac ar migviyvans im SedegebTan, ra miznisTvisac igi Seiqmna.

2. drom gviCvena, rom mniSvnelovani sazogadoebriv-politikuri kataklizmebis

dros formalur-iuridiuli meTodi didi mowonebiTa da pativiscemiT ar sargeblobs.

yoveli calkeuli konkretuli SemTxvevis individualuri Taviseburebebis gamo, imis

gamo, rom SeuZlebelia, racionaluri samarTlebrivi normebiT moicva cxovrebiseuli

urTierTobebis iracionaluri nakadi, aucilebelia, mtkiced davakavSiroT mosamarTle-

ebi ara formaluri samarTlis viwro CarCoebTan, aramed saWiroa, mivceT maT SesaZleb-

loba, ganixilon yoveli SemTxveva arsebiTad, e.i. neba davrToT, Tavisuflad Seafason

movlenebi. iuridiuli movlenebis socialuri cvlilebebis mowyvetiT Sefaseba mTlianad

dagvaSorebda realobas, magram aseve SeuZlebelia samarTlebrivi normatiuli midgomis

Secvla wminda sociologiuriT, vinaidan es niSnavs yovelgvar iuridiul gaformebaze

uaris Tqmas. SeuZlebelia cxovrebiseuli cvlilebebis bolomde racionalizacia, magram

aseve SeuZlebelia maTi yovelgvar iuridiul racionalizaciaze uaris Tqma. orive

mimdinareoba Seicavs Tavisebur simarTlesa da dasabuTebas.

3. TiToeuli adamianis moTxovnaa, pirvel rigSi, marTlwesrigis gansazRvruloba,

meore – misi stabiluroba da mdgradoba. winaswar unda iyos misTvis cnobili, ra

Seasrulos da rogor Seasrulos.  es aucilebelia imisaTvis, raTa individs hqondes

naTeli warmodgena sakuTar ufleba-movaleobebsa da, zogadad, Tavis adgilze mTlian

saxelmwifo organizmSi. swored adamianis es interesi savaldebulo normaTa winaswar

gansazRvrulobisa da maTi simtkicis Sesaxeb gaxda msoflio istoriaSi samarTlis

erT-erTi upirvelesi werilobiTi wyaros Seqmnis mizezi – Leges XII tabularum.

 * iuridiul mecnierebaTa kandidati.
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XII tabulis kodeqsis istoria Semdegia: patriciebis mimarT plebeebis ukmayofilebis

erT-erTi mizezi respublikis Camoyalibebis pirvel xanebSi iyo moqmedi CveulebiTi

samarTlis gaurkvevloba. samarTlis gamoyeneba patricieli magistratebis xelSi iyo

da samarTlis gaurkvevloba iZleoda SesaZleblobas, am ukanasknelTa mxridan misi

borotad gamoyenebisaTvis. amitom pirveli moTxovna plebeebisa iyo, daewesebinaT

moqmedi samarTali naTeli werilobiTi kanonebis formiT. am mizniT jer kidev 462 wels

qristes dabadebamde plebeebis tribunma arsa trentilma Seitana proeqti werilobiTi

kodeqsis Sesaqmnelad komisiis daniSvnisaTvis. XII tabulis kanoni ZirZveli romauli

Cveulebebisagan Sedgeboda. decemvirebma savaraudod moaxdines maTi formulireba da

kodificireba, saerTo sicxadisa da garkveulobisaTvis masSi mxolod iSviaT SemTxvevaSi

axdendnen axlis Setanas. savaldebulo wesebis werilobiTi formulirebis teqnikam

imdenad gaamarTla, rom XII tabulis kanonebis safuZvelze ganviTarda SemdegSi erovnul-

romauli normebis sistema _ Jus civile. civiluri samarTlis ganviTareba moxda ori gziT:

axali kanonmdeblobiTa da XII tabulis praqtikuli ganmartebebiT _ interpretation. amas

akeTebdnen pontifikebi, pirveli iuristebi da samarTlis pirveli komentatorebi. maTi

roli izrdeboda imiTac rom, romauli tradiciebis Tanaxmad, kanoni miRebuli an

uaryofili unda yofiliyo mTlianad, yovelgvari Sesworebebis gareSe. kanonis mudmiv

cvlilebebTan SedarebiT, upiratesoba eniWeboda mis axlebur ganmartebasa da

gamoyenebas.

4. dasavleT evropaSi samarTlis universaluri gagebis mizniT daiwyo statikur-

dogmatikuri  da dinamikur-teleologiuri mimdinareobebis Serwyma.

samarTlis normatiul, statikur sistemaSi saWiroa Setanil iqnes dinamikuri

elementi, SevqmnaT masSi `sasule~, romlis gavliTac axali cxovrebiseuli

urTierTobebi `Caisxmeba~ iuridiul formebSi. aseTi sasule samarTlisaTvis aris

daTqma rebus sic stantibus. esaa dinamikurobis principi samarTlis sistemaSi,

racionaluri cneba iracionaluris Sesaxeb, romelic acocxlebs samarTals da

aaxloebs mas cvlilebebis Sedegad damdgar realobebTan.

kerZo samarTals am tipis problemaTa dasaZlevad arsenalSi aqvs ramdenime

meqanizmi: mag., prezumfcia ̀ Sesrulebisagan gaTavisuflebis~ an ̀ pasuxismgeblobisagan

gaTavisuflebis~ Sesaxeb; ufro metad adgili daimkvidra franguli `forsmaJoris~

(force majeure) cnebam, Tumca es ar gulisxmobs maincdamainc frangul forsmaJors an

sxva nacionalur doqtrinas. inglisur samarTalSi am institutma miiRo ufro

xatovani saxelwodeba – Acts of God and Kings enemies (uzenaesi RmerTisa da mefis

mterTa qmedebani).

5. nebismieri kontraqti mxares akisrebs danapirebis Sesrulebis valdebulebas.

mimwodeblebsa da momxmareblebs samoqalaqo kontraqtebi surT ixilon warmatebiT

Sesrulebuli, magram gareSe garemoebebs SeuZlia gaxados Sesruleba SeuZlebeli an

mTlianad Secvalos mxareTa finansuri angariSebi. Sesabamisi daTqmebi mowodebulia,

dagvexmaros im zianis minimizaciaSi, romelic SeiZleba gamoiwvios miTiTebulma

garemoebebma. tipuri daTqma forsmaJorze iTvaliswinebs pasuxismgeblobisagan

gaTavisuflebis safuZvlebs im SemTxvevebisaTvis, rodesac Sesruleba xdeba

faqtobrivad SeuZlebeli. amisagan gansxvavebiT, klauzula rebus sic stantibus –
garemoebebis arsebiTi Secvlis Sesaxeb gamoiyeneba, rodesac pirobebi icvleba imdenad,

rom Sesruleba, marTalia, ar aris SeuZlebeli, magram mxarisaTvis es ukiduresad

mZimea. aseTi daTqmebis arseboba aucilebelia gansakuTrebiT farTomasStabiani da
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grZelvadiani kontraqtebisaTvis, romelTa realizaciis periodSi ekonomikuri,

politikuri da faqtobrivi pirobebi SesaZloa Zireulad Seicvalos da maT gaxadon

proeqti ganuxorcielebeli. am problemis daZlevis mizniT, kerZo samarTlis

arsenalSia mxareebis mier kontraqtebis SedgenasTan dakavSirebuli ori formaluri

varianti: pirveli maTgani amodis pasuxismgeblobisagan gaTavisuflebis pirobebidan,

forsmaJoruli daTqma mxares aTavisuflebs saxelSekrulebo sanqciebisagan, iwvevs

Sesrulebis SeCerebasa da kontraqtis Sewyvetas.

meore – Clausula rebus sic stantibus – daTqma Secvlili garemoebebisas –

iTvaliswinebs molaparakebaTa gamarTvas kontraqtis adaptaciisaTvis, kontraqtis

pirobebis gadaxedvas imgvarad, rom Sesrulebis gagrZeleba SesaZlebeli gaxdes.

saerTaSoriso savaWro palatam orive klauzulis arseboba daadastura da misi

realizacia mniSvnelovnad miiCnia nebismieri nacionaluri samarTlebrivi

sistemisaTvis. am organizaciis daskvniT, saerTaSoriso kontraqtebSi klauzula

SesaZlebelia uSualod aisaxos, an moxdes zogadad masze miTiTeba.

6. saerTaSoriso savaWro palatam SeimuSava samodelo safuZvlebi, romelTa

mixedviT, mxares ar daekisreba pasuxismgebloba Tavisi romelime valdebulebis

SeusruleblobisaTvis, Tu is daamtkicebs, rom:

– aseTi Sesruleba gamoiwvia misi kontrolis miRma arsebulma winaaRmdegobebma;

– misgan SeuZlebeli iyo kontraqtis dadebisas am garemoebebis an misi Sedegebis

gonivruli ganWvreta da gaTvaliswineba;

– mas ar SeeZlo, TviTon aecilebina an daeZlia aseTi winaaRmdegobebi, an, ukidures

SemTxvevaSi, misi Sedegebi.

aseTi winaaRmdegobani SeiZleba warmoSvas Semdegma movlenebma (maTi CamonaTvali

ar aris amomwuravi):

a) saerTaSoriso da samoqalaqo omebi, areulobani da revoluciebi, mekobreoba

da sabotaJi;

b) stiqiuri ubedurebebi, qariSxali da ciklonebi, miwisZvrebi, cunami,

wyaldidobebi, ngrevebi;

g) afeTqebebi, xanZrebi, fabrikebisa da qarxnebis ganadgureba;

d) boikoti, gaficvebi, lokauti nebismieri formiT, samuSaoTa Seyovneba da

SeCereba, rac aRiniSneba im mxaris sawarmoSi, romlic iTxovs pasuxismgeblobisagan

gaTavisuflebas;

e) xelisuflebis moqmedebani, kanonieri Tu ukanono, romlebic aferxebs mxaris mier

kontraqtiT aRebuli valdebulebebis Sesrulebas, garda im SemTxvevebisa, Tu mxarem

winaswar Tavis Tavze aiRo aseTi  riski.

Tu kontraqtiT sxva ram ar aris gaTvaliswinebuli, forsmaJorul winaaRmdegobebSi

ar Sedis nebarTvis, licenziis an gasasvleli vizis arqona an kontraqtis SesrulebisaTvis

aucilebeli nebarTvis ararseboba, romelic im mxaris saxelmwifo organoebis mier unda

iqnes gacemuli, romelsac pretenzia aqvs pasuxismgeblobisagan gaTavisuflebaze.

saerTaSoriso savaWro palatis praqtikiT, am SemTxvevebSi forsmaJori ar gamoiyeneba.

 7. zogierT SemTxvevaSi valdebulebis Sesruleba fizikurad an iuridiulad mxaris

nebisagan damoukideblad SeiZleba gaxdes SeuZlebeli. mag., Tu miwisZvris Sedegad

daingra fabrika, sadac xdeboda saqonlis warmoeba da nakisr vadebSi valdebulebis

Sesruleba xdeba fizikurad SeuZlebeli, an, Tu kontraqtis dadebis Semdeg miiReba

dadgenileba eqsportis akrZalvis Sesaxeb, am SemTxvevaSi Sesruleba iuridiuladac
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xdeba SeuZlebeli. amgvari SemTxvevebi SeiZleba gaerTiandes erT zogad – SeuZleb-

lobis anu forsmaJoris – cnebaSi.

forsmaJorisagan gansxvavebiT, zogjer valdebulebis Sesasruleblad aucile-

beli xdeba daZleul iqnes warmoSobili winaaRmdegobani, rac damatebiT tvirTs

akisrebs erT-erT mxares. mag., grZelvadiani kontraqtisas navTobis miwodeba

fiqsirebuli fasebiT finansuri TvalsazrisiT gamanadgurebeli xdeba mimwodebli-

saTvis, fasebis araerTgzisi momatebis gamo. aseT garemoebebSi mxares SeuZlia

miuTiTos garemoebaTa arsebiT Secvlaze (hardship), rogorc samoqalaqo brunvaSi

Seusruleblobis gamamarTlebel safuZvelze, vinaidan saxezea ekvivalenturobis

principis darRveva.

  8. saqarTvelos samoqalaqo kodeqsis 398-e muxli iTvaliswinebs xelSekrulebis

misadagebas Secvlili garemoebebisadmi:

`1) Tu is garemoebebi, romlebic xelSekrulebis dadebis safuZveli gaxda,

xelSekrulebis dadebis Semdeg aSkarad Seicvala da Secvlil viTarebaSi mxareebi ar

dadebdnen am xelSekrulebas an dadebdnen sxva SinaarsiiT, am cvlilebaTa

gaTvaliswinebiT, maSin SeiZleba moTxovnil iqnes xelSekrulebis misadageba Secvlili

garemoebebisadmi. winaaRmdeg SemTxvevaSi, calkeul garemoebaTa gaTvaliswinebiT,

xelSekrulebis mxares ar SeiZleba moeTxovos Seucvleli xelSekrulebis mkacrad

dacva.

2) garemoebaTa Secvlas uTanabrdeba, roca warmodgenebi, romlebic xelSekru-

lebis safuZveli gaxda, araswori aRmoCnda.

3) mxareebi jer unda Seecadon, rom xelSekruleba miusadagon Secvlil garemoebebs.

Tuki es SeuZlebelia, an meore mxare amas ar eTanxmeba, maSin im mxares, romlis

interesebic dairRva, SeuZlia uari Tqvas xelSekrulebaze~.

amas garda, meore mniSvnelovani momenti saqarTvelos samoqalaqo kodeqsSi, esaa

specialuri norma – uari grZelvadian valdebulebiT urTierTobebze (399-e muxli):

xelSekrulebis nebismier mxares SeuZlia, pativsadebi safuZvlidan gamomdinare, uari

Tqvas grZelvadian valdebulebiT urTierTobebze xelSekrulebis moSlisaTvis

dawesebuli vadis daucvelad. pativsadebia safuZveli, roca xelSekrulebis momSlel

mxares konkretuli viTarebis, maT Soris dauZleveli Zalisa da ormxrivi interesebis

gaTvaliswinebiT, ar SeiZleba moeTxovos saxelSekrulebo urTierTobebis gagrZeleba

SeTanxmebuli vadis  an xelSekrulebis moSlisaTvis dawesebuli vadis gasvlamde.

9. Cveni SexedulebiT, kerZo samarTals ufro metad gaaCnia dinamikurobis resursi,

vidre sajaro samarTals, sadac statika aRemateba dinamikas. es mniSvnelovanwilad

ganpirobebulia imiTac, rom kerZo samarTali agebulia dispoziciuri normebiT, xolo

sajaro samarTali, piriqiT, imperatiuli normebiT. miuxedavad aseTi uTanabrobisa,

unda iTqvas, rom Secvlili sazogadoebrivi urTierTobebisadmi morgebis

aucileblobis problema samarTlis orive sferoSi arsebobs. sajaro samarTali

Secvlili garemoebebis morgebisadmi formaluri principebis uqonlobis

kompensirebas samosamarTlo samarTlis ganviTarebiT Seecada.

Cveni azriT ki, piriqiT, `samosamarTlo samarTlis~ ganviTarebas kidev ufro

mZlavri biZgi misca swored sajaro samarTlis imperatiulobam, misi normebis simkac-

rem da simtkicem, zustad gansazRvrulobam, vidre kerZo samarTlis elastiurobam.

unda vivaraudoT, rom amis gamo `samosamarTlo samarTali~ ufro metad sajaro

samarTlis wiaRSi Caisaxa.
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sajaro da kerZo samarTlis gamijvnis Sesaxeb TeoriaTa mTel feierverks,

SesaZlebelia daematos kidev erTi: kerZo samarTalSi dinamikurobis balansi aRemateba

statikurobas, maSin rodesac sajaro samarTalSi piriqiT, statikuroba da absoluturi

gansazRvruloba mniSvnelovnad uswrebs dinamikurobas. kerZo samarTals, sajaro

samarTalTan SedarebiT, meti resursi aqvs, raTa moergos Secvlil sazogadoebriv da

samarTlebriv urTierTobebs. mis arsenalSi, diskreciuli normebis garda, moipoveba

mTliani institutebi – Force Majeure da Clausula rebus sic stantibus  – Secvlil garemoebeb-

Tan misadagebis Sesaxeb, aseve prezumfcia grZelvadiani kontraqtebis darRvevis Sesaxeb,

rac iZleva SesaZleblobas, problema davZlioT sakanonmdeblo cvlilebebis gareSe,

maSin, roca sajaro samarTlis arsenali, Secvlil urTierTobebTan morgebis sakiTxsa

da kanonieri interesebis dacvas Soris warmoSobil winaaRmdegobaTa TvalsazrisiT,

gacilebiT mwiri da problemuria. am kuTxiT, SeiZleba iTqvas, rom misi permanentuli

`CamorCenilobis~ xsna ZiriTadad `samosamarTlo samarTlis~ koncefciaSia.

10. samarTlis `dinamikurobisa~ da `statikurobis~ sakiTxi aris ara alternativa,

aramed am elementebis swori Serwyma. orive maTgani aucilebelia samarTlis amocanebis

gadawyvetisaTvis: moqniloba da sifarTove – istoriuli cvlilebebisa da cxovrebiseuli

pirobebis gansxvavebulobaTa Sedegad warmoSobil moTxovnaTa dasakmayofileblad;

gansazRvrulobis savaldebulooba ki imisaTvis, raTa mastabilizebeli zegavlenis

meSveobiT Seiqmnas SedarebiTi mudmivoba, romelsac SeuZlia daicvas sazogadoeba mudmivi,

gauTvaliswinebeli da umarTavi cvlilebebisagan. dasaxuli amocanebis Sesasruleblad

aucilebelia am momentebis Serwyma. ucvleloba ar unda gaxdes dabrkoleba iq, sadac

aucilebelia manevrireba da winsvla, sxvagvarad ganviTareba gamova samarTlebrivi

normirebis CarCoebidan. dinamikurobam ar unda daamciros da mospos mastabilizebeli

zegavlenis Zalis mqone gansazRvruloba, sxvagvarad Seusrulebeli darCeba sazogado-

ebrivi Tanaarsebobis marTlwesrigis safuZvlebis  Seqmnis amocana. samarTlis normebis

Secvlis sakiTxi dgeba mxolod im SemTxvevaSi, rodesac maTi sifarTovisa da moqnilobis

xarisxi ukve aRar gvaZlevs SesaZleblobas, gavumklavdeT dasaxul amocanas.

11.  Tanamedroveobis erT-erTi udidesi konstitucionalistis, konrad heses,

SefasebiT, rac ufro zustad da detalurad moxdeba konstituciis obieqturi

normireba, miT ufro xSirad da swrafad dadgeba konstituciis Secvlis saWiroeba.

`konstituciis cvlilebebSi~ unda igulisxmebodes mxolod konstituciis teqstis

Secvla. ̀ konstituciis darRveva~, e.i. calkeul SemTxvevaSi teqstisagan gadaxveva, unda

ganvasxvavoT `konstituciuri gadaxvevebisagan~, romlebSic igulisxmeba ara teqstis

Secvla, rogorc aseTis, – is rCeba ucvleli, – aramed konkretizacia konstituciuri

normebisa, romelTac bevri konstituciuri debulebis sifarTovisa da gaxsnilobis

TaviseburebiT SeuZlia migviyvanos Secvlili garemoebebisas gansxvavebul Sedegebamde

da amgvari saxiT xeli Seuwyos `gadaxvevebs “.

konstituciis Secvlis problema dgeba iq, sadac iwureba SesaZleblobebi ̀ konstitu-

ciuri gadaxvevebisa~. Tu konstituciuri cvlilebebi garTulebulia, xolo gadaxve-

vebisaTvis arsebobs mxolod SezRuduli SesaZlebloba, am SemTxvevaSi SesaZlebelia

vilaparakoT konstituciis statikurobaze; Tu, amasTanave, konstituciuri normis

Sinaarsi gansazRvrulia calsaxad, maSin konstituciisaTvis rTulia Seasrulos Tavisi

amocanebi sazogadoebis cxovrebis istoriuli realobis farglebSi. ukeTesad rodia

saqme im SemTxvevaSi, Tu konstitucia, romlis gadaxvevisTvisac arsebobs mxolod SezRu-

duli SesaZlebloba, SesaZlebelia, nebismier dros da yovelgvari garTulebebis gareSe



qarTuli samarTlis mimoxilva 9/2006-1/2116

perspeqtiva

Seicvalos, e.i. is `mobiluria.~ Tumca aseTi gadawyvetileba SesaZleblobas gvaZlevs,

swrafad SeveguoT konstituciuri teqstis erTmniSvnelovnebas, magram aqac konstitucia

sazogadoebis arsebobis ZiriTadi samarTlebrivi safuZvlis saxiT ver Seasrulebs Tavis

amocanebs, vinaidan mas mniSvnelovanwilad moakldeba mastabilizebeli zemoqmedeba.

piriqiT, Tu konstituciuri ̀ gadaxvevebisaTvis~ teqstis farglebSi datovebulia

garkveuli Tavisufleba, xolo, amasTanave, konstituciis Secvla garTulebulia, maSin

es pasuxobs konstituciis arssa da amocanebs. aseTi gadawyvetileba niSnavs erTdro-

ulad garkveul elastikurobasa da stabilurobas, rac SesaZleblobas aZlevs

konstitucias, mTeli qveynis masStabiT saTanadod ganaxorcielos mastabilizebeli

zegavlenisa da warmoSobil gansxvavebulobaTa asaxvis  funqcia (hesse, germanuli

konstituciuri samarTlis safuZvlebi (rusul enaze), 1985, 123).

12. aSS-is konstituciam Tavisi 200 wlis istoriis manZilze sul 26 cvlileba

ganicada, ra aris am konstituciis stabilurobisa da mudmivobis saidumlo? am mxriv

analizs moiTxovs aSS-is umaRlesi sasamarTlos roli aSS-is samarTlebriv sistemaSi:

umaRlesi sasamarTlos konstituciuri doqtrinebi  gaxda aSS-is faqtobrivi

konstitucia. amerikuli samarTlis arcerTi dargi ar aris imgvari xarisxiT umaRlesi

sasamarTlos samarTalSemoqmedebis produqti, rogorc konstituciuri samarTali;

umaRlesi sasamarTlos samarTalSemqmneli funqcia ufro efeqturad da farTod

realizdeba konstituciur normebSi, romlebic sasamarTlos gadawyvetilebaTa

meSveobiT sistematurad ergeba cvalebad politikur da ekonomikur pirobebs.

meore mxriv, iseve rogorc germanul samarTalSi, amerikul konstituciur

samarTalSic, yvela sxva, maT Soris Tavad konstituciaSi, formalurad dadgenili

konstituciuri normebis cvlilebebis meqanizmi Tavisi realuri mniSvnelobiT

Camouvardeba umaRlesi sasamarTlos samarTalSemoqmedebas. faqtobrivi konstitu-

ciis mniSvnelovani nawili sasamarTlo xelisuflebis saqmianobis Sedegia. SeiZleba

imis mtkiceba, rom erTad aRebul yvela konstituciur cvlilebas, aseve sakanonmdeblo

cvlilebebs, ar mouxdenia iseTi intensiuri da mravalmxrivi zemoqmedeba aSS-is

samarTlebriv sistemaze, rogorc es gaakeTa umaRlesi sasamarTlos konstituciurma

doqtrinebma. mTavari mosamarTle hiuzis sityvebiT: `Cven veqvemdebarebiT konsti-

tucias, magram konstitucia es isaa, rasac masze amboben mosamarTleebi~.

13. konstituciuri samarTalSemoqmedebis sferoSi umaRlesi sasamarTlos

gansakuTrebuli roli ganpirobebulia ara mxolod misi unikaluri saxelisuflebo

uflebamosilebebiT, aseve mniSvnelovanwilad Tavad 1787 wlis amerikis konstituciis

TaviseburebebiTac. es dokumenti atarebs politikuri kompromisis niSansvets  da

gamoirCeva teqstis gansakuTrebuli simcirisa da gamoxatvis lakoniurobiT. man Tavis

TavSi asaxa me-18 saukunis `sazogadoebrivi xelSekrulebisa~ da `xelisuflebis

danawilebis ideebi~, aseve Tavisi drois sakmaod ganusazRvreli iuridiuli ena.

amerikeli saxelmwifomcodneni aRniSnaven, rom `konstitucia dgas yvelaze ufro

winaaRmdegobriv, bundovan da arasrul kanonebs Soris, `sizustis arasakmarisobis

gamo, is ufro metad aris politikuri dokumenti, vidre iuridiuli~.

swored arasrulyofileba da iuridiuli ganusazRvreloba konstituciis

mniSvnelovani debulebebisa, rogorc gamoirkva, aRmoCnda is uaRresad moxerxebuli

Tviseba, romelmac ganapiroba misi mniSvnelovani Semguebloba, sicocxlisunarianoba

da gamZleoba. dReisaTvis is rCeba moqmed konstituciaTagan uZvelesad, riTac

damkvidrda konstituciis kulti, iqca igi amerikeli sazogadoebis ̀ bibliad~ da erovnul
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politikur simbolod. amas xeli Seuwyo umaRlesma sasamarTlomac. mTavarma mosamarTle

uorenma ganacxada: `ers ar SeiZleba ar hqondes sindisi, amerikeli eris sindisi misi

konstituciaa, xolo am sindisis damcavia umaRlesi sasamarTlo~. saboloo jamSi,

ZiriTadi mizezi aSS-is konstituciis ucvlelobisa misi cvalebadobaa. amerikelebi

siamayiT amboben, rom civilizaciis istoriaSi mxolod bibliis, yuranis, digestebisa da

aSS-is konstituciis TiToeuli norma gaxda sayovelTao  ganmartebisa da axsnis sagani.

14. dReisaTvis `samosamarTlo samarTali~, angloamerikuli `saerTo samarTlis~

qveynebis garda, gaxda mTlianad samarTlis Teoriis ganuyofeli komponenti, Tumca

misi koncefcia kvlavac rCeba cxare diskusiis sagnad, romlis Taobazec ganviTarda

Teoriebisa da mimdinareobebis mTeli nakadi.

da mainc, ra aris `samosamarTlo samarTali~? yvelaze ufro zogadi kuTxiT am

koncefciis sagania sasamarTlos samarTalSemoqmedebiTi funqcia, magram misi uSualo

mizania ara imdenad samarTlebrivi sistemebis istoriuli formirebisas sasamarTlo

praqtikis rolis, precedentis moqmedebis meqanizmis, kanonmdeblobaze sasamarTlo

praqtikis zemoqmedebis Cveneba, ramdenadac erTi mTliani principis  – `mosamarTle

emorCileba kanons~ – daZleva. am koncefciis momxreebi mosamarTles, vidre

kanonmdebels, acxadeben samarTlis ufro metad srulyofil gamomxatvelad, iTxoven

misi kompetenciis mniSvnelovan gafarToebas, kerZod, mosamarTlisaTvis iseTi

uflebis miniWebas, rom gadawyvitos konkretuli saqme `kanonis winaaRmdeg~ (Contra
legem) da mTlianad aiRos Tavis Tavze wamyvani roli samarTalSemoqmedebis sferoSi.

angloamerikul qveynebSi, kanonmdeblobis xvedriTi wonis zrdasTan erTad, cneba

Judge made Law, romelic adre ukavSirdeboda precedentis sistemas, amJamad ufro

metad gamoiyeneba gansaxilvel saqmesTan dakavSirebiT, rogorc safuZveli kanonis

gamoyenebaze SesaZlo uarisa.

kontinenturi sistemis qveynebSic apogeas miaRwia kanonisa da dogmatikis kritikam,

Zveli Sexeduleba mosamarTlis Sesaxeb ukugdebul iqna da mosamarTle ganixileba

rogorc ̀ socialuri arqiteqtori~, vinaidan mxolod mas aqvs SesaZlebloba, swrafad

da konkretulad ganixilos samarTlebrivi problemebi, romelTac ayenebs uswrafes

ritmSi mcxovrebi Cveni rTuli industriuli sazogadoeba.

15. `samosamarTlo samarTlis~ ideis winamorbedad SeiZleba ganvixiloT

`Tavisufali samosamarTlo mixedulebis~ Teoria, romelic warmoiSva me-19 saukunis

bolos sociologiuri iurisprudenciis wiaRSi. magram, miuxedavad `Tavisufal

samosamarTlo mixedulebasa~ da  `samosamarTlo samarTals~ Soris msgavsebisa, maT

Soris arsebobs didi gansxvavebani. `samosamarTlo samarTlis~ moTxovnebi ufro da

ufro radikaluri xdeba da misi gavrcelebisa da gamoyenebis masStabebic dReisaTvis

arsebiTad gaizarda.

mcdelobebi mosamarTleTaTvis ̀ xelebis Sekvrisa~ Seusabamo gaxda sazogadoebrivi

urTierTobebis swraf cvalebadobasTan da maTi daregulirebis saWiroebasTan. Tumca,

Tu gaviTvaliswinebT kanonmdeblobis zrdis tempebs (mag., germaniaSi yoveli saparla-

mento legislatura 400-500 axal kanons iRebs), erTi SexedviT, isaxeba ucnauri

situacia – kanonmdeblis moqmedebis aqtivizacias Tan axlavs kanonisa da mosamarTlis

urTierTwinaaRmdegoba, miswrafeba, gadaaqcion mosamarTle socialuri ganviTarebis

wamyvan figurad, samarTlis namdvil Semqmnelad.

`samosamarTlo samarTlis~ koncefciis warmatebas mniSvnelovnad ganapirobebs

Tavad   kanonmdeblobac:
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a) masSi didi raodenobiT kauCukiseburi normebisa da cnebebis Semcvelobis gamo,

romelic iZleva sxvadasxvagvari Sefasebisa da ganmartebis SesaZleblobas;

b) garkveuli kompromisuli kanonebis miReba (romelic asaxavs saparlamento

politikur Zalebs), romlebic TiTqmis yovelTvis SeiZleba gagebul da konkretize-

bul iqnes mosamarTleTa mier saWiro mixedulebiT;

g) kanonmdeblobis ricxobrivi zrda, rasac mivyavarT garkveulwilad mis

`inflaciamde~ da xsnis sasamarTlo manevrirebis SesaZleblobas. umaRlesi sasamarTlo

instanciebi mtkiced daadgnen ̀ samosamarTlo samarTalis~ gzas. germaniis federalurma

sakonstitucio sasamarTlom ganacxada, rom konstituciis gverdiT ixelmZRvanelebs

zekanonieri principebiTac, mis magaliTs gahyva germanuli iusticiis sxva sistemebic.

16. mkvleverTa Soris arian iseTnic, romelnic cdiloben, `samosamarTlo samarTlis~

arseboba ganixilon ara kanonTan da kanonmdebelTan dapirispirebaSi, aramed rogorc

pozitiuri samarTlis sicocxlisunarianobisaTvis imanenturi moTxovna. mosamarTlis

aqtiuri samarTalSemoqmedebiTi rolis gareSe qveynis samarTlebrivi sistema aRmoCndeba

stagnaciis mdgomareobaSi da ver SeZlebs saTanadod ganviTarebas. sakanonmdeblo

samarTali sruliadac ar gamoricxavs samosamarTlos. mas Tavad esaWiroeba samosamarTlo

samarTali, raTa ar gaqvavdes (Haudte, Naturrecht, Richterrecht, Gesetzesrecht, 1974, 123).

leon diugi, cnobili frangi konstitucionalisti, ambobs: `me mivekuTvnebi maT,

romlebic Tvlian, rom samarTali sakmaod mcire xarisxiT aris kanonmdeblis qmnileba,

pozitiuri kanonebi, kodeqsebis mkacri teqstebi SeiZleba darCes xelSeuxebeli – saganTa

ZaliT, faqtebis zewoliT, praqtikuli moTxovnebiT mudmivad iqmneba axali iuridiuli

institutebi. teqsti rCeba, magram igi kargavs Zalasa da cxovelmyofelobas, an

swavlulis maxvili ganmartebiT mas aniWeben iseT xarisxsa da mniSvnelobas, rogorzec

arc ki fiqrobda kanonmdebeli, rodesac mas adgenda. kanonmdebeli aRar aris samarTlis

erTaderTi da monopoliuri Semqmneli (diugi, samoqalaqo samarTlis zogadi

transformireba napoleonis kodeqsidan moyolebuli (rusul enaze), 1910, 33 ).

17. rogor gamoixateba `samosamarTlo samarTali~ – kanonis interpretaciiT Tu

axali normis SeqmniT? momxreebi da mowinaaRmdegeni orive mimdinareobas hyavs. heili

ambobs, rom sasamarTlo gadawyvetilebebs aqvs didi wona da avtoriteti samarTlis

gamocxadebaSi, gansakuTrebiT, Tu isini emTxvevian wina gadawyvetilebebs, magram ar

qmnian sakuTar samarTals. isini `naklebia, vidre samarTali~. samarTali damoukide-

belia samosamarTlo gamoxatulebisagan (Hale, The History of the Common Law in En-
gland, 1971, 207).  

amerikeli mecnieri soperi aRniSnavs, rom kanonmdeblebi qmnian samarTals, xolo

mosamarTleebi `pouloben~ mas. statutis samosamarTlo wakiTxva xdeba, Tavis mxriv,

precedenti, magram e.w. `ganmartebis precedenti~. ganmartebis precedenti gansxvavdeba

imiT, rom igi efuZneba kanonebs. ganmartebis precedentebs SeuZliaT, arsebiTad Secvalon

statuturi samarTlis Sinaarsi, SeiZleba gaCndes didi sxvaoba statutis Sinaarssa da im

Sinaarss Soris, romelsac deben masSi mosamarTleni. am mosazrebis samarTlianobas

adasturebs ingliseli mecnieri uolkeric: `kanonmdebloba, rogorc samarTlis wyaro,

imyofeba naklebad xelsayrel mdgomareobaSi im TvalsazrisiT, rom parlamentis aqts

esaWiroeba samosamarTlo ganmartebebi, romlebic Tavad xdebian sasamarTlo

precedentebi, amitomac sakiTxis gamartiveba iqneboda saparlamento kanonmdeblobis

precedentze zemdgom samarTlis wyarod ganxilva (uolkeri, inglisuri sasamarTlo

sistema (rusul enaze), 1980, 112).
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dReis mdgomareobiT, pozitivizmis momxreebi aRiareben samosamarTlo samar-

TalSemoqmedebis faqts (Judge made Law). precedentuli samarTali – esaa samarTali,

Sedgenili im normebisa da principebisagan, romlebic mosamarTleTa mieraa Seqmnili

da gamoyenebuli maT mier gadawyvetilebebis gamotanis procesSi.

analitikuri pozitivizmis skola aRiarebs sasamarTlo precedents rogorc

samarTlis wyaros, xolo sociologiuri mimarTulebis momxreni eswrafvian, mTeli

samarTali aqcion precedentulad. anglosaqsur samarTalSi dominirebs analiti-

kuri pozitivizmi, xolo aSS-Si sociologiuri.

18. bunebrivia, samosamarTlo samarTals ar gaaCnia sakanonmdeblo aRiareba.

Sveicariis samoqalaqo kodeqsis cnobili normis magaliTze, romlis Tanaxmadac,

mosamarTles ar SeuZlia, uari Tqvas davis gadawyvetaze sakanonmdeblo normis ar-

arsebobis gamo da man am SemTxvevaSi unda imoqmedos ise, rogorc kanonmdeblis rolSi

yofnisas imoqmedebda, SeiZleba am debulebis sadavod gaxdac.  erTaderTi indoeTis

konstitucia gansazRvravs, rom uzenaesi sasamarTlos gadawyvetilebebs aqvT

savaldebulo xasiaTi. 1966 wlamde lordTa palatac dakavSirebuli iyo Tavis wina

gadawyvetilebebTan, magram mas Semdeg, rac aseTi ram moixsna, inglisuri praqtika ar

wavida precedentebisadmi Tavisufali mopyrobis gziT. kanadaSi Tavad gamokiTxul

mosamarTleTa erTi nawili miiCnevs, rom precedentis dacvis principi aris

samarTlebrivi norma, sxvebi mas miiCneven Cveulebad an samarTlis mier miRebul

konvenciur normad.

19. romaulma samarTalma pirdapiri zegavlena moaxdina kontinenturi samarTlebrivi

sistemis (romanul-germanuli samarTali) Camoyalibebaze, gansxvavebiT saerTo

samarTlisagan (inglisuri samarTali). es debuleba mniSvnelovanwilad moiTxovs

dazustebas. ramdenadac paradoqsuli ar unda iyos, ingliseli mosamarTleebis mier

SemuSavebuli teqnika daaxloebulia romauli samarTlis instrumentirebasTan.

cvaigert`kiotcis aRweriT: ̀ rogorc saerTo samarTlis iuristi, aseve romaeli iuristi

gaurbian ganzogadebebs da, SeZlebisdagvarad, cnebebsac. maTi meTodia  aqtiuri

kazuistika. isini gadadian erTi konkretuli SemTxvevidan meoreze da miiswrafvian Seqmnan

TiToeuli maTganisaTvis regulirebis moqmedi meqanizmi~.

ingliseli iuristebi aRniSnaven, rom asi wlis win ingliseli mosamarTle intuiciurad

mivida romauli samarTlis teqnikasTan. `aqtiurma kazuistikam~ zegavlena moaxdina

`saerTo samarTlis~ sistemis Taviseburebebze. igulisxmeba: samarTlebrivi kontinuiteti,

normis koncefciis Taviseburebebi, samarTlis struqtura, wyaroTa sistema.

romanul-germanulma samarTalma, marTalia, romauli samarTlis tradiciebis

memkvidred gamoacxada Tavi, mainc uari Tqva `aqtiur kazuistikaze~ da kanonis

uzenaesoba aRiara. aqedan gamomdinare aRiares koncefcia – res judicata, romlis

Tanaxmadac, sasamarTlo gadawyvetileba aris savaldebulo mxolod saqmeSi monawile

mxareebisaTvis.

20. samarTlis mTeli sistema unda gavataroT samarTlianobis principis prizmaSi.

am principis savaldebulo korelatoria garkveuli ganusazRvreloba misi normebisa.

masSi yovelTvis rodia SesaZlebeli calkeuli SemTxvevis gadawyvetis povna – rogorc

sasjelis gansazRvra sisxlis samarTalSi, aseve samoqalaqosamarTlebrivi gadawyveta

xSirad mosamarTlis Tavisufal mixedulebazea damokidebuli.

germaniis saxelganTqmul samoqalaqo kodeqss safuZvlad daedo Semdegi civilur-

politikuri wanamZRvari.
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 kodeqsis avtorebma wamoayenes sami principi:

a) kanoni, upirveles yovlisa, unda iyos samarTliani;

b) kanoni unda eswrafodes materialuri da ara formaluri simarTlis miRwevas;

g) kanonma unda misces farTo sivrce sasamarTlo mixedulebas, mxolod am

SemTxvevaSia SesaZlebeli, mxareTa urTierTobebi ganisazRvros samarTlian

safuZvlebze.

mesame principSi gamoxatulma am axalma mimdinareobam gaJRinTa mTeli iuridiuli

atmosfero, gaxda erTgvari communis opinion,  gadaafasa Zveli moZRvrebani da

doqtrinebi.

sulier samyaroSi zogjer faqtobrivi gamarjveba ar aris sakmarisi, xSirad

gamarjvebuli Tavis gamarTlebisa da warmatebis  Teoriulad dasabuTebis

moTxovnilebas grZnobs. swored es moTxovnileba igrZno axalma moZRvrebamac

mosamarTlis rolze da wamoayena rigi dakvirvebaTa Tavis Teoriulad gasamarTleblad.

21. rogor Sorsac ar unda wavides skeptikuri damokidebuleba kanonisadmi da

miswrafeba mosamarTlis konkretuli samarTalSemoqmedebisadmi, naTelia, rom

SeuZlebelia mivceT mosamarTles raime Tavisufleba kanonis naTeli da gansazRvruli

normebisagan gadaxvevisa. sadac am ukanasknelis (kanonis) azri ar iwvevs aranair eWvebs,

iq mosamarTlis valia, daemorCilos mas, Tundac es azri mniSvnelovnad ewinaaRmdege-

bodes mosamarTlis Sexedulebas samarTlianobaze, mizanSewonilobaze da a.S. davuSvaT

sasamarTlo kontroli kanonze am TvalsazrisiT, niSnavs samarTlebrivi anarqiis

legalizebas – ambobs am Temis erT-erTi TvalsaCino frangi Teoretikosi  – Jeni (Gény,
Méthode de interprétation et source en droit priceé positif, Paris, 1899).

mosamarTlis samarTalSemoqmedebiTi roli vrceldeba im SemTxvevebze, romlebic

kanoniT pirdapir ar aris gansazRvruli da sadac amis gamo warmoiSoba kanonmdeblis

arasakmarisi da bundovani nebis Sevsebis saWiroeba. samecniero Ziebis Tema xdeba

sakiTxi am Sevsebis saukeTeso meTodebis Sesaxeb – problema interpretaciis ufro

metad mizanSewonili meTodis SemuSavebisa.

22. kanonmdebeli uZluria, misdios sazogadoebrivi urTierTobebis ganviTarebas,

Cndeba gadaudebeli moTxovnileba, cocxali regulatoris saxiT CaerTos mosamarTle,

mivceT mas diskreciis Tavisufleba, magram es ar unda iyos mTliani Tavisufleba, sruli

da damoukidebeli samosamarTlo subieqtivizmis saxiT. sxvagvarad aseTi subieqtivizmi

winaaRmdegobaSi movidoda obieqtur samarTlebriv wesrigTan. aucilebelia, rom

mosamarTlem normebi Tavisi logikuri msjelobisa da dasabuTebisaTvis moifiqros ara

TviTon, aramed moiSvelios raime mis gareT da damoukideblad  arsebuli obieqturi

wyaroebi.

mkvlevarTa absoluturi umravlesobis aRiarebiT, pirvel adgilze dgas kanoni,

magram mas ar gaaCnia SesaZlebloba, Tavad gansazRvros yoveli konkretuli SemTxveva.

kanoni gvaZlevs kompetenturi xelisuflebisagan ara umetes ubralo iniciativis

uflebas, zogad mimarTulebasa da saxelmZRvanelos, ra rogor unda iyos.

saxelmZRvanelos mniSvneloba ar unda iqnes miCneuli yovlismomcvelad, rogorc

es gaakeTa gabatonebulma moZRvrebam. kanonebi laparakoben yovelTvis zogadi

gamoxatulebiT, is gauTvaliswineblad tovebs punqtebs, romelTa Sevsebac Semdeg

sxva gziTa da saSualebebiT gvixdeba. gabatonebuli moZRvreba am problemis Sesavsebad

moiTxovda kanonmdeblis WeSmariti nebis gamovlenas, ramdenadac is xorcieldeboda

sakanonmdeblo normis ganmartebaTa cnobili xerxebis meSveobiT.

perspeqtiva
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naklebad erTnairad warmoiSoba yvela xalxSi, romlebic Tanabari ekonomikuri da

socialuri ganviTarebis doneze imyofebian. es ideebi zogierT xalxSi SesaZlebelia

ar iyos ise daxvewili da Camoyalibebuli, rogori dasrulebuli saxe mas ukve miRebuli

aqvs sxva xalxebSi.  ucxo kanonmdeblobis gaTvaliswinebiT mosamarTle mxolod

Seavsebs sakuTari nacionaluri kanonmdeblobis ideebs;

mesame da, amasTanave, rasakvirvelia, yvelaze mTavar saxelmZRvanelod mosamarTli-

saTvis unda iyos sazogadoebrivi marTlSegneba. socialur cxovrebaSi xdeba mudmivi

evolucia, icvleba socialuri pirobebi, amasTanave icvleba warmodgenebi – maTic ki,

vinc yvelaze metad dainteresebulia SeinarCunos status quo. ideebi akeTeben Tavis saqmes

da arafers SeuZlia SeaCeros maTi svla, im interesebsac ki, romlebsac isini ewinaaRm-

degebian. nel-nela dgeba dro, rodesac TviT mdgomareobis baton-patronTaganac ki

Cndeba daTmobebi da Seguebis mcdelobebi. ase ibadeba da mtkicdeba axali marTlSegneba

da am momentSi iwyeba mosamarTlis roli. TviT momavali wesrigis mowinaaRmdegeTa

Sorisac iqmneba iseTi masa, romelic mzad aris dasaTmobad da Tu ewinaaRmdegeba axal

ideebs, mxolod imitom, rom winaaRmdegni arian  sxvani. am momentis daWera, gageba imisa,

rom pirobebi cvlilebebisaTvis momwifda da am momwifebul cvlilebaTa iniciatorad

gamosvla – ai mosamarTlis keTilSobiluri socialuri roli. am socialuri Semri-

geblis rolSi yofna aris mosamarTlis mTavari funqcia, consiliateur social.
mosamarTle imas, rac iyo mxolod umciresobis ideali, gadaaqcevs saboloo

Cveulebad da amgvarad frTxili mcdelobebi, radikaluri gardatexis gareSe,

moarigebs cxovrebas axal socialur pirobebTan, da Tavad samarTali, amis wyalobiT,

mosamarTlis xelSi gadaiqceva socialuri progresis iaraRad (Saleilles, De la Decla-
ration de Volonte, 1919,  286).

27. mosamarTlis samarTalSemoqmedebiTi rolis Sesaxeb gamarTul polemikas

SeuerTda germaneli rudolf Stamleric. doqtrina sasamarTlo mixedulebis

Tavisuflebis Sesaxeb ar unda gulisxmobdes wminda piradul da subieqtur

Tvalsazriss. samarTali vrceldeba mis qveSevrdomebze, mas surs, daawesos am

ukanasknelTa cnobili qceva, Tanacxovrebis cnobili wesrigi, is, Tu rogor gaxdes

SesaZlebeli, calkeul pirTa qceva damokidebuli iyos mesame pirTa zogierT momaval

gadawyvetilebaze, romelic dafuZnebuli iqneba mis subieqtur, Tavisufal azrze.

xom ar daemsgavseba es arabul andazas: `qristiani muslimur samarTals maSin gaigebs,

roca sasamarTlodan dabrundeba~. xom ar niSnavs es, movTxovoT qveSevrdomebs:

`moiqeciT ise, rogorc Semdgom saWirod miiCnevs mosamarTle?~ (Stammler, Die Lehre
von dem richtigen Rechte, 1902, 161).

Stamleri frangi mkvlevrebisagan gansxvavebiT axali, sakuTari gzis gakvalvasac

cdilobs. mas gzamkvlevad emsaxureba idea samarTlianobis samarTalze. samarTali

sxva araferia, Tu ara mcdeloba socialuri idealis mixedviT Tanacxovrebis

regulirebisa. es socialuri ideali unda iyos uzenaesi sawyisi, ganmsazRvreli

rogorc kanonmdeblis, aseve mosamarTlis saqmianobisa. aqedan unda gamoiyvanos am

ukanasknelma normebi Tavisi gadawyvetilebisaTvis. socialuri ideali SeiZleba iyos

mxolod iseTi sazogadoeba, sadac yoveli calkeuli pirovneba ganixileba rogorc

TviTmizani, iseTi sazogadoeba, romelic SeiZleba daxasiaTdes rogorc gaerTianeba

Tavisufali nebelobiTi pirovnebebisa _ Gemeinschaft der freiwollenden Menschen.
28. diskusias meti elferi Semata masSi saxelganTqmuli erlixis CarTvam. igi miiCnevs,

rom mosamarTlis Tavisufali samarTalSemoqmedeba (Rechtsfindung) gardauvalia da
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Teoriuladac savsebiT kanonieria. rac Seexeba am Temis aqilevsis qusls: ra garantiebia

imisa, rom es Tavisufali samarTalSemoqmedeba ar gadaizrdeba TviTnebobaSi, sasamarTlo

anarqiasa an sasamarTlo tiraniaSi, erlixis pasuxi mokle da lakoniuria: ar arsebobs da

ar SeiZleba arsebobdes marTlmsajulebis sxva garantiebi, Tavad mosamarTlis pirovnebis

garda. iurisdiqciis simZimis centris xelovnurad kanonmdeblobaze gadatanam

daCrdila is ubralo azri, rom samosamarTlo amocanebi mosamarTlisagan moiTxovs

inteleqtualuri da zneobrivi Zalis iseT xarisxs, romelic didad aRemateba Cveulebriv

dones. yvelas rodi SeuZlia, gaizardos im donemde, rom gauZlos gamocdas da

praqtikulad gamoavlinos urTules paragrafebSi garkvevis unari. instanciurobisa da

kolegialobis principebi mTlianad anadgurebs individualobas (Ehrlich, Freie
Rechtsfindung und freie Rechtswissenschaft, 1903, 125).

pirovnebis kvali marTlmsajulebaSi yovelTvis mniSvnelovani iyo da yvela droSi

zemoqmedebdnen marTlmsajulebaze Tanamedroveobis sazogadoebrivi, politikuri da

kulturuli mimdinareobebi. mTavaria, es faqti ar miviCnioT borotebad, piriqiT,

mivesalmebiT da mTeli Zalebi unda mivmarToT iqiT, raTa pirovneba, romelsac Sexvda es

roli, iyos amisTvis Rirseuli. Tavisufali samarTalSemoqmedebis problema aris, amgvarad,

ara materialuri samarTlis problema, aramed mniSvnelovanwilad  mosamarTleTa SerCevis

problema, e.i. sasamarTlo wyobilebis problema, romelmac unda uzrunvelyos Zlieri

pirovnebisaTvis gasaqani (Ehrlich, Freie Rechtsfindung und freie Rechtswissenschaft, 1903, 30).
29. gansxvavebulia interpretaciis ori saxe: interprétation par les principes da

interprétation les précedents. pirvelma _ ganmartebis tradiciulma meTodma, fexi moikida

iq, sadac iuridiuli sazrisi amoizarda romanuli samarTlis mzrunvelobiT. is

gamoxatavs kanonis batonobis ideas da gamomdinareobs kanonis nebisa da principebisagan,

rac, saboloo jamSi, xels uwyobs samarTlis uZraobas da aRrmavebs yoveldRiurad

naprals samarTalsa da Tanamedrove moTxovnebs Soris.

rasakvirvelia, garkveuli drois gasvlis Semdeg moZvelebuli kanoni SeiZleba

gauqmdes an Seicvalos axali sakanonmdeblo aqtiT, moZvelebuli kodeqsi SeiZleba

gadamuSavdes, magram samarTlebrivi ganviTareba am reJimiT wava ara mwyobrad da

ucvlelad, aramed perioduli naxtomebiT da garkveuli uxerxulobebiT (Lambert, La
Function du Droit Civil Comparé, Paris, 1903, 812).

meorea interpretaciis Tavisufali meTodi _ interprétation par les principes, romelic,

piriqiT, ufro maRali xarisxiT pasuxobs socialuri evoluciis uwyvetobas, vinaidan

ganicdis cxovrebis uSualo da mudmiv zemoqmedebas. sasamarTloebi ukeTesad da ufro

swrafad  ipovian meTodebs, daakmayofilon iuridiuli sferos moTxovnebi, rac

Seamsubuqebs da daaCqarebs samarTlebrivi ganviTarebis process, da rac xdeba socialuri

progresis faqtori. am kuTxiT romanulma samarTalma damRupvelad imoqmeda

kontinenturi evropis samarTlebriv ganviTarebaze, sadac saxezea kanonmdeblobis

qronikuli CamorCena.

samarTlis zedmeti gansazRvruloba da simtkice xSirad xdeba usamarTlo

gadawyvetilebaTa wyaro. jer kidev platonma kanoni Seadara kerp da ubir adamians,

romelic nebas ar iZleva, SeekiTxo an gaakeTo raime mis sawinaaRmdegod (Plato, Politicus,
294).

30. mosamarTlis samarTalSemoqmedebiTi rolis winaaRmdegobaTa yvelaze

TvalsaCino uaryofa aris samarTlis wyaroTa angloamerikuli sistema, sadac Cven

vxvdebiT  samarTlis savsebiT srulyofil organizaciasa da srul samarTlebriv
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keTildReobas. es sistema mniSvnelovanwilad  gansxvavdeba kontinenturi sistemisagan,

sadac mTavari wyaro samarTlisa aris  ara kanoni, aramed Common Law – CveulebiTi

samarTali, savsebiT  gansxvavebuli arsiT.  samarTlis mTavari wyaroa sasamarTlo

praqtikis mier formirebuli normebi. amitom angloamerikuli samarTlis pirveli

Taviseburebaa misi kazualuroba; meore – is Tvalsazrisi, romelsac amasTan dakavSirebiT

iZens mosamarTle; da mesame – kanonis damxmare roli, vinaidan marTlwesrigi arsebobs

kanonisagan  damoukideblad da mis gareSe.

amitom kontinentur evropaSi miRebuli samarTlis sistema ar aris erTaderTi

cnobili sistema Tanamedrove samarTlebrivi wesrigisaTvis. kontinenturi sistema

aris pirdapiri Sedegi warsulisa; kanonis gafetiSeba aris, erTi mxriv, absolutizmisa

da, meore mxriv, revoluciis Sedegi, amitomac SeiZleba, es sistema sruliadac ar

aris Tanamedrove samarTlebrivi saxelmwifos aucilebeli Semadgeneli nawili.

samarTlis amocanaa, gaxados cxovrebiseuli pirobebi mtkice, magram samarTlebrivi

sistemis simtkicisaTvis mas unda gaukeTdes `sasunTqi mili~ dinamikisaTvis,

iracionalurisaTvis. aseTi SeiZleba iyos dinamikis statikuri formulebi,

iracionaluris  racionaluri formulebi. swored principi _ clausula rebus sic stan-
tibus aris dinamikis erTi aseTi  formula samarTlebriv sistemaSi.

31. samarTlis ZiriTadi wyaro vinaidan aris kanoni, swored is axdens samosamarTlo

samarTlis poziciebis  gaZlierebis provocirebas, radgan aucilebelia kanonmdeb-

lobis   modernizeba da stabiluri samarTalgamoyenebis formireba.

kanonmdeblobis srulyofilebis rwmenac, droa, samudamod daviviwyoT. sakanonm-

deblo Semoqmedebis ritmi verasdros daeweva organulad cvalebadi cxovrebis ritms.

aseT situaciaSi aRaraferi gvrCeba, garda imisa, rom gafarTovdes mosamarTlis roli

da vaRiaroT misi is roli, romelic  mas ekuTvnis, magram didxans mtkiced cdilobdnen

mis uaryofas da yovelgvari meTodebiT dafarvas.

samarTlis fsiqologiuri skolis mamamTavari lev petraJicki sruliad

originalurad xedavs sasamarTlo praqtikis adgils samarTlis sistemaSi. ucilobeli

faqtia, rom sasamarTlo praqtika zogjer adamianTa fsiqikaSi iZens normatiuli faqtis

mniSvnelobas, e.i. Cndeba samarTlebrivi gancdebi, mas miewereba samarTlebrivi

valdebulebebi da uflebebi, imaze miTiTebiT, rom aseTia sasamarTlo praqtika, rom

winaT sasamarTloebi `yovelTvis~ ase wyvetdnen Sesabamis sakiTxebs, an asea

gansazRvruli mTeli rigi sakiTxebisa umaRlesi sasamarTlos mier. amgvarad, Cndeba

pozitiuri samarTlis gansakuTrebuli saxeoba, da is SesaZlebelia vipovoT ara

sasamarTlo gadawyvetilebebSi, aramed maT fsiqikaSi, romlebic am gadawyvetilebebiT,

rogorc normatiuli faqtebiT, ganicdian imperatiul-atributul azrebs, e.i. iq, sadac

samarTlis dRevandeli mecniereba samarTals ar eZebs (petraJicki, samarTlisa da

saxelmwifos Teoria zneobis TeoriasTan mimarTebiT, 1910, tomi II, 334).

32. rusma mecnierma muromcevma da germanelma bulovma jer kidev 1880 wels  yvela

sasamarTlo gadawyvetilebis kanonTa Sesabamisobis Sesaxeb azrs wminda wylis fiqcia

uwodes, saidanac daiwyo kanonis, rogorc samarTlis ZiriTadi wyaros, doqtrinis

krizisi. mosamarTle axdens samarTlis formulirebas da gamoyenebas, romelic ar

aris gamoxatuli kanonSi, magram arsebobs am sazogadoebaSi da am SemTxvevaSi misi

gadawyvetilebis siswore sruliadac ar niSnavs gadawyvetilebis Sesabamisobas

kanonTan.
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 samarTlebrivi wesrigi araferia moazrovne, Semfasebeli, msurveli mosamarTlis

gareSe _ ambobs ramfi. am doqtrinam Caanacvla meore doqtrina _ mosamarTlis pasiuri

rolis Sesaxeb, romelic xatovnad gamoxata bekonma: ,,Optima Lex qude minimum  judici
relinquit; Optimus judex, qui minimum sibi~  _ ̀ saukeTeso kanonia is, romelic rac SeiZleba

nakleb wils utovebs mosamarTles, saukeTeso mosamarTlea is, romelic rac SeiZleba

nakleb wils itovebs Tavad~.

samarTali da kanoni ar aris tolfasovani cnebebi, arasworia, samarTali warmovid-

ginoT abstraqtuli kanonis saxiT, romelic yvela SemTxvevisaTvis uSvebs maTema-

tikurad zust gadawyvetas, da romelic SesaZloa, winaswar gaviTvaliswinoT. samarTali

aris samarTlianobis konkretuli cocxali stiqia, rogorc es gagebuli da ganxor-

cielebulia xalxis mier mocemul droSi. samarTali uSualod dakavSirebulia

konkretul yofasTan da zneobasTan, amitom mosamarTlis gadawyvetileba unda iyos

Tavisi drois zneobriobisa da samarTlebrivi Segnebis pirdapiri gamoxatuleba.

 33. Tu a-m b-sagan aiRo sesxi erTi wliT, nuTu sasamarTlosaTvis aucilebelia

samoqalaqo kodeqsis Sesabamis muxlebze miTiTeba imisaTvis, rom droze gadauxdelo-

bisas gamoitanos gadawyvetileba a-s mier b-s sasargeblod valis gadaxdevinebis

Sesaxeb. aseTi norma romc ar iyos kanonSi, gadawyvetileba aseTi saxiT mainc Sedgeba

da rogorc ar unda ecados mosamarTle,  nebismieri argumentaciisas iZulebuli

iqneba, aRiaros a-s da b-s Soris  samarTalurTierTobis arseboba, am ukanasknelis

sasargeblod. igi amisaTvis miuTiTebs Tu ara konkretul samoqalaqosamarTlebriv

normas arsebiTi gadawyvetisaTvis, sul erTia.

  reinahma Camoayaliba specialuri Teoria samarTlebrivi WeSmaritebebis sicxa-

disa da siaSkaravis Sesaxeb, rac warmoadgens samoqalaqo samarTlis safuZvlebs _ e.i

ganvaviTaroT sistema  samarTlebriv WeSmaritebaTa sicxadis Sesaxeb ama Tu im

pozitiuri normisagan damoukideblad (Reinach, Die apriorische Grundlagen des
bürgerlichen Rechts, Berlin, 1914, 254).

34. krabes ganmartebiT, pozitiuri wesebis Sinaarsi aSkaravdeba mxolod maTi

gamoyenebis procesSi. yoveli kanoni ixsneba ganmartebisa da axsnis meSveobiT,

romelic SeiZleba gamomdinareobdes sruliad sxvadasxva safuZvlidan. xSirad,

miuxedavad kanonis werilobiTi teqstis arsebobisa, mxareebs iseve naklebad aqvT

garkveuli obieqturi samarTali, iseve rogorc saerTo arawerilobiTi normis

SemTxvevaSi (Krabbe, Die moderne Staatsidee, Hague, 1923, 43).

krabes dasabuTeba, rom samarTlebrivi normebis Sinaarsi gamomJRavnebas iwyebs

mxolod maTi gamoyenebis procesSi, sadavoa. amgvari gageba arasworia da mTlianad

uaryofs samarTlis gansazRvrulobisa da winaswar dadgenilobis principebs, rac

TavisTavad Zalian mniSvnelovania. is mxedvelobidan uSvebs im garemoebas, rom iuridiuli

subieqtebi winaswar unda iTvaliswinebdnen samarTlebrivi normis moTxovnebs, sakuTar

uflebebsa da pasuxismgeblobis safuZvlebs. mag. kontraqtis dadebisas mxareebi winaswar

aanalizeben sakuTar poziciebs. zogierTi samarTalurTierToba SesaZlebelia,

saerTodac ar moxvdes sasamarTloSi, ise amoiwuros. samosamarTlo samarTlis

perspeqtivebi sruliadac ar moaswavebs samarTlebrivi normebis winaswargansazRvru-

lobisa da maTi simtkicis moSlas, piriqiT, kanonis zogadi normebis konkretizaciiTa da

SevsebiT  precedentuli samarTali kidev ufro aZlierebs am elementebs.

35. amgvarad, samarTlis cnebis ornaxevaraTaswlovani istoriis manZilze Camoyalibe-

bulia iuridiuli pozitivizmis mravali nairsaxeoba. aq SeiZleba SevajamoT am cnebis
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mxolod mTavari elementebi. pozitivisturi samarTlis yvela Teoriis saerTo Teza

ambobs, rom ar arsebobs aucilebeli urTierTkavSiri samarTalsa da morals Soris. aq

`samarTals~ moiazreben pozitiur samarTlad da moralSi gulisxmoben imas, rac

tradiciulad ̀ bunebiT samarTlad~, ̀ goniT samarTlad~, anda ̀ samarTlianobad~ iwodeba.

aqedan gamomdinare, pozitivisturi Teza Semdegnairad SeiZleba Camoyalibdes, rom

nebismieri Sinaarsi, iseTic ki, romelic aSkarad ewinaaRmdegeba samarTlianobis

fundamentur principebs, SeiZleba iyos samarTali. am Tezas Seesabameba postulati, rom,

enobriv-cnebiTi sizustidan gamomdinare, unda moxdes mkacri gamijvna `samarTals,

rogoric is aris~ da ̀ samarTals, rogoric is unda iyos~ Soris. samarTlis pozitivisturi

cneba Semoifargleba `samarTliT, rogoric is aris~, e.i. moqmedi samarTliT, normis

anda normaTa erTobliobis materialuri siswore ki, rogorc definiciis elementi, mas

frCxilebs gareT gaaqvs. amgvarad, pozitivisturi Teoriebi samarTlis cnebis

definiciisaTvis iyenebs or mTavar elements: uwinaresad avtoritarul kanonurobas da

normis Tu normaTa sistemis socialur efeqtianobas.

samarTlis pozitivisturi cnebis winaaRmdeg debatebSi umTavresad gamoiyeneba

usamarTlobis argumenti, romlis mixedviT arsebobs normebi da normaTa sistemebi,

romlebic imdenad usamarTloa, rom unda uariyos maTi samarTlebrivi namdviloba da

samarTlebrivi xasiaTi. samarTlis filosofiis istoriidan es argumenti mravali

variaciiTaa cnobili, rogorc, magaliTad, tiraniisa da lex corupta-s argumenti.

Tanamedrove aqtualurobas igi umadlis uaxlesi periodis totalitarul diqtatu-

rebSi, gansakuTrebiT ki ̀ mesame raixSi~ momxdar samarTlis gaukuRmarTebebs. Sesabamisad

amisa, mas SeiZleba ewodos gaukuRmarTebis anda totalitarizmis argumenti.

gustav radbruxis formulis Tanaxmad, konfliqti pozitiur samarTalsa da

samarTlianobas Soris imgvarad wydeba, rom pozitiur samarTals, gansakuTrebiT

saxelmwifo kanons, maSinac ki upiratesoba aqvs, roca misi Sinaarsi usamarTloa, `Tuki

kanonis dapirispirebam samarTlianobasTan ar miaRwia iseT autanel zRvars, rom kanoni,

rogorc `usamarTlo samarTali~ samarTlianobas uaryofs~ (Radbruch, Rechtsphilo-
sophie, Heidelberg, 1973, 339-350). samarTlianobis kriteriumebs radbruxi iRebs adamianisa

da moqalaqis uflebaTa tradiciebidan, uwinaresad Tanasworobis principidan.

kriles mixedviT, aucilebeli urTierTkavSiri samarTlebriv valdebulebasa da

moralur valdebulebas Soris imgvaria, rom pozitiuri samarTlis ganxorcieleba

aucilebelia, Tuki samarTali zogadad da umTavresad zneobriobas uwevs angariSs

(Kriele, Recht und praktische Vernunft, 1979, Kap. 5).

36. germaniis federalurma umaRlesma sasamarTlom da federalurma konstitu-

ciurma sasamarTlom radbruxiseuli formula mraval principul gadawyvetilebaSi

gamoiyenes, mag., federaluri sasamarTlos 1968 wlis gadawyvetileba moqalaqeobis

Sesaxeb. masSi laparaki iyo samarTlis namdvilobaze, kerZod ki 1941 wlis 25 noembris

moqalaqeobis kanonis Sesaxeb me-11 dadgenilebis samarTlebriv xasiaTze, romliTac

emigrirebul ebraelebs, rasobrivi safuZvlebidan gamomdinare, germaniis moqalaqeoba

CamoerTvaT. am gadawyvetilebis samotivacio nawilis 1-3 Tezisi aseTia:

1) nacionalur-socialisturi `samarTlis~ normebs SeiZleba samarTlis namdvi-

lobaze uari eTqvaT, Tuki isini samarTlianobis fundamentur principebs ise aSkarad

ewinaaRmdegebian, rom mosamarTle, romelsac isini unda gamoeyenebina, anda maTi

samarTlebrivi Sedegis cnoba surda, maT samarTlis nacvlad usamarTlobad

miiCnevs;
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2) meTerTmete dadgenilebaSi samarTlianobisadmi dapirispirebam iseT autanel

zRvars miaRwia, rom Tavidanve baTilad unda yofiliyo miCneuli;

3) erTxel dakanonebuli usamarTloba, romelic samarTlis fuZemdeblur prin-

cipebs aSkarad xelyofs, ar iqceva samarTlad imis gamo, rom igi gamoyenebul anda

dacul iqna.

37. samarTlis cnebis Tanamedrove mkvlevari ralf draieri miiCnevs: am cnebis

kvlevisas me gamovdivar im Tezidan, rom samarTlis dogmatika aris upiratesad mosa-

marTleebze orientirebuli disciplina da samarTlis Teoriam, Sesabamisad amisa, unda

gamoimuSavos upiratesad mosamarTleebze orientirebuli samarTlis cneba (es postu-

lati, rogorc zemoT, krabes SemTxvevaSi, SeniSvnasa da Sesworebas imsaxurebs – g.g.).

yvela mosamarTles met-naklebi sicxadiT aqvs samarTlis cneba warmodgenili.

samarTlis Teoriis amocanaa, igi Seimecnos da gamoikvlios. samarTali mosamarTlisaTvis

aris normaTa erToblioba, romelTa mixedviTac igi kazusebs wyvets, samarTlis cneba

aris ara empiriuli, aramed normatiuli. igi gansazRvravs kriteriumebs, romelTa

mixedviTac mosamarTle axdens normis identifikacias, normis, romelic im samarTlis

sistemaSi, romelsac mosamarTle emorCileba, samarTlebrivad moqmedebs da, amgvarad,

samarTlebrivad savaldebuloa. marTalia, mosamarTle ar icnobs gansxvavebas ̀ samarTals,

rogoric is aris~, da `samarTals, rogoric is unda iyos~ Soris. anu mosamarTliseuli

samarTlis cneba aris moqmedi samarTlis cneba, igi samarTlebriv namdvilobaSi devs

mosamarTleTaTvis, iseve rogorc yvela iuristisaTvis saerTod. rogorc kelzeni ambobs:

`normis specifikuri arseboba~, `arsebuli samarTali~, `pozitiuri samarTali~ da

`samarTlebrivad namdvili samarTali~ iuridiuli TvalsazrisiT sinonimebia.

pozitivisturi strategiis mixedviT, mosamarTle pozitiuri samarTlis gaurkvevel

situaciebSi moraluri TviTSefasebisaTvis uflebamosilia; principebis strategiis

mixedviT, am sferoSic ki, yovel SemTxvevaSi ufro farTod, samarTlebrivad, kerZod,

samarTlebrivad moqmedi principebiT aris SeboWili. sakiTxavia, ra unda ewodos im

Rirebulebebsa da miznebs, romelTa mimarTac arian mosamarTleebi orientirebuli –

morali Tu samarTali. principebis Teoria asabuTebs, rom da rogor SeiZleba umZimes

SemTxvevebSic ki samarTlebrivi dasabuTeba.

mas upirispirdeba `RirebulebiTi wesrigis Teoria~, romelic iTxovs mzard sferos

samosamarTlo TviTSefasebisaTvis da masTan samarTlebrivi struqturebis misadagebas.

mTavari argumenti, romelic `RirebulebiTi wesrigis~ Teoriis winaaRmdeg moixmoba,

ambobs, rom am TeoriasTan dakavSirebuli samarTlis moqniloba mogvitans samarTlebrivi

saxelmwifos principisa da saxelmwifoebrivi damoukideblobis CamorTmevas da

sasamarTloebisaTvis gadaWarbebuli uflebamosilebebis gadaadgilebas xelisuflebaTa

danawilebis sistemaSi.

saboloo jamSi, draieri cdilobs oqros Sualedis moZiebas da samarTlis cnebas

agebs avtoritaruli kanonurobis, socialuri efeqtianobisa da eTikurobis

elementebis erT sistemaSi gaerTianebiT.

samarTali aris erToblioba im normebisa, romlebic miekuTvnebian saxelmwifo-

ebrivad organizebul an saxelmwifoTaSoris normaTa sistemas, ramdenadac igi

mTlianad da srulad socialurad efeqturia da warmoaCens eTikuri gamarTlebis an

gamarTlebaunarianobis minimums, da aseve erToblioba im normebisa, romlebic am

sistemis wyobilebis Sesabamisad arian dadgenilni, rameTu isini, TavisTavad aRebulni,
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socialuri efeqturobis minimums da am efeqturobis Sansebs, eTikuri gamarTlebis

an/da gamarTlebaunarianobis minimums warmoaCenen (raineri, samarTlis cneba,

samarTali, 1995, 1-2).

38. draieris cnebis elementebs ufro mkafiod saerTo samarTali Seicavs.

socialuri efeqturobis, Secvlili garemoebebisadmi misi misadagebis, samarTlis

normebis moralisa da samarTlianobis prizmaSi gatarebis resursiT inglisuri

samarTali aRemateba kontinenturi samarTlis sistemas. inglisur sistemaSi

samarTlis kanonurobisa da winaswargansazRvrulobis problemis kompensireba xdeba

kanonis magier sxva faqtorebiT. konkretuli precedentebi simtkiciTa da Tundac

TavianTi moqmedebis periodebiT ar Camouvardebian kanonebs. Sesabamisad, dReisaTvis

mimdinareobs am ori ZiriTadi samarTlebrivi sistemis warmatebuli elementebis

Serwymis procesi.

mosamarTlis rolisa da kanonTa ganmartebis sakiTxi, iseve rogorc samarTlebrivi

politikis umravlesi sakiTxi, ar uSvebs erT saerTo da saboloo gadawyvetas yvela

droisa da yvela xalxisaTvis. sakiTxis gadawyveta yovelTvis damokidebulia

garemoebaTa konkretul pirobebze. mosamarTlis met-naklebad aqtiuri mdgomareoba

moiTxovs garkveuli pirobebis arsebobas, kerZod, mosamarTleTa specialur

momzadebas, rac ganapirobebs erTgvarovan midgomas praqtikaSi arsebul proble-

mebTan maT gadasawyvetad, samarTlebrivi tradiciebis damkvidrebasa da qveyanaSi

samarTlebrivi kulturis maRal dones, saboloo jamSi ki es iwvevs saerTo

marTlSegnebis daaxloebas mosamarTlis marTlSegnebis donesTan.

samarTlis istorikosTa dakvirvebiT, iq, sadac es pirobebi ar aris saxeze, kanonis

pretenzia samarTalSemoqmedebis monopoliiT poulobs xelsayrel pirobebs.

marTalia, kanons aqac ver gamosdis, daikavos samarTlis erTaderTi wyaros pozicia,

magram mosamarTlis roli am SemTxvevebSi mniSvnelovnad mokrZalebulia da kanoni

ivseba ufro metad administraciis brZanebulebebiTa da CveulebebiT, vidre

mosamarTlis samarTalSemoqmedebiTi saqmianobiT. magram am SemTxvevebSic ki, saerTo

TvalsazrisiT, arasodes iqneba SesaZlebeli, rom mosamarTle gadavaqcioT yovelgvar

samarTalSemoqmedebiT rols moklebul, kanonmdeblis pasiur iaraRad.

perspeqtiva




