
Copyright © 2013 haCkney publiCations (haCkneypubliCations.Com)

March-April 2013 l Volume 4, Issue 1

Route To: ____/____/____/____

This issue
Federal Judge, once again, 
thwarts Football player’s  
Claim against titans 1

Who’s going to pay the bills?  
the insurance side of the  
nFl’s Concussion litigation 1

ab 1309 tries to ko California 
pro-athlete Workers’ Comp 3

smoke brakes: Why College  
and pro athletes in Colorado 
and Washington should think  
before smoking marijuana 5

arizona atty. gen. Demands 
Captioning at nFl stadium 6

Crosner to lead sports 
insurance Coverage practice 7

groundhog Day for the  
united Football league 7

nFl asks about sexual 
orientation – is it 
Discrimination? 8

report Clears Chargers  
medical staff 10

kosher sports strikes out  
again in battle with Citi Field 11

idaho Court allows Fan  
hit by ball to sue stadium, 
 team 16

Will redskins Franchise  
have to retire name? 16

A federal judge from the Middle District 
of Tennessee has dismissed the argu-

ment of a former player, who sought inter-
vention from the court, after an arbitration 
ruling, on whether Tennessee Football, Inc., 
i.e. the Tennessee Titans, “committed the 
torts of outrageous conduct and negligent 
and/or intentional infliction of physical 
and emotional injury, and performed its 
contractual obligations to (him) in bad faith 
by withholding certain medical information 
regarding (his) knee.”

The court, which in 2010 had referred 
the same argument to the arbitration process 
as spelled out by the Collective Bargaining 
Agreement(CBA) between the National 
Football League and its players, found in 
the latest instance that the arbitrator acted 

appropriately when it found that the plain-
tiff “raised the issue of violation of Article 
XLIV of the CBA for the first time in his 
post-hearing brief,” meaning “that issue was 
beyond the scope of the grievance.”

In the events leading up to the lawsuit, 
plaintiff David L. Givens alleged that he 
signed a five-year contract with the defendant 
on ora bout March 14, 2006. The plaintiff 
further alleged that “at or about the time 
the contract was being negotiated,” he un-
derwent a complete physical examination 
to determine his fitness to engage in profes-
sional football and to determine his capacity 
to fulfill the terms of the proposed contract.

The physical examination, according to 
the plaintiff, was performed by an orthopedic 

Federal Judge, Once Again, Thwarts 
Football Player’s Claim Against Titans

By Scott A. Andresen1

While most of the public’s attention 
is on the 4,127 named player-

plaintiffs in the National Football League’s 
214 concussion-related lawsuits (as of 
February 22, 2013)2, a less-publicized East 
Coast-West Coast battle the likes of which 
have not been seen since Biggie Smalls and 
Tupac Shakur is currently playing itself out 
in the state courts of New York and Cali-

1 Research assistance provided by Stephanie 
Horner, Marquette University Law School

2 Source: NFLConcussionLitigation.com 

Who’s Going to Pay the Bills?  

The Insurance Side of the NFL’s 
Concussion Litigation

fornia. The battle is over who is going to 
pay the NFL’s3 costs for litigation expenses 
and any damages incurred in connection 
with the NFL’s aforementioned concussion 
litigations.

The NFL’s Multidistrict 
Concussion Litigation: 
What’s at Stake?

On January 31, 2012, the United States 

3 For purposes of this article, “NFL” shall in-
clude the National Football League and NFL 
Properties
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surgeon, who was acting as an independent 
contractor and who did not undertake to 
treat or advise the plaintiff, but rather to 
report his findings to Tennessee Football, 
Inc. Givens further alleged that team officials 
were notified by the physician on March 13, 
2006 that he had”a large defect on the medial 
femoral condyle” of his left knee and”may 
need surgery at some point.”

The plaintiff alleged that no one from 
the Titans notified him of the physician’s 
findings. “Consequently,” according to the 
complaint,“he continued to play football 
until he was injured in a game on November 
12,2006. Plaintiff alleges that an x-ray of his 
knee revealed that the‘previously-known le-
sion and defect in his knee had crumbled.’”

His career over, the plaintiff alleged that he 
“learned of the results of the earlier physical 
examination when the defendant provided 
his medical records to him in February of 
2009 during an arbitration to recover future 
payments from the defendant, pursuant to 
(the CBA).”

Givens alleged that Tennessee Football, 
Inc. committed the torts of outrageous 
conduct and negligent and/or intentional 
infliction of physical and emotional injury, 
and performed its contractual obligations in 
bad faith, by withholding certain medical 
information regarding his knee.

After Tennessee Football, Inc. moved for 
summary judgment, the court considered 
whether a CBA can preempt the plaintiff ’s 
state law claims. It found that “all the plain-
tiff ’s claims are preempted under Section 301 
because they are not sufficiently independent 
of the terms of the CBA. The Supreme Court 
has held that because preempted claims must 
first be presented through the arbitration 
procedure established in a collective bar-
gaining agreement, those claims should be 
dismissed.” Sports Litigation Alert,Volume 
7, Issue 7, April 23, 2010

In the most recent action, the plaintiff 
alleged that he sought a ruling by the arbi-

trator “as to whether a violation of Article 
XLIV,Section of the CBA can be adjudicated 
in arbitration and whether or not there is 
an adequate remedy under the agreement.”

Because the arbitrator did not rule on 
this, the plaintiff argued that he “has not 
been able to resolve this matter through 
the arbitration process and is entitled to 
move to the next step, this litigation.”

The court dispatched that argument in 
the instant opinion:

“The plaintiff chose not to present the 
matters at issue herein and in his prior lawsuit 
to the arbitrator. The arbitrator did not find 
that these issues were beyond the scope of the 
CBA; rather, the arbitrator found that these 
issues were beyond the scope of plaintiff ’s 
grievance. Thus,the arbitrator’s failure to 
provide the plaintiff with a ruling on these 
particular issues was caused by the plaintiff ’s 
failure to raise them in his grievance. The 
plaintiff could have raised the notice issue 
and the corresponding state law tort claims 
and he did not. The remedy of arbitration 
was not unavailable to him, as the plaintiff 
claims. He did not take advantage of it. 
Therefore, the plaintiff ’s argument that he 
was unable to obtain any relief under the 
CBA is not persuasive.

“As this Court found before, any duty 
the Defendant had to advise Plaintiff of 
the results of his medical examination was 
either created by the CBA or is inextricably 
intertwined with the CBA.” l

David L. Givens v. Tennessee 
Football, INC.; M.D. Tenn.; NO.3-12-
0672, 2012 U.S. Dist. LEXIS 174497; 
12/10/12

Attorneys of Record: (for plaintiff) 
Daniel D. Warlick, Nashville, TN. (for 
defendant) Mark W. Peters, Robert 
Earl Boston, LEAD ATTORNEYS, 
Waller, Lansden, Dortch & Davis, 
LLP (Nashville), Nashville, TN.
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See ab 1309 on Page 4

By Eric Farber1

On February 22, 2013 Henry Perea 
(D-Fresno), the head of the Insur-

ance Committee in the California State 
Legislature introduced Bill AB 1309. AB 
1309 attempts to ‘reform’ California work-
ers’ compensation laws for pro-athletes. In 
short, the bill, if it passes will effectively 
end the longstanding workers’ compensa-
tion benefits California has offered to most 
pro-athletes.

Current Workers’ Compensation laws 
in California have several unique elements 
that have made it attractive for Pro-Athletes, 
even if they never played for California 
teams, to file cases in the state. First, if a 
worker suffered injury in the state, Califor-
nia recognizes them as temporary workers. 
California law does not recognize contracts 
clauses that restrict California Workers’ 
Compensation benefits2. Players who came 
to California for practice or games and 
suffered injury that to a medical degree of 
certainty contributed to their injuries can 
invoke Workers’ Compensation jurisdiction 
regardless of their contract. California also 
recognizes the concept of the Cumulative 
Trauma. Rather than seek benefits for a 
specific injury, such as a concussion or a 
sprained knee, a worker can seek dam-
ages for the long term effects of multiple 
concussions or the deterioration of their 
joints from their career as a professional 
athlete. Finally, California has a pliable 
Statute of Limitations. Workers have one 
year from the time they discover they have 
a compensable industrial injury to file their 
claim or one year from the date of their last 
treatment for an industrial injury. Players 
can also use this date as the date of injury 
rather than their last day of work which 
can often result in higher benefits.

AB 1309 would amend the definitions 
in Sections 3600.5 & 5412 of the Labor 
Code to restrict and severely diminish 

claims from Professional Athletes in Cali-
fornia. In essence, the amendments would 
effectively end professional athlete workers’ 
compensation in California for the majority 
of players across the country. For profes-
sional athletes, the bill changes temporary 
employees in California to those who worked 
at least 90 days in the state during their 
final 365 days for a particular team. The 
bill also creates exclusive jurisdiction in 
the employers’ home state if the employer 
has workers’ compensation insurance in 
that state similar to California — however 
doesn’t specify how similar. The bill would 
change the date of injury for athletes to the 
last day of work as a professional athlete and 
amends the statute of limitations to end 
a year after diagnosis rather than when a 
professional athlete learns their injury was 
caused by their play in the league and it is 
compensable. Further the bill reduces cumu-
lative trauma claims for professional athletes 
by attempting to shift the responsibility 
to employers after they played — often to 
employers who have no connection to the 
State. Importantly, AB 1309 makes itself 
retroactive to all cases currently filed — af-
fecting thousands of cases.

If AB 1309 passes it would have a sig-
nificant effect on the health care for retired 
professional athletes. The physical demands 
of professional sports cause significant and 
serious injuries to players. The repetitive 
motion injuries and constant hits to the 
bodies cause long term consequences that 
are often unknown for many years. Many 
of our clients have had twenty or more 
surgeries. Most have trouble walking, sleep-
ing and many need hip, knee and shoulder 
replacements in their early forties. They 
often live in some level of constant pain. 
In the hundreds of athletes I have worked 
with over a nineteen year career as a sports 
attorney I have only encountered one pro-
athlete that did not say they live in almost 
constant pain to some part of their body. 

Many can no longer work in regular jobs 
because of the various physical ailments.

Worse than the orthopedic injuries are the 
long term effects of repetitive Mild Traumatic 
Brain Injury (TBI). The science is beginning 
to reveal what has been known for many years 
in the sports community—the impact of al-
most every play in football, soccer and hockey 
and other contact sports causes diseases like 
Chronic Traumatic Encephalopathy (CTE)
and Amyotrophic Lateral Sclerosis (ALS), 
commonly known as Lou Gehrig Disease. 
Research shows the rate of occurrence CTE 
and ALS among football and soccer players is 
far above the average. Stories of players with 
early onset dementia, ALS and other serious 
neurological and cognitive problems are now 
reported on a regular basis in our national 
news. Because most neurological and brain 
diseases don’t appear for many years after the 
incidents that cause them the amendments 
regarding the statute of limitations will have 
chilling effect on all players regardless of 
where they played.

Players who have severe injuries have few 
places to turn. The benefits offered by the 
leagues is not enough to cover the types of 
medical conditions they are battling and 
without California Workers’ Compensa-
tion many are forced to turn to state and 
federal assistance — such as Social Security 
disability. Currently the law puts the cost 
of these medical benefits on the employers 
because the workers compensation system 
not only awards payment for injuries but can 
also force teams and their insurers to cover 
medical expenses for life. Team owners and 
the leagues are now taking the prospect of 
paying out these players very seriously and 
have taken the fight away from the judges 
and moved it to the legislature.

The Bill supporters believe that Cali-
fornia is unfairly burdened by the mass of 
athlete claims, stating over 4500 claims 

Ab 1309 Tries to kO California Pro-Athlete Workers’ Comp
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have been filed over the past 30 years 
resulting in approximately $750,000,000 
in payouts3. However, the state of Cali-
fornia is only paying these claims if an 
insurance company covering the team 
has gone bankrupt, leaving the California 
Insurance Guarantee Association (CIGA) 
with the tab.

California Workers’ Compensation 
claims are often the last place retired pro-
fessional athletes can turn for help with 
medical bills and compensation because 
of their playing days. The bill effectively 
shifts the burden of health care from the 
teams and their insurance companies to 
state and federal programs. Opponents 
of the bill believe that the pressures of 
the professional sports teams and leagues 
attempt to unfairly single out and deny 
professional athletes the same benefits as 
any other type of worker in California. 

Workers’ Compensation is an employer 
funded system. The teams are responsible 
for maintaining insurance and California 
rightly protects it’s workers — including 
temporary ones. Teams regularly and 
consistently do business in California and 
should be subject to the same laws any 
other employer in the state is required to 
adhere to. Players are subject to California 
law and pay taxes for every game they play 
in California.

Opponents argue the Bill would deny 
professional athletes their due process in 
California that other taxpayers are entitled 
to. Further, it exonerates teams from their 
basic duty to take care of their workers. The 
proposed law not only creates an unfair 
situation for players around the country 
but would also create bad situations for 
long time California players. California 
employees who play their entire careers in 

California and then spend their last year 
in another state would be forbidden from 
filing claims. If the new bill were to pass, 
California athletes such as Joe Montana, 
Steve Young and Ronnie Lott would not 
be able to file California claims. l

1. Eric Farber is the Managing Attorney of Farber 
& Company. He has been representing athletes 
and entertainers in litigation for over 19 years. 
Farber & Company is a proud supporter of the 
Gridiron Greats Assistance Fund and the Kevin 
Turner Foundation. Mr. Turner is a retired pro 
football player who was diagnosed with ALS 
in 2010. KevinTurnerFoundation.org.

2. Although the case law regarding Contract 
Clauses is a also changing. On January 15, 
2013, in McKinley v. Arizona Cardinals, the 
WCAB, in an en banc decision, ruled that 
a forum selection clause in a professional 
athlete contract will be upheld unless there is 
a significant reason not to enforce. McKinley 
is currently on appeal.

3. Hitzlik, Mike , “Pro Sports Leagues Aim to 
Put Workers’ Comp Out of Play” Los Angeles 
Times, March 1, 2013
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See Smoke Brakes on Page 16

By Eric M. Sable, Esq.

Back in November 2012, in an unprece-
dented move, voters in both Colorado 

and Washington approved state initiatives 
legalizing the possession and recreational 
use of marijuana. While this legislation has 
the potential to impact professional and 
student athletes across those states, players 
located in Colorado and Washington are 
not free to spark up just yet. This issue has 
immense implications on future substance 
abuse testing in the sports domain.

Reefer Referendums
The laws passed in Colorado and Wash-
ington permit adults over 21 years old to 
possess up to an ounce of marijuana for 
personal use. However, the exact contours 
of the regulations are not yet clear. Each 
respective state’s Liquor Control Board is 
given one year to establish rules for state-
licensed stores to sell marijuana, and also 
to promulgate impairment levels for the 
application of state DUI laws. Colorado 
and Washington state officials plan to an-
nounce the regulations and begin issuing 
licenses to marijuana producers by August.

Despite these measures, there are 
significant obstacles standing in the way. 
The possession and use of marijuana 
remains a violation of federal law under 
the Controlled Substances Act (“CSA”). 
There exists the likely possibility that the 
Department of Justice (“DOJ”) will sue 
both states in an effort to overturn the 
laws. And this type of case is ripe to make 
its way to the U.S. Supreme Court. For 
instance, a similar case – Gonzales v. Raich, 
545 U.S. 1 (2005) – involving a California 
state medicinal marijuana law was decided 
by the Court back in 2005, and held that 
Congress may prohibit the local cultivation 
and use of marijuana under its Commerce 
Clause powers.

Further, even if these laws are not over-
turned through the court system, this new 
marijuana legislation does little to change 
employers’ rights or affect zero tolerance 
policies in the workplace. For instance, 
Colorado’s marijuana law includes the fol-
lowing language: “Nothing in this Section is 
intended to require an employer to permit or 
to accommodate the use, consumption, posses-
sion, transfer, display, transportation, sale or 
growing of marijuana in the workplace or to 
affect the ability of employers to have policies 
restricting the use of marijuana by employees.”

Pot Policies
Both professional sports leagues and the 
NCAA prohibit the use of marijuana and 
implement serious penalties for those who 
continually abuse the drug.

In theory, the NCAA’s Division I 
drug testing policy carries more stringent 
discipline: a first-time offender must sit 
out an entire year and also loses one year 
of eligibility, while a second positive test 
results in the loss of an additional year of 
eligibility. Despite these rules, marijuana 
testing varies among individual universi-
ties, and positive tests result in different 
degrees of punishment depending on the 
specific school.

In the NFL, NBA, and MLB, a first 
offense results in placement in a substance 
abuse program. A second offense while 
participating in such a program carries a 
steep fine: NFL players lose three weeks 
of pay, NBA players are fined $25,000, 
and MLB players are fined up to $35,000. 
Continuing offenses can result in more 
fines, multi-game suspensions, and even 
year-long banishment from the league.

NFL: No Fun League
The impact of the new marijuana laws may 
come to the forefront in the NFL. Not only 
is there the possibility that the laws will set 

a standard for marijuana impairment – the 
amount of THC in the bloodstream – at a 
higher threshold than the league permits 
(15 nanograms per milliliter), but the NFL’s 
drug policy is also sufficiently vague and 
open to varying interpretations.

The NFL’s substance abuse policy states 
that the “The National Football League 
prohibits players from the illegal use, pos-
session, or distribution of drugs, including 
but not limited to … marijuana.” Broncos 
and Seahawks players testing positive for 
marijuana can argue that such use is not 
“illegal” since it is now permissible under 
state law. On the other hand, the NFL 
can respond by arguing that: (1) the use 
of marijuana remains impermissible under 
the federal CSA, and (2) the efficacy of 
the NFL’s substance abuse policy requires 
uniform application across all of the league’s 
member clubs.

While the outlook on marijuana use is 
becoming more progressive nowadays – as 
the use of the drug is more widespread – 
most NFL personnel evaluators still red-flag 
players with a history of repeated marijuana 
use. Many times the concern is not the 
use of the drug itself, but the potential for 
deeper underlying character issues. That 
is why positive drug tests during college 
or at the NFL Combine routinely result 
in the precipitous drop in a player’s draft 
stock. For example, the Patriots’ talented 
tight end Aaron Hernandez slipped to the 
fourth round in the 2010 NFL Draft after 
failing multiple drug tests during his college 
football career.

Forward Thinking
While the DOJ could always curtail the 
marijuana movement, as more states begin 
to follow Colorado and Washington’s lead in 
legalizing marijuana, the inherent conflict 

Smoke brakes: Why College and Pro Athletes in Colorado 
and Washington Should Think before Smoking Marijuana
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By Cadie Carroll

Arizona Attorney General Tom Horne 
has sued the Arizona Cardinals, 

demanding the team provide captions on 
all monitors at the University of Phoenix 
Stadium.

The suit was filed on behalf of Michael 
Ubowski, a profoundly deaf man who 
has been trying for years to convince the 
Cardinals to use open captioning.

In its complaint, the state claims that 
football “is a vital part of the social lives 
of Arizonans, fostering community bonds 
that strengthen their ties to the state and 
creating shared experiences that strengthen 
their ties to each other.”

The Cardinals used open captioning 
from 1988 to 2006 when they played 
in Arizona State’s Sun Devil Stadium in 
Tempe, something that Ubowski and other 
deaf fans appreciated.

“Ubowski made numerous attempts 
between October 2005 and 2007 to consult 
with Arizona Cardinals’ management and 
encourage them to voluntarily adopt effec-
tive auxiliary aids and services to provide 
deaf and hard of hearing patrons an expe-
rience like that enjoyed by other Arizona 
Cardinals fans,” Horne states in the suit.

In August 2007, Ubowski received an 
email from the Cardinals’ director of sta-
dium operations stating the team would not 
provide captioning on the Jumbotron as he 
had requested, but rather would “install 
three small, caption-enabled monitors in 
a disabled seating section with six reserved 
seats,” according to the complaint.

In 2010, the Cardinals stopped using 
monitors and began using wireless PDAs 
to transmit captions.

According to Horne, Ubowski and his 
father tried using the PDAs and found 
not only that they were “difficult to locate, 

obtain, and use,” but that there were “delays 
in the transmission of the captions and 
frequent device malfunctions.”

The complaint also highlighted another 
major problem the deaf and hard of hear-
ing community has with PDAs: handheld 
devices make it “impossible to communi-
cate in sign language, cheer, clap, eat, and 
drink,” and also take your attention away 
from the field and scoreboard.

More than five years after Ubowski first 
came to the Cardinals, the team began us-
ing open captioning but only on stadium 
ribbons and under video boards.

Horne says that captioning is still not 
available in main areas or on the main Jum-
botron, which is why he is taking action.

The University of Phoenix Stadium is 
owned and operated by the Arizona Sports 
and Tourism Authority. Stadium operations 
are managed by Global Spectrum. l

Arizona Atty. gen. demands Captioning at NFL Stadium
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See Groundhog on Page 9

Dickstein Shapiro LLP, a multiservice 
law firm with a nationally prominent 

insurance coverage practice, has named Los 
Angeles attorney Shaun Crosner the leader 
of the Insurance Coverage Group’s Sports 
Practice. Crosner counsels individuals and 
corporate policyholders, including sports 
and entertainment clients, in pre-litigation 
disputes with their insurers, and he has an 
active insurance coverage litigation and 
arbitration practice.

“Shaun has emerged as a go-to lawyer 
in the area of sports insurance, and we are 
thrilled to have him leading the Insur-
ance Coverage Group’s Sports Practice,” 
says Kirk Pasich, the Insurance Coverage 
Group’s Client Strategy Leader. “Shaun has 
a nuanced understanding of the unique 
risks that face teams, leagues and associa-
tions, universities, venues, media entities, 
athletes, and coaches. His deep knowledge 
of insurance law and his extensive experi-
ence handling complex insurance coverage 
matters are tremendous assets to the firm’s 
sports clients.”

The lawyers in the Insurance Coverage 
Group’s Sports Practice handle “the full 
range of insurance issues for the firm’s sports 
clients,” says Crosner. “Although the firm’s 
coverage lawyers are perhaps best known for 
our representation of policyholders in litiga-
tion against their insurers, we also provide a 
broad range of pre-litigation services for our 
clients. We routinely perform policy audits 
to ensure that our clients are purchasing 
insurance policies that meet their coverage 
needs, and in the event of a claim, we are 
available to guide our clients through the 
claims process and assist in pre-litigation 
negotiations with their insurers.”

Crosner has represented policyholders in 
a wide range of matters involving insurance 
coverage for advertising liabilities; athlete 
disability and health insurance claims; bodi-
ly injury and wrongful death lawsuits; busi-
ness interruption and extra expense losses; 
construction defect litigation; copyright 
infringement claims; defamation claims; 
disability benefits; employment-related 
discrimination and wage and hour lawsuits; 

entertainment industry and production 
liabilities; errors and omissions and profes-
sional malpractice; fires, floods, hurricanes, 
and other natural disaster losses; property 
damage claims; and rescission lawsuits. He 
has also represented commercial clients in 
lawsuits against insurance brokers and in 
connection with general business litigation 
and contract disputes.

A frequent speaker and author on in-
surance law and related topics, Crosner’s 
articles and columns have been featured 
in the Los Angeles Daily Journal, Business 
Insurance Magazine, the Sports Business 
Journal, Sports Business Daily, Profes-
sional Sports and the Law, the New York 
Law Journal, Mealey’s Litigation Reports, 
Insurance Law360, and Entertainment and 
Sports Lawyer, among others. He is also a 
primary author and editor of LexisNexis’s 
New Appleman Sports and Entertainment 
Law & Practice Guide, which is considered 
to be the definitive text on insurance issues 
relevant to the sports and entertainment 
industries. l

Crosner to Lead Sports Insurance Coverage Practice

By Scott A. Andresen

If the story of the United Football League 
is ever told on the big screen, it will only 

be appropriate for Bill Murray to reprise his 
portrayal of TV weatherman Phil Connors 
when playing the UFL’s William “Bill” 
Hambrecht. Hambrecht and the UFL are 
back in court again, and the facts alleged in 
the current litigation are a replay of what we 
have seen many times before.1 Most recently, 
78 former UFL players filed a five-count 
lawsuit styled Scott Albritton et al v. UFL 
Management, LLC et al in the District Court 
of Clark County Nevada on March 1, 2013 
against the United Football League and its 
Las Vegas and Omaha teams for breach of 

contract, breach of duty of good faith and 
fair dealing, unjust enrichment, intentional 
and/or negligent misrepresentation, and 
violation of Nevada’s compensation, wages 
and hours statute.

The plaintiffs allege that they all entered 
into employment agreements prior to the 
start of the 2012 UFL season which called 
for them to be paid, depending on the 
plaintiff, on a weekly or monthly basis. 
The plaintiffs, having not been paid their 
contractual wages, advised Hambrecht on 
or about October 14, 2012 that they would 
not play any further games unless or until 
their wages were paid. In response, Ham-
brecht entered into agreements personally 
guaranteeing the wages due and stating that 

the wages would be paid in full no later than 
October 31, 2012. Hambrecht also agreed 
to personally indemnify the plaintiffs for 
any damages, including attorneys fees and 
all other costs and expenses that may be 
incurred by the plaintiffs in the enforce-
ment of the personal guarantees, at that 
time. Three days later, fourth game of the 
2012 UFL season was played on October 
17, 2012.

Despite the personal guarantees made 
by Hambrecht only six days earlier, 
Hambrecht and the other UFL defen-
dants disbanded the UFL on October 
20, 2012. Thereafter began a stream of 
broken promises by Hambrecht to the 

groundhog day for the united Football League
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Reports of potential NFL players being 
asked such questions as “Do you like 

girls?” have surfaced and are being criti-
cized as apparent attempts to ascertain the 
individual player’s sexual orientation. These 
reports follow statements made by a few NFL 
players opining that homosexual teammates 
would not be welcome in the locker room. 
Fans often forget that the NFL Teams are 
employers and must comply with all federal 
and applicable state anti-discrimination laws.

The authorities that enforce the anti-
discrimination laws have taken notice. In 
fact, because of the reported questions, New 
York Attorney General Eric Schneiderman 
sent a formal letter to NFL commissioner 
Roger Goodell pointing out that at least 20 
of the League’s 32 teams are located in states 
that “prohibit discrimination in hiring and 
employment based on sexual orientation.” 
Moreover, under federal employment laws, 
while sexual orientation is not a protected 

category, discrimination or harassment in the 
workplace based on an individual’s failure 
to conform to stereotypical characteristics 
of masculinity or femininity is illegal. It’s an 
open question whether the assumption that 
a homosexual male is unable to perform in 
the NFL the same way as a non-homosexual 
male could be actionable conduct.

In response to media attention, the NFL 
stated on February 27, “It is league policy 
to neither consider nor inquire about sexual 
orientation in the hiring process. In addi-
tion, there are specific protections in our 
collective bargaining agreement with the 
players that prohibit discrimination against 
any player, including on the basis of sexual 
orientation.’’ The NFL also conducted an 
investigation regarding the complaints of 
improper questioning. According to NFL 
spokesman Greg Aiello, the review did 
not establish any “specific violations,” but 
the NFL “made it clear to our clubs what 

is acceptable when interviewing potential 
players and other job candidates.”

Questions regarding sexual orientation 
during the recruiting process could likely 
lead to a litigation wherein the player will 
allege he was not offered a contract because 
of his perceived sexual orientation. In order 
to proffer a defense, the team would have to 
identify the “legitimate, non-discriminatory” 
reason the player was not drafted. Since a 
number of factors play into the decision to 
draft a particular player, it could potentially be 
difficult for a team to show that sexual orienta-
tion was not considered. Regardless, the result 
could be a long, messy, and very expensive 
litigation that is entirely avoidable. Although 
their “office” looks a lot different from the 
average workplace, and the NFL Combine 
is not your average job interview, ultimately, 
NFL Teams are employers who must take care 

NFL Asks about Sexual Orientation – Is it discrimination?

See NFL ASKS on Page 9

http://www.hackneypublications.com/
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NFL Asks about Sexual Orientation 
Continued From Page 8

to avoid questions regarding any protected 
category, including homosexuality.

While the NFL’s statements regarding 
intolerance are encouraging, this is really the 
tip of the iceberg. In addition to protecting 
against discrimination in hiring, federal and 
applicable state employment laws also protect 
against harassment and retaliation in the 
workplace. So, the question remains, how 
will the NFL, its clubs, or any other profes-

sional league handle the situation if a current 
player openly declares his homosexuality? 
Like any other workplace, the team will 
have an obligation to protect its employees 
from harassment by coaches, teammates, 
and even third parties such as reporters and 
possibly fans. This is clearly an issue that will 
continue to be discussed in the media and 
potentially litigated in the future. l

4828-3245-9795, v. 1

groundhog day for the united Football League
Continued From Page 7

plaintiffs. When demand was made for 
payment at the original October 31st 
deadline, Hambrecht promised that 
some or all of the amounts due would 
be paid by November 9th. Following 
November 9th, when no payments were 
made, Hambrecht assured several of the 
plaintiffs that payment in full would be 

made by the end of November 2012. 
When no payment was made by the end 
of November, Hambrecht assured the 
plaintiffs that payments would be made 
by the end of December 2012. As of the 
filing of the lawsuit on March 1, 2013, 
no payments had been made.

The plaintiffs seek total economic 

and consequential damages in excess of 
$750,000, as well as punitive damages 
in excess of $750,000 for the defendants’ 
“fraudulent, malicious, and oppressive” 
acts that “were performed with the intent 
to inflict harm on plaintiffs.”

As of March 20, 2013, online records 
for the Court did not indicate that any of 
the defendants had been served. l

1 Prior to the initiation of the present lawsuit, 
a collection of UFL parties (i.e., the United 
Football League, UFL, UFL Management LLC, 
Bill Hambrecht, Paul Pelosi and Hambrecht 
1980 Revocable Trust) have had not less than 
28 separate actions initiated against them since 
May 2010— Most (if not all) of which arise 
out of failure to pay amounts contractually 
due.

Scott A. Andresen is the principal 
of Andresen & Associates. He can be 
reached at scott@andresenlawfirm.
com
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Members of the San Diego Chargers 
medical staff were cleared by an inde-

pendent panel of doctors who found no fault 
with how the staff handled a concussion suf-
fered by former Pro Bowl guard Kris Dielman.

Dielman, who retired last year, was 
knocked down in 2011 after allegedly suf-
fering a helmet-to-helmet collision during 
a game. He continued to play despite strug-
gling to keep his balance. After the game, he 
was diagnosed with a concussion. He suffered 
a grand mal seizure on the flight back to San 
Diego, effectively ending his career.

A joint committee of the NFL and NFL 
players union started an investigation last year. 
Their report found that two Chargers medical 
personnel – athletic trainer James Collins and 
Calvin Wong – witnessed the play in which 
Dielman got hurt. Further, the report suggested 
that Dielman told Collins that he was OK.

“Mr. Collins continued to check on him 
and insisted that Dr. Wong evaluate him 

after the game because of Mr. Dielman’s 
complaint of a headache,” according to the 
report. “Dr. Wong did so, and felt that it 
was clear that he had suffered a concussion.”

The report goes on to state that “in 
retrospect and after subsequently reviewing 
the video of the entire play in question, Mr. 
Collins, Dr. Wong and Dr. Chao thought 
it was clear that Mr. Dielman had suffered 
a significant head injury. However, while 
knowing this information on the field 
would have surely changed their sideline 
management during the game, they would 
not have changed the manner in which he 
was subsequently managed after the game 
nor on the plane ride back to San Diego.”

In summation, the panel found that 
“Mr. Dielman’s care from the moment his 
concussion was diagnosed was appropriate 
and consistent with the standard of care. The 
subsequent seizure, an extremely rare event, 
suffered by Mr. Dielman during the plane’s 

Report Clears Chargers Medical Staff descent into San Diego could not have been 
foreseen nor prevented.”

Earlier this year, NFLPA Head DeM-
aurice Smith publicly expressed concerns 
about Chao and the fact that he had been 
sued for malpractice in his private practice.

“Dr. Chao’s previous medical liability 
issues only increase our desire to engage in a 
thorough and comprehensive credentialing 
process to determine which physicians are 
providing care to our players and how they 
were selected by the teams.”

Even after the revelation in the recent 
report, Smith was still concerned, issuing 
the following statement: “The concerns we 
have about Dr. Chao remain. The fact is that 
despite having previous malpractice liability 
(awards) against him, neither the Chargers 
nor the NFL initiated an inquiry or provided 
any oversight of the doctor the team selected 
to provide care for our players.”

Smith added that in light of the matter, 
the NFLPA “will take every step to hold the 
NFL and its clubs accountable to provide 
the care they are mandated to provide.” l

http://www.hackneypublications.com/
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The Second U.S. Circuit Court of 
Appeals has affirmed a lower court’s 

finding that a contract between Queens 
Ballpark Company (QBC), LLC, which 
operates Citi Field (the baseball stadium 
of the New York Mets), was not required 
by contract to allow plaintiff Kosher 
Sports, Inc. (KSI), to sell its products 
at Friday and Saturday games.

While the contract explicitly set forth 
the plaintiff ’s rights to advertising space, 
tickets, and freedom from competition, 
the contract did not address the right to 
sell at any particular time or place. There-
fore, “the vendor had no right under the 
unambiguous terms of the agreement to 
sell its products at the park in question 
on Fridays and Saturdays.”

The claim centered on the allegation 
of KSI, a vendor of kosher food products, 

that QBC breached their contract and 
tortiously interfered with the contractual 
arrangement between KSI and Aramark 
Sports and Entertainment Services, LLC, 
QBC’s concessionaire.

More specifically, the plaintiff com-
plained, among other things, that the 
defendant had improperly prevented 
the plaintiff from distributing its kosher 
products at games occurring at Citi Field 
during the Jewish Sabbath, i.e., on Friday 
evenings and Saturdays.

The defendant countered that it was 
Aramark’s decision “to deny the plain-
tiff ’s request to operate on the Jewish 
Sabbath.”

Both sides moved for summary judg-
ment, leading to the instant opinion.

The lower court found that the con-
tract does not “give KSI the right to 

sell its products at all events during the 
ten-year term of the Agreement. The 
contract principally covers advertis-
ing, not product vending issues. KSI’s 
product-selling rights are the subject of 
a separate agreement between KSI and 
Aramark, which is not a party to this 
suit. The contract’s passing reference 
to product distribution rights, read in 
context, does not grant KSI any right 
against QBC to sell its products at the 
stadium; the language refers to QBC’s 
promise to prohibit Aramark from selling 
other brands of kosher products. And the 
fact that the contract grants KSI the right 
to advertise its products in one message 
on the scoreboard during each Mets 
regular season home game does not, as 
KSI argues, provide the right to sell its 

kosher Sports Strikes Out Again in battle with Citi Field

See Kosher Sports on Page 12
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kosher Sports Strikes Out Again in battle with Citi Field
Continued From Page 11

products at each and every Mets game.”
KSI appealed.
The appeals court agreed with the 

district court.
“The Agreement did not cover when 

or where KSI could sell its kosher food 
products,” the panel of judges held. 
“While it explicitly set forth KSI’s ‘rights’ 
to advertising space, tickets, and freedom 
from competition, the contract does not 
address the right to sell at any particular 
time or place. Therefore, KSI had no 
right under the unambiguous terms of 
the Agreement to sell its products at Citi 
Field on Fridays and Saturdays.

“In urging a contrary conclusion, 
KSI points out that the Agreement (1) 
provided ‘product distribution rights,’ 
(2) permitted KSI to advertise ‘during 
each Mets regular season home game,’ 

and (3) stated that Aramark would not 
be permitted to sell competing kosher 
foods ‘during events at the Ballpark as 
to which admission is made available to 
members of the general public.’ There-
fore, KSI argues, the only reasonable 
interpretation of the Agreement read 
as a whole is that KSI had the right to 
sell its products at every regular season 
home game. But the language of the 
Agreement does not suggest that the 
provisions relating to advertising and 
freedom from competition also apply 
to sales.

“The Agreement also fails to provide 
KSI with a right to place four carts 
at mutually approved locations. The 
fully executed Agreement does not even 
mention cart locations. KSI relies on 
a September 2007 email between of-

ficers of QBC and KSI, which listed as 

a benefit of the deal ‘four portable cart 

locations in mutually agreed upon areas.’ 

That unsigned email was not a binding 

contract. To the contrary, KSI’s CEO, 

Jonathan Katz, wrote in response to the 

email that the parties would need to 

specify exact cart locations ‘before they 

sign the deal.’ Katz’s own email thus 

acknowledged that the Agreement, not 

the September 2007 email, defined the 

terms of the contract.” l

Kosher Sports, INC. v. Queens 

Ballpark Company, LLC; 2d Cir. ; 

No. 12-2162-cv, 2013 U.S. App. 

LEXIS 4867; 3/12/13.
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Judicial Panel on Multidistrict Litigation 
centralized the 200+ concussion-related 
lawsuits against the NFL in the Eastern 
District of Pennsylvania. A Master Com-
plaint was filed in June 2012, with the NFL 
subsequently filing a motion to dismiss the 
action arguing that the plaintiffs’ claims are 
a labor dispute which should be resolved by 
interpreting the terms of applicable collec-
tive bargaining agreements. Oral arguments 
on the NFL’s motion to dismiss are set to 
take place on April 9, 2013. A win for the 
plaintiffs, and the NFL (and/or its insurers) 
could be staring at a potential eleven-figure 
damages verdict. A win for the NFL, and the 
plaintiffs’ chance for a massive payday es-
sentially disappears—leaving the NFL and 
its insurers to ‘only’ fight over the payment 
of tens of millions of dollars in legal bills.4

4 Additionally, an unfavorable outcome for the 
NFL in the multidistrict litigation could change 

West Coast Litigation
National Football League v. Fireman’s 
Fund Insurance Co., BC490342 (L.A. 
Super. Ct., filed Aug. 15, 2012)

On August 15, 2012, the NFL filed suit 
in the California Superior Court in Los 
Angeles against 325 of its general liability 
insurers who provided 185+ primary and 
excess liability policies from 1968 to 2012, 

the very nature of sports in America if colleges, 
high schools, junior leagues and otherwise are 
subjected to increased insurance premiums (or 
outright inability to obtain insurance cover-
age) by insurers who are forced to account for 
the increased risk of concussion/neurological 
lawsuits on behalf of those who play contact 
sports like football, hockey and lacrosse.

5 The Complaint interestingly states in ¶41 that 
“The NFL and NFL Properties have identified 
most, but not all, of the…insurance policies 
issued to one or both of them and in effect 
during the period of March 4, 1968 to August 
1, 2012.”

stating that the defendants “have failed or 
refused to discharge their obligations to 
defend the NFL and NFL Properties in the 
[concussion] lawsuits in accordance with 
their policy obligations and have thereby 
breached their duty to defend.” The suit, 
among other prayers for relief, seeks dam-
ages in excess of $5 million (against 12 of 
the insurers) for breach of their duty to 
defend the NFL against the concussion 
lawsuits, a declaration that one or more 
of the insurers are obligated to defend the 
NFL against the concussion lawsuits, and a 
declaration that one or more of the insurers 
are obligated to indemnify the NFL for all 
sums that they may become legally liable 
to pay as damages or in settlement of the 
concussion lawsuits.

The lawsuit was purportedly initiated 

The Insurance Side of the NFL’s Concussion Litigation
Continued From Page 1

See The Insurance on Page 14
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The Insurance Side of the NFL’s Concussion Litigation
Continued From Page 13

by the NFL in California because the NFL 
maintains three (formerly four) teams 
within the state; there have been eleven Su-
per Bowls, three Pro Bowls, and numerous 
playoff games within the state; most of the 
players who are plaintiffs in the concussion 
litigation played in NFL games in Califor-
nia; all of the parties were/are incorporated 
or qualified to transact business in Califor-
nia; and many of the policies in question 
were brokered in California or issued by 
companies headquartered in California. 
However, it is far more likely that the NFL 
found more urgency in initiating a lawsuit 
in Los Angeles before placing another 
football team there because of California’s 
“continuous trigger theory.”

Under the “continuous trigger theory,” 
an event is recognized as an insurable loss 
(or “occurrence”, in insurance parlance) 
along a continuum from when damage first 

appears until it terminates. The continuous 
damage is eligible for coverage under every 
policy in existence during the period that 
damage occurred, with each policy covering 
its share of damage that occurred during 
the time the policy was in effect. To that 
end, the NFL states in its complaint that 
“in a case alleging or involving injury oc-
curring over a period of time, each policy in 
effect during that period is ‘triggered’ and 
separately requires each issuing insurer to 
pay the entire amount the insurer becomes 
legally obligated to pay because of injury 
caused by the occurrence.”6

All but one of the defendants moved to 
stay or dismiss the NFL’s action on forum 
non conveniens grounds. On November 28, 
2012, the Court granted the defendants’ 
motion to stay the action in deference to 

6 National Football League v. Fireman’s Fund 
Insurance Co., BC490342, Complaint ¶46

the Alterra lawsuit (discussed below) pend-
ing in New York. The NFL appealed the 
Court’s order and has filed its appellant’s 
brief. The insurers-appellees brief was due 
on March 6, 2013.7

east Coast Litigation
Alterra America Ins. Co. v. NFL, 
#652813/2012 (N.Y. Sup. Ct., filed August 
13, 2012)

Two days before the NFL’s commence-
ment of its lawsuit in California, Alterra 
American Insurance Company initiated an 
action in the state court of New York seek-
ing a declaration that Alterra does not have 
a duty to defend or indemnify the NFL 
against the numerous concussion lawsuits 

7 Cal. Ct. of Appeal, Second Appellate Dist., 
#B245619
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The Insurance Side of the NFL’s Concussion Litigation
Continued From Page 14

filed against the NFL. Alterra subsequently 
filed an amended complaint against the NFL 
and thirty of its insurers on August 22, 2013 
seeking, in addition to the declaratory relief 
requested in the original complaint, declara-
tions that the NFL breached their contractual 
obligation to cooperate with Alterra (by 
failing to provide Alterra information about 
other insurance coverage related to the con-
cussion litigations) and seeking a declaration 
of the rights and obligations of the other 
thirty insurance company defendants.

The NFL filed a motion to dismiss or stay 
Alterra’s amended complaint on September 
12, 2012 arguing, in part, that the action 
initiated in California by the NFL was the 
first-filed and most comprehensive action on 
the matter at hand. A hearing on the NFL’s 
motion is scheduled for March 15, 2013.

Discovery Prop. & Cas. Co. v. NFL, 
#652933/2012 (N.Y. Sup. Ct., filed August 

21, 2012)
On August 21, 2012, five insurance enti-

ties initiated an action in the state court of 
New York against the NFL and twenty seven 
other insurers seeking a declaration that they 
have no duty to defend the National Football 
League in the concussion litigations as they 
were insurers of NFL Properties only, not the 
National Football League, and that they do 
not have a duty to defend or indemnify the 
NFL or NFLP against any award of damages 
or settlement in the concussion lawsuits.

The NFL filed a motion to dismiss or stay 
the plaintiffs’ complaint on September 17, 
2012 that was nearly identical to the motion 
filed 5 days earlier in the Alterra matter. The 
matter has been fully briefed and is awaiting 
a decision by the Court.

What’s Next?
While we await the courts’ decisions in the 

three actions detailed above and the ulti-
mate decision of whether this matter will 
be adjudicated in a California or New York 
courtroom, the ultimate determination of 
who owes what to whom may not be made 
for a decade or more. With the NFL having 
coverage provided by a multitude of insurers 
over a four decade period, it will be no easy 
task to figure out what insurers are liable for 
what injuries to what players. This matter 
will further be complicated by the insurers 
mounting their own defense to liability 
under theories, for example, that the NFL 
intentionally concealed the known risks to 
players and thereby committed uninsurable 
fraud upon them, or that the concussions 
were foreseen and expected consequences 
of playing in the National Football League 
and are not an insurable unexpected risk or 
“occurrence.” l
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Several members of the U.S. House 
of Representatives are supporting a 

bill entitled the Non-Disparagement of 
American Indians in Trademark Registra-
tions Act of 2013, which would effectively 
cancel all existing federal trademarks using 
“Redskins” to refer to Native Americans. 
The Act would prohibit future trademarks 
as well. The bill was authored by Del. Eni 
Faleomavaega (D-American Samoa). Still to 

be determined is whether the measure will 
receive a committee hearing in the House, a 
prerequisite for a vote. Meanwhile, a three-
judge panel on the Federal Trademark Trial 
and Appeal Board has considered arguments 
about whether the term Redskins should be 
considered a slur, and therefore not worthy 
of trademark protection. The panel’s deci-
sion may not come until 2014, according 
to published reports.

Will Redskins Franchise Have to Retire Name?

In a ruling that grabbed national head-
lines, the Idaho Supreme Court ruled 

that a man who lost an eye after being hit 
by a baseball during a minor league contest 
can proceed with a lawsuit against the 
host team and the owners of the stadium.

On August 13, 2008, Bud Rountree was 
attending a home game of the Boise Hawks 
at Memorial Stadium in Garden City, 
Idaho. Rountree had been a season-ticket 
holder for 20 years. Joining him at the 
game was his wife and two grandchildren.

During the game, Rountree and his 
family left their seats to go to the “Execu-
tive Club” for a few refreshments, which 
is protected from foul balls from above by 
horizontal mesh netting. However, it also 
happens to be one of the few areas of the 
park not protected from the field of play by 
vertical netting. Rountree was engaged in a 
conversation at the club when he heard the 
roar of the crowd and turned his head back 
to the game. Just then, he was struck by a 
foul ball,which ultimately cost him his eye.

Two years later, Rountree sued the 
defendants, collectively known as Boise 
Baseball, for negligence in state court.

The defendants’ principle argument 
was that they were shielded by the “Base-
ball Rule,” a loosely adopted rule, which 
suggests that a team or stadium shouldn’t 
be held liable since a fan assumes the risk 
when they enter the stadium. Besides a fair 

amount of national case law that supports 
the rule, they also cited the exculpatory 
language on the back of the ticket — “The 
holder assumes all risk and dangers inci-
dental to the game of baseball including 
specifically (but not exclusively) the danger 
of being injured by thrown or batted balls.”

After a state court judge used his dis-
cretionary power not to invoke the rule, 
Boise Baseball appealed, arguing for the 
imposition of the “Baseball Rule” and 
that the plaintiff assumed the risk. It also 
maintained that not imposing the rule 
could spawn lawsuits by amateur and 
professional athletes “voluntarily playing 
sports like baseball, softball, basketball . 
. . despite the fact that there are inherent 
risks to these sports.”

But the high court would have none of it.
The court wrote that “contributory 

negligence is not to be a complete bar to re-
covery; instead, liability is to be apportioned 
between the parties based on the degree of 
fault for which each is responsible.” Further, 
allowing “assumption of risk as an absolute 
bar is inconsistent with our comparative 
negligence system, whether the risks are 
inherent in an activity, or not.”

And juries are best positioned to make a 
call in a “comparative negligence system.”

“Whether a party participated in some-
thing inherently dangerous will simply 
inform the comparison, rather than wholly 

Idaho Court Allows Fan Hit by ball to Sue Stadium, Team

Why Athletes Should 
Think before Smoking
Continued From Page 5

between state marijuana legalization laws 
and the substance abuse policies of sports 
leagues will become more pervasive. In 
the meantime, college and professional 
athletes in these states are not yet immune 
from the reach of league policies regarding 
marijuana use. l
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honors from Widener University 
School of Law in Wilmington, Dela-
ware. While at Widener, Eric served as 
the Editor-in-Chief of the Delaware 
Journal of Corporate Law and clerked 
for Justice Henry DuPont Ridgely at 
the Delaware Supreme Court. Follow 
him on twitter @EricSable.

preclude it,” the court held. “Here, whether 
watching baseball is inherently dangerous, 
and the degrees of fault to be apportioned 
to Rountree and Boise Baseball, are ques-
tions for the jury,”

The court added that it was up to the 
state legislature to decide whether the 
“Baseball Rule” should be adopted.

“Declining to adopt the Baseball Rule 
leaves policy formulation to the deliberative 
body that is better positioned to consider 
the pros and cons of the issue,” it held.

View the opinion at http://www.isc.
idaho.gov/opinions/rountree38966.
pdf  l

Rountree was represented by at-
torney W. Breck Seiniger of Boise, 
while Boise Baseball was repre-
sented by Joshua Evett.
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