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By Scott A. Andresen, ESQ.

In the never-ending quest to enhance the 
game day experience of its fans, baseball 

teams have increasingly looked to in-game 
giveaways delivered by mascots, cheerleaders, 
spirit teams and the like. The vast majority 
of the time, a rolled up t-shirt launched 
from an air cannon, or an encased meat 
product tossed by a mascot, is an enjoyable 
and liability-free experience for all involved 
parties. However, recent guidance by the 
Missouri Supreme Court in Coomer v. Kansas 
City Royals should put all teams on notice that 
certain precautionary measures are necessary 
to ensure that an errant wiener doesn’t make 
the organization a loser in the courtroom.

Background
On September 8, 2009, John Coomer and 
his father were connoisseurs of the last-place 
brand of baseball that was being served up 
by the Kansas City Royals. Due to the “in-
timate” nature of attendance that evening, 
Coomer and his father upgraded their seating 
arrangements mid-game to seats six rows 
behind the visitor’s dugout. Unbeknownst to 
Coomer, he had moved directly into a danger 
zone of projectile sausages launched by the 
Royals mascot, Sluggerrr. At some point 
during the fateful evening of September 8th, 
Sluggerrr utilized an underhand, sidearm or 
behind-the-back method to launch a hot dog 

When a Wiener Can Make a Team a 
Loser: The Coomer v. KC Royals Case

By Ashley Arnett

National Football League (“NFL”) 
organizations across the country 

are facing a recent spate of wage and hour 
litigation. Within the span of five months, 
five different NFL cheerleading squads have 
filed complaints within their respective 
states seeking relief for alleged inadequate 
compensation. The Oakland Raiders (“Raid-
erettes”), Cincinnati Bengals (“Ben-gals”), 
Buffalo Bills (“Jills”), New York Jets (“Flight 
Crew”), and, most recently, the Tampa Bay 
Buccaneers are now scrambling to review 
their cheerleader employee agreements in an 

effort to avoid costly litigation. As a whole, 
the outcomes of these cases are going to rely 
on the classification of the cheerleaders as 
employees or independent contractors. If the 
NFL organizations have the right to control 
the manner and means of accomplishing 
their desired result, then the cheerleaders 
are properly classified as employees. As has 
been harped on since the original filing, this 
seems to be a fairly straightforward analysis. 
Cheerleaders are controlled in almost every 
aspect of their involvement: from attendance 
at games, charity events, and team functions 

NFL Cheerleader Litigation Update: 
Will NFL be Liable for Team’s Actions?
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A federal judge from the Eastern Dis-
trict of Missouri has remanded a 

negligence claim brought by several former 
professional football players against the 
Arizona Cardinals back to state court, find-
ing that the relevant collective bargaining 
agreements, which would have triggered 
federal jurisdiction, do not apply to the 
instant claim.

The plaintiffs in the case were Roy 
Green, who played from 1979 to 1987; 
John J. T. Smith, who played from 1985 
to 1987; and Edward Scott, who played 
only in 1987.

The men alleged that they suffered mul-
tiple concussive and sub-concussive blows 
to the head between September 1, 1987 
and December 1987. The plaintiffs alleged 
that the team, as their employer, owed 
them several duties, including the duties 
to maintain a safe working environment, 
not to expose employees to unreasonable 
risks of harm, and to warn employees 
about the existence of concealed dangers.

They further claimed that the team 
knew or should have known about the risks 
of brain trauma, which “can lead to neu-
rological impairments, including Chronic 
Traumatic Encephalopathy (CTE).”

Another interesting wrinkle in the 
claim was the plaintiffs’ allegation that 
“the team increased the risk of exposure 
to brain trauma by forcing the players to 
return to work after they were concussed 
and by installing AstroTurf, a playing 
surface that yields faster, more dangerous 
play and increases the risk of concussion.”

The aforementioned allegations re-
sulted in the plaintiffs suing for negligence, 
negligent representation, fraudulent con-
cealment, and loss of consortium.

In the court’s analysis of the case, it 
first looked at the team’s argument that an 
interpretation of the applicable CBAs (the 
first entered into in 1977 and the second 
in 1982) is mandatory in determining 
whether the team did enough to protect the 
plaintiffs. Further, the Cardinals claimed 
the Labor Management Relations Act 
(LMRA), which “completely preempts 
state law claims,” is the vehicle for making 
that determination.

The court failed to buy into that 
argument:

“Unlike the negligence claim in Gore 
[v. Trans World Airlines, 210 F.3d 944 
(8th  Cir. 2000)], here the duties arise 
out of the common law based upon the 
employer-employee relationship and not 
out of any particular terms in the CBAs. 
The reasonableness of the Team’s actions 
towards [Plaintiff] Scott cannot depend 
upon an interpretation of a CBA, as Scott 
was never bound by the contract. It stands 
to reason, then, that the other plaintiffs’ 
negligence claims do not necessarily de-
pend upon an interpretation of the CBAs, 
so far as the duties owed them and the 
standards applied to their claims derive 
from the same source as for Scott.” Id. at p.

The court relied on a similar rationale 
to reach the same conclusion on the neg-
ligent misrepresentation and fraudulent 
concealment claims. l

Roy Green, et al. v. Arizona Car-
dinals Football Club LLC; E.D. Mo.; 
Case No. 4:14CV461 CDP; 5/14/14

The case is also available here: 
http://klamannlawcases.files.word-
press.com/2014/05/33-order-grant-
ing-remand.pdf

Judge Sends Concussion Case  
Back to State Court,  
Finds CBA inapplicable
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The Los Angeles Dodgers may be light-
ing it up on the diamond this summer.

But the franchise lost a big one a month 
ago when a Southern California jury found 
it negligent in the beating death of a San 
Francisco Giants fan in the Dodger Stadium 
parking lot.

The jury deemed the Dodgers negligent 
and required the team to pay plaintiff Brian 
Stow close to $14 million for medical bills, 
lost wages and to a lesser degree pain and 
suffering.

Plaintiff’s attorney Tom Girardi success-
fully argued that the team failed to provide 
adequate security at the stadium, and that the 
two assailants — Dodger fans Louie Sanchez 
and Marvin Norwood — should have been 
ejected long before the game was over.

One sports law attorney, who watched 
the proceedings, told Sports Litigation 
Alert that the plaintiff’s attorney “described 
a failure to eject the assailants while they 
were in the stadium as the Dodger’s first act 
of negligence. The behavior complained of, 

by the way, consisted of yelling obscenities, 
harassing people, and throwing peanuts. And 
at end of the game, one assailant got more 
aggressive but not physical. Would this have 
triggered an ejection at another stadium? 
Not sure. This behavior purportedly started 
in the 2nd inning and continued until the 
end of the game.”

Dana Fox, the lawyer for the Dodgers, 
reportedly argued that Stow was contribu-
torilly negligent for the beating, since his 
blood-alcohol level was .18 percent.

Girardi told the jurors: “Dodger Stadium 
got to a place where it was a total mess. 
There was a culture of violence. Beer sales 
were off the charts.”

Clearly, Girardi had sympathy on his side, 
with Stow being brought into the court in his 
wheelchair and being “positioned front and 
center where jurors could see the ghastly scars 
on his head where his skull was temporarily 
removed during medical efforts to save his 
life,” according to the Associated Press.

Our aforementioned observer also 

noted:
“Another prevalent theme was ‘the 

Dodgers’ own pocketbook prevented them 
from doing this. They slacked on spending 
a reasonable amount of money on security. 
He calculated they spent 64 cents a person 
on security, yet charged ten bucks a person 
for beer or for parking.

“Also argued that they cut corners with 
having police in polo shirts because it was 
less expensive than a uniformed presence. 
The plaintiff argued that you need ‘the man 
in blue’ to keep order.

“He gave a good analogy that when 
you are speeding and you pass a cop in a 
marked cop car, you react by checking the 
speedometer and you slow down if you are 
going too fast. He argued that the presence 
of the men in blue would have had unruly 
fans like the assailants check their behavior 
or think twice about their behavior. ‘You 
need that sort of authority,’ he said. But 
the Dodgers did not do it because it would 
have increased the budget.” l

Jury deems dodgers Negligent on Stow Case

By Gil Fried, Professor/Chair, Sport 
Management Department, Univer-
sity of New Haven

The Stow v. Los Angeles Dodgers 
case is one of the most visible crowd 

management cases in United States history. 
While it involved a single fan incident, 
the resulting injuries and media attention 
made it one of the most followed personal 
injury cases in years. The final verdict held 
the Dodger’s partially responsible for Stow’s 
injury and the final verdict would require 
the Dodgers to pay around $14 million to 
Stow. This is on top of the possible millions 
spent on attorney fees and other litigation 
costs. While the glitz of the media coverage 
showed the interest of the media and the 
public in sensationalizing an assault that 

could have happened at many different 
venues, there are some serious lessons that 
can learned by any public assembly facility 
manager.  This article will examine the inner 
workings of the case from an expert witness 
for the Plaintiff who also has worked on 
over 30 crowd management cases over the 
past 20 plus years.

When working on these major cases, 
the truth is in the facts that can be proved. 
There were a number of issues where there 
were no hard facts. The Dodgers could 
claim, as an example, that new employees 
each received 16 hours of training before 
working. However, numerous witnesses 
could not verify that amount. Some testi-
fied to having such training while others 
indicated they did not receive any training 
as they were hired mid-season and only 

engaged in shadowing. Yet others could 
not remember what was covered other than 
general policies and procedures. Thus, any 
documentation from employee time cards 
(which were used during some testimony) 
to having a detailed syllabus, educational 
material, examination results, and sign-in 
sheets can add factual value if they were 
available.

It should also be noted that not all evi-
dence can be used during a trial. Attorneys 
regularly fight over what evidence can be 
presented at trial. Thus, any documentation 
undertaken after an incident, to highlight 
changes made as a result of the incident, 
normally cannot be used at trial. In this 
case an external evaluation by a neutral 

Lessons from Brian Stow v. LA dodgers verdict

See Lessons on Page 16
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Carla Varriale is the quintessential modern sports lawyer. The 
bulk of her practice centers on sports law. And she teaches 

at Columbia University’s School of Continuing Education.
A partner at Manhattan-based Havkins, Rosenfeld, Ritzert & 

Varriale, Varriale has several core clients, who keep her more than 
busy. Among them are the New York Mets. And if she wants to 
grow her practice, all she does is turn to her imagination.

That imagination, for example, led her to teach a class at Co-
lumbia this summer that honed in on debate in New York State 
around making Mixed Martial Arts (MMA) legal. Varriale has 
become de facto expert on the subject. Creativity in the sports law 
world should be recognized, which is one of many reasons she is 
the subject of the following interview, conducted by contributing 
writer Tanner Simkins, originally for Full-Court Press. To find 
more sports law content, visit http://joefavorito.com

Question: For those who may be unfamiliar, tell us about yourself 
and your work?

Answer: I am a Partner in a law firm I founded with several 
other lawyers about ten years ago. It is one New York’s few female-

owned law firms—we own 
sixty percent of the equity in 
the firm. My law practice is 
mostly litigation (spectator 
injuries/security issues are a 
specialty within that spe-
cialty). I do some contract 
drafting and review— I 
like to create waivers of 
liability! I work with some 
local sports teams and cli-
ents who are in the fitness 
and recreation industries. I 
also teach Sports Law and 
Ethics at Columbia. This 
summer, I will lead the sum-
mer project and study the 
controversial sport of Mixed Martial Arts (“MMA”) and efforts 
to bring it back to New York where it has been banned since 
1997. We will study the arguments for and against sanctioning 
the sport, analyze why the legislation to allow it here has failed 
and how the sport could be regulated to address some of its 
detractor’s concerns if it is sanctioned. We may be the first class 
to study MMA in the country.

Q: Why sports?
A: I was not a sports fan (but the Nets are changing that) but 

I am a fan of the business of sports. Sports law is an amalgam of 
tort, contract, antitrust, discrimination and constitutional law. 
And more! I am weaving in more criminal law cases in my Sports 
Law and Ethics class in recent years because criminal issues seem 
to be coming into focus more and more. Sports law is a tapestry 
woven from several disciplines that I like and found interesting. 
There is always something in the news with this industry and it 
certainly ignites people’s passions. What lawyer would not want 
to work against that sort of backdrop?

Q: Describe your leadership style?
A: Direct. I practice transparency. Although I am naturally a 

collaborative person, I prefer strong central management versus 
diffused authority and decision making. Otherwise things never 
get done. For management purposes, I think I am a benevolent 
dictator.

Q: What are some industry trends or developments that you are 
closely following?

A: On the amateur sports front, I jokingly refer to the NCAA 

varriale — a Modern day Sports Lawyer

Carla Varriale

See Varriale on Page 5
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varriale — a Modern day Sports Lawyer
Continued From Page 4

as sports law’s gift that keeps on giving—I think the rights of 
student-athletes (or student-employees) will be at the forefront 
of our discussions. Between the O’Bannon and Jenkins cases and 
the recent efforts by the Northwestern football team to unionize, I 
think we may see a seismic shift in what it means to be a student-
athlete and the rights of college athletes in general.

On the professional side, I monitor cases involving team/
venue liability for spectator injuries or security issues. Right now, 
I am following the trial involving the Dodgers and the beating of 
Brian Stow in the parking lot. There are a lot of nuances and it is 
a compelling case.

Q: Who is someone you learned the most from? What did they 
teach you?

A: I had (and still have) a wonderful mentor that I met at my 
prior firm named Stanley Kolber. He was a senior lawyer and 
counsel to my first firm out of law school. Even though we worked 
in different departments, he took an interest in my professional 
development. He is retired now and a noted nature photographer, 
but we are in touch and he remains a trusted advisor. When I 
was a young lawyer, he gave me no-nonsense, unvarnished feed-
back—sometimes it was difficult to hear but that is the difference 

between a mentor and a cheerleader. However, I appreciated his 
vantage point and knew that he was pushing me to be my best self 
personally and professionally. One of his things he said was that 
not every horse takes the bit—I took the bit. He also encouraged 
me to develop hobbies and interests outside of work—lawyers, like 
many professionals, can easily work all the time and that’s just not 
desirable. Stanley used to say “it’s a marathon, not a sprint.” I am 
only now realizing how true that is.

Q: Any tips for aspiring sports professionals who may be reading this?
A: Lend a hand to those before you and those after you—it is 

important to try to help someone on his or her career path. It is part 
of your professional development as well. Volunteer your time, get 
involved in alumni activities, write for industry publications, and 
mentor someone formally or informally. This is my idea of networking.

And keep on top of the news—by that I do not necessarily mean 
blogs or the sports pages—read The Wall Street Journal, industry 
publications, keep on top of the Supreme Court decisions. I sub-
scribe to Twitter feeds for a variety of sports industry professionals 
and law professors to help me digest the vast amount of information 
about developments in antitrust, labor, risk management. Now 
you know why I have to make time to sleep! l
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See Drew on Page 7

By Rick Meyer

For 31 consecutive years the number 
one overall draft pick has agreed to 

terms on a contract with the Major League 
Baseball (“MLB”) franchise that drafted 
him.1 This streak came to an abrupt end 
on July 18, 2014, when Brady Aiken, a 
San Diego high school pitcher failed to 
reach an agreement with the Houston 
Astros prior to the signing deadline. Two 
days after the draft, Aiken and the Astros 
agreed to a contract with a $6.5 million 
signing bonus pending a physical. While 
the bonus would have tied the largest ever 
given to a high school pitcher,2 it remained 
considerably under the slot value for the 
pick.3 Negotiations became frustrated 
when the physical revealed Aiken had an 
“elbow ligament” issue.4 Based upon the 
results of that examination, the Astros 
reportedly lowered their offer by the maxi-
mum amount permissible under the Col-

1 Tim Belcher and the Minnesota Twins failed 
to reach an agreement in 1983.

2 Jameson Taillon received a $6.5 million 
bonus from the Pittsburgh Pirates in 2010. 
Clint Longeneker, Highest Draft Bonuses Of 
All Time, Baseball America (July 20, 2014), 
http://www.baseballamerica.com/draft/
highest-draft-bonuses-time/

3 The 2012-2016 MLB Collective Bargaining 
Agreement brought about significant changes 
to the Rule 4 draft. Among those changes was 
the implementation of a soft cap in the form of 
a signing bonus pool. See Maury Brown, Inside 
the 2012-16 CBA: The Luxury Tax Meets the 
Draft, Baseball Prospectus (May 29, 2012) 
http://www.baseballprospectus.com/article.
php?articleid=17169 (detailing the nuanced 
and intricate draft changes).

4 The Astros allege Aiken has a “smaller 
than normal UCL,” which they believe 
increases the likelihood that Aiken will at 
some point require Tommy John Surgery. 
Aiken’s agent, Casey Close, has gone on 
record stating Aiken is completely healthy 
and has never experienced any issues with his 
elbow. Mike Petriello, Everyone Looks Bad 
in the Brady Aiken Mess, Fangraphs (Jul. 
16, 2014) http://www.fangraphs.com/blogs/
everyone-looks-bad-in-the-brady-aiken-mess/.

lective Bargaining Agreement (“CBA”).5 
As a result, negotiations broke down and 
Aiken went unsigned.

One of the more contentious byprod-
ucts of the failed Aiken signing is the story 
of Jacob Nix. Nix, the Astros’ fifth-round 
selection, agreed to a deal that included a 
$1.5 million signing bonus — an amount 
nearly five times greater than the slot value. 
However, the deal was contingent upon 
Aiken’s signing. For the Astros to have 
enough money to sign Nix, the team had 
to first officially sign Aiken.6 Accordingly, 
once the Astros failed to sign Aiken, the 
team could not follow through on their 
“agreement” with Nix.7 As a result, the 
Astros were left without two of their top 
draft picks.

Where does that leave Aiken and 
Nix now? As many have speculated, the 
MLBPA has filed a grievance on behalf of 
Aiken and Nix.8 Ostensibly, the players are 

5  If a team offers a player a contract below 40% 
of the slot value, the player can become a free 
agent. See 2012-2016 Basic Agreement, http://
mlbplayers.mlb.com/pa/info/cba.jsp.

6 This concept was not foreign to the Astros. 
In 2013, the Astros drafted shortstop Carlos 
Correa number one overall and immediately 
signed him to a contract well-below the assigned 
slot value. The Astros then used those savings 
to sign later picks to above-slot contracts. 
Aaron Gleeman, Astros Sign No. 41 Pick 
Lance McCullers for Double Slot Value at $2.5 
Million, HardballTalk (Jun. 18, 2012) http://
hardballtalk.nbcsports.com/2012/06/18/
astros-sign-no-41-pick-lance-mccullers-for-
double-slot-value-at-2-5-million/.

7 Pursuant to the CBA, the Astros were left with 
the difficult choice of not signing two of their top 
5 draft picks this year or signing only Nix and 
losing their first two selections in next year’s Rule 
4 amateur player draft. See J.J. Cooper & Jim 
Callis, New CBA Will Bring Sweeping Changes 
To Talent Acquisition, Baseball America (Dec. 
20, 2011), http://www.baseballamerica.com/
today/draft/news/2012/2612723.html. (ana-
lyzing the complexities of the draft structure 
contained within the CBA).

8 D.J. Short, MLBPA Files Grievance Against 
Astros in Regard to Draft Pick Situation, 
HardballTalk (Jul. 24, 2014) http://hard-
bal l ta lk .nbcspor ts .com/2014/07/24/

requesting that a neutral arbitrator declare 
them free agents. This would permit the 
players to freely negotiate contracts with 
any team. The salient question is whether 
an arbitrator would be willing to grant 
such relief.

Long before Aiken and Nix, there was 
the case of David Jonathan “J.D.” Drew. 
In 1997, Drew was selected second overall 
by the Philadelphia Phillies in what was 
then known as the “Amateur Draft.” 
At that time, the draft’s eligibility rules 
applied only to players who had never 
signed a professional contract. Upon 
being drafted, Drew hired renowned 
agent Scott Boras to be his adviser dur-
ing negotiations with the Phillies. The 
negotiations resulted in an impasse, as 
Drew persistently demanded a contract 
worth $11 million while the Phillies 
counter-offered $2.05 million.

Unable to reach an agreement, Drew 
sought to avoid the confines of the draft 
by signing a professional contract with an 
independent team in the Northern League. 
Practically, this altered Drew’s status from 
“amateur” to “professional.” However, 
during his time in the independent league, 
MLB amended their draft rules to make 
clear that independent league players 
remained subject to the draft. This not 
only angered Drew and Boras, but also the 
Major League Baseball Players Association 
(“MLBPA”). Specifically, the MLBPA be-
lieved that MLB unilaterally implemented 
a workplace rule change that could only 
be made through collective bargaining.

The MLBPA filed a grievance on Drew’s 
behalf and the matter went to arbitration. 
Arbitrator Dana Eischen was faced with 
two issues: (1) whether MLB the rule 
change required collective bargaining; and 

mlbpa-f i les-gr ievance-against-astros-
i n - r e g a rd - t o - d r a f t - p i c k - s i t u a t i o n /
related/.

drew and the power of Arbitral precedent in pro Sports
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drew and the power of Arbitral precedent in pro Sports
Continued From Page 6

(2) whether Drew was subject to the rules 
of the amateur draft. Arbitrator Eischen 
agreed with the union and invalidated 
the unilateral changes made to the major 
league rules, but declined to make Drew 
a free agent. In a seven-page opinion, 
Eischen held that while Drew had a legiti-
mate grievance, he was not yet a member 
of the MLBPA. Therefore, the arbitrator 
lacked the requisite jurisdiction to decide 
the issue. Instead, arbitrator Eischen held 
the determination of Drew’s status as a free 
agent to be a matter for initial determina-
tion by the executive council. As a result, 
Drew remained subject to the draft.

The story of Drew provides a cautionary 
tale.9 In the realm of professional sports, 

9 Presumably, Aiken would allege the Astros 
failed to negotiate in good faith, while Nix 
would allege a breach of a verbal contract.

arbitration is the preferred method of reso-
lution for disputes arising between a team 
and player. Unlike many other arbitration 
systems, the world of professional sports 
is nuanced and particularly conducive to 
the creation of arbitral precedent. Each 
sport has its own unique rules which 
requires issues to be adjudicated under 
the umbrella of their respective collective 
bargaining agreements. To that end, CBAs 
have limitations and gaps organically pres-
ent themselves — arbitral precedent serves 
to fill those gaps.

Perhaps most importantly, by mandat-
ing arbitration through CBAs, arbitrators 
are viewed as legitimate producers of law. 
Much like courts, their decisions create 
arbitral precedent that guides future 
arbitrators. By necessity, for the arbitra-
tion process to be effective, an arbitrator 
must produce an award that is enforceable 

and meaningful. As such, their decisions 
shape the arguments that may be made 
in the future.

Therefore, similar to a court of law, 
unless the MLBPA can distinguish Ai-
ken and Nix from Drew, the arbitrator 
would heavily rely upon the precedent 
established by arbitrator Eischen and 
claim lack of jurisdiction in their cases. 
Distinguishing the cases would be a dif-
ficult proposition. Pursuant to the terms 
of the CBA, draft picks sign minor league 
contracts, which means they are not yet 
members of the union. As illuminated in 
the Drew decision, if a player is not yet a 
member of the union, issues pertaining to 
that player fall outside of an arbitrator’s 
jurisdiction. Pursuant to Drew, the issue 
is clear: the aggrieved player is either a 

See Drew on Page 19
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A Chicago Blackhawks fan has sued 
the United Center Joint Venture 

(UCJV), which is a partnership between the 
Blackhawks and Chicago Bulls, for failing 
to protect her from an errant puck during 
Game 1 of the 2013 Stanley Cup Finals.

Plaintiff Patricia Higgins, who filed her 
claim in Circuit Court of Cook County, 
Illinois, claimed specifically that UCJV, 
which managed the United Center, should 
have done a better job of maintaining and 
inspecting safety nets “in order to avoid 
injury to spectators.”

The plaintiff was seated, along with her 
daughter, in row 11, section 115 when a 
puck was “shot off the ice and struck” her 
in the face during the June 12, 2013 game 
with the Boston Bruins.

Higgins allegedly suffered a 1½-inch 
bone-deep gash, which extended from the 
bridge of her nose through her right eye-
brow. The plaintiff required more than 20 

internal and external stitches to close the 
wound. She has since had reconstructive 
surgery. Higgins also suffered a concussion, 
which has affected her vision and her ability 
to smell and taste.

The plaintiff claimed the defendant was 
careless and negligent in its installation and 
maintenance of the safety nets, according 
to the complaint.

In the wake of the incident, Higgins 
“sustained injuries, suffered pain, lost wages 
and medical bills, and will continue to 
suffer such damages in the future.” She is 
seeking an unspecified amount of money 
and legal fees.

Another Fan Suing?
Another suit may not be far away.

On May 2 of this year, another Black-
hawks’ fan was hit in the head, this time 
during a 2014 Stanley Cup Playoff game.

Plaintiffs Gerald and Michelle Green, 

through their attorneys, have filed a petition 
for pre-suit discovery in the same court as 
Higgins, seeking permission for the issuance 
of a summons in order to identify those 
potentially responsible for his injuries.

Gerald Green, who was sitting in the 
ninth row of section 119 at the United 
Center, claimed that the impact caused 
“severe neurological injury.” Green allegedly 
“spent several days in the intensive care unit 
at Rush University Medical Center, where 
he was being treated for a fractured skull.”

The plaintiffs sought pre-suit discovery 
from the Blackhawks Hockey Team Inc., 
the United Center Joint Venture and 
the National Hockey League, seeking to 
identify “persons and entities involved in 
and documents pertaining to the design, 
manufacture, assembly, installation, testing, 
positioning and sale of the netting hung in 
the United Center to prevent injuries to 
fans like Gerald.” l

Blackhawks Fan Sues over injury from errant puck

http://www.hackneypublications.com/


Copyright © 2013 haCkney publiCations (haCkneypubliCations.Com)

July-August 2014  ProfessionAl sPorts And the lAw
9

By Cari A. Cohorn

The class action wage and hour lawsuit 
initiated in February 2014 against the 

Office of the Commissioner of Baseball 
d/b/a Major League Baseball (“MLB”), Bud 
Selig, the Kansas City Royals, the Miami 
Marlins and San Francisco Baseball Asso-
ciates LLC has now expanded to include 
claims made by 32 current and former 
minor league players against every team 
in the league.

The upshot of the players’ complaint 
is that MLB and its member teams have 
allegedly violated the minimum wage and 
overtime provisions of the federal Fair Labor 
Standards Act and of California, Florida, 
Arizona, North Carolina, and New York 
state laws. Central to these claims are the 
allegations that most minor leaguers earn 
roughly $3000-$7500 per year, despite 
routinely working over 50 hours each week 
during the regular season and that they are 
not paid at all for their required attendance 
at spring and winter training.

The players also assert related claims, 
such as for alleged violations of record-
keeping requirements and statutes govern-
ing the timeliness of wage payments. The 
most noteworthy of the ancillary claims 
is a request for civil penalties pursuant to 
California’s Labor Code Private Attorneys 
General Act (“PAGA”). PAGA allows em-
ployees to collect, in addition to any unpaid 
wages or other damages, civil penalties for 
violations of California’s wage and hour 
laws. Note that PAGA penalties can be 
assessed against non-California employers 
who send their employees to California 
to perform work, but only in connection 
with the work performed in California. 
PAGA penalties can add up fast. By way of 
example, a California employer who fails to 
pay overtime to each of its 100 employees 
over the course of one year can be liable 
for penalties well into the six figures — in 

addition to the unpaid wages and interest.
By the end of May 2014, MLB, Com-

missioner Selig, and the organizations 
that own and operate 29 of the League’s 
30 teams have filed their initial responses 
to the plaintiffs’ complaint. (Baltimore 
Orioles, Inc. and Baltimore Orioles, L.P. 
— the only defendants not represented by 
Proskauer Rose, the law firm representing 
MLB — have stipulated that they will 
respond by June 13.)

The thrust of all defendants’ responses 
thus far is that the lawsuit was filed in the 
wrong court. One group of defendants — 
the Red Sox, White Sox, Indians, Nationals, 
Tigers, Braves, Phillies, Pirates, Yankees, 
and Rays — moved to dismiss the action 
for lack of personal jurisdiction. They argue 
that, although the Major League teams play 
a few games each season in California, the 
Minor League teams affiliated with these 
defendants do not. Defendants assert that 
their Minor League teams conduct no busi-
ness in California and that “any contacts 
between the Moving Defendants and Minor 
League Players in California are simply a 
function of where Plaintiffs choose to live 
during the offseason.” As such, according 
to defendants, courts in California lack the 
power to adjudicate this dispute.

To oppose this motion, plaintiffs will 
have to prove that the defendants have had 
enough contact with California — and 
that those contacts are sufficiently related 
to plaintiffs’ claims — that it is fair and 
reasonable to require defendants to de-
fendant themselves in a California court. 
It is not unusual in this situation for the 
court to allow plaintiffs who request the 
opportunity to do so to conduct discovery 
into defendants’ contacts in California 
before responding to defendants’ motion 
to dismiss.

The other defendants — MLB, Selig, 
and the rest of the teams — answered the 
complaint, while simultaneously moving 

to transfer the case to the Middle District 
of Florida, where Minor League Baseball’s 
headquarters are located. Interestingly, 
even the teams based in California joined 
in this motion.

In support of the motion to dismiss, 
defendants argue that many more witnesses 
and evidence are located in or near the Mid-
dle District of Florida than in the Northern 
District of California. Among other things, 
defendants assert that 30 Minor League 
teams are based in Florida — with 23 in 
the Middle District alone — compared to 
12 teams in California and only 1 in the 
Northern District. Further, most Minor 
League players sign their contracts and 
spend up to four months a year at spring 
training facilities, all of which are located 
in either Florida or Arizona. Notably, the 
defendants who moved to dismiss the 
lawsuit for lack of personal jurisdiction in 
California joined in the motion to transfer, 
admitting the Middle District of Florida has 
personal jurisdiction over them.

Finally, each of the defendants who have 
answered the complaint asserted 29 or more 
affirmative defenses, foreshadowing some 
of the battles to come. As is typical in wage 
and hour cases, defendants contend that, 
among other things, there is no basis for 
class-wide or collective action, that the play-
ers are exempt from wage and hour laws as 
“professionals” and/or seasonal amusement 
workers, and that some of the time for 
which the players seek compensation does 
not count as “hours worked” for purposes 
of the wage and hour laws.

Long before reaching the merits of those 
defenses, however, we can expect the parties 
and court(s) to contend with defendant’s 
assertion that the Uniform Player Contract 
requires the players to arbitrate their claims 
rather than litigate in court. The Contract 
does, in fact, provide that the “sole and 
exclusive forum” for resolution of disputes 

Minor Leagues Respond to players’ Wage and Hour Suit

See Minor Leagues on Page 15
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When a Wiener Can Make a Team a Loser: Coomer v. KC Royals
Continued From Page 1

in the direction of Coomer, striking Coomer 
in the eye. Several days later, Coomer was 
diagnosed with a detached retina.

The Lawsuit
In February 2010, Coomer filed suit againt 
the Kansas City Royals alleging negligence 
and battery.1 Coomer asserted that the Roy-
als (through its employee, Sluggerrr) were 
negligent in failing to exercise ordinary care 
in throwing hotdogs into the stands, that the 
team failed to adequately train its mascot/
employee on how to throw hotdogs into 
the stands safely, and that the team failed to 
adequately supervise its mascot’s activities, 
namely the now-infamous hotdog toss. In 
its answer, the Royals admitted responsibil-
ity for Sluggerrr’s acts but denied he had 
been negligent. The Royals also asserted 

1 See Coomer v. Kan. City Royals Baseball Corp., 
2014 Mo. Lexis 154 (Mo. June 24, 2014).

affirmative defenses of assumption of the 
risk and comparative fault.

At the close of the evidence, Coomer 
moved for a directed verdict on the issues of 
comparative fault and assumption of the risk. 
He argued that implied primary assumption 
of the risk “only applies to risks that are inher-
ent in the nature of the activity” and, in this 
case, “the harm of getting hit with a hotdog 
has absolutely no relationship to going to 
a baseball game.” Regarding comparative 
fault, Coomer argued that, as a matter of 
law, he could not have been negligent merely 
for not fleeing his seat during the hotdog 
launch. The trial court overruled Coomer’s 
motion, holding that both: (a) whether the 
risk of being injured by Sluggerrr’s hotdog 
toss is one of the risks inherent in watching 
a Royals game, and (b) the reasonableness 
of Coomer’s actions, were proper questions 
for the jury. The jury returned a verdict in 
favor of the Royals, assessing zero percent of 

fault to the Royals and 100 percent of fault 
to Coomer. Coomer appealed.

Missouri Supreme Court
After a detailed discussion of the Assump-
tion of Risk Doctrine, the Missouri Supreme 
Court went on to discuss the immediately-
relevant issue of risks assumed by spectators 
at sporting events. The Court cited “an 
overwhelming majority of courts” that had 
long recognized that spectators at sporting 
events are exposed to certain risks that are 
inherent merely in watching the contest. 
Accordingly, under what is known as implied 
primary assumption of the risk, courts gener-
ally hold that a home team was not liable to a 
spectator injured as a result of such risks, e.g., 
when a baseball park owner fails to protect 
each and every spectator from the risk of 
being injured by a ball or bat flying into the 

See When a Wiener on Page 11
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When a Wiener Can Make a Team a Loser: Coomer v. KC Royals
Continued From Page 10

stands. This so-called “Baseball Rule” states:
[W]here a baseball game is being con-

ducted under the customary and usual 
conditions prevailing in baseball parks, it 
is not negligence to fail to protect all seats 
in the park by wire netting; and that the 
special circumstances and specific negligence 
pleaded did not aid plaintiff or impose upon 
the defendant a duty to warn him against 
hazards which are necessarily incident to 
baseball and are perfectly obvious to a person 
in possession of his faculties.2

All of the cases cited by the Court empha-
sized that when due care has been exercised 
to provide a reasonable number of screened 
seats, there remains a hazard that spectators 
in unscreened seats may be struck and injured 
by balls which are fouled or otherwise driven 
into the stands. This risk is a necessary and 
inherent part of the game and remains after 
ordinary care has been exercised to provide 
the spectators with seats which are reason-
ably safe. It is a risk which is assumed by 
the spectators because it remains after due 
care has been exercised and is not the result 
of negligence on the part of the baseball 
club. It is clearly not an unreasonable risk 
to spectators which imposes a duty to warn 
[or protect].3 The Court went on to state:

Anderson and Hudson (See Footnote 2 
below) are just two of the many dozens of 
cases around the country holding that, as 

2 See Anderson v. Kansas City Baseball Club, 231 
S.W.2d 170, 172 (Mo. 1950). Anderson was 
based on the Missouri Supreme Court’s earlier 
decision in Hudson v. Kansas City Baseball Club, 
164 S.W.2d 318, 320 (Mo. 1942), which used 
the following “no duty” language of implied 
primary assumption of the risk to explain its 
holding: The basis of the proprietor’s liability is 
his superior knowledge and if his invitee knows 
of the condition or hazard there is no duty on the 
part of the proprietor to warn him and there 
is no liability for resulting injury because the 
invitee has as much knowledge as the proprietor 
does and then by voluntarily acting, in view of 
his knowledge, assumes the risks and dangers 
incident to the known condition.

3 See Anderson, 231 S.W.2d at 173.

long as some seats directly behind home plate 
are protected, the team owes “no duty” to 
spectators outside that area who are injured 
by a ball or bat while watching a baseball 
game. Despite being decided by such dif-
ferent courts across so many decades, all of 
these cases reflect certain shared principles. 
First, it is not possible for baseball players to 
play the game without occasionally sending 
balls or bats (or parts of bats) into the stands, 
sometimes at unsafe speeds. Second, it is 
not possible for the home team to protect 
each and every spectator from such risks 
without fundamentally altering the game 
or the spectators’ experience of watching 
it through such means as: (a) substituting 
foam rubber balls and bats that will not 
injure anyone (or be very fun to watch); (b) 
erecting a screen or other barrier around the 
entire field protecting all spectators while 
obstructing their view and making them feel 
more removed from the action; or (c) mov-
ing all spectators at least 600 feet away from 
home plate in all directions. Third, ordinary 
negligence principles do not produce reliably 
acceptable results in these circumstances 
because the risk of injury (and the extent 
of the harm) to spectators is substantial, yet 
the justification for not protecting specta-
tors from that risk can be expressed only in 
terms of the amusement or entertainment 
value of watching the sport that brought the 
spectators to the stadium in the first place.

But, the Court cautioned, the “Baseball 
Rule” extends only to those risks that the 
home team is powerless to alleviate without 
fundamentally altering the game or specta-
tor’s enjoyment of it. The home team still 
owes a duty of reasonable care not to alter or 
increase such inherent risks.4  The key inquiry 

4 See Lowe v. California League of Prof. Baseball, 
56 Cal. App. 4th 112 (1997) where the court 
explained the “no duty” rationale as such: Foul 
balls hit into the spectators’ area clearly create 
a risk of injury. If such foul balls were to be 
eliminated, it would be impossible to play the 
game. Thus, foul balls represent an inherent risk 

is whether the risks that lead to a spectator 
plaintiff’s injury involved some aspect of the 
game which is inevitable or unavoidable in 
the actual playing of the game. If Coomer was 
injured by a risk that is an inherent part of 
watching the Royals play baseball, the team 
had no duty to protect him and cannot be 
liable for his injuries. But, if Coomer’s injury 
resulted from a risk that is not an inherent part 
of watching baseball in person—or if the neg-
ligence of the Royals altered or increased one 
of these inherent risks and caused Coomer’s 
injury—the jury is entitled to hold the Royals 
liable for such negligence and, to the extent 
the reasonableness of Coomer’s actions are in 
dispute, the jury must apportion fault between 
the parties using comparative fault principles.

The Court went on to hold as a matter of 
law that the risk of injury from Sluggerrr’s 
hotdog toss is not one of the risks inherent 
in watching the Royals play baseball that 
Coomer assumed merely by attending a 
game. This risk, the Cout stated, can be 
increased, decreased or eliminated altogether 
with no impact on the game or the specta-
tors’ enjoyment of it. As a result, Sluggerrr 
(and, therefore, the Royals) owe the fans a 
duty to use reasonable care in conducting 
the hotdog launch and can be held liable for 
damages caused by a breach of that duty. The 
Court went on to say that Sluggerrr’s tosses 
may or may not be negligent, a question of 
fact for the jury to decide.

The Court then vacated the lower court 
decision in favor of the Royals and remanded 
the case for a determination of negligence on 
the part of the Royals organization.

What Teams Should Learn
Regardless of whether a team employs its 
mascot or hires independent contractor ven-
dors to perform such services, the team will 

to spectators attending baseball games. Under 
Knight, such risk is assumed. (citing Knight v. 
Jewett, 834 P.2d 696, 698 (Cal. 1992)).

See When a Wiener on Page 12



Copyright © 2013 haCkney publiCations (haCkneypubliCations.Com)

  July-August 2014  ProfessionAl sPorts And the lAw
12

When a Wiener Can Make a Team a Loser: Coomer v. KC Royals
Continued From Page 11

generally be held responsible for the actions of 
its mascot. To that end, and in order to ensure 
that the antics of a mascot don’t pull a team 
out of the ballpark and into a courtroom, 
teams should take a number of precautions.

Directly related to the Coomer case, and 
much like the lesson learned by the National 
Football League in the Orlando Brown case 
almost fifteen years ago5, any seemingly-
benign projectile can become a major liability 
risk when it strikes an individual in the eye. 
To that end, teams should implement safety 
procedures for persons throwing, tossing 
or shooting items towards its fans. Simple 
measures that immediately come to mind are:

When possible, mascots should make eye 
contact with the person towards whom an 
item will be handed/thrown/shot;

When not simply handing or softly 
tossing items to spectators, mascots should 
throw/shoot items in an “arc” so that they are 
on a downward trajectory when they arrive 
at their intended destination; and

5 See Brown v. National Football League, 219 
F.Supp.2d 372 (2002).

Teams should take care to package thrown 
items in such a way as to create a decreased 
potential for harm (e.g., making items blunt 
rather than elongated or sharp).

Sports risk management specialist, Paul 
Onest, further recommends these precau-
tionary measures when it comes to mascots:

Have one or more staff members ac-
company the mascot to provide assistance, 
and also to head off or address any problems 
that may arise;

Review all the activities of the mascot to 
identify potential problems. For example, if 
a mascot is to utilize an air cannon, ensure 
that the mascot is properly trained in the safe 
operation of that equipment; and

Specifically review how your organization 
wants its mascot to interact with spectators. 
For example, do not pick up or swing spec-
tators, or retaliate against abusive persons. 
Further, when hugging spectators, employ 
the “head and back” rule. For hugging, keep 
the hands on the back or shoulders and 
above the belt. For other forms of interac-
tion, mascots should simply pat spectators 

on the head, shoulder, or back; and
No spectators should be allowed to jump 

on a mascot, or vice versa.

Conclusion
Mascots are a fun and fan-friendly way to 
enhance the game day experience for a team’s 
spectators, but courts are in agreement that 
mascots are not subject to the “Baseball Rule” 
as they are not an inherent, inevitable or un-
avoidable part of watching a baseball game. As 
such, teams must take proactive, precautionary 
measures to ensure that their mascots are not 
causing harm or injuries to fans that could 
subject a team to losses that show up in a court 
order rather than in the standings. l

Andresen is the principal of An-
dresen & Associates, P.C. and an 
instructor in Northwestern Univer-
sity's School of Professional Studies 
teaching sports law. For more info, 
visit http://www.andresenlawfirm.
com/attorneys/andresen/

A Texas state court judge has issued a 
judgment of $2.9 million against a 

team owner in the Texas Collegiate Baseball 
League (TCBL) for taking part in an unlaw-
ful league boycott that violated antitrust 
laws and caused the league to fold.

After a weeklong trial, jurors found that 
Fred Britton of Colleyville participated in 
the 2007 boycott with several other team 
owners. The TCBL reached out-of-court 
settlements with the other owners prior 
to the trial. The TCBL ceased operations 
in 2007.

In the May 2 verdict issued in the state’s 
67th District Court, jurors awarded more 
than $850,000, plus attorneys’ fees, to the 
TCBL. The jury also found that Britton’s 

conduct in the group boycott was flagrant, 
causing the amount of damages to be tripled, 
bringing the total damage award to $2.9 
million in a final judgment issued on June 6.

“Although we are extremely disap-
pointed with the loss of the collegiate sum-
mer baseball league in the communities it 
benefited, we believe in the fairness of the 
jury system and greatly appreciate the work 
the jury did in reaching this fair verdict in 
the end,” said Gerald Haddock, president 
of The Haddock Foundation, the majority 
owner of the TCBL, a nonprofit established 
in 2003 “to advance amateur sports.”

Attorney Tim Cleveland of Weisbart 
Springer Hayes, who represented the TCBL 
at trial with firm co-founder Geoffrey D. 

Weisbart, said he was “pleased” with the 
verdict.

“The jury paid close attention to the evi-
dence and agreed that the group boycott was 
illegal, flagrant and caused serious damages 
by destroying the league,” Cleveland said.

The controversy began nearly a decade 
ago when the team owners accused Had-
dock, who was general counsel of the Texas 
Rangers from 1989-98, of running TCBL 
in a way that would “maximize profits by 
charging high subscription fees.” This, they 
claimed, made it impossible for them to 
make money or break even.

They ultimately terminated their con-
tract with the league, which led TCBL to 
file a lawsuit. l

Texas Baseball League Wins $2.9 Million Antitrust Judgment
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Cheerleader Litigation Update: Will NFL be Liable for Team’s Actions?
Continued From Page 1

to specific requirements for hair, skin, nails, 
body fat, and dining etiquette. It is no doubt 
that most of the NFL organizations that 
do have cheerleading squads seem to have 
control over every aspect of the cheerlead-
ers’ lives, and this will undoubtedly result 
in negative consequences for the football 
organizations.

As one US News journalist put it, the 
frequency of these lawsuits are “creating a 
headache” for the NFL who has seen its fair 
share of legal issues in the past few years. From 
player head injures, accusations of internal 
homophobia, a 2012 referee strike, and the 
latest Redskins trademark issue, the NFL has 
experienced a turbulent legal atmosphere in 
recent years – and that is not going to stop 
now. On June 4, 2014, a second complaint 
filed on behalf of the Oakland Raiderettes 
now poses a threat to the NFL itself. The 
claim alleges that the NFL is a joint employer 

of the Raiderette cheerleading squad and, 
therefore, is equally liable for the deficien-
cies in compensation. This is the first time 
the NFL has been added to any cheerleader 
lawsuit and raises the question if this will be 
a growing trend. Technically, the NFL does 
not employ any of the cheerleading squads, 
nor does the League require teams to staff 
cheerleaders. The legal question, however, 
revolves around the potential agency re-
lationship that exists between the alleged 
employers of the cheerleaders, the Oakland 
Raiders, and the NFL.

The claim points out that in Section 9 
(a)(2) of the NFL Constitution and Bylaws 
(“Constitution”), NFL teams are required to 
file all written employment contracts with 
non-player employees in the NFL League 
Office. The claim alleges that the NFL 
regulated those agreements and, in turn, 
exercised control over the wages, hours, 

working conditions, as well as suffered or 
permitted the Raiderettes to work, and/or 
engaged the Raiderettes to work. It further 
alleges that by operation of law the NFL 
became a party to the Raiderette Agreements, 
and an agency relationship between the NFL 
and the Raiders was created for the purposes 
of regulating Raiderette employment. The 
claim finishes up by alleging that there was 
a concerted action between the NFL and 
the Oakland Raiders to depress the wages 
of female athletes and, therefore, the NFL 
is equally liable for the conditions that the 
Raiderettes had to endure.

In order to successfully include the NFL 
in this litigation, the Raiderettes need to 
prove, among other things, that the Oakland 
Raiders were in fact acting as agents of the 
NFL in their contractual dealings with the 

See Cheerleader on Page 14
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Raiderettes. An agent relationship is created 
when one person, a principal, manifests as-
sent to another person, an agent, that the 
agent shall act on the principal’s behalf and 
subject to the principal’s control, and the 
agent manifests assent or otherwise consents 
so to act. The crux of the litigation will rest on 
the NFL’s right of control over the Oakland 
Raider organization and whether the team 
was acting on the NFL’s behalf in employing 
the Raiderettes. The claim cites to Section 9.3 
(a)(2) of the Constitution to evidence that 
the NFL Constitution requires a regulation 
of cheerleader employment agreements. This 
section states in whole:

Every contract with any employee of the 
League or of a club therein shall contain a 
clause wherein the employee agrees to abide 
and be legally bound by the Constitution 
and Bylaws and the Rules and Regulations 
of the League, as well as by the decisions of 

the Commissioner, which decisions shall 
be final, conclusive, and unappealable . . . 
. Every written employment contract with 
any non-player employee of a club shall be 
filed in the League office promptly following 
its execution and shall provide: that such 
contract sets forth the entire agreement be-
tween the parties; that no oral agreements, 
and no other written agreements, except 
as are attached to the contract or specifi-
cally incorporated by reference therein, exist 
between them; that such written contract 
(including agreements attached thereto or 
incorporated therein) sets forth the entire 
agreement or understanding not reduced 
to writing and specifically incorporated 
into such employment contract prior to its 
execution or when subsequently amended.

While the NFL requires copies of all 
non-player contracts be filed with the NFL 
office, it is not clear that the NFL is actually 

responsible for anything other than holding 
these agreements on file. The constitutional 
language makes no specific mention of regu-
lation of the content of those contracts and 
minimal regulation of non-player conduct 
at all. For example, mention of cheerleader 
conduct appears merely one time, in Sec-
tion N – a section dealing with the noise 
regulation of both cheerleaders and mascots. 
It is a stretch to impute the entirety of this 
constitutional language to mandate a review 
of every team’s non-player compensation. 
While it seems to be true that the NFL is 
not prohibited from raising an issue with 
teams or delegating standards for any aspect 
of a team’s business, at most it can be said 
that the NFL did a disservice by not becom-
ing familiar with each team’s practices of 
employing cheerleaders – a decision that is 

See Cheerleader on Page 15
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Cheerleader Litigation Update: Will NFL be Liable for Team’s Actions?
Continued From Page 14

already casting a negative light on the gender 
inequalities present in professional football.

It is also tenuous to claim that the Oakland 
Raiders were acting on behalf of the NFL in 
securing this business-generating contract. 
The NFL itself has no role in selection, 
hours, wages, or duties of the cheerleaders. 
Organizations, as mere “members” of the 
NFL, are given the discretion to employ 
cheerleading squads if they choose – a deci-
sion that generates an average of $1 million 
extra revenue per season for the football or-
ganizations. It is no doubt that these women 
are being exploited and underpaid for the 
business objectives of the individual teams 
as opposed to the revenue objectives of the 
NFL. As the Constitution spells out, “[t]he 
purpose and objects for which the [NFL] 
is organized are: to promote and foster the 
primary business of League members, each 
member being an owner of a professional 
football club located in the United States.” 
Read more literally, the purpose of the NFL 
is to further the business of league members 
– not to set requirements for league members 
in order to further the business of the NFL. 
Instead, the NFL acts as a type of gatekeeper 
that “promote[s] and foster[s]” the conduct 
of all the teams in the league, so as to en-
sure uniformity and fairness. The NFL was 

not created to employ individual teams as 
agents for the purpose of securing business 
contracts, but was instituted to regulate a 
professional league. Even though there are 
severe deficiencies in the pay for professional 
cheerleaders, it seems highly unlikely that the 
NFL will remain as a party in this dispute.

The outcome of this epidemic poses 
significant implications for the future of 
professional football cheerleading and the 
outcome has the potential to have a national 
impact. At the end of the 2013 season, there 
were six teams that did not have full-time 
cheerleading squads: Pittsburgh Steelers, 
Cleveland Browns, Chicago Bears, New York 
Giants, and Green Bay Packers. Since these 
lawsuits have popped up, one cheerleading 
squad, the Buffalo Jills, has been suspended 
and there is no telling if other teams will 
follow in tow. The surprising facet of it all 
is that cheerleaders continue to show up to 
tryouts with the hopes of making the squads 
– knowing that the pay and conditions are 
dismal. As one unnamed, former Buffalo 
Jill admits, “there are many girls who are 
against the suit. They claim that we knew 
there would be little to no pay and [it] was 
an invaluable experience.” This raises ques-
tions about the gender inequalities that are 
so inherently ingrained into the American 

lifestyle that women have no sense of the 
intrinsic wrong that is surrounding this 
litigation. Considering the NFL is a male-
dominated field that makes millions upon 
millions of dollars every year, it is illogical 
that cheerleaders are exploited for less than 
minimum wage. While the NFL itself may 
have a good chance of escaping the conse-
quences of this wage oversight, the individual 
organizations will likely feel the effects of the 
unequal playing field between the men and 
women that work for them. l

Ashley Arnett is a rising 3L at 
the University of California, Davis 
School of Law. She is a Senior Articles 
Editor on the UC Davis Law Review 
and the President of the Entertain-
ment and Sports Law Society. Ashley 
recently placed 3rd place in the Sports 
Lawyers Association’s 2014 Student 
Writing Competition for her article 
on NFL cheerleader litigation.

Minor Leagues Respond to players’ Lawsuit
Continued From Page 9

between a player and a team arising under 
the contract is “arbitration by the Com-
missioner.” Thus, defendants will almost 
certainly file a motion to compel arbitration, 
and the players will argue that the arbitration 
provision should not be enforced.

This litigation is now in the bottom of 
the first, in what may well be a lengthy 
and hard-fought matchup. Procedural 
wrangling over the proper forum for the 
dispute will likely last for months before 

Chambers & partners 
Recognizes Herrick as 
Leading Law Firm

The latest Chambers & Partners rankings 
are out, and not surprisingly there are a 
lot of familiar names among the law firms 
and practitioners at the top of the sports 
law category. 

Among those firms securing the highest 
recognition with Chambers was Herrick, 
Feinstein LLP. Herrick, Feinstein LLP offers 
expertise in a wide range of “sport-related 
matters, including stadium deals, media 
rights agreements and transactions.” 

Leading the sports law practice are 
partners Irwin Kishner and Dan Etna, 
who have helped serve a variety of clients, 
including YES Network, Legends Hospital-
ity, InterMedia Partners, Joseph Tacopina, 
and Staten Island Yankees.

discovery and litigation of the substance 
of the claims and defenses begin in earnest 
— and it remains to be seen whether he 
substance will be addressed in court or in 
arbitration. l

Cari A. Cohorn is a partner in 
the San Francisco office of Phillips, 
Erlewine & Given LLP. Her practice 
focuses on employment law, as well as 
sports and entertainment law.
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Lessons from Brian Stow v. LA dodgers verdict
Continued From Page 3

party was undertaken shortly after the as-
sault, but such findings could not be used 
at trial. This is one reason why undertaking 
regular risk audits and following those rec-
ommendations can be one of the best pieces 
of evidence to show a jury that various risks 
had been identified, evaluated, and acted 
upon. Whenever there exists extemporane-
ous documentation showing what a facility 
has done, attorneys will attempt to use 
such documentation to prove the facility 
did something correct or failed to act ap-
propriately. That is why risk management 
advocated encourage documenting what a 
facility is doing. Those who might advocate 
not documenting anything, to avoid a 
paper trail, will create significant trouble. 
The facility will be in trouble if an expert 
from the industry can show that it is the 
law, industry standards, or best practices to 
have undertaken documentation whether 

for management to know about risks, re-
spond to risks, or better train employees.

The concepts below represent some of 
the keys that could be gleaned from the 
case, without disclosing any sensitive or 
classified information.

1) You need training, training, and more 
training. A team, facility, concessionaire, or 
others need to provide appropriate train-
ing for all employees. Every employee is 
important, and training just the top or 
perceived most important personnel can 
lead to a disaster. The weak link in the 
armor can make the entire suit fall apart. 
The Dodgers provided training, but it was 
hard to prove the quality of that training. 
Thus can a facility manager answer the 
following questions:
•	 What is covered in the training? (make 

sure copies of all PowerPoints, exercises, 
exams, sign-off forms, etc... are kept for 

future records)
•	 Who receives training? (have all attend-

ees sign-off that they attended and give 
an exam so that test scores can be used 
to show that attendees were required to 
pass or had to go through retraining until 
they passed) Just because someone has 
a guard card, as an example, does not 
mean they know how to handle situa-
tions with intoxicated fans at a ballpark.

•	 When is training received (dates/times- 
such as only pre-season or at other times)? 
If training is received on-the-job or just 
a couple days before opening day is it 
really effective?

•	 How is retaining conducted and for how 
many hours?

•	 Who conducts/attends the training? It 
is critical to have senior management 

See Lessons on Page 17
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Lessons from Brian Stow v. LA dodgers verdict
Continued From Page 16

present to help highlight how critical 
the role of safety preparation is for the 
entire organization.

•	 Is the training program customized 
to the facility and/or does it contain a 
broader program such as TIPS/TEAM 
training?
2) With the advent of incident manage-

ment systems (IMS) there is a lot more 
data that can be used to analyze incidents 
in and around a facility. One of the keys 
to such a system is how well data is entered 
and in what form. Many facilities complete 
incident cards and then enter that informa-
tion into a computer system. Others enter 
data immediately into online forms. Key 
concerns with such systems include:

What data is being sought? Some 
information might be confusing. If fans 
are being prevented from entering due to 
being intoxicated, the incident should be 
reported as occurring outside the stadium, 
but if ticket information is collected then it 
might appear that the incident is attached 
to a specific location inside the stadium. 
The data must be as clear as possible to 
effectively mine the data. As an example, 
the information might not just indicate 
what time the incident occurred, but also 
when exactly during the game it occurred.

What are the terms that will be consis-
tently used in reports? If a fight is called a 
battery than every fight should be classified 
the same. If instead it can be called an assault, 
verbal fight, physical fight, disturbing the 
peace, shoving, pushing, fan misconduct, 
etc... then it will be harder to truly determine 
the total number of fights that might have 
occurred. This can also impact determin-
ing where additional resources are needed 
to prevent potential fights, as an example.

What is done with the information? 
Information that is collected just to be col-
lected has very little value. Is information 
from IMS shared with the widest breadth 

of stakeholders, how often is it shared, and 
how is the information shared?  While some 
facilities share material with upper man-
agement, that is a significant lapse in the 
opportunity to truly communicate successes 
and possible short comings. Similar to how 
open book management is transforming 
many businesses, when a facility shares 
critical information across all employees 
and stakeholders, it is easier for low paid 
employees to internalize the value of what 
they are doing and why they are doing it.

3) Management fundamentals need to 
be consistent and appropriate. Management 
needs to be involved from hiring the right 
people, training them, properly positioning 
them, properly reviewing them, and to pos-
sibly terminating them if they are not doing 
their job well. Every step in the process is 
important and failing in one of the areas can 
lead to significant problems.  For example, 
a deployment sheet is a critical part of the 
planning process. However, what happens if 
employees do not show-up. If a facility has 
indicated in advance that it is important to 
assign someone to a given area, then signifi-
cant questions can be raised if that area is 
not covered (i.e. why develop a deployment 
sheet to cover certain areas if there is no 
coverage of those areas on a consistent basis). 
Could the team have had extra employees 
to fill in to make sure an area is covered? If 
employees are supposed to be roaming can 
the facility prove they actually visited areas 
that otherwise would not be covered? Does a 
manager or supervise regularly visit deployed 
personnel to make sure they are in the right 
place at the right time? If employees will need 
to be redeployed, are they given enough time 
and assistance to make sure areas that are 
supposed to be covered are in fact covered 
at the right time? Are employees regularly 
evaluated to make sure they are doing their 
job (if employees have not been evaluated 
in years can the team/facility prove they are 
capable employees who do the job well and 

follow policies and procedures)?
The key is that under examination can 

a team or facility prove that someone who 
was supposed to be in a given place (and 
they are supposed to be there to insure fan 
safety) are in fact there or had enough time 
to get there when needed.

As I testified at the Stow trial (in refer-
ence to quotes from one of my textbooks), 
there is no way to guarantee a 100% safe 
event. But that doesn’t mean that a facility 
should not take every reasonable step to 
make sure a facility is as safe as possible. 
A facility owner/occupier is ultimately 
responsible for their property and that is a 
non-delegable duty. Even with significant 
law enforcement presence, the facility 
manager needs to make sure the facility is 
reasonable safe. Criminal conduct can occur 
at almost any location. Liability is normally 
only imputed to a facility if they knew 
about a hazardous environment or could 
reasonably identify such an environment 
and do not implement steps to minimize 
the potential criminal conduct. Thus, if a 
facility does not know where incidents are 
happening, does not know where employees 
are located, does not insure safety personnel 
are properly trained/supervised and in the 
right spots and doing their job, then they 
can possible held responsible for a climate 
where a crime might not have happened 
if the facility and its employees knew and 
addressed these risks/issues. l

Gil Fried is a Professor and Chair of 
the Sport Management Department 
at the University of New Haven. He 
regularly writes and lectures on sport/
concert risk management issues and 
has served as an expert witness in 
sport/venue related cases since 1993. 
His consulting web page is www.
gilfried.com.

http://www.gilfried.com/
http://www.gilfried.com/


Copyright © 2013 haCkney publiCations (haCkneypubliCations.Com)

  July-August 2014  ProfessionAl sPorts And the lAw
18

Many people believe that law firms are pretty much the same. We don’t. We believe that what separates us
from the pack is not what we do, but how we do it. Aggressive not conservative, team players not one-man-bands,
problem solvers not just legal practitioners. Our clients clearly understand and value this difference.

“There’s really no difference between law firms.”

Offices in 
New York
Los Angeles 
Century City
San Francisco 
Palo Alto
Washington, DC
Orange County 
Santa Barbara 
San Diego 
Del Mar Heights 
Shanghai 

www.sheppardmullin.com
www.coveringyourads.com

8-9-11 Pro Sports and the Law _7.5 x 4.25  8/9/11  2:40 PM  Page 1

The Seattle Seahawks have hired Ed 
Goines as General Counsel and Vice 
President, Government Affairs. Goines will 
administer the corporate legal affairs for 
the Seahawks and First & Goal. In addi-
tion, he will be responsible for managing 
the organization’s government relations 
strategy and policies. Goines joined the 
Seahawks after working most recently as 
assistant chief counsel for Disney Interac-
tive (The Walt Disney Company). Prior to 
his time at Disney, he served five seasons 
as general counsel and vice president 

of business affairs for the San Francisco 
49ers from 2001-07, including one year 
as legal consultant to the 49ers. Before 
joining the 49ers, Goines worked in the 
entertainment and sports fields, including 
serving as in-house legal counsel for Major 
League Soccer, Ticketmaster and Mattel. 
Goines began his law career as an associate 
in the Los Angeles office of national law 
firm, Baker & Hostetler. A graduate of 
University of California, Berkeley, School 
of Law in 1992, he obtained a bachelor’s 
degree from Stanford University in 1988.

Seahawks Hire goines as general Counsel

The Washington Redskins have ap-
pealed the split decision of the Trade-

mark Trial and Appeal Board, ordering 
cancellation of the Washington Redskins’ 
long-held federal trademark registrations. In 
the team statement, it noted that the appeal 
is in the form of a complaint, effectively 
starting the litigation anew, this time in a 
federal court before a federal judge, and not 
in the administrative agency that issued the 
recent split decision.

“We believe that the Trademark 
Trial and Appeal Board ignored both 
federal case law and the weight of 
the evidence, and we look forward 
to having a federal court review this 
obviously flawed decision,” said Bob 
Raskopf, trademark attorney for the 
Washington Redskins.

The Washington Redskins’ complaint, 
filed in the United States District Court 
for the Eastern District of Virginia, 

Washington Redskins Appeal Trademark Ruling

explains why the Court should reverse 
the Board’s order and properly find that 
Native Americans did not consider the 
team name “Washington Redskins” to 
be disparaging during the relevant time 
frame of 1967-1990, according to the 

team. “While the complaint points out 
the many errors in the Board’s decision, 
the federal judge may disregard the 
Board’s decision entirely in conducting 
its own independent evaluation of the 
evidence,” it suggested. l
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grounds for National Sport Swimming Federation Suspension
Continued From Page 20

equity” principle, i.e. trains and competitions without inhibited 
substances and methods. In other words, each sport federation 
should take all reasonable measures in order to prevent doping 
offenses.

In conclusion, a national swimming federation may be suspended 
in the following circumstances:
•	 swimming federation’s sportsmen (in one discipline) should 

commit 4 doping violations within a period of 12 moths from 

the first offense;
•	 those sportsmen should be subjected in accordance with FINA 

Doping Control Rules.
Russian Swimming Management should take complete control 

of nutrition use, concern amending internal anti-doping rules in 
order to create private and general prevention and should com-
mence conducting different anti-doping events – talks, conversa-
tions, conferences etc. l

drew and the power of Arbitral precedent in pro Sports
Continued From Page 7

member of the union and the arbitrator maintains jurisdiction, 
or the player is not a member of the union and the arbitrator 
lacks jurisdiction.

Accordingly, should Aiken and Nix seek to be declared free 
agents, an arbitrator would likely have to look no further than 
Eischen’s decision regarding J.D. drew to determine it is beyond 
their jurisdiction to adjudicate the claim. As such, the arbitra-
tor would defer the matter to the discretion of the Executive 

Council, which would presumably present the players with the 
same options presented to Drew: sit out the current season and 
reenter the draft next year or attend college and reenter the draft 
in three years when eligible. But, the council would likely fall 
short of declaring them free agents.

Ironically, after choosing to file grievances, Aiken and Nix, 
two pitchers, would have preferred if J.D. Drew hit a home run 
nearly 20 years ago. l



Copyright © 2013 haCkney publiCations (haCkneypubliCations.Com)

  July-August 2014  ProfessionAl sPorts And the lAw
20

By Sergey Yurlov

The article is devoted to consideration of 
legal issues that arise within doping rules 
violations. The author examines whether 
a national swimming federation may be 
suspended for a definite period for a certain 
quantity of doping offenses committed by 
its sportsmen.

Legal issues connected with the national 
swimming federation’s suspension 

have become topical after the disqualifi-
cation of several Russian swimmers for 
doping rules violations. As of June 9, 2014 
one Russian swimmer – Julia Efimova1 — 
has been suspended for 16 months (till 
February 28, 2015) upon a FINA Doping 
Panel’s decision dated May 12, 2014, while 
two other Russian swimmers – Vitaliy 
Melnikov and Sergey Makov — have been 
tested positive to the different substances 
and been provisionally suspended until 
their case can be heard before the FINA 
Doping Panel. Their suspension periods 
started on April 1, 2014 and January 20, 
2014, respectively. Makov and Melnilov 
are waiting for FINA Doping Panel hear-
ing. Another Russian swimmer – Olga 
Klyuchnikova — has been banned on the 
national level by Russian doping authori-
ties. For the foregoing reasons, Russia is at 
risk of being suspended from international 
swimming competitions.

According to Art.C12 of the Federation 
Internationale de Natation (hereinafter 
– “FINA”) Constitution2 any member 
may be sanctioned in case of violation of 
the FINA Rules. The FINA Constitution 
imposes the following sanctions: warning; 
fine; suspension; and expulsion.

In accordance with the Art.DC 12 of 

1  Find the full text decision in respect of 
J.Efimova on: http://www.fina.org/H2O/docs/
antidoping/reports/efimova_decision.pdf 

2  Find the full text of the FINA Constitution 
on: http://www.fina.org/H2O/docs/rules/
FINAconstitution_20132017.pdf 

FINA Doping Control Rules (hereinafter 
– “Rules”) 2013-2017 if 4 (four) or more 
anti-doping rule violations are committed 
by sportsmen in the same discipline affili-
ated to the same member federation within 
a period of 12 months from the first offence 
and sanctioned according to FINA Dop-
ing Control Rules, the member federation 
shall be suspended in that discipline for 24 
months. The Rules stipulate that a doping 
offence being under the jurisdiction of and 
reported to FINA by a member federation 
(national federation, for example, Russian 
swimming federation) shall not be included 
under this rule. Thus, if a sportsman com-
mits a doping violation participating in 
national sport events and subjected to 
liability by the national body such cases 
shall not be included in four violations, 
i.e. they do not count.

The question is–how to prevent further 
doping rules violations and how to avoid 
federation’s suspension? What things should 
be done by Russian Swimming Manage-
ment3 (hereinafter – “RSM”)?

It appears that RSM should take the 
following measures:
•	 enacting of internal anti-doping policy;
•	 enacting the guidelines for nutrition use;
•	 conducting a wide range of events on 

anti-doping issues – scientific and practi-
cal conferences; webinars; presentations; 
anti-doping schools etc.;

•	 procuring and conducting of more care-
ful internal doping control;

•	 upgrading liability for doping violations 
– “private and general prevention”;

•	 conducting open hearings in Doping 
Bodies.
The Russian Swimming Federation 

should adopt its own internal anti-doping 
policy, where each sportsman is obliged not 
to use inhibited substances. More impor-

3  This means government bodies of Russian 
Swimming Federation

tantly, the policy should prescribe that each 
sportsman may use the recommended sport 
nutrition only (for example, L-Carnitin, iso-
tonics, BCAA recommended by the coach 
or medical staff). Thus, a sportsman shall 
have the right to use secured sport nutrition. 
Our understanding is that each sportsman 
shall notify his or her coach of the sport 
nutrition he uses. This circumstance plays 
a critical part, because recent doping cases 
show that sportsmen take sport nutrition 
without prior notification. Such provisions 
(prior coach / medical staff notification) will 
protect sportsmen from doping violations.

In addition, Russian Swimming Fed-
eration should conduct different events 
on anti-doping issues – conferences, talks, 
conversations etc. Sportsmen should be 
provided within comprehensive informa-
tion regarding doping issues i.e. information 
about the concept “doping”, what are the 
doping violations and how to prevent them. 
RSM officials and medical staff should 
show that doping is bad for sportsman’s 
body, that it brings significant side effects. 
Swimming coaches should be engaged in 
special lectures devoted to doping issues.

The Russian Anti-Doping Agency 
(hereinafter – “RUSADA”) should consider 
amending internal Russian legal provisions 
related to liability for doping violations. 
Sanctions should make a doping offense 
unprofitable. It is thought that the main 
purpose of RUSADA is preventing doping 
rules violations (doping control, where-
abouts requirements etc.) and imposing 
sanctions (implementation of Anti-doping 
Code, conducting of hearings) if such viola-
tions are committed.

Russian Swimming Federation’s Anti-
Doping Committee should control its ath-
letes using different legal instruments that 
are described above. Our understanding is 
that one of the most important aspects of 
this work is procurement of the “sportsmen 

grounds for National Sport Swimming Federation Suspension

See Grounds on Page 19
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