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The Office of Strategic Planning & Budgeting (“OSPB”), Senate President-

Elect Steve Yarbrough and House Speaker-Elect J.D. Mesnard (collectively, the 

“Amici”), by and through counsel undersigned, hereby submit this brief as Amici 

Curiae.  The purpose of this brief is to provide the Court with information 

concerning the Petitioners’ request for an order staying the implementation and 

enforcement of Proposition 206 pending final appellate review (the “Stay”).
1
 

STATEMENT OF INTEREST 

This brief is filed pursuant to Rule 16(b)(1)(B), Arizona Rules of Civil 

Appellate Procedure, which permits “the State of Arizona, or an officer or agency 

of the State of Arizona,” to submit an Amicus Curiae brief to this Court.  

Amicus Curiae OSPB is a division of the Arizona Governor’s Office.  One 

of OSPB’s primary responsibilities is providing the executive’s state budget 

recommendation to the Arizona Legislature.  Pursuant to law, OSPB will issue its 

budget recommendation for Fiscal Year 2018 on or before January 14, 2017.
2
  

OSPB’s executive budget recommendation is developed in consultation with all 

state agencies and based on financial data provided by the agencies.  Throughout 

the fiscal year, OSPB monitors and assesses the financial condition of the state 

                                                             
1
 The Amici refrain from taking a position on the merits at this time. 

2
 See A.R.S. § 35-111 (“[N]ot later than five days after the regular session of the 

legislature convenes, the governor shall submit to the legislature a budget 

containing a complete plan of expenditures proposed to be made . . . for the next 

fiscal year for annual budget units and all monies and revenues estimated to be 

available therefor.”). 
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agencies, the General Fund and other financial components of public finance 

relating to the operation of state government.  As necessary, OSPB provides 

recommendations to the executive for budget modifications that can be made 

through the legislative process. 

Amicus Curiae Steven Yarbrough is the President-Elect of the Arizona 

Senate and the senator for Arizona’s 17th legislative district.  Amicus Curiae J.D. 

Mesnard is the Speaker-Elect of the Arizona House of Representatives and one of 

the two representatives for Arizona’s 17th legislative district.  The President-Elect 

and the Speaker-Elect are the presumptive officers for their respective chambers 

for the upcoming 53rd Legislature.  Ariz. Const. art. IV, pt. 2 § 8; A.R.S § 41-

1102(B).  

As public officers duly elected to the governmental branch charged with 

appropriating funds for the state of Arizona, President-Elect Yarbrough and 

Speaker-Elect Mesnard, along with OSPB, respectfully submit this brief to assist 

the Court in its evaluation of the immediate and certain fiscal impacts of 

Proposition 206, the significant hardship it will present to the Legislature and the 

taxpayers of Arizona, and the public policy interest inherent in issuing a stay. 

Amici are uniquely positioned to observe, bear and articulate the brunt of the 

complications and uncertainties that implementation of Proposition 206 will 

inevitably inject into the budgetary process, and are gravely concerned about the 
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new demands it will place on the General Fund and the Legislature’s ability to 

meet those demands. 

INTRODUCTION 

On special action review, this Court is authorized to enter the requested 

Stay, applying the same standards as those applicable to temporary restraining 

orders and preliminary injunctions under Rule 65 of the Arizona Rules of Civil 

Procedure.  Ariz.R.P.Sp.Act. 5.  Among the factors to be considered are the 

hardships that may be encountered in the absence of a stay and any public policy 

considerations that may favor imposition of a stay.  See e.g. TP Racing, LLLP v. 

Simms, 232 Ariz. 489, 495, 307 P.3d 56, 62 (App. 2013).  Those two issues are of 

particular import to the Amici concerning Proposition 206 and the Revenue Source 

Rule of Article IX, § 23 of the Arizona Constitution, which provides, in relevant 

part: 

An initiative or referendum measure that proposes a mandatory 

expenditure of state revenues for any purpose, establishes a fund for 

any specific purpose or allocates funding for any specific purpose 

must also provide for an increased source of revenues sufficient to 

cover the entire immediate and future costs of the proposal. The 

increased revenues may not be derived from the state general fund or 

reduce or cause a reduction in general fund revenues. 

First, substantial hardships will befall the State should Proposition 206 take 

effect on January 1, 2017 before this Court has an opportunity to review, analyze 
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and determine the “serious questions” raised by the Plaintiffs/Petitioners.
3
   

Second, important public policy considerations favor issuance of the Stay.     

As a result of the substantial hardships that will be imposed upon the State if 

Proposition 206 is implemented, and the significant public policy issues at stake, 

this Court should enter the Stay, pending this Court’s final determination of the 

Plaintiffs’/Petitioners’ Joint Petition for Special Action. 

ARGUMENT 

THE BALANCE OF HARDSHIPS TIPS DECIDEDLY IN FAVOR OF THE 

REQUESTED STAY 

The first phase of the Proposition 206 minimum wage increase to $10.00 per 

hour will take place on January 1, 2017.  The initiative also requires most 

employers to provide paid sick leave for their employees beginning July 1, 2017.   

While Proposition 206 exempts state employees, it does, however, impose 

adverse financial consequences upon the state budget.  Its implementation will 

necessitate significant, and immediate, expenditures from the General Fund.  As 

noted by the Plaintiffs/Petitioners, among other obligations, “the State will be 

contractually required to increase its reimbursements to [Arizona Health Care Cost 

Containment System (“AHCCCS”)] service providers and other State contractors 

                                                             
3
 In its ruling, the trial court judiciously noted that the body of legal precedent 

surrounding this constitutional issue is underdeveloped, finding that the “dearth of 

case law construing the [Revenue Source Rule] . . . raises ‘questions serious 

enough to require litigation.”’ Superior Court Under Advisement Ruling at p. 11 

(citing Arcamuzi v. Continental Air Lines, Inc., 819 F.2d at 937). 
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who will be required to pay their employees the increased wage and sick leave 

benefits mandated by the Act.”  Plaintiff’s Application at pp.6-7.   

Consequently, unless stayed pending resolution of this action, commencing 

January 1, 2017, Proposition 206 will require the State to pledge additional funds 

from existing appropriations and seek new appropriations from the General Fund 

to pay costs that would not arise but-for implementation of the Act. 

 As one example, OSPB and the Joint Legislative Budget Committee staff 

(“JLBC”) believe that implementation of Proposition 206, and the consequent 

increase in expenses to plans and providers, will necessitate a parallel increase in 

program expenditures.  Failure by the State to provide such funding compromises 

the State’s ability to satisfy the AHCCCS network adequacy requirements, and 

other obligations, imposed by Federal regulations and grant requirements.  

Noncompliance with Federal regulations would expose the State to potential 

corrective action and the loss of Federal funding for AHCCCS programs.   

The State, therefore, to avoid these consequences, in the first six months of 

2017, will allocate millions of dollars of additional General Fund money into such 

programs, the expenditure of which cannot be avoided pending the outcome of this 

appellate process absent a Stay.
4
   

                                                             
4
 Amici project that Proposition 206 will require continual and ongoing additional 

General Fund appropriations for Fiscal Year 2018 and beyond. 
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OSPB and JLBC, using data provided by the agencies, calculate that 

Proposition 206, if not stayed, will result in an immediate increase in agency 

expenditures.  For example, AHCCCS has reported increased costs of $20.3 

million in Fiscal Year 2017 related to Arizona Long Term Care System Elderly 

and Physically Disabled (“ALTCS EPD”) and Behavioral Health Services from 

various fund sources.  Additionally, AHCCCS reports that the Department of 

Economic Security (“DES”) also will have increased expenditures due to 

Proposition 206.  DES Blast at p. 1.  AHCCCS estimates that costs will increase by 

$25.1 million in Fiscal Year 2017, of which, OSPB and JLBC estimate that $7.7 

million will be state General Fund.  AHCCCS Notice of Public Information at p. 1 

and JLBC Fiscal Impact Memo at p. 1. 

Other agencies currently are evaluating Proposition 206’s impact upon their 

budgetary obligations.  OSPB believes there is a distinct possibility that 

Department of Child Safety and other agencies will report similar Fiscal Year 2017 

increased expenditures, which may require supplemental appropriations from the 

General Fund. 

With respect to the 2018 Fiscal Year, OSPB projects that Proposition 206 

will require an additional $21.2 million from the General Fund for DES ($15.6 

million) and AHCCCS ($5.6 million).  JLBC, based upon the 2017 Fiscal Year 
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impact, has similarly estimated 2018 Fiscal Year General Fund costs of at least 

$22.4 million for DES and AHCCCS.  JLBC Fiscal Impact Memo at p. 1. 

Clearly, the financial implications relating to Proposition 206’s 

implementation are measurable and substantial.   

The approach most consistent with Article IX, § 23 is for this Court to enter 

an order staying the initiative’s implementation until this Court rules on the merits 

of Plaintiff/Petitioners’ legal claims.  As is explained above, absent a Stay, 

Proposition 206 certainly creates new expenses for the General Fund and the State 

will experience immediate and extraordinary hardships as it will be required to 

solve a complex, and expensive, financial puzzle to accommodate the far-reaching 

consequences of implementing a law facing a significant constitutional challenge. 

PUBLIC POLICY CONSIDERATIONS COMPEL ISSUANCE OF 

THE STAY 
 

In its Under Advisement Ruling, the Superior Court correctly pointed out 

that “[t]he Court must also consider public policy in weighing a request for a 

preliminary injunction” and that a court must be mindful of the public 

consequences of an injunction.  TP Racing, L.L.L.P, 232 Ariz. at 495, 307 P.3d at 

62.  The Superior Court, however, committed reversible error when its analysis 

failed to recognize the constitutional policy embodied in the Revenue Source Rule.  

The constitutional language of Article IX, § 23 unambiguously prohibits 

voter-enacted measures from drawing from the General Fund revenues.  It is 
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hornbook law that a constitutional rule prevails over a statutory enactment.  

Dobson v. Comm’n on Appellate Court Appointments, 233 Ariz. 119, 124, 309 

P.3d 1289, 1294 (2013) (“When a state statute conflicts with Arizona’s 

Constitution, the constitution must prevail.”). 

Yet, the Superior Court concluded that Proposition 206, a statutory measure, 

expressed the will of the voters and that an injunction “would run counter to public 

policy.”  Superior Court Under Advisement Ruling at p. 12.  In doing so, the 

Superior Court sidestepped the more important point of policy that, by enacting the 

Revenue Source Rule, the voters established a constitutional policy of sound fiscal 

management for public finances.  To that end, ballot measures must provide 

original funding sources whenever there is a negative fiscal impact on the General 

Fund.  

At minimum, public policy favors enjoining Proposition 206 to maintain the 

status quo and ensure an orderly and efficient budgetary process for all areas of 

state government receiving General Fund appropriations and to avoid uncertainty 

over the fate of Proposition 206 in the coming months. 

A stay pending review also furthers public policy considerations by 

providing future initiative drafters with clarity on the effect of the Revenue Source 

Rule.  If the trial court’s decision is allowed to stand without further guidance from 

this Court, future initiative drafters will have a blueprint for circumventing the 



12 
 

Revenue Source Rule by simply avoiding to explicitly propose a mandatory 

expenditure of state revenues, and thereby causing indirect increases to General 

Fund expenses. 

The immediate and significant impact of Proposition 206 on the General 

Fund and appropriations process necessitates Amici’s desire for clarity on the 

application of the Revenue Source Rule – clarity that can only come from 

maintaining the status quo pending a full review of this case on the merits. 

CONCLUSION 

 Based upon the foregoing, Amici respectfully request that this Court enter an 

order staying implementation and enforcement of Proposition 206 pending final 

appellate review. 

 RESPECTFULLY SUBMITTED this 28
th
 day of December, 2016. 

Bergin, Frakes, Smalley & Oberholtzer, PLLC 

 

/s/ Brian M. Bergin    
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