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MARKET ALERT1 | Validity of arbitration agreements: the U.S. Supreme Court on FAA and 

Arbitration Clauses 

 

On November 26, 2012, the U.S. Supreme Court in Nitro-Lift Technologies, L.L.C. v. Eddie 

Lee Howard, et al, 568 U.S.__(Nov. 26, 2012), vacated a decision issued by the 

Oklahoma Supreme Court that had issued a decision upon certain noncompetition 

clauses contained in two employment agreements, declaring them null and void, 

therefore disregarding an arbitration clause contained therein, which required the 

parties to submit any dispute on the merits of the employment agreements to an 

arbitrator.  

 

Two former employees of Nitro-Lift Technologies, L.L.C., a company engaged in 

enhancing the performance of operators of oil and gas wells, had entered a 

confidentiality and noncompetition agreement with Nitro-Lift. However, after quitting 

their job, they started working for Nitro-Lift competitors. The confidentiality and 

noncompetition agreement included an arbitration clause, providing that “Any dispute, 

difference or unresolved question between Nitro-Lift and the Employee (collectively the 

“Disputing Parties”) shall be settled by arbitration by a single arbitrator mutually 

agreeable to the Disputing Parties in an arbitration proceeding conducted in Huston, 

Texas in accordance with the rules existing at the date hereof of the American 

Arbitration Association.” After the two employees started working for Nitro-Lift 

competitors, they were immediately served with a demand for arbitration from Nitro-Lift, 

who was claiming a breach of the noncompetition agreement. However, the two 

former employees filed suit in the District Court of Johnston County, Oklahoma, asking 

the court to declare the noncompetition agreements null and void. The District Court of 

Johnston County, Oklahoma dismissed the complaints, on the grounds that the 

agreement entered by the parties contained a clause stating that an arbitrator should 

settle the parties’ disagreement. The Oklahoma Supreme Court, however, disregarding 

previous decisions of the U.S. Supreme Court, held that “the existence of an arbitration 

agreement” “does not prohibit judicial review”, and that the noncompetition 

agreements were “void and unenforceable.” The conclusion reached by the 
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Oklahoma Supreme Court was based on the fact that “the underlying contract’s 

validity is a matter of state law.” 

 

The U.S. Supreme Court vacated the Oklahoma Supreme Court decision, which had 

disregarded its “precedents on the FAA”, restating the principle of Federal Arbitration 

Act’s applicability in state and federal courts. Since the trial court had found that the 

contract between Nitro-Lift and its two former employees contained a valid arbitration 

clause, and the Oklahoma Supreme Court did not hold otherwise, the U.S. Supreme 

Court concluded that “the validity of the remainder of the contract is for the arbitrator 

to decide.” 

 

The U.S. Supreme Court decision confirmed the applicability of FAA, supporting the use 

of arbitration clauses within contracts. In the event of an agreement that contains an 

arbitration clause, the parties may challenge the validity of such arbitration clause. 

However, in absence of any such challenge, or of a decision finding such clause 

invalid, the parties shall be bound to submit the merits of their dispute to an arbitrator.   
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