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December 10, 2014 

Last week, Sen. Dianne
Feinstein wrote to the Federal
Aviation Administrator signaling
her intent to pursue legislation
to expand the moratorium on all
private drone use. With news
that GoPro is developing a line of
small, lightweight consumer
drones equipped with
high-definition cameras, it is
clear that the drone industry is
taking flight. But the

proliferation of small drones, escalating encounters with full-sized aircraft, and a recent
decision by the National Transportation and Safety Board could take the wind from the
sales of the budding consumer drone business.

Since 1981, the FAA has exempted "model" recreational aircraft from most Federal
Aviation Regulations on the belief that such users are concerned about safety and
exercise good judgment. The small consumer drones currently on the market fall within
the FAA's model aircraft exemption. For these drones, the FAA only encourages users
to voluntarily stay away from populated areas and airports, avoid flying near full-scale
aircraft, and fly below an altitude of 400 feet.

Ironically, these same small drones cannot be flown for money, so real estate agents,
farmers, movie studios and the like cannot operate drones without FAA authority.
Recently, several film companies were granted such authority, but the FAA set forth 35
conditions and limitations requiring, among other things, that the drones be flown on a
closed set, by a licensed pilot with significant drone flight experience, and within the
line of sight of the pilot.

Over the past decade, the FAA has come under increasing pressure from Congress
and industry to allow commercial drones to operate. In 2012, Congress directed the
FAA to "provide for the safe integration of civil unmanned aircraft systems into the
national airspace system" by Sept. 30, 2015.

While Congress' directive was for the FAA to propose regulations solely for
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commercial, not recreational, drones, Feinstein's letter points out that increasing
encounters between regular airplanes and drones will make it difficult for Congress or
the FAA to continue to leave recreational use unregulated.

As many as half a million drones have been sold in the U.S. in the past three years.
According to Feinstein's letter, pilots around the country have reported a surge in
near-collisions with drones, and the FAA receives, on average, reports of at least one
drone incident each day. This means that a lot of recreational drone users are not using
"good judgment" as the FAA predicted in 1981.

Until recently, the FAA rarely took enforcement action against drone operators. But
an NTSB decision last month backs up Feinstein's urging that the FAA pursue "vigorous
enforcement and strong safety regulations" regarding drones.

In 2011, Raphael Pirker was fined $10,000 by the FAA for remotely piloting a
five-pound drone in a series of "careless or reckless" maneuvers around the University
of Virginia campus. Pirker was accused of flying his drone well above 400 feet, directly
toward pedestrians, and within 100 feet of a heliport.

Pirker argued, however, that the regulation prohibiting operation of "an aircraft in a
careless or reckless manner" shouldn't apply to him because his was a model aircraft
and, hence, exempt from such regulations. The NTSB disagreed, ruling that a drone is
an "aircraft" and the FAA has full authority to regulate all aircraft, whether or not it is
"manned or unmanned, large or small."

What's important about this decision is the NTSB's finding that the 1981 model
aircraft exemption does not exclude recreational drones from the Federal Aviation
Regulations. The NTSB emphasized that model aircraft users are on notice "of the
Administrator's intent to ensure the safe operation of model aircraft by appropriate
means." In other words, while in 1981 the FAA said that it would not enforce its
regulations on model users, it never said it did not have the authority to do so or
promise it never would.

And that's where a problem might arise for manufacturers hoping to cash in on
recreational drones. The NTSB has clearly authorized the FAA to apply existing
regulations to all unmanned aircraft, whether commercial or not, as Feinstein has
asked. With the increasing availability of inexpensive drones, many more recreational
users will be able to buy and operate them, perhaps in numbers even greater than
commercial users.

Since drone encounters already are occurring with increasing frequency, the FAA is
likely to have no choice but to step up enforcement, possibly grounding the recreational
drone industry.

C. Dana Hobart is a partner at Hobart Linzer LLP in downtown Los Angeles
where he specializes in the litigation and trial of complex commercial cases and
debtor/creditor business relations. He has represented aviation companies in
litigation and regulatory matters for over 20 years.
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