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I. OUTLINE 
 
 

 A. WHEN BODILY SUBSTANCE OBTAINED AT REQUEST  
  OR DIRECTION OF POLICE, IT IS A SEARCH AND SEIZURE 
 
 

• Schmerber v. California  
 (1966), 384 U.S. 757 . . . . .. . . . . . .  P. 7 
 
 
Subject to Fourth Amendments standard’s  
of reasonableness 
 

 B. MEANS BY WHICH SUBSTANCES MAY BE OBTAINED – 
  LIMITATIONS  

 
 1. Actual Consent  
 

• City of Fairfield v. Regner, 23 Ohio  
 App.3d 79 (1985) . . . . . . . . . . .  P. 8 
 
 Police did not seek implied consent  
 under R.C. §4511.191 
 
 Actual consent given 
 
 Actual consent does not require probable  
 cause or arrest 
 
 Consent must be voluntary 
 
 Consent involuntary if coerced by threats  
 or force or granted only in submission to  
 a claim of lawful authority 
 
 
• City of Cleveland Heights v. Cook,  

  8th Dist. App. No. 80475, 2002-Ohio- 
  3430 . . . . . . . . . . . . . . . . . P. 10 

 
 Consent must be obtained by police 
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2. Search Warrant 
 

 State v. Matus, 6th Dist. No. WD-06-072,  
2008-Ohio-377 . . . . . . . . . . . . . . . P. 10 

 
No constitutional right to refuse  
reasonably reliable chemical test for 
intoxication 
 
If refusal, officer may obtain search  
warrant based upon affidavit showing  
probable cause 
 
 

3. Exigent Circumstances 
 

• Schmerber. . . . . . . . . . . . . . . . . . P. 7 
 

Probable cause for OVI arrest required 
 
Exigent circumstances must be proven –  
delay necessary to obtain a warrant under  
the circumstances threatens destruction  
of evidence 
 
Test must be performed in a reasonable manner 
 
Judgment limited to facts of case 
 
 

• State v. King, 1st Dist. No. C-010778,  
2003-Ohio-1541 . . . . . . . . . . . . . .  P. 11 

 
Implied consent inapplicable because  
No actual arrest 
 
Actual consent inapplicable because  
given only in submission to claim of  
lawful authority (erroneously telling  
suspect license will be suspended for  
refusal under Implied Consent law) 
 
Obtaining blood was lawful because  
probable cause existed and exigent  
circumstances present which justified  
not getting search warrant 
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• State v. Sisler, 114 Ohio App.3d 337  
(1995) . . . . . . . . . . . . . . . . . .  P. 12 

 
Gave implied consent to blood draw 
 
Struggled violently during blood draw –  
shackled, held down by six people,  
numerous sticks with needle before blood  
obtained 
 
Means and procedures employed to get  
bodily substance must respect Fourth  
Amendment reasonableness 
 
Government intrusion offended fundamental  
sense of justice and was denial of Due  
Process and Search and Seizure Clause  
because unreasonable 
 
Due Process violation not waived by consent 
 

 
4. Implied Consent 
 

• R.C. 4511.191 
 

Person operates vehicle on highway or any  
public or private property used by public  
for vehicular travel or parking within the  
state, or who is in physical control of a 
vehicle. 
 
Deemed to have given consent to chemical  
test(s) of bodily substance to determine  
alcohol, drug of abuse or combination  
content of bodily substances. 
 
If arrested for OVI, OVUAC or Physical  
Control. 
 
Test(s) administered at request of officer  
having reasonable grounds to believe person 
operating under influence, OVUAC or in  
physical control under influence. 
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If person dead, unconscious or otherwise  
in a condition rendering person incapable of 
refusal, deemed to have consented 
 
Arresting officer must give advice in  
accordance with R.C. §4511.192(B) before  
person may be requested to submit to  
chemical test(s).  

 
 

• State v. Risner, 55 Ohio App.2d 77 (1977) . P. 13 
 

No implied consent absent predicate arrest 
 

Without arrest, telling person license  
will be suspended if refusal is inaccurate 

 
Consent given after being given erroneous  
information of adverse consequences if  
refusal is submission to claim of lawful 
authority and involuntary  

 
 
• State v. Rice, 129 Ohio App.3d 91  

(1998) . . . . . . . . . . . . . . . . . .  P. 13 
 

BMV Form 2255 (Implied Consent) states  
offender “is under arrest” and contains  
license consequences of refusing or  
failing test 

 
Language “under arrest” is not sufficient  
to imply arrest 

 
Valid arrest must precede seizure of  
bodily substance and implied consent 

 
 
• State v. May, 5th Dist. No. 2010 CA 1,  

2010-Ohio-4594. . . . . . . . . . . . . . . P. 14 
 

Officer Mirandizes suspect at hospital  
and tells him he is under arrest but  
will not be taken into custody at this  
time 

 
Officer reads suspect BMV Form 2255 
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Consent given for blood draw 

 
Based on facts, valid arrest occurred 

 
 
• State v. Whitt, 5th Dist. No. 10-CA-3,  

2010-Ohio-3761) . . . . . . . . . . . . . . P. 5 
 

Officer reads suspect Miranda rights and  
BMV Form 2255 at hospital 

 
Suspect not arrested before being told  
he would lose license if he refused  
blood draw 

 
License sanction inapplicable unless  
arrest precedes reading of BMV Form 2255  

 
Consent involuntary 

 
 
• State v. Rawnsley, 2nd Dist. No. 24594,  

2011-Ohio-5659 . . . . . . . . . . . . . . P. 15 
 

Officer reads BMV Form 2255 to suspect  
at hospital 

 
Officer testifies subject not under  
arrest 

 
Suspect consents to blood draw 

 
No implied consent because no antecedent  
arrest 

 
No actual consent, because misadvised of 
 license consequences and consent  
involuntary 

 
Officer never sought to obtain warrant  
despite having time to do so.  Exigent 
circumstances not proven. 
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II. CASES 
 
 

A. Schmerber v. California (1966), 384 US 757 
 

After the Defendant’s arrest for OVI he was at a 
hospital receiving treatment for injuries suffered in 
an auto accident.  The Defendant refused to submit to 
a blood test, but a blood sample was withdrawn by a 
physician at the direction of a police officer, 
without a search warrant. 

 
The report of the chemical analysis of the test 
indicated intoxication and was admitted in evidence at 
trial over Defendant’s objection.  One basis for his 
objection was that the compulsory blood test and the 
admission of the evidence violated his right against 
unreasonable searches and seizures under the Fourth 
Amendment. 
 
The Defendant was convicted and the State Court of 
Appeals affirmed the conviction.  The United States 
Supreme Court affirmed under the facts of the case. 
 
The question presented before the Supreme Court was 
whether the chemical analysis introduced in evidence 
should have been excluded as a product of an 
unconstitutional search and seizure. 
 
As stated by the Court, the overriding function of the 
Fourth Amendment is to protect personal privacy and 
dignity against unwarranted intrusion by the state.  
Compulsory administration of a blood test involves the 
reach of a search and seizure under the Fourth 
Amendment.  Such testing procedures plainly constitute 
searches of persons and depend upon seizures of 
persons.  
 
The Court also stated “the Fourth Amendment’s proper 
function is to constrain, not against all 
intrusions...but against intrusions which are not 
justified in the circumstances or which are made in an 
improper manner.”  The questions in this case are 
whether the police were justified in requiring 
Petitioner to submit to the blood test, and whether 
the means and procedures employed in taking his blood 
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respected Fourth Amendment standards of 
reasonableness. 
 
In this case, there was probable cause for the officer 
to arrest Petitioner for OVI and he arrested 
Petitioner at the hospital.  Thus, there was a clear 
indication that the desired evidence would be found.  
The question remains whether the officer was required 
to procure a warrant before proceeding with the test.   
 
The Court stated: “The officer in the present case, 
however, might reasonably have believed that he was 
confronted by an emergency, in which the delay 
necessary to obtain a warrant, under the 
circumstances, threatened the destruction of evidence.  
We are told that the percentage of alcohol in the 
blood begins to diminish shortly after drinking stops, 
as the body functions to eliminate it from the system.  
Particularly in a case such as this, where time had to 
be taken to bring the accused to the hospital and to 
investigate the scene of the accident, there was no 
time to seek out a Magistrate and secure a warrant.  
Given these special facts, we conclude that the 
attempt to secure evidence of blood alcohol content in 
this case was an appropriate incident to Petitioner’s 
arrest.”  
 
The Court also noted that the test was reasonable.  
Blood testing is an effective means of determining the 
degree to which a person is under the influence of 
alcohol and the procedure involves virtually no risk, 
trauma or pain.  Finally, the test was performed in a 
reasonable manner.  The blood was taken by a physician 
in a hospital environment according to accepted 
medical practices.  
 
It bears noting that the Supreme Court reached its 
judgment only on the facts of the record, which showed 
exigent circumstances and only a minor intrusion into 
the body under stringently limited conditions. 

 
 

B. City of Fairfield v. Regner, 23 Ohio App.3d 79 (1985) 
 

Regner was injured in an accident.  While she was in 
an emergency vehicle at the scene an officer told her 
she was not under arrest but he wanted to get a sample 



 9 

of her blood for analysis to determine its alcohol 
content.  Regner told him: “You can do anything you 
want”.  A paramedic drew her blood at the officer’s 
request.  After the blood was tested she was arrested. 
 
In her Motion to Suppress the test results, Regner 
argued that since she was not under arrest her consent 
was involuntary because the prerequisites of the 
implied consent law had not been followed.  The trial 
court denied the motion, finding that Regner gave 
actual consent.   
 
On appeal, Regner submitted that the Implied Consent 
law’s procedural requirements must be followed in 
order for chemical test results to be admissible.  
 
The Court of Appeals noted that the officer did not 
obtain Regner’s consent under the Implied Consent 
statute.  Thus, the question was whether Regner’s 
actual consent was voluntarily given. 
 
A search warrant is not required where a search is 
conducted pursuant to a voluntary consent although 
there is no antecedent arrest. 
 
A suspect can consent to a search even if he is not in 
custody.  The state must demonstrate that the consent 
was voluntarily given, and not the result of duress or 
coercion, express or implied.  Voluntariness is a 
question of fact to be determined from all the 
circumstances.  Schneckloth v. Bustamonte (1973), 412 
U.S. 218, 248-249.  Conversely, if under all the 
circumstances it has appeared that the consent was not 
given voluntarily – that it was coerced by threats or 
force, or granted only in submission to a claim of 
lawful authority – then we have found the consent 
invalid and the search unreasonable.  Id. at 233. 
 
In Regner, the court found the consent was voluntary.  
That relieved the prosecution of establishing the 
prerequisites of implied consent. 
 
The court also stated that when a suspect gives actual 
consent to the police the test results may only be 
admitted into evidence upon proof of compliance with 
R.C. § 4511.19(D).  
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C. City of Cleveland Heights v. Cook, 8th Dist. App. No. 
80475, 2002-Ohio-3430 

 
Cook was in an accident and taken to a hospital.  The 
police asked that the hospital draw Cook’s blood in 
order to test it for blood alcohol.  Cook was 
conscious when a nurse obtained his consent.  Blood 
was drawn at 2:10 a.m.  At 2:20 a.m. the police 
arrested Cook for OVI. 
 
Cook appealed the lower court’s ruling denying 
suppression of the blood test results. 
 
The Appellate Court found that Cook was not under 
arrest when he consented to the blood draw.  Thus, 
Implied Consent law did not apply.  The issue was 
whether he voluntarily consented to the draw.  When a 
suspect voluntarily consents to submit to a blood test 
to determine its alcohol content prior to arrest, his 
actual consent obviates the need to establish the 
prerequisites of R.C. §4511.191 (probable cause, 
arrest, and advice of consequences). 
 
The court concluded that the blood sample was not 
voluntarily obtained from Cook.  The consent must be 
obtained by a police officer, not a nurse, unless the 
suspect is dead, unconscious or otherwise in a 
condition where he is incapable of refusing.  If Cook 
had been advised that his blood would be used to 
prosecute him, he might not have consented.  

 
 

D. State v. Matus, 6th Dist. App. No. WD-06-072, 2008-
Ohio-377 

 
 Matus was arrested for OVI and refused a breath test 

after being advised of the consequences.  The officer 
got a search warrant and took Matus to a hospital for 
a blood draw.  The blood sample was obtained less than 
three hours after the stop. 

 
 The trial court denied Matus’ Motion to Suppress the 

result of the blood test.  He claimed taking his blood 
after he refused violated his Fourth Amendment rights. 
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 The Court of Appeals noted that a person “accused of 
intoxication has no constitutional right to refuse to 
take a reasonably reliable chemical test for 
intoxication.”  City of Westerville v. Cunningham 
(1986), 15 Ohio St.2d 121.  Further, the court stated 
that the warrant was valid and the blood was drawn by 
medical personnel with minimal intrusion and no harm.  
The judgment of the trial court was affirmed. 

 
 
 

E. State v. King, 1st Dist. App. No. C-010778, 2003-Ohio-
1541 

 
King was seriously injured in an accident which 
resulted in the death of the driver of the other car. 
 
An officer went to the hospital to obtain a sample of 
King’s blood.  At the hospital the officer found King 
lying on a gurney, attended by medical personnel.  The 
officer did not have a search warrant.  King was badly 
hurt and had received narcotic pain medication.  The 
attending nurse still considered him alert.  The 
officer testified at the Suppression Hearing that when 
he got to the hospital his purpose was not to place 
King under arrest.  Notwithstanding, the officer read 
King his Miranda rights and then recited to him the 
language from the BMV 2255 Form.  The first sentence 
is (on the back of the form) “You are now under arrest 
for operating a vehicle under the influence of 
alcohol...” 
 
The officer then asked King to consent to a blood 
draw.  In response, King made an unintelligible grunt.  
The nurse then repeated the request and King gave his 
approval. 
 
After the blood test result became known, King was 
charged with aggravated vehicular homicide.  King’s 
Motion to Suppress the blood evidence was denied and 
he was convicted after a trial.  
 
The appellate court determined that King did consent 
to the blood draw and then analyzed whether the 
consent was invalid under the Implied Consent law 
because King was not under arrest. 
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The court noted that it had previously held that a 
mere recitation of the ALS form is not sufficient of 
itself to constitute a valid arrest.  It also 
recognized that when consent is granted only in 
submission to a claim of lawful authority [as advising 
the suspect of the license consequences of refusing a 
test] courts have held the consent invalid and the 
search unreasonable [failure to arrest makes reading 
of consequences erroneous and resulting consent is 
submission to authority and involuntary].  
 
Notwithstanding the foregoing, the court turned to 
Schmerber.  It stated that the officer had probable cause 
for the arrest and that “regardless of the issues 
involving consent and the application of...implied 
consent law, the seizure of King’s blood...was justified 
given the evanescent nature of the evidence.”  It also 
stated that the Implied Consent statute does not create a 
right of refusal or expand constitutional rights.  
Further, the court wrote that if there is no 
constitutional violation in taking the blood sample 
compliance with the procedure in R.C. §4511.191 is not a 
requirement for the admissibility of the blood test 
result.  “Even assuming...a statutory violation, unless 
the violation implicated King’s constitutional rights..., 
the test results were not subject to the exclusionary 
rule.”  
 

F. State v. Sisler (1995), 114 Ohio App.3d 337 
 

Sisler was arrested for OVI.  At the police station he 
fell and injured his head.  The police took him to a 
hospital.  There, an officer read the BMV Form 2255 to 
Sisler and asked him for a blood sample.  Sisler 
consented.  However, when a lab tech tried to withdraw 
blood, Sisler struggled violently.  Six people held 
him down and after several efforts to get a needle in 
his veins blood was finally drawn. 
 
Sisler filed a Motion to Suppress, arguing that his 
blood was taken in violation of his right to due 
process of law.  The trial court found that Sisler had 
consented and overruled the Motion.  Sisler appealed. 
 
The court of appeals stated:  “The due process 
guarantee protects citizens from the arbitrary or 
fundamentally unfair use of government power, while 
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the search and seizure clause requires that the 
government engage only in reasonable searches and 
seizures.”  A government intrusion that violates due 
process will also violate the search and seizure 
clause because it is unreasonable.  The two provisions 
join to require that in any search and seizure the 
“means and procedures employed [must respect] relevant 
Fourth Amendment standards of reasonableness.”  
Schmerber.  
 
Further, the court stated:  “...Where the method 
actually employed to perform the search offends a 
fundamental sense of justice, the resulting due 
process violation is not waived by the consent that 
was given.”  
 
The court found that the actions of the police in 
withdrawing Sisler’s blood violated his right to due 
process of law guaranteed by the Fourteenth Amendment 
and the Ohio Constitution.  It reversed the trial 
court. 

 
 
 

G. State v. Risner, 55 Ohio App.2d 77 (1977) 
 

There can be no implied consent to withdraw blood 
unless the person from whom the blood is taken was 
arrested for OVI.  In this case consent was given 
after the officer read the Implied Consent Form to the 
defendant, advising him of the consequences of 
refusal.  There was no arrest.  The arrest gives rise 
to Implied Consent, which gives rise to the test.  The 
consent was involuntary. 
 
In other words, unless an officer arrests a person for 
OVI, telling the person that his license will be 
suspended if he refuses a test is inaccurate.  Under 
such circumstances, the consent is merely submitting 
to a claim of lawful authority and is involuntary.  

 
 
 

H. State v. Rice, 129 Ohio App.3d 91 (1998) 
 

Rice was in an accident and transported to a hospital.  
Later, at the hospital an officer read the BMV 2255 
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Form to Rice.  That form states that the offender is 
under arrest and contains the consequences of refusing 
or failing a chemical test.  The officer did not 
consider Rice to be under arrest at the time but told 
him blood would be drawn from him. 
 
Rice filed a Motion to Suppress, arguing that he was 
not arrested prior to his blood test as required under 
R.C. §4511.191 and thus the result of the test was 
inadmissible and should be suppressed.  The trial 
court denied the motion and Rice appealed. 
 
The Court of Appeals stated that without a valid 
arrest preceding the consent, Rice’s apparent consent 
is invalid.  “The language of R.C. 4511.191 
specifically provides that an arrest is necessary...it 
would be absurd to conclude from Form 2255 that its 
language is sufficient to ‘imply’ arrest.”  The 
mandatory statutory language leads this court to hold 
that a valid arrest must precede the seizure of a 
bodily substance and must precede an implied consent 
based upon Form 2555. 
 
The court of appeals reversed the judgment of the 
trial court. 

 
 
 

I. State v. May, 5h Dist. No. 2010 CA1, 2010-Ohio-4594 
 
 May was in an accident and taken to a hospital.  A 

trooper went to the hospital and told May he wanted a 
statement about the accident, which resulted in 
injuries to his passengers.  Both before and after May 
wrote his statement the trooper told him he was “free 
to go”.  Because of the accident and an odor of 
alcohol the trooper Mirandized May and had him submit 
to an HGN.  The trooper then told May he was under 
arrest but would not be taken into custody at that 
time.  Then the trooper read May the BMV Form 2255.  
Finally, at the trooper’s direction, May’s blood was 
drawn by a lab tech and sent to the OSHP for analysis. 

 
 May’s Motion to Suppress was denied and he pleaded no 

contest to aggravated vehicular assault.  He later 
appealed. 
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 May’s contention was that he was not arrested prior to 
the blood draw as required under R.C. §4511.191.  
Therefore, the blood test result was obtained in 
violation of his constitutional and statutory rights. 

 
 The appeals court stated that when implied consent is 

given based upon BMV Form 2255 a valid arrest must 
precede the seizure of a bodily substance.  “In Ohio, 
the General Assembly has established the statutory 
prerequisite of an actual arrest for a warrantless 
blood draw in OVI cases.” 

 
 The court found, based on the trooper’s colloquy with 

May at the hospital, that May was constructively 
arrested.  It affirmed the trial court. 

 
 
 
J. State v. Whitt, 5th Dist. No. 10-CA-3, 2010-Ohio-3761 
 
 Whitt was in an accident and transported to a 

hospital.  A trooper went to the hospital and read 
Whitt his Miranda rights.  Whitt declined to talk.  
The trooper then cited Whitt for OVI and read him BMV 
Form 2255 (Implied Consent Form).  After being 
informed of the license consequences for failing or 
refusing a chemical test, Whitt consented to a blood 
draw. 

 
 The trial court denied Whitt’s Motion to Suppress the 

result of the blood test.  He appealed. 
 
 Whitt claimed that his consent to a blood draw was 

coerced because he was told he would lose his license 
for one year if he refused, but that sanction is 
inapplicable unless he was arrested prior to being 
asked to submit to a test, pursuant to R.C. §4511.191.  
The appeal’s court determined that the statute 
requires a valid arrest must precede an implied 
consent.  It reversed the trial court. 

 
 
K. State v. Rawnsley, 2nd Dist. No. 24594, 2011-Ohio-4596 
 
 Rawnsley was in an accident at 10:55 p.m.  A witness 

told the police that Rawnsley had admitted she had 
been drinking.  The investigating officer smelled an 
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odor of alcohol when he talked to Rawnsley at the 
scene. 

 
 Rescue personnel took Rawnsley to a hospital.  The 

officer followed for the purpose of securing a blood 
draw.  He never considered contacting a judge to 
present an affidavit in an attempt to get a search 
warrant. 

 
 At the hospital, the officer read the BMV Form 2255 to 

Rawnsley.  The “Consequences of Test and Refusal” 
language (back of form at top) informed Rawnsley that 
she was under arrest for OVI and of the consequences 
if she failed or refused a chemical test.  The 
officer, however, was adamant in his testimony that he 
did not arrest Rawnsley. 

 
 Rawnsley agreed to a blood draw.  It was accomplished 

at 12:56 a.m.  The blood was analyzed at a crime lab 
and she was charged with OVI and aggravated vehicular 
assault. 

 
 The trial court granted Rawnsley’s Motion to Suppress 

the blood test evidence as it was obtained as the 
result of an unlawful search and seizure.  The state 
appealed. 

 
 As to the consent issue, the appeals court stated:  

“Without consent, a blood draw requires probable cause 
and either a warrant or exigent circumstances 
justifying a search without a warrant.”  Because 
Rawnsley was not arrested the Implied Consent statute 
does not apply and she cannot have been deemed to have 
impliedly consented to the blood draw.  Further, her 
consent was not voluntary because the officer told her 
that a refusal would result in an immediate license 
suspension.  That was not true, as such a suspension 
is predicated upon an arrest based upon probable 
cause.  Because Rawnsley was misadvised that she would 
suffer serious adverse consequences if she did not 
waive her right to be free from a warrantless search, 
her consent and waiver was not knowing and 
intelligent.  It was involuntary. 

 
 The state also claimed that even without consent or a 

warrant the blood draw was justified by probable cause 
and exigent circumstances.  By statute in Ohio, a 
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blood draw must take place within three hours of the 
alleged violation.  The appeals court agreed with the 
trial court’s findings that since the officer had 
probable cause within minutes of the accident to 
believe Rawnsley was OVI but made no attempt to get a 
warrant, exigent circumstances were not proven. 

 
 The trial court’s order was affirmed.    

 
 
 

III. STATUTORY LIMITATIONS ON ADMISSIBILITY OF 
EVIDENCE OF CHEMICAL TESTS RESULTS  

 
A. R.C. §4511.19(D)(1)(a)  

 
• Person is being treated at health care provider, 

as defined in R.C. §2317.02 
 

• Blood or urine is withdrawn for medical purposes 
only and analyzed at health care provider  

 
• The results of the test may be admitted with 

expert testimony on the charge of OVI – Impaired.  
They cannot be the basis for charging OVI “per 
se” 

 
• The evidence is to be considered with any other 

relevant and competent evidence in determining 
guilt or innocence of the accused on the OVI-
Impaired charge 

 
  In State v. Oliver, 9th Dist. No. 25162, 2010-Ohio-

6306, the state admitted a lack of substantial compliance with 

the DOH regulations in connection with the collection of the 

defendant’s blood sample at a hospital.  The state tried to use 

the limited exception in R.C. 4511.19(D)(1)(a) to get the test 

results admitted in the prosecution of defendant for aggravated 

vehicular homicide, OVI and prohibited blood-alcohol 

concentration. 
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  The trial court granted the Defendant’s Motion to 

suppress the blood-alcohol evidence and the state appealed. 

  The Court of Appeals affirmed the judgment of the 

trial court, agreeing that “R.C. 4511.19(D)(1)(a) was 

inapplicable because ‘the blood was drawn by a nurse, but 

analyzed at a law enforcement laboratory’”.  The laboratory was 

not a health care provider as defined by R.C. 2317.02(B)(5)(b).  

Id. at ¶ 16. 

 B. R.C. §2317.02 

• Ohio Evid. R. 501 provides that “The privilege of 
a witness, person...shall be governed by statute 
enacted by the General Assembly or by principles 
of common law as interpreted by the Court of this 
state...” 

 
• R.C. §2317.02 governs privileged communications.  

“The following persons shall not testify in 
certain respects: (B)(1) a physician...concerning 
a communication made to the physician...by a 
patient in that relation...except as provided in 
this division, division (B)(2)...The testimonial 
privilege...does not apply, and a physician...may 
testify or may be compelled to testify, in any of 
the following circumstances: (c) In any criminal 
action concerning any test or the results of any 
test that determines the presence or oncentration 
of alcohol...in the patient’s whole blood, blood 
serum or plasma...at any time relevant to the 
criminal offense in question...” 

 
• R.C. §2317.02(B)(2)(a) provides that: “If any law 

enforcement officer submits a written statement 
to a health care provider that states that a 
criminal investigation has begun regarding a 
specified person or that a criminal action or 
proceeding has been commenced against a specified 
person, that requests the provider to supply to 
the officer copies of any records the provider 
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possesses that pertain to any test or the results 
of any tests administered to the specified person 
to determinate the presence or concentration of 
alcohol...in the person’s whole blood, blood 
serum or plasma...at any time relevant to the 
criminal offense in question, and that conforms 
to Section 2317.022 of the Revised Code, the 
provider...shall supply to the officer a copy of 
any of the requested records the provider 
possesses...”  

 
• R.C. §2317.02(B)(2)(6) provides that:  “...In 

lieu of personally testifying as to the results 
of the test in question, the custodian of records 
may submit a certified copy of the records, and, 
upon its submission, the certified copy is 
qualified as authentic evidence and may be 
admitted in accordance with the rules of 
evidence...nothing in this division shall...limit 
the right of a party to call as a witness the 
person who administered the test to which the 
records pertain, the person under whose 
supervision the test was administered...”  Under 
R.C. 2317.02(B)(3)(b), the foregoing also applies 
to a physician. 

 
• R.C. §2317.022 contains the form of the written 

statement which is to be submitted by an officer 
to a health care provider pursuant to R.C. 
2317.02(B)(2)(a). 

 
C. R.C. §4511.19(D)(1)(b)  

 
• Person is charged with OVI Impaired (alcohol or 

drugs), OVUAC (under 21 “per se”), “Per Se” 
(alcohol or drugs), or for an equivalent offense 
(defined in R.C. §4511.181) 

  
• Court may admit evidence on the concentration of 

alcohol or a drug of abuse in person’s whole 
blood, blood serum or plasma, breath or urine as 
shown by chemical analysis of the substance.  
Substance must be withdrawn within three hours of 
the time of alleged violation 

 
• Court may admit the evidence when a person 

consents to a bodily substance test at the 
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request of police, gives implied consent to a 
bodily substance test under R.C. §4511.191, the 
blood or urine is obtained with probable cause 
and without consent or a warrant due to exigent 
circumstances, or blood or urine is obtained 
pursuant to a warrant. 

 
• The bodily substance withdrawn shall be analyzed 

in accordance with methods approved by the 
Director of Health by an individual possessing a 
valid permit issued by the Director 

 
• R.C. §4511.19(D)(1)(b) is known as the Statutory 

Exclusionary Rule.  When a sample is obtained by 
the police or at their direction, the test 
evidence is inadmissible unless the government 
proves substantial compliance with the statute 
and the Director of Health’s alcohol and/or drug 
testing regulations  

 
• A lack of substantial compliance must be raised 

by Motion to Suppress Evidence.  State v. French 
(1995), 72 Ohio St.3d 446. 

 
• The rules for collecting, handling, storing and 

analyzing bodily substances for alcohol and drug 
concentrations are found in OAC 3701-53-01, et 
seq. 

 
• Substantial compliance standard excuses only 

errors that are clearly deminimis, i.e., minor 
procedural deviations.  State v. Burnside, 100 
Ohio St.3d 152, 2003-Ohio-5372 

 
• Compliance with the rules (regulations), rather 

than a judicial determination as to the 
reliability of the test results, is the criterion 
for admissibility.  Burnside 

 
• Substantial compliance is required in 

prosecutions that have as an element of proof a 
violation of R.C. §4511.19(A); e.g., OVI, “Per 
Se” offense, aggravated vehicular homicide and 
aggravated vehicular assault.  State v. Mayl, 106 
Ohio St.3d 207, 2005-Ohio-4629 
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If substantial compliance is established at a 
Suppression Hearing or waived due to a failure to 
file a Motion to Suppress, the test result is 
admissible at trial without the state’s 
demonstrating compliance with the testing 
regulations and R.C. §4511.19(D)(1)(b).  However, 
the defendant may challenge the test results at 
trial under the Rules of Evidence.  Evidentiary 
objections challenging the admissibility, 
reliability, authenticity and credibility of the 
test results may still be raised.  French. 
 
When introducing evidence of test results in 
prosecutions for OVI-Impaired (not “per se”) or 
if the test result is below the “per se” limits, 
the state must present expert testimony “to 
relate the numerical figure...as shown by the 
results of the chemical test, to the common 
understanding of what it is to be under the 
influence...”  French   
 

D. The Blood-Alcohol Testing Regulations, O.A.C. 3701-53-
01 et. seq.  

 
 Preface 
 
 There must be substantial compliance with R.C. 

§4511.19(D)(1)(b) and the regulations.  The statute 
requires that blood must be withdrawn within three 
hours of the time of the alleged violation.  It also 
mandates that the blood be analyzed by an individual 
possessing a valid permit issued by the DOH pursuant 
to R.C. §3701.143.  Finally, it requires that blood be 
analyzed in accordance with methods approved by the 
DOH, i.e., the regulations. 

 
• 3701-53-01.  (A) Tests to determine the 

concentration of alcohol may be applied to 
blood...results shall be expressed as equivalent 
to: (1) grams by weight of alcohol per one 
hundred milliliters of whole blood, blood serum 
or plasma...the results of the tests shall be 
retained for not less than three years. 

 
• 3701-53-03.  (A) Alcohol in blood. . .shall be 

analyzed based on approved techniques or methods. 
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.(including) (1) gas chromatography; and (2) 
enzyme assays.  

 
• 3701-53-04.  (F) Each testing day, the analytical 

techniques or methods used shall be checked for 
proper calibration under the general direction of 
the designated laboratory director.  (G) Results 
of calibration checks shall be retained for three 
years. 

 
• 3701-53-05.  (A) All samples shall be collected 

in accordance with R.C. 4511.19; (B) When 
collecting a blood sample, an aqueous solution of 
a non-volatile antiseptic shall be used on the 
skin.  No alcohol shall be used as an antiseptic; 
(C) Blood shall be drawn with a sterile dry 
needle into a vacuum container with a solid 
anticoagulant; (E) Blood containers shall be 
sealed in a manner such that tampering can be 
detected and have a label which contains at least 
the following information: (1) Name of suspect; 
(2) date and time of collection; (3) name or 
initials of person collecting the sample; and (4) 
name or initials of person sealing the sample; 
(F) Wile not in transit or under examination, all 
blood shall be refrigerated. 

 
• 3701-53-06.  (A) Chain of custody and the test 

results for evidential alcohol shall be 
identified and retained for not less than three 
years.  All positive blood shall be retained for 
a period of not less than one year. 

 
• 3701-53-07.  Blood tests for alcohol shall be 

performed in a laboratory by an individual who 
has a laboratory director’s permit or, under his 
direction, by an individual who has a laboratory 
technician’s permit.  Lab personnel shall not 
perform a technique or method of analysis that is 
not listed on the laboratory director’s permit. 

 
• 3701-53-09.  (A) Individuals desiring to function 

as laboratory directors or laboratory technicians 
shall apply to the DOH for permits on forms 
prescribed and provided by the director.  A 
separate application shall be filed for a permit 
to perform tests to determine the amount of 
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alcohol in a person’s blood, urine or other 
bodily substances; (1) the director shall issue 
permits to perform tests to determine the amount 
of alcohol in a person’s blood, urine or other 
bodily substance to persons who qualify under 
O.A.C. 3701-53-07.  Persons holding these permits 
shall use only those techniques or methods for 
which they have been issued permits.       


